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CASES 

DETERMINED   BY   THE 

SUPREME    COURT    OF    VICTORIA 
AND   IN    CHAMBERS- 

61  &  62  VIOTORIiE. 


HALL  V.  BARTLETT.  1898 

Junt  16. 

FwUmu  and  Shop8  Act  1896  {No,  1446),  «.  15  (8) — BmploymtrU  at  hwtr  rate  of  

wagts  than  log  rattB — Intention  to  evade  Act — Dispute  aa  to  liability  /or  par-     -Sodden,  C.J, 
tieular  rale —  Wages^  contract  as  to. 

An  employer,  rel3riiig  upon  an  alleged  contract  made  without  any  intention  to 
evade  the  proyisionB  of  the  Factories  and  Shops  A  ct  1896,  who  honestly  disputes 
his  liability  to  pay  a  particular  or  log  rate  of  wages,  is  not  liable  to  be  convicted 
for  a  breach  of  the  provisions  of  sub-sec.  8  of  sec.  15  of  Act  No.  1445. 

Order  nisi  to  review. 

The  informant  proceeded  against  the  defendant  Bartlett 
for  breach  of  the  Factories  and  Shops  Act  1896.  The 
defendant,  who  was  a  clothing  manufacturer,  employed  one 
Annie  Meghean  at  his  factory,  and  the  charge  was  for 
employing  her  at  less  than  the  log  rate  of  wages  established 
by  the  Board.  It  appeared  that  the  defendant  had  at  first 
employed  the  girl  at  weekly  wages  of  11,  per  week,  which  rate 
was  in  accordance  with  the  log  rate.  Subsequently,  not  con- 
sidering that  she  was  working  fast  enough  to  justify  the  con- 
tinuance of  that  rate,  he  determined  that  she  should  be  employed 
at  piece-work  wages  ;  this  was  done  after  the  commencement  of 
the  week  s  work,  viz.,  on  a  Tuesday.  The  defendant  said  that 
he  told  the  girl  of  this  arrangement,  and  it  was  noted  in  a  book 
kept  for  noting  the  work  done  on  piece-work.  The  girl  never 
signified  her  acceptance  of  this  arrangement.  At  the  end  of 
one  week  the  defendant  tendered  her  188.  as  the  price  for  piece- 
work, but  the  girl  claimed  that  she  had  done  extra  work,  even 
V.L.R.,  Vol  XXIV.  A 
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*^^^  if  she  were  to  be  paid  by  piece-work,  and  that  that  extra  work 

Hall         was  not  allowed  for.     She  claimed  to  be  paid  for  weekly  work 


V, 


Babtlett.      at  the  log  rate  of  \L  per  week. 
Madden  C,J.  "^^  defendant  relied  upon  the  arrangement  to  pay  by  piece- 

work  as  a  defence,  and  stated  that  he  was  willing  to  pay  the 
balance  if  it  were  found  that  Meghean  was  entitled  to  more. 
The  justices  convicted  the  defendant,  and  fined  him  5L 
The  defendant  then  obtained  this  order  to  review  upon  the 
ground  that  there  was  no  evidence  to  support  the  conviction. 

Mitcfidl  to  show  cause — The  justices  have  found  as  a  fact 
that  the  defendant  entered  into  a  contract  to  evade  the  pro- 
visions of  the  Factories  and  Shops  Act,  and  it  was  a  question  of 
fact  for  them  to  decide.  The  defendant  was  "  employing  "  the 
girl  under  an  agreement  or.  understanding  which  tended  to 
defeat  the  objects  of  the  Act.  He  set  up  a  contract  as  a  defence 
that  was  not  believed,  and  if  the  wages  were  paid  under  any 
other  arrangement  there  was  a  distinct  contravention  of  the 
terms  of  sub-sec.  8  of  sec.  15  of  the  Act. 

Gtbssen  to  move  the  order  absolute  was  not  called  upon. 

Madden,  C.J.  This  case  is  similar  to  one  decided  by  my 
brother  A*Beckett,  in  which  I  had  previously  granted  an  order 
nisi.  The  case  turns  upon  the  effect  of  sub-sec.  8  of  sec.  15  of 
the  Factories  and  Shops  Act  1896.  (His  Honor  read  the  sub- 
section.) The  meaning  of  that  is,  that  according  to  law  a  log 
price  shall  be  established  for  weekly  work  and  a  log  price  for 
piece-work  ;  as  soon  as  this  is  fixed  no  contract  can  lawfully 
provide  for  a  lower  rate  of  wages  in  the  employment  of  a  person 
in  either  piece-work  or  weekly  work  as  the  c€Lse  my  be.  If  in 
attempting  to  engage  an  employ^  the  employer,  in  order  to  evade 
or  defeat  the  log  rate  in  either  case,  agrees  that,  while  pre- 
tending to  pay  the  log  rate,  he  will  pay  a  less  rate,  and  the 
employ^  accepts  those  terms,  then  the  employer  would  be  guilty 
of  an  offence  under  this  Act.  It  would  be  plain  that  his 
intention  was  to  walk  round  the  Act  and  the  rates  established 
under  it.  But  if  a  person  employs  another  really  either  on 
week  work  or  piece-work  according  to  the  specified  rates,  it  is 
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no  offence  on  his  part  honestly  to  dispute  his  liability  to  pay 
more  or  less  to  the  person  whom  he  employs.     If  he  succeeds  in  Hall 

his  dispute  he  defeats  the  claim;  if  he  loses,  the  person  Babtlktt 
employed  is  entitled  to  what  is  the  true  rate.  He  is  entitled  to  Madd&n,  CJ. 
dispute  his  liability  on  what  appears  to  him  a  lawful  ground — 
though  it  may  turn  out  wrong  ;  but  because  a  person  sets  up  a 
defence  which  turns  out  wrong,  it  does  not  follow  that  he  is 
guilty  of  a  crime.  The  Act  provides  nothing  of  that  sort,  but 
only  in  cases  where  he  intends  to  evade  the  Act.  To  come 
within  the  mischief  of  the  Act  he  must  pretend  to  make 
a  contract  with  another  person  for  a  less  rate  than  the  Act 
provides ;  it  does  not  matter  whether  that  pretence  takes  effect 
in  engaging  a  person  at  the  beginning  of  the  contract  or  at 
the  end.  If  a  less  sum  is  given  in  discharge  of  the  contract 
that  would  be  wrong ;  it  would  be  just  as  much  an  offence  &s  if 
they  had  agreed  in  the  first  instance  to  do  so.  The  evidence  in 
this  case  shows  that  the  girl  was  at  first  engaged  at  weekly 
wages  at  the  log  rate,  and  had  been  paid  for  a  time  at  IZ.  per 
week.  In  the  beginning  of  the  week  in  question,  on  the 
Tuesday,  the  employer  got  the  agreement  back,  and  thinking 
she  was  not  doing  lier  work  fast  enough  to  earn  the  \L  per 
week,  determined  himself  that  she  should  be  employed  at  piece- 
work, and  noted  it  in  the  book.  She  was  no  party  to  this, 
and  being  no  party,  this  would  not  constitute  a  contract 
binding  her.  He  then  tendered  her  what  was  the  piece- 
work price  appearing  in  the  book,  which  was  188. ;  then  the 
prosecution  took  place.  He  contended  that  his  view  was  right ; 
that  as  the  girl  could  not  work  fast  enough  for  weekly  wages 
he  had  engaged  her  at  piece-work  and  that  that  amounted  to 
188.,  and  the  book  was  shown  to  the  girl,  who  then  said  that 
she  had  done  work  to  the  trousers  other  than  the  work 
mentioned  in  the  book  itself.  He  said  that  he  did  not  know  of 
that.  The  justices  thought  rightly  that  the  contract  set  up  by 
the  defendant  was  not  binding  on  the  girl  because  it  was  made 
in  the  middle  of  the  week  and  could  not  affect  that  week.  In 
addition  to  that  they  found  that  the  employer  entering  some- 
thing in  her  book  to  which  she  did  not  give  her  acceptance 
did  not  amount  to  a  contract,   and   that    even   if  she    were 
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employed  at  piece-work  she  would  be  entitled  to  an  extra 
amount,  and  they  convicted  the  defendent.  They  manifestly 
proceeded  on  the  view  that  if  the  employer  set  up  a  claim 
which  fails  as  a  defence  to  the  contract  alleged  by  the  employe 
that  in  that  case  he  is  guilty  of  an  offence.  That  is  clearly 
wrong.  He  is  entitled  to  defend  himself  against  a  claim  by 
any  means  he  honestly  believes  to  be  a  defence.  If  he  fails  he 
has  to  pay  the  rate  claimed,  but  so  long  as  he  has  in  his  mind 
an  honest  belief  in  the  existence  of  the  contract  which  he  sets 
up,  then  if  he  has  paid  less,  not  in  pursuance  of  a  contract 
which  the  Board  thinks  fixes  an  improper  price,  but  has  paid  less 
because  he  thinks  he  is  lawfully  entitled  so  to  do,  he  is  not 
liable  to  be  convicted.  If  the  justices  came  to  the  conclusion 
upon  proper  evidence  that  the  defence  amounted  to  a  mere  trick 
to  defeat  the  Act  the  offence  could  be  complete.  The  evidence 
here  does  not  warrant  this  assumption. 

The  order  will  be  made  absolute,  with  costs. 


Solicitor  for  informant ;  (hiinneas.  Crown  Solicitor. 
Solicitor  for  defendant :   W.  H,  Lewis. 


w.  H.  M. 


F.C. 

1898 
March  29,  31. 


FALKINGHAM    and 


Othkrs  i;.    THE    VICTORIAN 
MISSIONERS. 


RAILWAYS    COM- 


Arhitration — Railway  contract— Pencdtitt  for  delay ,  deduction  of— Action  on  awanl 
— Axoard  bad  in  part — Non-r^erable  items,  consideration  qfby  arbitrators. 

By  a  clause  in  a  railway  contract  it  was  provided  that  for  every  day's  delay 
after  a  certain  day  fixed  for  the  completion  of  the  contract  the  contractors 
should  be  liable  to  the  Railways  Commissioners  in  a  sum  of  151.  per  day.  It  was 
farther  provided  in  the  same  clause  that  there  should  be  no  interference  in  the 
operation  of  this  condition  unless  the  Engineer-in-Chief  by  writing  suspended  the 
running  of  the  time  fixed  or  allowed  some  remission  of  the  fine  and  unless  and 
until  the  Engineer-in-Chief  should  so  act  by  writing  as  aforeaaid,  the  contractors 
should  not  be  relieved  from  their  liability  for  such  penalties,  nor  should  the  Com- 
missioners be  deprived  of  their  right  to  deduct  or  set  off  such  penalties.  By 
another  clause  it  was  provided  that  **  all  matters  "  left  to  the  decision  of  the 
Engineer-iu-Chief,  and  "  all  claims  and  demands  of  every  kind  ....  by  the 
corporation  against  the  contractors  under  or  arising  out  of  the  contract  "  should 
be  left  to  the  determination  of  the  Engineer-in-Chief  subject  to  the  right  of 
the  parties  if  dissatisfied  with  such  determination  to  proceed  to  arbitration  in  a 
certain  way. 
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Hdd,   that  the  right  of  the  Railways  Gommiaaioners  to  deduct  or  set  oflf  

penalties  arising  through  delay  in  completion  of  the  contract  waa  absolute,  and  ]  ^93 

was  not  subject  to  the  clause  providing  for  arbitration.  

Where  arbitrators  have  made  a  bulk  sum  award,  and  it  appears  upon  the  face  Falkingham 

of  the  award  that  they  have  decided  upon  a  matter  which  was  non-referable,  and  ^^'^ 

where  it  alto  appears  from  the  details  of  the  particulars  furnished  by  the  con.  Victorian 

tractors  that  non-referable  items  have  been  considered  by  the  arbitrators,  the  Railways 

whole  award  u  bad.  Commissioners. 

Appeal  from  judgment  of  Madden,  C.J.  (23  V.L.R.,  p.  408). 

This  was  an  appeal  on  behalf  of  the  plaintiff  from  portion 
of  the  judgment  of  Madden,  C  J.,  whereby  the  defendants  were 
allowed  to  set  off  the  amount  of  penalties  for  delay  in  con- 
structing the  railway  line.  There  was  also  a  cross-appeal  by  the 
defendants  against  that  portion  of  the  judgment  whereby  the 
plaintiff  was  adjudged  to  be  entitled  to  the  amount  of  the  award 
found  in  his  favour.  The  facts  of  this  case  are  fully  set  out  in 
the  report  of  the  case  before  Madden,  C.J.  (23  V.L.R.,  p.  408). 

Mitchell  (with  him  Lewers)  for  the  plaintiff  in  support  of 
the  plaintiff's  appeal — The  award  has  been  determined  by  the 
Chief  Justice  to  be  a  valid  award,  and  the  question  is,  how  far 
had  the  arbitrators  jurisdiction  to  deal  with  the  penalties  sought 
to  be  deducted  by  the  defendants  under  clause  85  of  the 
contract.  By  clause  87  the  arbitrators  have  clearly  jurisdiction 
to  deal  with  delays  of  a  certain  kind,  and  they  have  impliedly 
jurisdiction  to  deal  with  penalties  for  delays  in  the  non-com- 
pletion of  contract  when  such  delays  have  really  been  caused 
by  the  acts  of  the  defendants.  Clauses  85  and  87  must  be  read 
t(^ether,  and  by  the  latter  clause  "  all  matters  left  to  the 
decision  of  the  Engineer-in-Chief  ....  and  all  claims 
and  demands  of  every  kind  ....  of  the  corporation 
agamst  the  contractor  under  or  arising  out  of  the  con- 
tract" are  within  the  jurisdiction  of  the  arbitrators.  In 
construing  the  language  of  any  of  the  clauses  you  must 
regard  the  language  and  object  of  the  whole  contract,  and 
though  clause  85  provides  that  the  corporation  is  not  to  be 
deprived  of  its  right  to  deduct  or  set  off  these  penalties,  that 
provision  is  subject  to  the  wider  language  dealing  with  appeals 
by  way  of  arbitration.  If  the  contractor,  as  he  undoubtedly  is, 
is  entitled  to  recover  damages  by  reaso^  of  the  delay  on  the 
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^'^-  part  of  the  corporation  in  delivering  permanent  way  materials, 

1898  it  would  be  quite  inconsistent  with  the  object  of  clause  87  to 

Falkingham  allow  the  corporation  to  recover  or  set-off  penalties  for  delay  in 

The  non-completion  of  the  line  when  such  delay  has  arisen  through 

Victorian      j^s  own  default ;  the  contracting  parties  could  never  have  in- 
Railways  '  ^  ^   ^ 

Commissioners,  tended  that  the  right  given  by  one  clause  should  be  completely 

destroyed  by  another.    The  construction  urged  by  the  defendants 

enables  them  to  gain  an  advantage  by  their  own  wrong.     K  the 

defendants  caused  the  delay,  as  the  arbitrators  have  found,  it 

would  create  an  injustice  to  allow  them  to  charge  the  plaintiff 

for  such  delay.     The  word  "  matters  "  in  clause  87  seems  to  be 

used  in  distinction  to  the  words  "  claims  and  demands,"  and  this 

deduction  by  way  of  penalties  is  clearly  a  "  matter  "  arising  out 

of  the  contract. 

Box  and  Bryant  for  the  defendant  respondents  were  not 
called  upon. 

The  judgment  of  the  Court  (Williams,  Holroyd,  and 
Hodges,  JJ.)  was  delivered  by  Williams,  J.  We  think  that  the 
view  taken  by  the  Chief  Justice  in  the  Court  below  was  correct, 
that  the  corporation  has  an  absolute  right  to  set  off  these 
penalties  excepting  in  one  event — viz.,  that  the  Engineer-in-Chief, 
having  inquired  into  the  detention,  may,  if  he  think  it  sufficient, 
suspend  the  imposition  of  the  deductions  or  sets-off,  and  allow  by 
writing  under  his  hand  such  extension  of  time  and  such  money 
compensation  as  he  may  think  adequate.  The  words  at  the 
end  of  this  clause  85  are  very  strong  :  "  the  contractor  shall  not 
be  relieved  from  his  liability  for  such  liquidated  damages  nor 
shall  the  corporation  be  deprived  of  its  right  to  deduct  or  set  off 
the  said  damages  under  this  condition,"  unless  and  until  the 
Engineer-in-Chief  allow  such  extension  by  writing  under  his 
hand.  There  are  two  prohibitions — first,  that  the  contractor 
shall  not  be  relieved  of  his  liability  for  damages  ;  and  the 
second,  that  the  Commissioner  shall  not  be  deprived  of  their 
right  to  set  off  the  damages.  The  clause  does  not  say,  as  it 
might  have  said,  that  it  is  to  be  subject  to  the  qualification  of 
the  87th  clause,  giving  the  right  to  arbitrate ;   it  does  not  say 
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"subject  to  the  provisions  hereinafter  contained,"  or  "subject  J_J 

to  the  provisions  of  clause  87."     We  think  that  clause  87  may  1898 

be  read  quite  consistently  with  clause  85.      The   appeal   will     Falkinoham 
therefore  be  dismissed  with  costs.  Xhe 

The    cross-appeal    by   the    defendants    now   came    on    for      ^^^l^^l^ 
argument.  Commissiokebs. 

Box  (with  him  Bryant)  for  the  defendant  appellants— The 
award  is  bad,  inasmuch  as  the  arbitrators  have  entertained  and 
considered  non-referable  matters,  and  as  the  award  is  a  "  bulk 
sum  award  "  the  whole  award  is  bad.  There  were  seventy-five 
items  referred,  and  portion  of  one  only  out  of  all  those  items  is 
referable.  This  case  was  argued  before  the  Full  Court  upon 
a  former  award  (a),  and  though  the  Court  then  in  its  judgment 
pointed  out  that  non-referable  items  had  then  been  entertained, 
the  arbitrators  have  in  this  their  second  award  given  the  same 
large  amount  to  the  plaintiffs.  If  the  items  be  looked  at  it 
is  apparent  at  once  that  non-referable  matters  have  been 
dealt  with. 

Counsel  then  dealt  with  the  facts  of  the  case. 

The  arbitrators  awarded  the  costs  of  the  proceedings  to  be 
paid  by  the  defendants,  although  the  proceedings  took  twenty- 
eight  days,  and  although  admittedly  there  was  only  one  referable 
item  dealt  with  in  the  proceedings,  while  the  rest  of  the  time 
was  occupied  over  non-referable  items,  if  the  arbitrators  had 
been  considering  this  one  item  only  they  would  not  have 
ordered  the  defendants  to  pay  the  costs  incurred  in  the  con- 
sideration of  the  seventy-four  items  upon  which  they  were 
successful. 

Counsel  referred  to  the  following  cases: — Watson  v.  The 
Boa/rd  of  Land  and  Works  (b)  ;  Fitzgerald  v.  Graves  (c) ;  Barnes 
V.  Braithwaite  (d)  ;  Roberts  v.  Eberhardt  (e). 

Mitchell  (with  him  Lewers)  for  the  plaintiff  respondents— ^ 
This  award  upon  its  face  is  good,  and  the  Court  will  not  go  into 
extrinsic  evidence  to  see  whether  the  arbitrators  have  dealt  with 

(a)    [1895]  21  V.L.R.  9.  (d)    [1857]  2  H.  &  N.  569. 

(6)    [1897]  23  V.L.R.  421.  (c)     [1868]  28  J,.J.  Q,V.  74,  p.  77. 

(c)    [1814]  5  Taujjt.  341. 
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^•^-  matters    not    referable :    IhuJce  of  Bucdeuch  .  v.   Metropolitan 

1898  Board  of  Works  ( /)  ;    O'RourJce  v.   Commissioner  for  Bail- 

Falkinoham    ways  ig). 

The  [Hodges,  J.     When  an  award  is  bad  upon  one  point,  is  not 

Victorian      ^^  presumption  as  to  its  validity  gone  altogether?  ] 
Commissioners.         Not  when,  as  in  this  case,  the  part  of  the  award  which  is  bad 
is  separable  from  that  which  is  good  :    Re  Fearon  Jk  Flinn  (h). 

Box  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  [Williams,  Holroyd,  and 
Hodges,  J  J.]  was  delivered  by  Williams,  J.  This  is  an  appeal 
in  the  nature  of  a  cross-appeal  by  the  defendants  from  a  judg- 
ment of  the  learned  Chief  Justice.  The  action  was  one  brought 
upon  an  award  of  arbitrators  in  favour  of  the  plaintiflEs,  and  the 
Chief  Justice,  after  hearing  the  case,  ordered  judgment  to  be 
entered  for  the  plaintiffs  for  19,076i.,  and  for  certain  costs, 
subject  to  a  set-off  amounting  to  18,881i.  IScS.  3d.  Against  that 
judgment  the  defendant  has  appealed,  and  the  principal  ground 
of  appeal,  apart  from  the  question  of  costs,  is  that  it  is  manifest 
that  the  arbitrators  in  making  their  award  have  made  it  upon 
matters  which  were  not  referable.  Clause  87  of  the  Conditions 
of  Contract  shows  what  matters  are  referable  to  the  arbitrators 
for  their  decision,  where  the  contractors  are  dissatisfied  with  the 
decision  of  the  Engineer-in-Chief,  and  those  matters,  and  those 
matters  only,  that  are  mentioned  are  referable.  It  has  been 
admitted  here  and  before  the  learned  primary  Judge  that  of  all 
the  items,  some  seventy-six  in  number,  as  to  which  the  plaintiffs 
were  dissatisfied  with  the  certificate  of  the  Engineer-in-Chief, 
and  which  they  sought  to  have  referred  to  the  arbitrators,  only 
one  was  referable.  Now  the  defendants  contend  that  it  is 
manifest  that  the  arbitrators  have  not  confined  their  award  to 
that  one  item  which  was  referable,  but  must  have  included  in 
their  award  items  which  were  not  referable.  This  matter 
has  been  before  the  Court  before,  when  very  much  the  same 
objection  was  taken.  On  appeal  from  my  brother  Hodges 
the  Full  Court  held  the  award  to  be  bad  upon  one  ground,  and 

(/)  [1871]  L.R.  5  E.  A  Ir.  App.  418.      {g)    [1890]  16  A.C.  371. 
(h)    [1869]  L.R.  5C.P.  34. 
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the  members  of  the  Court  went  out  of  their  way,  so  to  speak,  to  ^•^- 

express  their  opinion  upon  another  ground,  and  very  nearly  went  1898 

the  length  of  holding  the  award  bad  upon  that  other  ground.    Falkingham 
The  Court  said  : — "  But  apart  from  the  reason  we  have  men-  j^j 

tioned  there  are,  it  appears  to  us,  very  strong  and  almost  Victorian 
irresistible  grounds  for  forming  the  conclusion  that  in  dealing  Commissioners. 
with  item  66  (admittedly  a  referable  item  under  the  heading  Williams,  J, 
which  it  bears)  the  arbitrators  have,  in  assessing  the  amount  of 
damages  at  20,500Z.,  gone  into  a  mass  of  matters  which  they  were 
not  entitled  to  take  into  consideration."  The  Court  then 
referred  to  clause  89  of  the  conditions,  which  provides  that 
the  contractors  shall  furnish  full  particulars  of  their  claims,  and 
shall  be  bound  by  these  particulars  when  delivered,  and  after 
stating  that  the  contractors  delivered  those  particulars  and  also 
gave  particulars  of  their  claim  under  item  66,  the  Court  then 
proceeds  : — "  They  head  it  thus  :  '  Loss  through  department 
not  giving  possession  of  various  parts  of  the  line  within  one 
month  after  contract  was  signed,  from  25th  January  1887, 
to  8th  August  1891/  They  then  give  particulars  as  to  how 
they  make  up  under  this. item  their  claim  of  30,6252.,  and 
then  proceed: — *  Herein  is  given  some  of  the  principal  stoppages 
and  hindrances  under  which  we  claim  as  above* — that  is,  under 
which  we  claim  losses  to  the  extent  of  30,625i.  They  then  set 
out  in  detail  particulars  of  the  principal  stoppages  and  hind- 
rances, eleven  in  number.  It  appears  to  us  that  not  one  of  those 
principal  stoppages  and  hindrances  which  form  the  basis  of  their 
claim  to  30,625^.,  under  item  66,  can  be  considered  as  '  not  giving 
possession  of  various  parts  of  the  line ; '  or,  in  the  words  of  con- 
dition 87,  as  *  failing  to  give  possession  of  the  ground  after  thirty 
days  from  the  date  of  the  execution  of  the  contract,'  though  the 
last  but  one  in  the  list  of  principal  stoppages  and  hindrances 
would  be  referable  under  'failing  to  provide  permanent  way 
materials  as  provided  by  the  contract,'  condition  87.  These 
facts  raise  in  our  minds  a  very  strong  presumption  that  in 
dealing  with  this  claim  of  the  contractors  for  30,625Z.  the  arbi- 
trators must  have  considerable  claims  for  stoppages  and 
hindrances  which  could  not  be  considered  as  '  failing  to  give 
possession  of  the  ground,'  and  only  one  of  which  was  referable,  and 
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•  then  under  a  different  claim,  viz.,  *  failing  to  provide  permanent 

1898  way  materials/  especially  when  we  bear  in  mind  that  by  these 

Falkingham    particulars  the  contractors   are   bound,  and   that  they   cannot 

rp^'j^  travel  outside  them.    This  case  is  an  illustration  of  the  necessity 

RAttw^Y^      ^^^^  exists  for  the  exercise  of  care  on  the  part  of  the  contractors 

Commissioners,  to  submit  only  such  claims  to  the  arbitrators  as  are  clearly  ref  er- 

iVilliam/i,  J,     able  Under  the  contract,  and  also  of  how  necessary  it  is  for  arbi- 

trators,  where  claims  are  submitted  in  the  careless  and  wholesale 

manner  in  which  they  have  been  submitted  in  the  present  case,  in 

making  their  award,  to  make  it  clear  that  they  have  only  dealt 

with  matters  which  they  have  jurisdiction  to  entertain." 

In  addition  to  the  facts  mentioned  there  it  is  necessary  to  add 
very  little.  The  first  point  on  which  we  desire  to  make  an 
observation  is,  that  even  now,  assuming  the  decision  of  the  Full 
Court  in  the  appeal  on  behalf  of  the  plaintiffs  to  be  correct,  the 
award  before  us  shows  on  its  face  that  the  arbitrators  have  dealt 
with  a  matter  not  referable.  The  first  award  of  the  arbitrators 
dealt  with  a  matter  of  1,423Z<  188.  lOd.  with  which  they  had  no 
authority  to  deal.  Though  that  defect  has  been  removed  on  the 
second  award,  it  now  appears,  looking  at  the  award,  that  the 
arbitrators  have  dealt  with  a  matter  which  is  not  referable. 
That  being  so,  the  presumption  that,  where  an  award  professes 
to  be  made  in  respect  to  matters  referable,  and  the  arbitrators 
proceed  to  award  in  general  terms,  the  award  which  the 
arbitrators  have  made  in  respect  of  matters  referred  is  re- 
moved. When  it  appears  on  the  face  of  the  award  that  the 
arbitrators  have  decided  on  matters  clearly  not  referable,  then 
we  think  that  the  presumption  goes.  Then  if  we  look  at  the 
evidence  that  they  have  taken  upon  themselves  jurisdiction  to 
award  upon  matters  not  within  their  jurisdiction,  and  at  the 
other  evidence  in  the  case,  and  bearing  in  mind  the  previous 
judgment  of  the  Court,  we  are  necessarily  and  irresistibly  forced 
to  the  conclusion  that  the  arbitrators  have  made  their  award  in 
respect  of  matters  many  of  which  were  not  referable.  Mr.  Box 
has  argued  that,  if  the  original  claim  of  the  contractors  for 
16,000i.,  for  not  giving  possession  of  the  ground  on  which  the 
railway  was  to  be  made  within  one  month  after  the  contract 
was  signed,  were  an  honest  claim,  even  though  they  amended 


Digitized  by 


Google 


VOL  XXIV.]  LXI  ft  LXn  VICT.  H 

the  claim  to  30,0652.  10«.  afterwards,  by  including  a  claim  for  ^ 

not  delivering   permanent    way   material,   then  the  difference,  1898 

15,065Z.   108.,    is    allocated    to    what    is    admitted    to    be    the    Falkingham 
only  referable  matter,  viz.,  the  non-delivery  of  permanent  way  rpnE 

material.  Instead  of  that  the  arbitrators  have  awarded  over  rJ^^J^y^ 
19,000i.,  and  upon  that  basis  they  must,  to  the  extent  of  some  Commissioners. 
4,000i.,  have  given  this  award  in  respect  of  a  non-refeiable  Williams,  J. 
matter.  Then  it  appears  that  at  the  original  hearing  before 
the  arbitrators,  in  the  twenty-eight  days'  sitting,  though 
Mr.  Singleton  very  resolutely  objected  to  the  arbitrators  going 
into  any  other  matter  than  the  one  item,  No.  66,  and  kept 
repeating  that  objection  as  each  item  was  gone  into,  the  arbi- 
trators went  on  taking  evidence  on  all  the  items.  Then  the 
chairman  said  that  he  was  going  under  the  submission  as  made 
nnder  protest,  that  if  he  had  to  go  under  the  submission,  as  in 
the  contract,  he  would  have  to  close  his  book.  It  appears  that 
|ie  was  not  therefore  going  under  the  submission  in  clause  87  of 
the  contract.  There  is  also  this  to  be  borne  in  mind — it  is  not 
unimportant:  we  are  trying  to  ascertain  what  the  arbitrators 
did— that  the  Court  on  the  previous  occasion,  although  not  going 
the  length,  which  it  could  not  with  propriety  do,  of  saying  expressly 
that  the  arbitrators  were  only  to  make  their  award  with  respect 
to  one  item,  strongly  recommended  them  to  do  so.  Instead  of 
doing  as  they  were  admonished  by  the  Court  to  do,  the 
arbitrators  make  their  award  in  the  same  general  terms  as 
before.  They  knew  there  was  only  one  item  referable,  and 
therefore  they  should  have  said  that  they  awarded  in  respect  of 
that  one  item,  and  yet  they  did  not  do  that,  notwithstanding  the 
admonition  of  the  Court.  We  think  the  arbitrators  have 
exceeded  their  jurisdiction,  and  have  made  an  award  in  respect, 
it  may  be,  of  matters  referable,  it  may  be  in  respect  of  matters 
not  referable.  The  cross-appeal  will  be  allowed  with  costs,  the 
judgment  of  the  Chief  Justice  be  reversed,  and  judgment  will  be 
entered  for  the  defendant  on  the  claim,  with  costs  to  be  taxed. 

Solicitors  for  the  plaintiffs  :  Rogers  Jk  Rogers. 

Solicitors  for  the  defendants :  Guinness,  Crown  Solicitor. 

w.  H.  M. 


Digitized  by 


Google 


12  SUPREME  COURT :  VICTORIA.  [V.  L.  R. 


j^^^\^  THE  QUEEN  v.  AUSTIN  and  Othebs. 


Madden,  V.J. 


AdministratUm  and  Probate  Act  1890  {No.  1060),  «.  l\5—Duty  payable  on 
property  conveyed  in  evasion  of  Act — Parties  chargeable  inth  duty — Non- 
liability of  executors  for  duties  on  property  which  never  vested  in  them — 
Execuiors. 

An  executor  cannot  be  sued  for  the  payment  of  probate  duty  on  properties 
alleged  to  have  been  transferred  by  the  testator  with  intent  to  evade  the  pro- 
visions of  Act  No.  1060. 

The  proper  parties  to  such  a  suit  are  those  persons  who  hold  the  properties  so 
alleged  to  have  been  transferred. 

This  was  an  argument  upon  a  point  of  law  raised  in 
the  pleadings  before  trial  of  the  action. 

An  information  was  laid  on  behalf  of  the  Queen  against 
Stanley  Austin,  William  H.  Bullivant,  and  Joseph  H.  Grey  as 
executors  of  the  will  of  James  Austin,  claiming  payment  of 
additional  probate  duty  to  the  amount  of  20,000i.,  payable  upon 
properties  alleged  to  have  been  transferred  by  the  testator, 
prior  to  the  making  of  his  will,  to  certain  persons  other  than 
the  defendants,  with  the  intent  to  evade  the  payment  of  duty 
under  the  AdminiatrcUion  and  Probate  Act  1890. 

The  information  set  out  the  several  conveyances,  alleging 
that  they  were  made  voluntarily  and  with  intent  to  avoid  pay- 
ment of  the  probate  duty.  The  defendants,  inter  alia,  in  their 
defence  objected  "  that,  even  if  the  allegations  in  the  informa- 
tion be  true,  and  even  if  the  said  conveyances  and  transfers 
were  made  by  the  said  James  Austin  for  the  purpose  mentioned, 
no  claim  exists  and  no  remedy  is  available  against  these  defen- 
dants as  executors  of  the  will  of  the  said  James  Austin,  as  the 
payment  of  any  duty  claimed  is  enforceable  against  the  property 
comprised  in  such  conveyances  and  transfers  respectively,  and 
not  otherwise,  and  they  will  further  object  that  the  various 
trustees,  grantees,  and  transferrees  referred  to  in  the  said  infor- 
mation are  necessary  parties  to  this  ^action." 

The  argument  upon  the  question  of  law  thus  raised  came 
on  by  consent  before  Madden,  C.J. 

Box  and  Topp  for  the  plaintiff — The  claim  is  founded 
upon   the  right  conferred  by  sec.    115  of  the  Administration 
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avd  Probate  Act  1890,  which  makes  provision  to  prevent 
evasions  of  the  Act  by  voluntary  conveyance  of  property  (a). 
The  first  step  is  to  find  out  who  is  the  person  primarily 
liable  to  discharge  the  debt  to  the  Crown.  The  executor  is  first 
of  all  liable,  and  if  the  Crown  cannot  get  the  money  from  him 
then  the  Crown  may  enforce  its  rights  against  the  property. 
By  sec  115  the  property  so  transferred  is  to  be  deemed  to  form 
part  of  the  estate  of  the  testator  ;  that  is  the  presumption  which 
the  Statute  enacts  for  the  purpose  of  defeating  these  contriv- 
ances to  evade  duty.  The  properties  are  to  be  deemed  part  of 
the  estate  of  the  testator,  and  so  the  assumption  is  that  the 
executor  has  control  over  them.  Then  by  virtue  of  the  pro- 
visions of  sec.  101  a  power  of  enforcing  payment  is  given,  and 
by  sec.  102  the  duty  is  made  a  debt  of  the  testator,  due  to  Her 
Majesty,  and  it  "shall  be  paid  by  the  executor"  out  of  the  per- 
sonal estate  of  the  testator,  or  if  the  personal  estate  be  insufii- 
cient,  then  out  of  the  real  estate.  Sec.  115  with  a  specific  object 
in  view  enacts  that  these  properties  are  to  be  part  of  the  estate 
just  as  if  they  csane  into  the  hands  of  the  executors,  and  the 
executor  would  have  his  right  of  indemnity  over  against  the 
beneficiaries.  The  executors  are  the  persons  to  follow  the 
property  and  recover  the  duty  :  Gfraham  v.  Ghraham  (b).  There 
is  no  denial  of  assets. 


1898 
The   Quben 

17. 

Austin. 
Madden^  C.J. 


Higgvns  and  Eayes  (with  them  Cussen)  for  the  defendants 
--The  action  is  for  a  debt  due,  but  it  cannot  be  said,  until  the 
properties  have  been  proved  to  have  been  transferred  as  alleged, 
that  the  executors  are  the  debtors,  because  it  is  only  in  that 


(a)  '*Sec.  115.  If  any  person  has 
n»de  or  shall  hereafter  make  any  con- 
veyance or  assignment  gift  delivery  or 
transfer  of  any  estate  real  or  personal  or 
of  any  money  or  securities  for  money 
with  intent  to  eyade  the  payment  of 
duty  under  this  part  of  this  Act  in 
cue  such  person  should  die  the  property 
comprised  in  any  such  conveyance  or 
assignment  or  the  subject  matter  of  any 
inch  gift  delivery  or  transfer  shall  upon 
the  death  of  such  person  be  deemed  to 
form  part  of  his  estate  for  the  purposes 


of  this  part  of  this  Act  upon  which  duty 
shall  be  payable  under  this  part  of  this 
Act  and  the  payment  of  the  duty  upon 
the  value  of  such  property  may  be  en- 
forced against  such  property  in  the  same 
way  as  duty  under  this  part  of  this  Act 
is  enforceable  and  as  if  such  person  had 
bequeathed  or  devised  the  said  property 
to  the  person  to  whom  the  same  may 
have  been  conveyed  assigned  given  de- 
livered or  transferred.  .  .  . " 
(6)    [1874]  6  A.J.R.  100. 
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event  that  the  properties  are  to  be  deemed  part  of  the  estate. 
The  executors,  however,  are  not  and  cannot  be  made  liable  as 
debtors ;  the  remedy  is  against  the  property  so  transferred. 
The  properties  never  pass  to  the  executors ;  they  have  no  control 
over  them;  they  cannot  make  any  valuations  with  respect  to 
them,  as  they  would  be  mere  trespassers  if  they  tried  to  inspect 
and  value  them,  and  thus  it  is  impossible  to  fulfil  the  serious 
obligations  of  making  a  statement  on  oath  as  to  the  assets  and 
liabilities  as  required  by  sec.  97.  The  provisions  of  sec.  102  plainly 
point  to  the  duty  being  paid  out  of  the  true  property  of  the 
testator,  property  comprised  in  the  will,  and  do  not  refer  to 
"artificial"  property  as  under  sec.  115.  The  power  given  by 
sec.  103  to  executors  to  deduct  the  duty  from  each  devise, 
bequest,  or  legacy  cannot  apply  to  property  which  never  passed 
to  the  executors,  and  which  never  did  and  never  can  come  into 
their  hands.  There  is  a  distinct  provision  as  to  the  "true" 
property,  which  is  wholly  inapplicable  to  the  "  artificial"  property. 
In  sec.  105  the  Legislature  refers  to  "  the  person  by  whom  the 
duty  might  have  been  paid" — i.e.,  might  have  been  paid  in 
order  to  get  his  devise  free  from  any  burden,  and  sec.  115  may 
be  read  as  referring  to  such  a  person  who  is  ultimately  re- 
sponsible for  this  property  as  being  the  debtor.  The  statement 
required  by  sec.  108  could  never  be  complied  with  by  the 
executors  in  a  case  like  this.  In  cases  of  transfers  made  years 
ago  by  the  testator  being  made  with  the  intent  to  evade  probate 
duty,  the  executors,  being  ignorant  of  such  transfers,  might 
ultimately  become  responsible  for  a  devastavit;  they  could 
never  get  at  these  properties.  Sec.  112  clearly  shows  that  the 
intention  of  the  Act  was  that  the  person  who  gets  the  property 
is  to  pay  the  duty.  Sec.  115  creates  for  the  purposes  of  duty 
an  artificial  property  :  it  is  to  be  deemed  to  be  part  of  the  estate 
for  the  purpose  of  ascertaining  the  proper  percentage  charge- 
able. It  is  only  in  that  one  aspect  that  an  executor  could  be 
made  a  party  to  a  claim  of  this  description ;  it  may  be  that  the 
duty  payable  upon  the  assets  really  in  his  hands  may  become 
liable  to  a  higher  percentage  by  the  swelling  of  the  total  assets 
liable  to  duty  through  the  inclusion  of  the  value  of  these 
properties  alleged  to  have  been  transferred.     Sec.  115  carefully 
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avoids  making  the  duty  chargeable  against  any  person,  but 
points  to  a  specific  charge  against  the  property  itself.  It  omits 
any  reference  to  a  remedy  against  a  person. 

Box  in  reply. 


1898 
The  Queen 

V. 

Austin. 
Madden,  C,J. 


Madden,  C.J.  Undoubtedly  this  is  a  difficult  Act  to  construe, 
and  the  question  itself  a  difficult  question ;  but  I  do  not  think 
that  the  matter  would  become  plainer  if  I  reserved  my  con- 
sideration of  the  case.  The  plaintiffs  claim  a  declaration  in 
their  statement  of  claim  that  certain  properties  were  transferred 
with  intent  to  evade  the  payment  of  duty.  (His  Honor  read 
the  claim.)  Therefore  the  statement  of  claim  distinctly  points 
at  sec.  115  of  the  Act,  and  the  claim  is  in  respect  of  property 
referred  to  in  it  and  in  respect  of  a  charge  on  such  property 
created  by  it  The  defendants,  who  are  the  executors  of  James 
Austin,  and  not  the  trustees  or  transferrees  of  the  properties 
referred  to  in  the  claim,  object  that  there  is  no  claim  against 
them  in  respect  of  the  matters  referred  to  in  the  statement  of 
claim;  and,  further,  they  say  that  the  persons  who  represent 
the  property  alleged  to  have  been  transferred  should  be  parties 
to  this  suit  or  action.  It  is  said  to  be  an  action  for  debt,  not  in 
the  ordinary  sense  as  where  a  man  says  "  You  owe  me  so  much 
money,  pay  it:"  it  is  a  precise  and  definite  attack  upon  the 
properties,  transferred,  as  is  alleged,  to  evade  the  duty,  in  order 
to  recover  the  duty  whicK  is  assignable  to  them.  I  have  there- 
fore to  arrive  at  the  conclusion  as  to  whether,  as  is  contended, 
sec.  115  gives  to  the  Crown  the  right  to  recover  against  the 
executors  of  the  transferror's  estate  after  his  death  the  duty 
which  is  attached  by  that  section  to  properties  transferred  in  his 
lifetime  with  intent  to  evade  the  payment  of  such  duty. 

Assuming  that  the  Legislature  intended  to  act  justly  and  fairly, 
unless  there  is  a  manifest  expression  of  a  contrary  intention,  it 
appears  to  me  to  be  cle€«:  that  the  view  of  the  defendants  must 
l)e  right.  I  think  it  may  be  said,  for  this  purpose,  that  the  Act 
consists  of  two  ph&ses — first,  the  everyday  class  of  an  estate 
which  passes  on  the  death  of  a  testator  into  the  hands  of  his 
representatives,  and  which  has  to  be  dealt  with  for  the  purposes 
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of  duty,  and  the  provisions  of  sec.  97  plainly  contemplate  that 
the  way  the  duty  is  to  be  got  at  is,  that  the  executor  shall 
render  an  account  of  those  things  which  come  to  his  hands 
and  which  he  has  a  right  to  deal  with ;  and  the  section 
contemplates  that  he  shall  make  up  a  balance-sheet  showing 
the  assets  and  liabilities,  and  a  balance  is  struck,  and 
primd  fade  that  balance  is  the  subject  matter  of  duty.  There 
are  various  sections  enabling  the  Master  to  check  the 
valuations,  etc.,  and  finally  the  result  is  arrived  at,  and  the 
balance  in  the  hands  of  the  executor  is  liable  to  duty.  Then 
follow  the  clauses  for  enforcing  payment  when  payment  is  not 
made.  Under  sec.  101,  if  the  payment  be  not  made,  the  Master 
may  apply  to  the  Court.  (His  Honor  read  the  section.)  Then 
followed  sec.  102,  which  was  much  relied  upon  by  Mr.  Box  as 
showing  that  this  debt  is  to  have  priority  over  all  other  debts, 
and  is  chargeable  in  the  first  instance  on  the  personalty  and 
then  upon  the  realty.  If  that  section  is  examined  it  amounts 
to  no  more  than  this,  that  in  reference  to  the  duty  it  enacts  the 
principle  giving  Her  Majesty  priority  over  other  creditors,  and 
secondly,  it  directs  that  it  shall  be  paid  out  of  personalty  and 
in  priority  to  other  debts,  but  also  charges  it  upon  the  realty  in 
the  hands  of  the  executors.  Then  there  comes  the  provision  as 
to  ordinary  debts  in  sec.  103,  which  contemplates  that  whereas 
it  may  be  more  convenient  to  pay  the  debt  out  of  personalty, 
yet  in  the  result  each  devise,  bequest,  or  legacy  must  bear  its 
share,  and  the  executors  may  make  the  requisite  deductions 
therefrom.  That  is  a  mere  equitable  provision  to  enable  justice 
to  be  done. 

Then  the  next  matter  is  the  second  phase.  It  is  quite 
clear  that  as  to  sec.  112  a  special  and  new  class  of  case  is 
provided  for,  and  that  where  there  has  been  a  settlement  of 
property  after  a  certain  date  it  shall  be  registered,  and  if  not 
registered,  then  the  Master  may  assess  "in  the  prescribed  manner 
the  duty  payable  under  this  part  of  this  Act  in  respect  of  such 
settlement  and  if  such  duty  be  nob  paid  within  the  prescribed 
time  or  such  further  time  after  the  prescribed  notice  the  Master 
or  any  person  interested  may  apply  to  the  Court  which  may 
order  that  a  suflicient  part  of  the  property  included  in  such 
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settlement    be    sold   and   the  proceeds    of    such    sale    applied  ]^ 

in   payment    of    the    duty.     .     .     ."      Therefore    it    is    clear     The  Qukbn 
what  the  Legislature  had   in  view  in  that   section,   and  this        Austin. 
seems    to    make    the    defendants'   view   of    sec.   115    correct.    Madden,  a  J. 
That  sec.    115    is   not   the    only   section    including    anything 
extraordinary   or    special,   because    there    the   Legislature  has 
done   the    same    thing   in   respect  of   settlements   made   with 
intent  to  evade    duty   as  was  done  in  respect  of  settlements 
under  sec.    112,    where,    instead    of    leaving    the    matter    in 
the  hands   of   the   executors,   it   makes   the   duty   an   express 
charge  upon  the  property  settled.     Then   if  one  looks  at  the 
literal  expression   of  sec.   115   it  seems,  primd  fade,  plainly 
enough  to  show  that  the  contention  of  the  defendants  is  right. 
(His  Honor  read  sec.  115.)     The  first  thing  that  strikes  one  is 
that  it  is  expressly  declared  that  the  demand  of  duty  "  may  be 
enforced  against  such  property."     Mr.  Box  challenged  the  use  of 
the  word  "  may,"  and  contended  that  it  gave  an  option.     I  think 
the  word  "  may,"  where  it  gives  jurisdiction,  or  where  the  con- 
text or  the  sense  of  the  section  requires  it,  means  "must."    It  is 
the  only  remedy  given.    It  is  clearly  used  in  that  sense.     If  such 
property  shall  be  discovered,  and  is  liable  to  duty,  it  may  be 
enforced  in  this  way — viz.,  against  such  property.     That  that  is 
so  is  also  strengthened  from  the  fact  that,  in  the  same  section, 
property  which  is  the  subject  matter  of  a  donatio  mortis  cauad, 
which  does  not  come  into  the  hands  of  the   executor,  is  made 
subject  to  duty,  and  the  payment  of  that  duty  is  to  be  enforced 
against  such  property  in  the  same  way  as  against  any  other 
property,  that  is  to  say,  that  a  requisite  portion  shall  be  sold  to 
realize  the  duty.     Starting  with  that  primd  facie  impression  of 
the  section,  if  one  examines  it  on  either  side  to  see  how  it  works 
out  justice,  as  far  as  the  Crown  is  concerned  the  only  possible 
complaint  which  it  could  have  to  the  defendants'  interpretation 
of  the  section  would  be  that  it  would  deprive  the  Crown  of  the 
right  of  resorting  under  sec.  102  to  the  payment  of  the  duty 
out  of  the  personalty.       That,  of  course,  might  be  a  serious 
deprivation  but  for  this  fact,  that  the  duty  is  to  be  ascertained  on 
the  valuation  of  the  property  transferred,  and  it  is  only  a  por- 
tion of  that  value  which  naturally  would  represent  the  duty, 
V.L.R.,  VoL  XXIV.  B 
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the  value  of  the  property  would  be  so  much  and  the  duty, 
of  course,  would  be  of  a  less  value,  and  there  is,  or  would 
be,  available  to  the  Crown  necessarily  a  sufficiency  to 
Madden,  G.J,  V^Y  ^^^  duty.  Consequently  it  takes  away  nothing  from 
the  Crown,  because  the  property  is  charged  and  there  is 
the  property  available. 

From  the  executor's  point  of  view  the  result  would  be 
serious.  First  of  all  he  would  be  bound  to  make  a  statement 
on  oath  of  the  property  available  for  duty,  and  that,  too,  sua 
to  property  as  to  which  he  has  not  the  slightest  right  of  access, 
and  the  provision  as  to  liability  of  the  property  to  duty  is  only 
to  apply  if  the  transfer  was  made  with  intent  to  evade  the  duty, 
and  the  executor  could  not  possibly  take  it  upon  himself  to  say 
so  unless  he  established  it  by  suit.  Therefore  it  would  not  be  a 
subject  matter  which  the  executor  would  contemplate  in  making 
bis  statement  in  the  affidavit.  In  the  next  place,  as  the  particu- 
lar property  does  not  descend  to  him  at  all  from  the  testator, 
but  has  passed  to  the  transferree,  the  executor  would  be  a  mere 
trespasser  if  he  sought  to  follow  it,  so  as  to  arrive  at  its  value 
for  the  purpose  of  making  his  affidavit.  So  that  the  executor 
is  faced  with  an  impossibility  to  start  with.  Next,  looking  at 
sec.  102,  which  is  said  to  impose  a  duty  upon  the  executor,  as 
the  transferred  estate  is  to  ,be  deemed  to  be  a  part  of  the 
testator's  estate  for  the  purpose  of  duty,  Mr.  Box  said  that  the 
duty  is  to  be  enforceable  against  such  transferred  estate  as 
against  any  other  property  of  the  testator.  Now  consider 
how  sec.  102  would  operate  ;  the  duty  payable  is  to  be  deemed 
a  prior  debt,  and  shall  be  payable  by  the  executor  out  of  the 
personalty,  or  if  the  personalty  be  insufficient,  out  of  the  real 
estate.  The  executor,  therefore,  may  have  to  satisfy  the  debt 
out  of  the  real  estate.  How  can  he  do  that  out  of  an  estate  which 
he  does  not  own  and  which  he  cannot  touch?  If  he  made  a  claim 
against  such  transferred  property  he  would  be  defeated.  I  do 
not  see  how  he  could  make  such  a  claim.  It  doas  not  concern  him, 
and  as  he  has  not  got  it,  and  cannot  get  it,  how  can  he  satisfy  the 
debt  out  of  it  ?  While  it  would  be  a  debt  against  himself,  and 
the  only  way  to  satisfy  it  is  out  of  the  real  estate,  he  is  pre- 
cluded from  touching  that  real  estate,  which  never  descended  to 
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him.    The  only  way  it  is  alleged  to  be   part   of  the  testator's  ]^ 

estate  is  that  it  is  so  for  the  purpose  of  the  duty  being  paid.  The  Queen 
There  is  no  machinery  which  vests  such  property  in  the  Austin. 
executor  in  any  way.  The  reasonable  interpretation  is  that  Madden,  CJ, 
which  the  defendants  put  upon  it ;  that  in  order  to  see  the 
amount  of  duty  chargeable  the  property  is  to  be  treated  as 
belonging  to  the  testator's  estate.  It  would  be  impossible 
to  construe  sec.  102  as  being  incorporated  into  sec.  115,  as 
the  plaintiff  contended  for.  Under  the  provisions  of  sec.  103, 
the  general  rule  manifestly  is  that  each  devise,  bequest,  or 
legacy  has  to  bear  the  duty  in  proportion  to  its  interest  in 
the  estate,  and  in  such  adjustment  the  executor  or  repre- 
sentative shall  deduct  out  of  the  assets  the  contribution  of 
each  contributory.  As  I  have  said  before,  where  such  trans- 
actions exist  as  alleged  in  this  ccuse,  when  transfers  of  property 
have  been  made  to  evade  probate  duty,  the  properties  are  not 
in  the  executor's  hands.  As  his  only  remedy  is  to  deduct  the 
duty  from  the  assets  in  his  hands  he  could  not  give  effect  to  or 
take  advantage  of  the  provisions  of  sec.  103  by  any  possibility. 
The  property  itself  would  never  come  into  the  executor's 
hands.  All  he  could  do  would  be  to  pay  the  duty.  He 
never  could  deduct  the  share  which  he  may  have  had 
to  pay  out  of  the  personalty  out  of  the  lands  mentioned 
in  these  challenged  transfers.  I  think  these  matters  show, 
as  I  have  said,  whichever  way  you  look  at  it,  that  the 
only  equitable  and  just  interpretation  of  sec.  115  is  that  which' 
the  defendants  contend  for,  and  that  the  opposite  contention 
would  not  only  lead  to  impossibilities  of  compliance  but  to  gross 
injustice.  We  find  that  in  sec.  115  payment  of  the  duty  is  to 
be  enforced  in  the  way  I  have  before  alluded  to ;  that  is,  the 
same  as  in  sec.  101.  Sec.  101  is  the  only  general  section 
which  provides  for  the  enforcement  of  payment  of  duty, 
and  that  is  the  section  which  sec.  115  looks  back  to.  In 
sec.  112  the  same  process  of  enforcement  is  expressly  in- 
dicated. The  effect  of  sec.  115  Is  to  show,  not  that  the 
property  so  transferred  is  to  bear  the  whole  burden  of  the 
duty  that  shall  be  paid  out  of  the  estate,  but  the  par- 
ticular proportion  of  the  duty  attributable  to  itself.     I  think. 
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therefore,  that    every    argument    makes  for    the    defendants 
view. 

Then  the  only  question  is  what  should  I  do  upon  this  question 
of  law  ?     It  is  practically  an  objection   to  the  further  main- 
tenance of  the  action  against  the  defendants  at  all ;  alternatively 
it  alleges  that  the  claim  is  defective  for  want  of  necessary  parties. 
I  do  not   feel  confident  in   saying  that  in  no  possible  aspect 
could    the    presence    of   the   executors   be  required   upon  the 
record.     However,  the  plaintiif  does  not  suggest  that  there  is  any 
ground  outside  the  main  point  for  so  retaining  them.   That  being 
so,  I  think  I  should  hold  that  there  is  no  remedy  as^ainst  these 
particular  defendants  for  this  specific  debt.     This  is  a  distinct 
claim  based  upon  the  provisions  of  sec.  115,  and  it  appears  on  the 
true  interpretation  of  that  section  the  holders  of  the  properties 
and  not  the  executors  should  be  sued.   The  only  decision  bearing 
upon  the  issue  is  that  of  Oraham  v.  Oraham  (c),  and  that  only 
amounts  to  a  dictum.     It  goes  very  much  in  the  same  direction 
that  I  now  propose  to  take.     I  think  the  use  of  the  expression  of 
"a  remedy  in  rem"  in  that  case  was  more  in  a  colloquial  sense 
than  in  its  strict  legal  sense:  the  remedy  operates  on  "  the  thing" 
through  the  person  who  holds  "  the  thing."     First,   the  person 
pays  the  duty  himself  before  the  property  is  sold  to  realize  the 
duty.     I  hold,  therefore,  that  the  action  is  not  maintainable  as 
against  the  executors,  but  only  against  the  particular  individuals 
alleged  to  hold  the  properties. 

Judgment  with  costs  for  the  defendants 
without  prejudice  to  any  other  action 
for  duty  payable  by  executors  con- 
sequent upon  the  estate  being  raised 
to  a  higher  class  of  duty  as  a  result 
oj  any  action  against  the  transferrees 
of  the  property. 

Solicitor  for  plaintiff':  Ouinness,  Crown  Solicitor. 
Solicitors  for  defendant :  Taylor,  Buckland  <t  Gates, 


w.  H.  M. 


(c)    [1874]  6  A.J.R.  100. 
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HANTON  V.  FORBES.  ,1898 

June  16 

Mines  Act  1890  {No.  1120),  a.  32— Cancellation  of  registration  of  residence  areor—  

Jurisdiction  of  warden  to  hear  application— Registration  of  land  exempted     Madden^  C,J 
from  mining  purposes — Right  of  private  individual  to  intervene. 

The  warden  has  no  joriBdiction  under  sec.  32  of  the  Mines  Act  1890  to  enter- 
tain an  application  by  the  holder  of  a  miner's  right  to  have  the  registration  of 
a  residence  area  cancelled  on  the  ground  that  the  land  is  excepted  or  withheld 
from  mining  purposes  by  an  Order  in  Council. 

The  Crown  is  the  only  party  who  can  take  steps  for  the  cancellation  of  such 
registration. 

Special  Case  stated  by  the  warden  of  the  goldfields  at 
Bendigo. 

A  summons  was  issued  by  Hercules  Hanton  against  Eliza 
Forbes,  whereby  Hanton  sought,  by  virtue  of  his  miner's 
ri^ht,  to  have  it  declared  that  the  defendant's  registration  of  a 
residence  area  was  registered  in  contravention  of  the  provisions 
of  the  Mvnes  Act  1890,  such  contravention  being  that  the  land 
so  registered  is  reserved  for  site  for  a  public  building  by  Order 
m  Council  gazetted  5th  January  1872,  in  pursuance  of  the 
provisions  of  the  Land  Act  1869,  and  also  excepted  or  withheld 
from  occupation  for  mining  purposes  or  for  residence  or  business 
under  any  miner's  right  or  business  license  by  Order  in  Council 
gazetted  16th  April  1886,  in  pursuance  of  the  provisions  of  the 
Land  Act  1884,  and  he  further  sought  to  have  the  registration 
of  such  residence  area  cancelled.  When  the  case  was  called  on 
before  the  warden  the  defendant  took  a  preliminary  objection 
that  the  warden  had  no  jurisdiction  to  hear  the  cfiise.  The 
complainant  requested  the  warden  to  state  a  special  case,  and  he 
refused  so  to  do,  and  the  complainant  then  obtained  an  order  nisi 
directing  the  warden  to  state  a  case.  This  was  made  absolute, 
and  the  warden  accordingly  stated  this  case. 

The  following  facts  were  admitted  by  the  parties: — The  com- 
plainant is  the  holder  of  a  miner's  right ;  the  land,  the  subject 
of  these  proceedings,  is  part  of  the  land  reserved  as  a  site  for 
public  buildings  by  Order  in  Council  gazetted  6th  January  1872, 
and  is  also  part  of  the  land  excepted  or  withheld  from  occupation 
for  mining  purposes  or  for  residence  or  business  under  any 
miner's  right  or  business  license,  by  Order  in  Council  gazetted 
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16th  April  1886,  and  is  still  so  excepted  or  withheld.  That  T. 
Forbes  registered  a  business  license  on  16th  November  1871 
affecting  the  said  land,  and  occupied  the  said  land  until  his 
death  in  1896.  No  further  registration  took  place  until  16th 
April  1890 ;  that  on  such  last-mentioned  date  T.  Forbes,  being 
then  the  holder  of  a  miner's  right,  registered  the  land  as  a 
residence  area.  On  the  7th  March  1891  T.  Forbes  transferred 
his  interest  therein  to  M.  Barnett,  who,  as  trustee  for  T.  Forbes, 
registered  a  renewal  on  the  7th  March  1892.  No  further 
registration  took  place  until  17th  June  1896,  when  Barnett 
transferred  his  interest  to  the  defendant  Eliza  Forbes,  the 
widow  and  legal  representative  of  T.  Forbes.  Eliza  Forbes 
registered  the  necessary  renewal  to  keep  the  residence  area  on 
foot  to  the  present  day.  The  questions  for  the  opinion  of  the 
Court  were: — (1.)  Has  the  warden  jurisdiction  to  hear  and 
determine  the  above  suit  ?  (2.)  Did  the  defendant  obtain  such 
registration  in  contravention  of  any  of  the  provisions  of  the 
Mines  Act  1890,  or  of  any  by-laws  of  the  mining  district  in 
which  such  area  is  situated  ?  (3.)  If  question  2  be  answered  in 
the  affirmative,  is  this  such  a  registration  that  the  warden  can 
cancel,  under  and  by  virtue  of  sec.  32  of  the  Mines  Act  1890  ? 


The  special  case  now  came  on  for  hearing  before  Madden,  C.J. 

Roberts  for  the  complainant — By  sec.  32  of  the  Mines  Act 
1890  general  jurisdiction  is  given  to  a  warden  to  cancel  regis- 
tration— (a)  upon  proof  that  the  person  registered  as  the  holder  is 
no  longer  the  holder  of  a  miner's  right ;  (6)  that  such  person  has 
obtained  such  registration  in  contravention  of  any  of  the 
provisions  of  this  Act  or  of  any  by-laws  of  the  mining  district. 
The  registration  in  this  case  was  in  contravention  of  the 
provisions  of  sees.  15,  16,  and  17  of  the  Act.  The  lands  have 
been  exempted  from  mining  purposes,  and  no  registration  can  be 
allowed. 

[Madden,  C.J.  That  may  be  a  matter  for  the  intervention 
of  the  Crown,  but  you  have  no  interest  which  confers  any  right 
upon  you  to  interfere.] 

The  provisions  of  sec.  32  are  general,  and  theie  is  no  limita- 


Digitized  by 


Google 


VOL  XXIV.] 


LXI  &  LXn  VICT. 


23 


1898 


tion.    In  Wakeham  v.  Cobham  (a)  the  fact  of  the  Crown  lands 
being  temporarily  reserved  did  not  deprive  the  warden  of  juris- 
diction.   The  complainant  does  not  apply  to  be  put  into  posses- 
sion; he  applies  to  have  the  registration  cancelled  on  the  ground    Madden,  C.J. 
that  ifc  was  obtained  in  contravention  of  the  Act. 


Hanton 

V, 

Forbes. 


H,  Barrett  for  the  defendant  was  not  called  upon. 


Madden,  C.J.  It  is  somewhat  difficult  to  answer  the  questions 
as  stated.  As  to  the  iirst  question  asked,  I  am  of  opinion  that 
under  the  circumstances  disclosed  in  the  special  case  the  warden 
has  no  jurisdiction.  But  I  think  he  has  jurisdiction  to  hear  a 
wrong  application,  and  to  hold  it  to  be  wrong.  A  wrong 
plaintiff  invokes  the  general  jurisdiction  which  the  warden  has, 
and  I  think  the  better  answer  to  give  is  to  say  that  in  my 
opinion  generally  under  sec.  32  the  warden  has  jurisdiction 
to  hear  and  determine  an  application  at  the  instance  of  a  person 
entitled  to  make  it  for  the  cancellation  of  the  registration  of  a 
residence  area,  and  that  in  this  case  he  would  have  such  jurisdic- 
tion if  the  plaintiff  had  any  right  to  institute  the  suit,  but 
that  as  the  land  is  Crown  land  permanently  reserved,  as 
stated  in  the  case,  for  public  buildings,  and  also  is  land  excepted 
and  withheld  from  mining  purposes  under  a  miner's  right  or 
business  license,  the  plaintiff  has  no  right  in  this  caae  to 
raise  the  question  of  the  wrongful  occupation  or  wrongful 
registration  of  the  defendant.  The  right  which  a  miner's  right 
gives  to  the  plaintiff  is  merely  to  occupy  for  mining  or  residence 
purposes  a  portion  of  unoccupied  Crown  lands,  and  that  right 
does  not  give  him  any  authority  to  adopt  the  legal  rights  of  the 
Crown.  In  this  case  he  himself  could  have  no  right  to  occupy 
this  particular  residence  area  if  the  defendant  were  got  out  of  it. 
He  has  personally  no  interest  whatever  in  the  wrongful  occupa- 
tion of  that  site  by  the  defendant,  and  therefore  it  appears  to  me 
that  he  has  no  lawful  right  to  complain  of  the  wrongful 
occupation.  It  is  a  matter  for  which  the  Crown  only  can  be  a 
plaintiff,  and  therefore  the  application  of  the  plaintiff  is  wrong. 
This  view  is  supported  by  the  decision  in  Osborne  v.  Morgan  (6). 


(a)    [1870]  1  A.J.R  93. 


(6)  [1888]  13  App.  Cas.  22?. 
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In  answer  to  the  third  question  I  say  it  is  not  such  a  registration 
as  the  warden  can  cancel,  whether  good  or  bad,  at  the  instance  of 
this  plaintiff.  As  to  the  second  I  shall  merely  say  that  it  is 
unnecessary  and  undesirable  for  me  now  to  answer  that  question, 
because  the  facts  are  neither  admitted  nor  are  they  clearly  before 
me  in  such  a  manner  as  would  enable  me  to  deal  with  it. 

Questions  answered  accordingly,  and  the 
plaintiff  directed  to  pay  the  de- 
fendant's costs. 

Solicitor  for  plaintiff:  Roberts. 

Solicitor  for  defendant :  Murphy. 

w.  H.  M. 


1898 
May  5. 

A' Beckett,  J. 


BROCKLEBANK  v.  RYAN. 

Lcmd  Act  1890  [No,  1106),  «.  127 — Proclamation  Jorbidding  cutting  timber  on 
Crown  lands — Mining  lease — Lands  held  under  mining  lease— Powers  of  cutting 
timber  given  by  lease. 

By  sec.  127  of  the  Land  Act  1890  power  is  given  to  the  Governor  in  Council 
to  forbid  by  proclamation  the  cutting  of  timber  under  certain  dimensions  from 
Crown  lands  although  a  person  may  be  duly  licensed  or  otherwise  authorized  so 
to  do. 

Land  held  by  a  lessee  under  a  mining  lease  from  the  Crown  is  Crown  land 
within  the  meaning  of  such  a  proclamation. 

Semble,  the  powers  conferred  by  such  mining  lease  are  not  nullified  by  the 
terms  of  such  a  proclamation. 

Where  a  clause  in  a  mining  lease  giving  power  to  cut  timber  for  mining  opera- 
tions and  for  domestic  purposes  is  followed  by  a  clause  forbidding  the  cutting  of 
timber  of  less  than  certain  specified  dimensions,  the  former  clause  is  limited  by 
the  effect  of  the  latter  clause. 


Order  nisi  to  review. 

This  was  an  order  nisi  to  review  the  decision  of  the  Court  of 
Petty  Sessions  at  Moonambel.  An  information  had  been  laid  by 
John  G.  Brock lebank  against  Thomas  Ryan  for  cutting  live 
timber  from  Crown  lands  which  at  a  height  of  two  feet  from 
the  ground  was  of  less  diameter  than  twelve  inches.  The  Court 
of  Petty  Sessions  dismissed  the  information,  and  this  order  was 
taken  out  to  review  such  decision  on  the  following  grounds  : — 
(I.)  That  there  was  no  evidence  that  the  timber  or  sapling  cut 
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was  within  the  limits  of  the  land  leased  to  the  Surprise  Gold  ]^ 

Mining  Company.  (2.)  That  the  prohibition  contained  in  the  Brocklebank 
proclamation  of  the  Governor  in  Council  in  the  Oovemment  Ryan. 
Gazette,  1890,  p.  3857,  overrides  or  nullifies  any  license  or  a' Beckett,  J. 
authority  granted  to  such  company  by  the  lease  put  in  evidence 
to  cut  timber  of  the  size  and  dimensions  prohibited  by  the  said 
proclamation.  (3.)  That  there  was  no  evidence  that  the  timber 
or  sapling  cut  was  so  cut  for  any  mining  operation  authorized  by 
the  said  lease  or  for  the  domestic  purpose  of  any  person  residing 
on  the  land  subject  to  such  lease.  (4.)  That  the  justices 
erroneously  construed  clauses  15,  16,  and  17  of  the  said  lease. 
(5.)  That  on  the  proper  construction  of  the  lease  there  was 
no  power  or  license  under  the  said  lease  in  or  to  the  said 
company  or  its  servants  to  cut  timber  of  the  size  and  dimen- 
sions appearing  in  the  evidence.  (6.)  That  the  evidence  dis- 
closed a  breach  by  the  company  or  its  servants  of  clause  17  of 
the  lease. 

It  appeared  from  the  evidence  that  the  informant  was  a 
Crown  lands  bailiff,  and  proceeded  against  the  defendant,  who 
was  a  servant  of  the  Surprise  Gold  Mining  Company,  for 
cutting  timber  of  the  size  mentioned  above.  A  proclamation 
was  produced  and  put  in  evidence  purporting  to  be  made  under 
the  provisions  of  the  Land  Act  1890,  declaring  that  "no  person 
although  he  be  duly  licensed  or  otherwise  authorized  shall  cut 
or  remove  timber  which  at  a  height  of  two  feet  from  the 
surface  is  of  a  less  diameter  than  eighteen  inches  on  or  from  the 
Crown  lands  in  the  undermentioned  parishes."  The  parishes 
were  duly  set  out,  and  included  the  parish  in  which  the  act 
complained  of  was  done.  Evidence  was  given  that  the 
defendant  had  cut  a  sapling  on  Crown  lands,  and  that  the 
sapling  was  only  seven  inches  at  two  feet  from  the  ground. 
The  defendant  told  the  informant  that  he  was  cutting  the 
sapling  under  instructions  from  the  manager  of  the  Surprise 
Gold  Mining  Company.  The  defendant  produced  and  put  in 
evidence  the  mining  lease  granted  to  the  company.  The  land 
on  which  the  sapling  was  cut  was  within  the  area  included  in 
tiie  mining  lease.  The  manager  of  the  company  stated  that  he 
directed  the  defendant  to  get  some  props  of  a  particular  size  for 
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the  mine ;  it  was  admitted  that  the  sapling  was  under  twelve 

BaocKLKBANK  inches  in  diameter.  The  lease  by  clause  15  provided  that  the 
Ryan.  lessee  "shall  not  nor  will  cut  any  timber  on  the  said  land 
A'Beckeu,J.  except  for  the  mining  operations  hereby  authorized  and  for  the 
domestic  purposes  of  those  residing  on  the  said  land."  By 
clause  17  it  was  provided  that  the  lessee  "  shall  not  nor  will  cut 
or  remove  or  permit  to  be  cut  or  removed  from  the  said  land 
any  live  trees  which  at  the  height  of  three  feet  from  the  surface 
of  the  ground  are  of  less  diameter  than  twelve  inches  and  shall 
not  nor  will  remove  or  permit  to  be  removed  bark  from  such 
trees."  The  defendant  justified  the  cutting  of  the  tree  under 
the  terms  of  the  lease,  and  also  contended  that  the  lands  com- 
prised in  the  lease  were  not  Crown  lands  within  the  meaning  of 
the  proclamation.  The  justices  dismissed  the  information,  say- 
ing : — "  We  have  heard  enough  of  this  case,  and  are  unanimous 
that  there  is  no  case.  We  are  of  opinion  that  clauses  15  and  16 
of  the  lease  give  the  company  power  to  cut  any  timber  for 
mining  or  domestic  purposes,  and  that  clause  17  does  not  restrict 
them,  except  where  the  timber  is  cut  for  the  purpose  of  sale." 
The  informant  then  obtained  this  order  nisi  to  review  such 
decision,  upon  the  grounds  hereinbefore  stated. 

Gussen  to  show  cause — Land  held  under  a  mining  lease  is 
not  Crown  land  within  the  meaning  of  the  section :  Essendon 
v.  Blackwood  (a).  In  that  case  the  Privy  Council  regarded  the 
Crown  as  having  a  reversion  only,  and  as  being  no  longer  the 
present  and  immediate  owner.  That  view  is  borne  out  by  sec. 
2  of  the  Land  Act  1890,  where  it  is  provided  that  "  nothing 
herein  contained  except  where  otherwise  expressly  provided 
shall  affect  alter  or  repeal  the  Mines  Act  1890."  Under  the 
Mines  Act  power  is  given  to  grant  a  lease  for  the  purposes  of 
mining.  "Purposes  of  mining"  must  include  cutting  timber. 
A  Crown  lands  bailiff  has  no  right  to  interfere  with  a  mining 
lease,  and  the  proclamation  has  no  effect  within  the  area  com- 
prised in  the  mining  lease.  Where  a  lease  is  granted  over 
Crown  land  it  ceases  to  be  Crown  land  :  Reg,  v  Dickenson  (6). 

(a)    [1877]  2  App.  Cas.,  p.  583.  (6)    [1888]  14  V.L.R.  732. 
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Paid  to  move  the  order  absolute  was  not  called  upon. 

a'Beckett,  J.     The   prosecution   in   this  case   was   for   the 
breach  of  a  certain  proclamation  prohibiting  the  cutting  down 
of  trees  of  certain    dimensions.     The   proclamation  was   made 
under  the  Lamd  Act  1890,  sec.  127,  and  it  declared  that  no 
person,  although  duly  licensed  or  otherwise  authorized,  should  cut 
dead  or  live  timber  of  a  particular  description  from  such  portions 
of  Crown  lands  named  in  the  proclamation.    That  prohibition 
extended  over  the  whole  parish.     The  question  is  whether  land 
included  in  a  mining  lease  is  exempted  from  the  operation  of 
such  a  proclamation — that  is,  whether  it  is  Crown  land  within 
the  meaning  of  this  power.     I  think  that,  considering  the  power 
under  which  a  mining  lease  is  granted — that  is,  the  statutory- 
power  and  the  limited  rights  which  such  power  gives — that  the 
land  included   in   a  mining   lease  is  Crown   land  within   the 
meaning  of  this  authority  given  to  issue  a  proclamation  under 
sec.  127,  and  it  is  within   the   area   designated   by   the   pro- 
clamation.    I  think  the  case  to  which  I  have  been  referred,  in 
which  doubts  were  expressed  by  the  Privy  Council  as  to   what 
should  be  considered  Crown  lands  under  another  Act,  is  no  au- 
thority as  to  the  construction  to  be  put  upon  that  section  which 
authorizes  the  issue  of  such  a  proclamation.     So  that  I  have  in 
the  first  instance  to  deal  with  a  valid  proclamation,  giving  valid 
directions  as  to  the  land  comprised  under  this  mining  lease.     I 
hold  that  the  proclamation  is  operative  so  far  as  the  area  goes 
over  the  area  comprised  in  the  mining  lease  given  by  the  Crown. 
I  think  that  the  provisions  of  the  Crown  lease  and  the  authority 
given  by  such  lease  would  override  any  restrictions  which  the 
proclamation  purported  to  create ;   and  if  I  thought  that  the 
lessor  or  the  servant  of  the  lessor  (as  in  this  case)  was  exercising 
the  authority  given  by  the  lease,  I  should  have  no  hesitation  in 
saying    that    the    magistrates    were    right.     The   magistrates 
thought  that  the  defendant  was  doing  only  that  which  the  lease 
authorized  him  to  do.     They  took  the  same  view  as  to  the  effect 
of  the  proclamation  as  I  do ;  they  do  not  say  that  this  land  is 
held  under  a  mining  lease,  and  therefore  there  is  no  offence ;  but 
they  say  that  the  lease  authorizes  him  to  do  what  he  was  doing 
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and   they   distinctly   relied,   in  giving   their   decision,    on   the 

terms  of  the  covenants  contained  in  the  lease.     I  think  they 

erroneously  construed  the  covenants  of  the  lease.     I  think  that 

clause  17  is  a  general  restriction  applicable  to  timber  which 

might  be  cut  under  clause  15.     Under  clause  15  the  lessee  may 

cut  timber  for  mining  operations  and  for  domestic  purposes ; 

then  clause  17  says  that  he  is  not  to  cut  or  remove  timber  of 

certain  dimensions.     I  think  this  latter  clause  is  a  limitation 

upon  the  general  authority  given  by  clause  15.     I  understood 

Mr.  Cussen  to  say  that  he  was  not  prepared  to  combat  that  as  a 

matter  of  construction ;  but  independent  of  any  concession  in 

argument,  it  is  my  view  that  clause  15  does  not  give  a  general 

right,  but  is  subject  to  the  limitation  of  clause  17.     That  being 

so,  the  decision  was  wrong,   and   I  make  the  order   absolute, 

with  costs. 

Order  ahaolvie. 


Solicitor  for  informant :  Ghiinness,  Crown  Solicitor. 
Solicitors  for  defendant:  MovXe,  Hamilton  &  Kiddle  (for 
E,  S,  Herring). 


w.  H.  M. 


1898 
May  5. 

A' Beckett,  J, 


HODGSON  V,  COLLIER. 
Crimes  Act  1890  (No.  1079),  a.  102— Possesidon  of  stolen  %oood,  posts,  etc. 

By  sec.  102,  if  any  post,  etc.,  be  found  in  the  possession  of  any  person  or  on 
the  premises  of  any  person  with  his  knowledge,  and  such  person  being  summoned 
before  a  justice  shall  not  satisfy  the  justice  that  he  came  lawfully  by  the  same, 
he  shall  on  conviction  by  the  justices  forfeit  and  pay  over  and  above  the  value 
of  the  article  so  found  auy  sum  not  exceeding  two  pounds. 

Held,  that  the  words  *'  came  lawfully  by  the  same  "  mean  ''  came  honestly  by 
the  same." 

The  defendant  employed  a  contractor  to  put  up  a  fence  for  him.  The  con- 
tractor in  erecting  the  fence  took  posts  belonging  to  the  prosecutor ;  and  subse- 
quently the  prosecutor  called  upon  the  defendant  and  demanded  the  return  of  the 
posts  or  the  price  thereof.  The  defendant  refused  to  return  or  to  pay  for  the 
posts.  The  prosecutor  then  proceeded  under  sec.  102  of  the  Crimes  Act  1890. 
The  defendant  in  his  evidence  stated  that  he  had  no  knowledge  where  the  posts 
came  from.  The  justices  convicted  the  defendant  and  ordered  him  to  pay  the 
price  of  the  posts. 

Held,  that  upon  these  facts  the  defendant  was  improperly  convicted. 


Order  to  Review. 

This  was  an  order  nisi  to  review  the  decision  of  justices  at 
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St  Amaud.  The  defendant  Collier  was  proceeded  against  under 
sec.  102  of  the  Crimea  Act,  on  the  ground  that  he  was  found  in 
possession  of  certain  posts  belonging  to  the  informant  Hodgson. 
It  appeared  that  Collier  employed  a  contractor  named  Smith  to 
put  up  some  fencing  on  his  land.  Smith  apparently  took  some 
posts  belonging  to  Hodgson,  and  used  these  posts  in  the  fencing 
of  Collier  s  land.  Subsequently  Hodgson  came  to  Collier  and 
told  him  that  some  of  the  posts  thus  erected  were  his,  and  de- 
manded their  return  or  payment  for  the  same.  Collier  refused  to 
return  them  or  to  pay  for  them.  Hodgson  forthwith  proceeded 
against  Collier  under  sec.  102  of  the  Crimea  Act.  The  evidence 
is  reviewed  at  length  in  the  judgment,  but  it  may  be  added 
that  Collier  in  giving  evidence  stated  that  he  knew  nothing 
about  the  posts  or  where  they  came  from.  The  justices  con- 
victed the  defendant,  and  ordered  him  to  pay  the  price  of  the 
posts.  The  defendant  obtained  an  order  to  review  this  decision, 
upon  the  ground  that  the  evidence  proved  that  he  had  come 
lawfully  by  the  posts,  and  could  not  therefore  be  convicted  under 
sec.  102. 


1S98 
HoDGsoy 

V. 

Collier. 
A'BtckeUy  J, 


Cusaen  to  show  cause — The  evidence  is  clear  that  the 
defendant  had  posts  in  his  possession  which  he  did  not  come  law- 
fully by.  "  Lawfully  "  does  not  mean  "  honestly."  As  soon  as 
the  demand  was  made  the  defendant  should  have  returned  or 
paid  for  the  posts ;  he  retains  possession  with  the  knowledge 
that  they  are  the  property  of  another,  and  as  he  had  no  legal 
title  to  them  he  comes  clearly  within  the  mischief  aimed  at  by 
the  section  (a).  This  section  was  taken  from  43  Eliz.,  c.  7,  and 
the  object  of  that  old  Act  would  seem  to  indicate  that  "  law- 
fully "  meant  "  a  good  title."  The  onus  is  clearly  cast  upon  the 
defendant  to  satisfy  the  justices  that  he  came  lawfully  by  the 
same :  the  question  is  not  whether  the  justices  ought  to  have 
been  satisfied,  but  rather  whether  they  were  satisfied. 

(a)  "  Sec  102.    If    ...     .    any  satisfy  the  justice  that  he  came  lawfully 

poet    ....     being  of  the  value  of  by  the  same  be  shaU  on  conviction  by 

one  ahilliiig  at  the  least  shaU  be  found  the  justice  forfeit  and  pay  over  and 

in  the  possession  of  any  person  with  his  above  the  value  of  the  article    .... 

knowledge  and  snch  person  being  taken  so  found  any  sum  not  exceeding  two 

or  sammoned  before  a  justice  shall  not  pounds. " 
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]^  Starke  to  move  the  order  absolute — The  word  "  lawfully  " 

Hodgson       means  "  honestly  ;"  the  heading  of  the  subdivision  of  the  Act  in 

Collier.        which  this  section  is  placed  is  "  larceny  of  things  attached  to  or 

A^JsZkeu  J     growing  on  land,"  and  the  object  of  the  Legislature  was  to  provide 

a    summary    method    for  punishing   dishonest   dealings.      The 

essential  ingredient  is  that  the  property  must  be  found  in  his 
possession  "  with  his  knowledge ; "  the  knowledge  refers  to  the 
dishonest  acquisition,  not  to  an  acquisition  without  knowledge 
of  any  dishonesty  and  subsequent  information  being  given  when 
the  property  is  already  in  his  possession  which  would  tend  to 
show  that  the  property  was  in  reality  the  property  of  another. 
"  Knowledge  "  means  '*  guilty  knowledge."  The  defendant  was 
not  called  upon  to  show  a  lawful  excuse  until  the  informant  had 
established  his  case,  which  he  failed  to  do.  The  evidence  is  clear 
that  the  defendant  in  the  ordinary  course  of  business  employed 
a  contractor  to  put  up  the  fencing.  It  is  not  alleged  that  he  did 
not  pay  a  full  and  proper  price  for  the  posts,  and  there  is  no 
suggestion  that  there  were  any  circumstances  which  could  have 
or  should  have  aroused  the  defendant's  suspicions  as  to  the 
contractor's  honesty.  There  is  no  suggestion  of  any  criminal 
intent,  and  the  justices  were  wrong  in  finding  the  defendant 
guilty  of  the  offence. 

a'Beckett,  J.  This  was  an  order  nisi  to  test  the  validity  of 
a  conviction  under  sec.  102  of  the  Crimes  Act,  and  it  is  neces- 
sary to  look  at  the  construction  of  that  section  to  see  what  is 
necessary  to  a  conviction. 

Taking  the  subject  matter  of  this  prosecution,  it  provides 
that  if  a  post  is  found  in  the  possession  of  a  person  with 
his  knowledge  and  he  is  brought  before  justices,  he  can  be 
convicted  and  may  have  to  pay  over  and  above  the  value 
of  the  article  any  sum  not  exceeding  21.,  unless  he  satisfies 
the  justices  that  he  came  lawfully  by  the  same.  The  evidence 
required  for  the  prosecution  is  of  a  very  simple  character, 
and  it  casts  upon  the  person  informed  against  the  onus  of 
showing  that  he  came  lawfullj'  by  the  same.  "  Coming  lawfully 
by  the  same  "  I  think  must  mean,  looking  at  the  character  of  the 
offence  and  the  framing  of  the  section,  that  he  came  honestly  by 
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the  same.     I  do  not  think  it  should  be  read  as  meaning  that  he  ^^^ 

came  by  the  property  in  such  a  way  as  to  acquire  a  good  title  to  Hodgson 
the  property.  If  a  horse  be  substituted  for  the  word  "  post "  in  Collier. 
the  section,  suppose  a  man  was  brought  up  for  having  a  horse     A'Beckeu  J. 

in  his  possession  and  he  proved  that  he  bought  it  honestly,  and    " 

that  there  was  no  doubt  in  the  minds  of  the  justices  before 
whom  the  case  came  that  he  had  honestly  bought  it,  he  would 
have  come  honestly  by  the  horse,  although  he  would  not  have 
a  good  title  to  it,  and  he  could  not,  in  my  opinion,  be  convicted 
under  this  section.  It  refers  virtually  to  the  defence  of  an  honest 
acquisition  of  property.  What  appears  to  have  taken  plcwje  in 
this  case  was  this :  A  man  named  Smith  had,  by  means  which 
were  not  lawful  as  against  the  owner,  come  into  possession  of  a 
number  of  posts ;  Smith  was  employed  by  Collier  to  fence  his 
land,  and  Smith  put  some  of  these  posts  in  on  Collier's  land.  The 
owner  of  the  posts  came  to  Collier  and  said,  "  Those  are  my  posts 
and  I  must  have  them,"  and  Collier  refused  to  give  them  up. 
It  does  not  appear  that  Collier  knew  or  did  not  know  when  the 
demand  was  made  upon  him  whether  they  belonged  to  the 
person  claiming  them  or  not,  and  he  appears  to  have  been  in- 
different in  the  matter,  and  thought  that  because  he  employed 
Smith  and  was  ignorant  of  any  property  in  Hodgson  (the  owner) 
that  Hodgson's  demand  was  an  unreasonable  one.  Then  Hodg- 
son, being  angry  at  this  refusal,  summoned  Collier  under  this  sec- 
tion. Under  this  section,  assuming  the  evidence  to  be  perfectly 
clear,  as  it  was,  Collier  could  not  be  convicted  if  he  satisfied  the 
justices  that  he  had  come  lawfully  by  the  posts.  I  should  say  if 
the  facts  were  as  I  have  stated,  and  there  was  no  other  fact 
beyond  these,  that  he  had  come  lawfully  by  the  posts  ;  that  is, 
he  employed  a  contractor  and  paid  him,  and  that  without  his 
knowledge  the  contractor  had  used  in  fencing  his  land  another 
person  8  posts.  Mr.  Cussen  has  argued  that  what  is  necessary  to 
the  defence  is  that  justices  should  be  satisfied  upon  that  point 
and  if  I  thought  that  there  was  any  doubt  in  the  minds  of  the 
justices  as  to  Collier  having  been  an  accomplice  of  Smith,  and 
being  aware  that  Smith  was  fencing  his  land  with  another 
person's  posts,  I  should  say  undoubtedly  that  the  conviction 
ought   to    stand.     But   on   the   facts   of  the    case,   on   all   the 
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]^  probabilities  of  the  case,  and  upon  the  way  in  which  the  case 

Hodgson  w&  opened,  I  feel  no  doubt  in  my  own  mind  that  the  justices 
Collier.  had  no  doubt  that  Collier's  statement  was  true,  and  that  they 
A'BeckeU,  J,  were  satisfied  as  to  that.  Why  I  say  so  is  this:  the  case  was 
presented  to  them  in  this  way,. and  the  case  for  the  prosecution 
as  stated  in  Hodgson's  affidavit  did  not  pretend  to  throw  any 
doubt  upon  Collier's  statement,  but  rested  the  case  entirely  upon 
the  fact  of  the  identity  of  the  posts  as  those  in  the  possession  of 
Collier,  and  which  formerly  belonged  to  Hodgson.  In  open- 
ing the  case  counsel  referred  to  the  fact  that  Smith  had 
been  convicted  in  another  prosecution  as  to  similar  posts,  and 
said  that  the  15  posts  now  claimed  were  taken  by  Smith 
from  the  same  heap  and  placed  in  Collier's  fence,  and  that 
the  informant  had  formally  demanded  the  posts  from  Collier ; 
no  question  is  directed  to  Collier  as  to  whether  he  had  any 
means  of  knowing  that  the  posts  which  Smith  was  using 
belonged  to  someone  else ;  there  is  nothing  to  suggest  that  he 
paid  Smith  less  for  them  than  the  ordinary  price.  There  is 
nothing  to  suggest  that  that  point  of  view  was  brought  before 
the  justices.  I  do  not  think  the  prosecution  intended  to  suggest 
that  Collier  was  an  accomplice  of  Smith's,  or  had  reason  to 
suspect  that  Smith  was  dishonestly  obtaining  the  posts  which  he 
had  contracted  to  put  up.  I  deal  with  these  facts  at  some  length 
so  that  it  may  be  distinctly  understood  that  where  there  is  a  real 
doubt  in  the  minds  of  the  justices  as  to  the  essence  of  the  offence 
it  is  not  for  the  Judge  to  form  a  different  opinion  and  to  say  that 
the  evidence  should  have  satisfied  the  justices.  I  do  not  think 
that  the  justices  ever  entertained  the  idea  that  Collier  was  an 
accomplice  of  Smith,  and  the  view  which  I  feel  did  satisfy  them 
is  not  an  absurd  one  at  all.  I  do  not  attribute  to  them  anything 
which  can  be  called  folly.  I  think  they  considered  thus :  this 
man's  posts  are  found  in  Collier's  land.  They  were  quite  sure 
about  that ;  they  were  quite  sure  that  before  the  summons  was 
taken  out  Hodgson  asked  Collier  to  give  them  back  or  to  pay 
.  for  them,  and  that  Collier  was  quite  indifferent  about  the  matter 
and  did  not  trouble  himself  to  go  into  the  facts  ;  and  under  those 
circumstances  it  would  not  be  much  to  make  Collier  pay  the 
penalty.     That  is  the  ground  upon  which  they  proceed,  and  I 


Digitized  by 


Google 


VOL.  XXIV.] 


LXI  &  LXII  VICT. 


think  the  order  nisi  should  be   made  absolute  on  the  second 
ground,  which  was  added  by  Hodges,  J. 

Order  absolute,  with  costs. 

Solicitor  for  informant :  /.  L,  Dixon  (agent  for  Dunkley), 
Solicitors    for    defendant :    Hickford  <fc    Legge  (agents   for 
GUfiMan). 

W.  H.  M. 
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THE  MELBOURNE  TRAMWAY  AND  OMNIBUS  COMPANY  LIMITED' 
Appellants,  and  THE  MAYOR,  ETC.,  OF  MELBOURNE  and  Othkbs, 
Rbspondsnts. 

Mandamus— Bates  and  rating — Tustices  Act  1890  {No.  1105),  s.  139— Local 
Oovemment  Act  1890  {No.  1112),  Part  X.,  Division  7  {ss.  276-287)— Local 
Government  Act  1891  {No.  1243);  m.  60,  61 — Appeals  against  ra,tes — Juris- 
diction of  County  Court — Statement  of  case  by  Judge  of  County  Court  for 
detemunation  by  Supreme  Court. 

Notwithstanding  the  concluding  words  of  sec.  60  of  the  Local  Government  Act 
1S91  (No.  1243)  a  Judge  of  the  County  Court  on  the  hearing  of  an  appeal  against 
the  rating  of  an  *'  undertaking  "  under  Division  7  (2)  of  the  Local  Oovemment  Act 
1890  (No.  1112),  as  amended  by  the  LoccU  Government  Act  1891  (No.  1243)  can 
be  compelled  by  mandamus  to  state  the  facts  specially  for  the  opinion  of  the 
Supreme  Court  by  virtue  of  the  provisions  of  the  139th  section  of  the  Justices 
Ad  1890. 

Russell  v.  Shire  of  Leigh  (5  V.L.R.  (L.)  199)  explained. 

This  was  a  rule  nisi  for  a  mandamus  calling  upon  the 
learned  Judge  of  the  County  Court  (His  Honor  Judge  Casey) 
to  state  the  facts  specially  for  the  determination  of  the  Supreme 
Court  under  sec.  139  of  the  Justices  Act  1890  in  an  appeal 
against  the  rating  of  the  undertaking  of  the  Melbourne  Tram- 
way and  Omnibus  Company  Limited. 

Under  sec.  60  of  the  Local  Oovemment  Act  1891  the 
appellants  had  appealed  against  the  valuation  made  upon  their 
undertaking  by  the  city  of  Melbourne.  They  had  also  made 
similar  appeals  against  their  rating  by  other  municipalities. 
These  appeals  were  consolidated,  and  on  the  hearing  were  allowed. 
Counsel  for  the  respondents  then  asked  the  learned  Judge  to 
state  a  case  for  the  opinion  of  the  Supreme  Court,  but  His 
Honor  declined  to  do  so,  as  he  held  he  had  no  jurisdiction. 
V.UR.,  Vol.  XXIV.  C 
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The  respondents  then  obtained  a  rule  nisi  for  a  Tnan- 
damns. 

The  arguments  are  dealt  with  seriatim  in  the  judgment. 

The  Attorney- Oeneral  {Iscbocs)  {Bryant  with  him)  to  show 
cause  referred  to  Waterliouse  v.  OUbert  (a);  Bryant  v.  Bead- 
ing (6) ;  Lyon  v.  Morris  (c) ;  Field  v.  Bimington  (d) ;  The 
Queen  v.  Hunt  (e) ;  Garter  v.  Mayor  of  Prahran  (f). 

Box  {Goldsmith  with  him)  for  the  respondents  other  than 
the  Mayor,  etc.,  of  Fitzroy,  to  move  the  rule  absolute,  cited  The 
Queen  v.  Bridge  {g) ;  The  Melbourne  and  Hobson's  Bay  BaiLvxiy 
Company  v.  The  City  of  Bichmond  and  the  Borough  of  Sand- 
ridge  {h) ;    Bussell  v.  The  Shire  of  Leigh  (i). 

Gussen  arid  Kilpatrick  for  the  Mayor,  etc.,  of  Fitzroy. 

Cur.  adv.  vulL 

Hood,  J.  Upon  the  hearing  of  the  above  appeal  the  learned 
Judge  of  the  County  Court  decided  in  favour  of  the  Tramway 
Company,  and  being  requested  to  state  a  ccuae  for  the  opinion  of 
this  Court,  he  refused  to  do  so,  on  the  ground  that  he  had 
no  jurisdiction.  Thereupon  this  rule  nisi  for  a  mandamus  was 
obtained  in  order  to  decide  if  this  view  of  the  learned  Judge  is 
correct. 

By  sec.  139  of  the  Justices  Act  1890  it  is  provided  that  in 
any  case  of  appeal  the  Court  of  General  Sessions  shall,  if  so 
required  by  any  party  to  such  appeal,  state  the  facts  for  the 
determination  of  the  Supreme  Court.  The  Local  Oovernment 
Act  1890  gives  to  any  person  aggrieved  by  any  rate  an  appeal 
to  the  Court  of  General  Sessions.  Sees.  60  and  61  of  Act  1243 
substitute,  in  such  appeals,  the  County  Court  for  the  Court  of 
General  Sessions.  The  question  therefore  is,  does  sec.  139  of 
the  Justices  Act  apply  to  appeals  under  the  Local  Government 
Actio  General  Sessions  formerly  and  now  to  the  County  Court? 


(a)  [1885]  16  Q.B.D.  569. 
(h)  [1886]  17  Q.B.D.  128. 
(c)    [1887]  19Q.RD.  139;  Fry,L.J., 

at  p.  148. 
{d)    [1888]  5  Times  Rep.  642. 


{€)  [1856]  6  E.  &  B.  408. 

(/)  [1889]  15  V.L.R.  228. 

{g)  [1890]  24  Q.B.D.  609. 

{h)  [1878]  4  V.L.R  (L.)81. 

(f)  [1879]  6V.L.R.  (L.)199. 
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It  was  said,  first,  that  appeals  against  rates  are  really  not 
appeals,  as  there  has  been  no  previous  judicial  decision  to  appeal 
from.  But  the  Legislature  has  chosen  to  call  them  appeals,  and 
has  done  so  with  full  knowledge  that  there  were  in  existence 
other  statutes  dealing  with  the  procedure  in  appeals.  These 
appeals  thus  come  within  the  wording  of  sec.  139  of  the 
Justices  Act.  Then  do  they  come  within  the  intention?  On 
this  I  have  felt  some  diflSiculty,  but  I  have  come  to  the  conclusion 
that  they  do.  For  many  years  they  have  been  so  treated.  I 
was  referred  to  several  cases^  and  have  found  others,  extending 
down  to  1892,  wherein  cases  have  been  stated  in  rating  appeals 
without  any  objection  having  been  taken.  This  shows  a  con- 
sensus of  opinion  in  one  direction.  Then  the  history  of  the 
legislation  tends  the  same  way.  In  considering  this,  I  do  not 
deem  it  necessary  to  go  ba-ck  further  than  the  year  1865.  At 
that  time,  by  sec.  135  of  the  Jvstices  of  tlie  Peace  Statute  1865 
(No.  267),  the  Court  of  General  Sessions  on  appeals  might,  if  it 
thought  fit,  state  a  case.  The  law  as  to  municipal  corporations 
was  then  regulated  by  Acts  27  Vict.  (No.  176)  and  27  Vict. 
(No.  184),  passed  in  September  1863.  Both  of  these  Acts 
gave  a  dissatisfied  ratepayer  an  appeal  to  the  Court  of 
General  Sessions,  whose  decision  was  to  be  final  and 
conclusive  on  all  parties.  As  the  Justices  Act  is  later  than 
the  others,  the  power  to  state  a  case  in  appeals  would,  I 
think,  extend  to  cases  within  the  previous  Acts :  see  R.  v. 
B}Hdge  (k).  So  that  in  1865  there  were  appeals  to  the  Court  of 
General  Sessions  against  rates,  and  on  these  appeals  a  case  could 
be  stated  for  the  determination  of  the  Supreme  Court.  Then 
in  1874  was  passed  a  new  Local  Ooverwrnent  Act,  38  Vict.,  No. 
506.  So  far  as  appeals  are  concerned,  this  Act  is  precisely  what 
the  former  Acts  were,  and  there  is  no  hint  at  any  intention  to 
repeal  the  existing  law.  We  next  have  in  1876  a  change  in 
the  law  as  to  General  Sessions  by  the  passing  of  Act  40  Vict. 
(No.  565).  This  Act  clearly  treats  appeals  against  rates  as 
being  of  a  like  kind  to  other  appeals.  It  commences  in  sec.  23 
to  provide  for  uniformity  in  appeals  to  General  Sessions.  By 
sec  26  is  fixed  the  time  for  giving  notice  of  appeal  in  every 
{Jc)  24  Q.B.D.  609. 
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case,  except  on  appeals  against  rates,  this  being  provided  for 
by  the  Local  Oovernment  Act.  Sec.  27  defines  the  Court  at 
which  appeals  shall  be  heard,  and  again  specially  names 
appeals  against  rates.  Next  follow  several  general  provi- 
sions, and  we  find  the  Statute  in  sec.  36  again  giving  the  Court 
of  General  Sessions  the  power  of  stating  a  case  "  in  any  case 
of  appeal."  It  seems  clear,  therefore,  that  at  that  time  this 
section,  which  deals  with  "  any  case  of  appeal,"  and  which  is 
contained  in  a  procedure  Act  referring  to  rate  appeals,  and 
passed  after  the  Local  Government  Act,  must  have  applied  to 
such  appeals.  The  next  legislation  was  in  1887.  In  that  year 
the  Justices  Act  was  amended  by  51  Vict.  (No.  953),  which  is  now 
in  force  as  the  Justices  Act  1890  (No.  1105).  So  far  as  the 
present  subject  is  concerned,  no  change  in  the  existing  law  is 
expressly  made.  The  Act  is  divided  into  parts,  and  Part  VI.  is 
headed  "The  Control  of  Superior  Courts,"  and  is  in  two 
divisions.  The  first  division  is  called  "  Appeal."  Under  this 
division  we  have  sections  regulating  appeals  from  Petty  Sessions 
to  General  Se&sions,  though  in  sub-sec.  1  of  sec.  128  there  is  a 
reference  (apparently  an  oversight)  to  appeals  against  rates, 
again  treating  them  as  being  in  the  same  category  as  other 
appeals.  The  second  division  of  this  part  is  headed  "  Case 
Stated  for  Supreme  Court  and  Order  to  Review,"  and  under  this 
we  find  sec.  139,  which  is  a  re-enactment  of  sec.  36  of  No.  565, 
except  that  it  is  made  compulsory  on  the  Court  of  General 
Sessions  to  state  a  case  instead  of  being  merely  permissive. 
There  is  not  here,  in  my  opinion,  any  indication  of  an  intention 
to  alter  the  existing  law,  or  to  remove  rating  appeals  from  this 
compulsory  power  of  stating  a  case. 

The  next  move  in  the  law  was  the  consolidation  of  the  Acts 
in  1890,  which  makes  no  difference,  and  then  in  1891  came  Act 
No.  1243.  This  Act  provides  in  sees.  60  and  61  for  a  transfer  to 
the  County  Court  of  the  jurisdiction  previously  existing  in  the 
Court  of  General  Sessions  with  regard  to  rate  appeals,  and  the 
decision  of  the  County  Court  is  made  final  and  conclusive  on 
all  points.  Apart  from  this  last  provision,  I  can  find  no 
suggestion  that  the  County  Court  should  not  have  the  same 
power  of  stating  a  case  as  had  been  possessed  by   the  Court  of 
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General  Sessions,  and  so  far  I  think  that  appeals  under  these 
sections  are  included  within  sec.  139  of  the  Justices  Act     It 
was,  however,  urged  that  the  first  portion  of  this  sec.  139  shows 
that  the  whole  section  cannot  extend  to  rating  appeals.     The 
contention   was  that  the   first  part   takes  away   certimuri  in 
relation  to  appeals  only  from  previous  judicial  decisions,  and 
that  the  latter  part  relates  to  like  appeals,  and  therefore  could 
not  cover  appeals  against  rates.     The  original  of  this  section  is 
to  be  found  in  sees.  107  and  108  of  5  and  6  William  IV.,  c.  60, 
the  Highway  Act  1835.     This  Act,  after  giving  power  to  make 
a  rate,  provided   an  appeal,  and  made  the  decision  on  appeal 
binding  and  conclusive  on  all  parties  to  all  intents  and  purposes 
whatsoever.     Then  followed   sees.   107  and  108,  the  former  of 
which  took  away  certiorari,  and  the  latter  enabled  the  Court  to 
state  a  case.     These  sections  are  substantially  combined  in  sec. 
13.9  of  the  Justices  ilci,  with  the  exception  that  the  English 
sections   expressly  include  rates,  and  certiorari  is  only  taken 
away  in  reference  to  anything  done  in  execution  of  that  Act. 
So  that  under  this  Highway  Act  a  case  could  be  stated  in  rating 
matters,  and  that,  too,  although  the  decision  of  the  sessions  was 
conclusive.     We   have,   therefore,   our    Legislature   adopting   a 
section  which  applied  to  rate  appeals,  and  enacting  it  in  a  pro- 
cedure  statute    (No.   565)    which  distinctly   refers  to  appeals 
against  rates.     In  my  opinion,  by  so  doing  the  Legislature  in- 
tended  that   the   section  .should   still   apply   to   such   appeals, 
although   the   direct  reference   to   rates   was   left    out.      This 
omission  may  have  arisen  from  the  idea  that  the  reference  to 
rates  was  superfluous,  as  certiorari  would  not  lie  in  such  a  case, 
or  from  the  view  that  in  a  procedure  statute  general  words  alone 
were  needed.     But,  whatever   the   reason   for  the   omission,  I 
cannot  think  that  the  rating  appeals  are  thereby  excluded  from 
the  operation   of    the   section.     This    view    is    supported    by 
reference  to  the  history  of  sec.   146  of  the  Justices  Act,  which 
enables  the  parties  to  an  appeal  to  state  a  case  to  the  Supreme 
Court  by    consent.     This    enactment     first    appeared    in    our 
legislation  as  sec.  34  of  Act  No.  565.     That  Act  expressly  refers 
in  sees.  26  and   27  to  appeals    from    rates,    and    when    sec. 
34  speaks  of  *'  any   appeal "    I    think    rate   appeals    were   in- 
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eluded.  This  sec.  34  was  copied  from  the  12  and  13  Vict.,  c. 
45,  an  Act  to  amend  the  procedure  in  courts  of  general 
and  quarter  sessions.  Sec.  11  of  that  Act  gives  the  parties 
to  an  appeal  the  power  of  stating  a  case  in  an  appeal 
against  any  judgment,  order,  rate,  or  other  matter,  with  certain 
exceptions.  Our  Parliament  adopted  that  section  but  omitted 
the  specific  enumeration  and  also  the  exceptions,  but  instead 
thereof  used  general  words  and  placed  the  section  in  an  Act 
dealing  with  procedure  in  appeals  which  at  that  time  must  have 
comprehended  appeals  under  the  then  existing  municipal  law. 
These  various  considerations  support  the  conclusion  that  ratino; 
appeals  are  within  sec  139  of  the  Justices  Act  apart  from  the 
question  as  to  finality  of  the  decision  of  the  Court  of  General 
Sessions. 

Turning  now  to  this  point.  Throughout  the  legislation  as  to 
rate  appeals  appears  a  desire  that  the  decision  of  the  appellate 
court  should  be  final,  and  it  has  been  suggested  that  the  object 
was  to  prevent  expense.  Still,  while  the  expression  of  the  inten- 
tion as  to  finality  appears,  there  also  appears  an  intention  to  allow 
a  reconsideration  of  the  decision  by  a  case  stated.  The  diflSculty 
is  to  reconcile  these  apparently  opposing  views.  It  was  pointed 
out  by  the  Attorney-General  in  the  course  of  a  powerful  argument 
that  it  is  settled  law  that  the  decision  of  justices  in  petty  sessions 
on  appeals  to  them  in  rating  matters  is  final  on  the  questions  over 
which  jurisdiction  is  given  to  them^:  Garter  v.  Prahran  (i). 
Then  it  was  said  that  in  like  manner  the  decision  of  courts  of 
general  sessions  should  be  final  on  questions  left  to  them,  and 
as  these  include  both  law  and  facts  their  decision  is  conclusive 
on  all  points.  This  seems  strong,  but  I  cannot  think  it  to  be 
correct.  The  decision  of  the  petty  sessions  is  only  final  on 
facts  and  not  on  law,  and  it  is  clear  from  several  decisions  that 
even  if  in  finding  facts  the  justices  go  wrong  in  law  their 
decision  will  be  set  aside.  It  is  extremely  diflScult  to  give  a 
proper  meaning  to  the  words  relating  to  finality,  for  in  the  one 
view  argued  before  me  the  words  are  superfluous  and  in  the 
other  they  are  unusual,  unreasonable,  and  often  unjust.  The 
latter  contention,  too,  impliedly  limits  the  operation  of  another 

(I)    16V.L.R.22S. 
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Act  in  cases  where  it  would  be  expected  that  the  Legislature,  if 
such  had  been  meant,  would  have  used  clear  and  unmistakable 
language.  The  history  of  the  legislation  is  also  against  this 
view.  If  we  go  back  beyond  the  date  to  which  I  have  already 
referred,  and  look  at  Acts  16  Vict.  (No.  3),  18  Vict.  (No.  15),  and  19 
Vict.  (No.  16),  and  the  following  Acts  up  to  1865,  we  find  the 
creation  of  courts  of  general  sessions  by  one  series  of  Acts  and 
appeals  given  to  that  court  against  rates  by  another  series,  and 
from  the  first  it  is  stated  that  the  decision  on  such  appeal  is  to 
be  final  Then  subsequently  a  power,  at  first  permissive  but 
ultimately  compulsory,  is  given  to  courts  of  general  sessions  to 
state  cases  for  the  determination  of  the  Supreme  Court,  and  not 
one  word  is  said  about  such  a  power  not  extending  to  rate  cases. 
There  being  no  express  restriction  to  this  effect,  it  appears  to  me 
to  be  going  too  far  to  imply  one.  It  seems  more  reasonable  to 
hold  that  Parliament  intended  to  make  the  decision  of  the  Court 
of  General  Sessions,  like  that  of  the  justices,  final  on  the  facts, 
but  to  leave  questions  of  law  open  to  review  by  the  Supreme 
CJourt.  Otherwise  there  would  never  be  any  uniformity  of 
decision  in  rating  matters.  Each  court  of  general  sessions 
would  be  a  law  unto  itself,  and  the  rights  of  the  parties  would 
vary  with  the  varying  views  of  the  respective  courts,  and,  con- 
sidering the  important  interests  involved  in  the  undertakings 
referred  to  in  sees.  281-287  of  the  Local  Oovemment  Act^  I 
cannot  think  that  the  decision  of  the  Court  of  General  Sessions 
is  final  on  points  of  law.  I  have  felt  that  it  is  not  easy  to  say 
that  all  questions  of  law  and  fact  are  to  be  referred  to  a  court 
whose  decisions  shall  be  final,  and,  at  the  same  time,  give 
another  court  power  to  interfere.  Yet  this  is  cleaxly  done  in  the 
Highway  Act  1835,  and  the  only  distinction  suggested  between 
that  and  our  legislation  was  that  our  provisions  are  in  different 
statutes.  But  our  Jvstices  Act  deals  with  appeals  and  the 
procedure  therein,  and  with  the  control  of  the  Supreme 
Court  in  regard  to  them,  and  provides  that  the  Supreme 
Court  may  determine  the  case,  any  Act  to  the  contrary  not- 
withstanding. I  think,  therefore,  that  this  argument  is  not 
correct 

It  was  then  urged  that  as  under  Act  Nq,  565  and  previous 
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statutes  the  power  to  state  a  case  was  permissive  merely  it 
might  then  well  be  that  the  decision  of  the  sessions  was  not 
final  if  the  court  itself  wished  the  matter  to  go  further,  but 
that  when  Act  No.  953  made  the  statement  of  a  case  com- 
pulsory it  was  intended  thereby  to  exclude  rating  appeals 
owing  to  the  enactment  as  to  their  finality.  This  would,  I  think, 
be  an  extreme  case  of  repeal  by  implication.  The  argument 
assumes  that  prior  to  the  passing  of  Act  No.  953  a  case  might 
be  stated  in  rate  appeals  if  the  Court  of  General  Sessions 
thought  fit,  but  that  when  the  Legislature  provided  that  in  all 
appeals  a  case  must  be  stated  if  required,  then  by  implication 
rate  appeals  are  excluded.  So  that  an  alteration  evidently  in- 
tended to  confer  a  right  upon  appellants  has  incidentally 
injured  one  large  and  important  class.  I  do  not  agree  with  this 
contention. 

The  next  view  was  that,  whatever  may  have  been  the  law 
prior  to  Act  No.  1243,  the  right  to  have  a  case  stated  in  rate 
appeals  had  been  taken  away  by  sec.  60  of  that  Act,  which 
transfers  the  rate  appeals  to  the  County  Court,  and  provides 
that  the  decision  of  such  court  shall  be  final  and  conclusive  on 
all  points.  But  I  think  that  in  passing  sees.  60  and  61  of  Act 
No.  1243  the  Legislature  had  no  thought  of  altering  the  law  in 
this  respect.  The  sole  object  sought  to  be  attained  was  the 
substitution  of  the  County  Court  for  the  Court  of  General 
Sessions.  So  I  think  that  this  view  also  fails.  The  only  other 
contention  that  haa  to  be  dealt  with  is  that  the  Local  Oovem- 
ment  Act  supplies  a  code  of  procedure  of  its  own  for  rating 
appeals,  and  that,  consequently,  any  other  act  is  necessarily 
excluded.  I  agree  that  so  far  as  the  special  Act  does  deal  with 
the  matter  the  general  Act  cannot  apply.  But  in  matters  not 
so  provided  for  the  Act  relating  to  general  procedure  would 
clearly  be  applicable. 

During  the  argument  many  cases  were  cited,  but  I  only  pro- 
pose to  refer  to  Rv^sell  v.  Shire  of  Leigh  (m).  There  the  Court 
dealt  with  a  case  stated  on  rating  matters,  though  it  was  objected 
that  the  determination  of  the  sessions  was  final.  The  decision 
itself  is  in  favour  of  the  view  that  I  have  taken,  but  the  reason 
(w)     5  V.I,.R.  (L.)  199. 
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given  has  been  quoted  as  opposed  to  iL  The  only  answer  given 
by  the  Court  to  the  objection  as  to  jurisdiction  was  that  the  fact 
of  the  question  having  been  referred  gave  the  Supreme  Court 
power  to  hear  the  case.  This  could  not  mean  that  although  the 
Court  of  General  Sessions  had  no  power  to  state  a  case  yet 
where  it  had  improperly  done  so  jurisdiction  would  arise.  Such 
an  illegal  reference  would  not  give  anybody  jurisdiction  over 
anything.  The  real  meaning  is  that,  as  the  law  then  stood,  the 
Court  of  General  Sessions  could  not  have  been  compelled  to  state 
a  case,  but  that  having  chosen  to  do  so,  the  Supreme  Court  at 
once  obtained  jurisdiction.  In  this  light  this  case  is  of  authority 
in  the  present  matter. 

I  conclude,  therefore,  that  the  County  Court  has  jurisdiction 
to  state  a  case  in  rating  appeals,  and  this  rule  nisi  will  be 
absolute,  with  costs. 

Solicitors  for  the  appellants :  Malleson,  England  A  SteivaH. 

Solicitors  for  the  respondents  other  than  the  Mayor,  etc.,  of 

Fitzroy :  Herald  A  Roberts. 

Solicitors  for  the  Mayor,  etc.,  of  Fitzroy:    Crisp,  Lewis  & 

Hedderwick. 

A.  F.  M. 


The 
Mrlboubne 
Tramway 

AND 

Omnibus 
Company 
Limited 

V. 

Mayor,  etc., 

OF 

Melbourne. 
Hood,  J. 


NALLY  i;.  WALSH. 

Pmetiee— Appeal  from  County   Court— Taxation  of  co»t8— Security  for   coats— 
"  Trials—County  Court  Act  1890  {No.  1078),  as.  133,  147. 

An  order  of  a  County  Court  Judge  reviewing  the  Eegiatrar's  taxation  of  a  bill 
of  ooits  may  be  subject  to  an  appeal  to  the  Full  Court. 

Upon  such  an  appeal  it  is  not  a  necessary  condition  under  sec.  133  of  the 
County  Court  Act  that  the  appellant  pay  into  Court  or  give  security  for  the 
imoont  of  the  bill  of  costs. 

Costs  relating  to  interrogatories  and  notices  to  produce  and  to  admit,  and  costs 
relating  to  the  preparation  and  engrossment  of  counsel's  brief  are  costs  in  the 
action  as  distinguished  from  costs  of  the  trial. 

Appeal  from  an  order  of  a  County  Court  Judge. 

The  plaintiff  brought  aji  action  in  the  County  Court  to 
recover  from  the  defendant  damages  in  respect  of  injuries 
alleged  to  be  caused  by  the  defendant's  negligence.  Upon  the 
hearing  of  the  action  the  jury  gave  a  verdict  in  favour  of  the 
defendant,  and  judgment  was  entered  accordingly,  with  costs. 
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^'^'  On  an  application  by  the  plaintifi*  to  have  the  judgment  and 

1898  verdict  set  aside  and  for  a  new  trial,  the  learned  Judge  of  the 

NAUiY  County  Court  ordered  a  new  trial  to  be  had  upon  certain  terms. 
Walsh.  Those  terms  were  that  the  plaintiff  should  within  ten  days  from 
the  date  of  the  Registrar  s  allocatur  given  in  the  taxation  of  the 
defendant's  costs,  pay  into  Court  the  defendant's  taxed  costs  of 
the  previous  trial,  and  should  pay  to  the  defendant's  solicitor 
the  costs  of  the  application.  On  the  taxation  of  the  defendant's 
bill  of  costs  delivered  in  pursuance  of  that  order  the  solicitor  for 
the  plaintiff  objected  to  certain  items  on  the  ground  that  the  bill 
included  the  whole  of  the  costs  of  the  action,  whereas  by  the 
order  the  costs  ordered  to  be  paid  into  Court  were  the  costs  o€ 
the  previous  trial.  The  Registrar  having  overruled  this  objec- 
tion, the  plaintiff  sought  to  review  this  taxation  by  having  the 
items  objected  to  struck  out.  The  learned  Judge  of  the  County 
Court  on  review  disallowed  some  of  the  items  objected  to,  and 
ordered  that  the  bill  of  costs  should  be  reduced  by  the  amount  of 
them,  but  as  to  the  other  items  objected  to  confirmed  the  taxation, 
and  ordered  the  costs  of  the  review  to  be  paid  by  the  defendant. 
From  this  order  the  plaintiff  appealed. 

Dr.  M'lTiemey  appeared  for  the  appellant. 

F,  G,  Duffy  appeared  for  the  respondent — There  are  two 
preliminary  objections  : — (1.)  The  appellant  has  not,  aa  required 
by  sec.  133  of  the  County  Court  Act  1890,  paid  into  Court  or 
given  security  for  the  amount  of  the  taxed  costs.  (2.)  This 
Court  will  not  entertain  an  appeal  from  the  order  of  a  County- 
Court  Judge  upon  a  question  of  taxation.  The  right  of  appeal 
is  given  by  sec.  147  of  the  County  Court  Act,  and  sec.  133 
merely  supplies  the  machinery  by  means  of  which  the  appeal  is 
carried  out.  Sec.  147  does  not  give  the  right  of  appeal  in  the 
present  case.  This  Court  will  not  interfere  with  the  practice  of 
the  County  Court.  The  matter  now  appealed  from  is  purely  one 
of  practice. 

Counsel  referred  to  Argyle  v.  Whitton  (a) ;  Carr  v. 
Stringer  (6) ;  Wrixon  v.  Deehan  (c) ;  Mays  v.  Waimough  (d). 

(a)  [1897]  21  V.L.R.  700.  (c)  [1866]  2  W.W.  k  A»B  (L.)  16. 

{h)    [1858]  E.B.  &  E.  123.  (d)  [1880]  6  V.L.R.  (L.)  169. 
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Dr,  M'Inemey — Under  the  order  now  appealed  from  nothing  ^'^' 

is  to  be  paid  by  the  appellant  to  the  respondent.     Sec.  133  gives  l^^8 

the  right  of  appeal,  and  is  general  in  its  terms.      Sec.  147  uses  Nally 

the  word  "final,"  because  certiorari  only  applied  to  final  orders  :  Walsh. 
Cliftov  V.  Furley  (e) ;  Barnard  v.  Mann  (/). 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden, 
C.J.,  and  HoLROYD  and  Hodges,  JJ.]  This  is  an  appeal  from  a 
decision  of  the  learned  Judge  of  the  County  Court,  by  which  he 
determined  that  certain  items  of  costs  relating  to  an  action  in 
which  he  had  previously  made  an  order  granting  a  new  trial 
should  be  paid  into  Court.  The  order  now  appealed  from  is  one 
in  which  the  learned  Judge  affirmed  the  decision  of  a  taxing 
officer  as  to  certain  items  in  the  bill  of  costs,  and  disaffirmed  it 
as  to  other  items.  Objection  has  been  in  this  case  taken,  in  the 
first  instance  that  the  appeal  section,  sec.  133  of  the  County 
Court  Act  1890,  has  not  been  complied  with,  inasmuch  as  the 
amount  assessed  as  the  proper  allowance  of  costs  under  the 
taxation  against  the  appellant,  and  represented  by  these  items, 
has  not  been  paid  into  Court  to  abide  the  appeal  as  required,  it 
is  argued,  under  sec.  133,  where  money  has  been  ordered  to  be 
paid.  It  is  said  that  this  is  a  condition  precedent,  non- 
compliance with  which  causes  the  appeal  to  fail.  But  we  do  not 
think  this  contention  is  correct.  The  order  now  appealed  from 
is  not  an  order  requiring  the  payment  of  money,  and  therefore 
does  not  come  within  the  provision  of  sec.  133.  The  previous 
order  of  the  learned  Judge  below  granting  a  new  trial  directed 
in  the  first  instance  that  the  plaintiff  should  pay  into  Court  the 
amount  of  the  defendant's  taxed  costs  of  the  previous  trial.  But 
that  order  was  the  only  order  which  could  be  enforced  at  all  as 
effective.  Under  that  order  it  was  provided  that  the  costs  to  be 
paid  into  Court  should  be  the  taxed  costs,  and  it  was  directed  that 
the  payment  of  these  costs  should  be  a  condition  precedent  to  a  new 
trial  being  granted  to  the  plaintiff.  Excepting  under  that  order 
there  was  no  direction  to  pay  the  costs  under  any  circumstances. 
The  subsequent  order  was  merely  an  attempt  by  the  plaintiff  to 
obtain  an  abatement  of  the  costs  he  had  been  ordered  to  pay 

(e)    [1882]  31  L. J.  Ex.  170.  (y)    [1876]  2  V. I* R.  (L.)  140. 
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into  Court  by  the  previous  order  by  means  of  an  application  to 
review  the  allowance  of  certain  items  by  the  taxing  oflScer.  On 
that  occasion  the  Judge  merely  decided  as  to  the  propriety  or 
otherwise  of  the  particular  items  of  costs  in  the  taxation.  He 
did  nothing  more.  He  added  nothing  to  the  order  for  payment 
into  Court.  Therefore,  it  is  clear  that  there  was  no  money  to  be 
paid  into  Court  to  abide  the  event  of  the  appeal,  as  is  required 
by  sec.  133. 

A  further  objection  was  raised,  viz.,  that  an  order  by  a  Judge  of 
the  County  Court  upon  a  review  of  taxation  is  not  the  subject  of 
an  appeal  to  this  Court.  It  is  somewhat  remarkable  that  such  a 
matter  as  this  should  be  without  direct  authority,  the  Act  having 
been  so  long  in  operation.  Before  I  refer  to  the  sections  which 
create  the  diflBculty  here,  I  think  it  would  be  well  to  point  out 
that  in  the  consolidation  of  the  County  Court  Act  certain  words 
of  sec.  120  of  the  Act  of  1865  were  entirely  misread,  and  that 
the  Act  of  1890,  as  now  expressed  on  its  face,  would  have 
entirely  altered  the  intention  of  the  Legislature  as  originally- 
expressed.  In  sec.  120  of  the  County  Court  Statute  1865,  the 
words  were : — "  Any  party  to  any  action  suit  matter  or  proceeding 
in  any  County  Court  other  than  suits  matters  or  proceedings 
under  Part  IV.  of  this  Act  for  which  an  appeal  is  hereinbefore 
provided  who  shall  be  dissatisfied  with  any  judgment  decree  or 
order  of  a  Judge  thereof  not  being  an  order  of  commitment 
made  by  such  Court  or  Judge  may  appeal  from  the  same  to  the 
Supreme  Court,"  &c.  That  is  to  say,  any  party  to  any  action, 
suit,  matter,  or  proceeding  under  Part  IV.  of  this  Act  at  that 
time  had  an  appeal  from  the  County  Court  under  the  section. 
As  to  all  other  matters  another  form  of  appeal  was  provided. 
Those  words  "  for  which  an  appeal  is  hereinbefore  provided  **  do 
not  refer  to  the  general  operation  of  the  Act.  In  the  consolida- 
tion the  words  "  other  than  suits  matters  or  proceedings  under 
Part  IV.  of  this  Act  "  are  omitted,  but  the  words  "  for  which  an 
appeal  is  hereinbefore  provided"  are  left.  The  result  was,  firstly, 
to  make  the  enactment  unmeaning,  because  no  appeal  was  herein- 
before provided^  and  also  there  was  (as  the  matter  was  then  left) 
no  provision  as  to  appeals  on  matters  of  general  jurisdiction  in 
the  County  Court.     The  Act  No.  1348,  however,  has  repealed 
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the  words  "  for  which  an  appeal  is  hereinbefore  provided,"  which 
set  the  error  right.  It  is  not  material  to  the  questions  to-day, 
but  we  merely  notice  the  process  of  alteration  in  passing.  The 
present  difficulty  arises  in  this  way.  The  section  if  read  properly 
runs  thus  :  — "  Any  party  to  any  action  suit  matter  or  proceeding 

in  any  County  Court  who,  etc may  appeal."     The 

words  are  as  general  as  possible  and  cover  every  kind  of  order  made 
by  the  County  Court  or  by  a  Judge  thereof.  Therefore  these  words 
give  a  right  of  appeal  with  the  utmost  generality.  It  is  argued 
by  Mr.  Dufiy  that  sec.  133  is  really  not  the  appeal  section  of  the 
Act  at  all,  but  is  merely  a  section  which  prescribes  procedure  in 
cases  where  appeals  are  allowed  by  the  Act,  and  that  sec.  147  is 
the  appeal  section.  He  contends  that  if  this  is  so  the  present 
matter  is  not  appealable,  because  it  does  not  come  within  the 
language  of  sec.  147.  The  words  of  that  section  are : — "  Every 
final  decision  by  which  the  merits  may  be  concluded,"  and  at 
first  sight  this  seems  a  very  strong  argument,  but  if  we  examine 
closely  the  sections  together,  the  difficulty  disappears,  because  sec. 
133  is  extremely  wide  and  at  the  same  time  very  specific  as  to 
what  matters  are  appealable  under  it.  Sec.  147  according  to 
the  subdivisional  heading  relates  to  certiorari  and  to  that  only. 
Therefore-  its  first  function  is  to  do  away  with  certiorari.  Its 
next  function  is  to  give  a  substitute  for  certioraH,  not  an 
equivalent  substitute,  but,  as  contrasted  with  cet^tiorari  at 
common  law,  one  much  more  limited.  The  section  provides 
also  that  as  to  judgments,  etc.,  in  any  action,  certiorari  is 
taken  away,  but  an  appeal  is  given.  Then  come  some  very 
important  words  which  seem  to  denote  accurately  the  intention 
of  the  Legislature.  These  words  are  : — "  Every  final  decision  by 
which  the  merits  of  the  case  may  be  concluded  of  a  Judge  of  a 
County  Court  given  or  made  in  any  such  action  cause  suit 
matter  or  thing  before  any  such  Court  or  Judge  shall  be  subject 
to  review  by  way  of  appeal  as  hereinbefore  provided."  The 
words  **  appeal  as  hereinbefore  provided  "  clearly  show  that  the 
appeal  is  not  an  appeal  given  by  sec.  147,  but  one  given  by  sec. 
133.  This  section  itself  gives  no  appeal  independently,  but 
"  an  appeal  as  hereinbefore  provided,"  and  makes  us  therefore 
turn  back  to  sec.  133.     The  subdivisional  heading  of  the  latter 
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section  is  "  Appeals."  It  may  be  looked  at,  as  the  language  of 
the  section  is  doubtful.  It  seems,  therefore,  that  one  section 
relates  to  appeal,  the  other  to  certiorari. 

We  therefore  think  this  is  an  order  of  a  Judge  of  the 
County  Court  within  sec.  133,  and  it  is  a  matter  in  respect  of 
which  an  appeal  lies.     We  will  hear  the  appeal. 

Dr.  Mclnemey  for  the  appellant. 


F.  G.  Duffy  for  the  respondent. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court.  We 
think  this  appeal  should  be  allowed.  All  the  items  in  the  bill 
of  costs  challenged  by  the  plaintiff  appear  when  examined 
to  be  properly  challenged.  The  order  of  the  Judge  below  upon 
the  new  trial  motion  was  that  the  defendant's  costs  of  the  trial 
should,  when  taxed,  be  paid  into  Court.  There  appears  in  the 
bill  of  costs  a  series  of  items  relating,  many  of  them,  to  inter- 
rogatories administered  by  both  the  plaintiff  and  the  defendant 
in  the  action.  These  items  will  stand  to  the  end  of  the  action. 
It  is  suggested  that  other  interrogatories  might  be  permitted, 
but  that  is  doubtful.  But  even  if  it  was  so  these  wiUr  stand  to 
the  end  of  the  case.  And  it  may  be  that,  in  so  far  as  they  were 
not  used  in  the  former  trial,  the  new  trial  may  be  presented  in 
such  a  manuisr  as  to  make  them  valuable  and  admissible 
evidence.  The  costs  of  exhibiting  such  interrogatories  seem  to 
us  clearly  to  be  costs  in  the  action  as  distinguished  from  costs  of 
the  trial.  Then,  again,  there  are  in  the  bill  of  costs  certain 
items  relating  to  notices  to  produce  and  to  admit.  It  has  not 
been  seriously  contended  by  the  defendant  that  the  costs  of 
these  notices  to  admit  are  not  costs  in  the  action.  They  refer  to 
all  intents  and  purposes  to  admissions  required  in  the  litigation, 
and  do  not  relate  to  any  particular  trial.  The  question  is  not  so 
clear,  however,  with  regard  to  the  costs  of  notices  to  produce. 
Notices  to  produce  do  not  stand  exactly  upon  the  same  footing 
as  notices  to  admit ;  but  the  case  of  Lo7'd  v.  WarcUe  (g),  relied 
upon  by  Dr.  Mclnerney,  appears  to  settle  the  point  by  deciding 
(g)    [1837]  6Dowl.  P.C.  174. 
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that  the  costs  of  such  notices  are  costs  in  the  action.  The  costs  of 
both  classes  of  notices  are  in  pari  materid.  In  the  case  referred 
to  Tindal,  C.J.,  in  delivering  judgment  said : — "  The  costs  of 
notices  which  were  given  in  the  cause,  of  attending  judges,  and 
making  admissions,  are  the  same  on  the  second  trial  as  on  the 
first."  The  words  used  are  general,  and  would  appear  to 
indicate  all  notices,  and  no  separate  order  was  made  with  regard 
to  notices  to  produce,  thereby  indicating  that  both  the  kinds  of 
notice  now  in  question  were  referred  to.  So  that  according  to 
that  decision  the  costs  of  notices  to  produce  are  costs  in  the 
action  and  not  costs  of  the  trial.  It  has  been  argued  that  there 
were  two  trials,  not  the  trial ;  but  in  Lord  v.  Wardle  the  argu- 
ment throughout  was  that  there  was  one  trial  practically,  though 
there  was  a  subsequent  retrial.  It  is  t^  tried.  And  if  one 
remembers  this  principle  also,  that  would  appear  to  be  right, 
because  where  there  has  been  a  mistrial  by  reason  of  some  mis- 
carriage— e,g,,  in  swearing  in  the  jury — that  is  always  spoken  of, 
not  as  a  trial,  but  as  an  abortive  trial,  and  the  new  trial  is  called 
the  tried.  There  appears  to  be  no  reason  why,  in  a  case  where 
there  is  a  new  trial,  because  the  verdict  in  the  first  was  against 
the  weight  of  evidence,  there  should  be  any  distinction.  There- 
fore, no  matter  how  many  trials  are  had,  in  fact,  in  order  to  get 
at  the  lawful  determination  of  the  action — the  whole  is  in  fact 
one  trial.  Whatever,  therefore,  is  required  to  be  done  for  the 
trial  will  stand  to  the  end.  There  is  also  another  item  in  the 
bill  of  costs — namely,  51.  for  drawing  and  engrossing  brief 
to  counsel.  At  first  I  thought  that  this  clause  was  one  upon 
which  the  Registrar  of  the  Court  below  had  a  right  to  exercise 
his  discretion  because  obviously  the  brief  upon  the  new  trial 
might  differ  widely  from  that  used  upon  the  first  trial ;  but  the 
case  above  referred  to,  of  Lord  v.  Wardle,  is  an  authority  that 
the  rule  is  otherwise.  In  the  judgment  it  is  said  that — "  One 
question  is  as  to  the  allowance  of  costs  for  preparing  the  briefs. 
There  may  be  cases  in  which  some  alteration  is  necessary  in  briefs, 
but  these  should  form  exceptions  to  the  general  rule,  by  its  being 
made  out  to  the  satisfaction  of  the  Prothonotary  that  the  amend- 
ments are  necessary."  Upon  this  authority,  therefore,  it  is 
clear  that  the  rule  is  that  the  costs  of  drawing  a  brief  for  counsel 
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shall  be  costs  in  the  action,  although  in  special  cases  where 
special  evidence  is  presented  to  the  taxing  officer  they  may  be 
shown  to  be  otherwise.  In  the  latter  case  they  may  be  treated 
as  costs  of  the  trial.  Therefore  if  the  special  proof  required  be 
not  given  the  cost  of  preparing  counsels  brief  is  to  be  treated 
as  costs  in  the  action.  Therefore  in  our  opinion  all  the  items 
challenged  are  rightly  challenged.  Consequently  we  think  this 
appeal  should  be  allowed  with  costs.  There  is  no  necessity  for 
sending  the  matter  in  dispute  down  again.  We  have  before  us 
the  materials  necessary  for  deciding  it.  The  amount  which 
should  be  struck  off  from  the  bill  of  costs  by  reason  of  the 
appeal  having  been  allowed  is  ISl.  Ss.  6d.  That  amount  will  be 
taken  off. 

Appeal  allowed. 

Solicitors  for  the  plaintiff:  Mclnerney  <k  Mclnemey. 
Solicitors  for  the  defendant :  Oaunson  &  Cumbrae-Stewart. 

E.  H.  C. 
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In  the  Matter  of  LEONARD  ARTHUR  HORSFALL  (Student  at  Law). 

Practice — Supreme  Court — Admission  of  barrister  and  solicitor— Student  at  laia — 
"  BuUs  of  Supreme  Court  I5th  October  1887,"  rr.  7,  8  ;  1892,  r.  22. 

A  student  at  law  without  permission  of  the  Board  of  Examiners  previously 
obtained  left  Victoria.  On  an  application  by  the  student  for  leave  to  apply  for 
such  permission  : 

Beldf  that  rule  22  of  the  Rules  of  1892  did  not  apply,  and  that  therefore  the 
application  could  not  be  entertained. 

Motion. 

On  30th  November  1891  Leonard  Arthur  Horsfall  was 
admitted  as  a  student  at  law  by  the  Board  of  Examiners,  In 
March  1895  he  completed  his  course  for  and  was  admitted  to  the 
degree  of  Bachelor  of  Laws.  In  Februaiy  1896  he  left  Victoria 
for  Perth,  Western  Australia,  where  he  has  since  been  residing. 
Since  his  arrival  he  had  been  employed  in  the  Lands  Titles 
Office  of  Western  Australia  and  in  other  law  offices  in  Perth  and 
Coolgardie,  and  has  not  been  engaged  in  any  other  occupation. 
In  June  1897  he  was  informed  by  a  fellow  student  that  it  was 
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necessary  under  the  rules  to  obtain  special  leave  before  ceasing  ^•^' 

to  reside  in  Victoria,  whereupon  he  applied  immediately  to  the  ^898 

Board  of  Examiners  for  leave.     The  Board  intimated  that  it  had  in  the  Mattbr 

no  power  to  grcmt  the  desired  leave  until  the  time  for  making      horsfall. 

Que  application  had  been  extended  by  the  Court.    Application 

was  now  made  by  Horsfall  upon  motion  for  permission  to  apply 

to  the  Board  for  leave.     It  was  stated  by  the  applicant  that  he 

had  no  intention  of  infringing  the  rule,  and  that  until  informed 

that  leave  was  necessary  he  was  unaware  of  the  rule.    He  further 

stated  that  he  was  under  the  impression  when  he  left  Victoria 

that  he  had  by  serving  as  a  student  at  law  for  more  than  one 

year  suflSciently  complied  with  the  rule,  and  that  in  the  course 

of  a  year  he  intended  to  return  to  Victoria  for  the  purpose  of 

applying  for  admission  as  a  barrister  and  solicitor. 

Waaley  to  move — The  order  sought  is  similar  to  that  grajited 
m  the  case  of  In  re  J.  M.  Swith  (a).  The  applicant  merely 
wishes  the  leave  of  the  Board  to  reside  in  Western  Australia, 
and  asks  now  that  the  time  for  making  the  application  for  leave 
be  extended. 

[HoLROYD,  J.  He  should  have  applied  before  he  left.  If 
the  Board  gives  him  the  leave  should  we  say  that  the  leave  is  to 
be  antedated  ? 

Madden,  C.J.  Why  is  it  necessary  for  us  to  give  leave  to 
apply  to  the  Board  ?] 

The  leave  to  be  granted  by  the  Board  must  be  obtained 
before  the  applicant  leaves  Victoria:  Rules  16th  October 
1887,  r.  7  (6).  R  22  of  the  Rules  of  1892  says  "  another  time  may 
be  substituted." 

[HoLROYD,  J.  You  wish  the  Court  to  say  instead  of  the 
application  being  made  before  the  applicant  leaves  that  the  time 
for  making  it  should  be  such  and  such  a  time  after  he  has  left 
Victoria*  That  is  to  say,  we  are  asked  to  strike  out  the  words 
"leave  first  obtained."  You  wish  us  to  make  an  order  in  spite 
of  the  rule.] 

(a)  2l8t  February  1896  (uDre-  ahall  ....  (2)  Or  cease  daring 
ported).  any  part  of  hia  studentship  to  reside  in 

(i)    1887  :    "  R.  7.     Studentship,—    Victoria    without    special    leave   first 
No  person  admitted  as  a  student  at  law    obtained  from  the  Board    .     .     .     ." 
V.LR.,  Vol.  XXIV.  D 
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^•^'  R.  22  (c)  was  intended  to  apply  to  cases  of  this  sort. 

1898  [Madden,  C.J.     This  rule  has  been  heretofore  directed  to 

In  the  Matter  cases  in  which  the  Court  has  had  jurisdiction.     Under  r.  7  you 
HoRSFALL.      ^®  ^'^^  ^^^>  *^^  ^®  should  have  to  set  aside  that  rule. 

Hodges,  J.  Leave  to  make  an  application  to  the  Board  is 
not  required  from  the  Court,  Even  if  the  Court  granted  leave 
it  would  not  help  the  applicant.] 

In  re  Smith  was  on  exactly  similar  facts. 

[Madden,  C.J.  Leave  to  apply  to  the  Board  would  be 
useless  unless  it  carried  with  it  an  injunction  enabling  the  Board 
to  grant  the  application  to  it  nunc  pro  tunc.  In  granting  leave 
to  apply,  the  Court  would  be  creating  a  false  position  for  the 
Board  and  for  themselves.  We  have  no  power  to  order  the  rule 
to  be  waived. 

HoLROYD,  J.  If  I  was  a  member  of  the  Court  when  In  re 
Smith  was  decided,  I  was  most  certainly  wrong.  I  do  not  think 
r.  22  covers  this  case.] 

If  leave  to  apply  is  granted  by  the  Court  the  Board  will 
consider  the  application. 

[Hodges,  J.  Your  application  is  to  condone  and  to  extend  a 
continuation  of  the  offence  of  absence  from  Victoria. 

HoLROYD,  J.  To  grant  it  would  be  equivalent  to  saying 
that  the  proper  time  for  making  an  application  for  leave  to 
leave  Victoria  should  be  three  months  after  the  applicant  has 
left.] 

I  ask  now  for  a  form  of  order  giving  leave  to  apply  to  the 
Board  for  leave. 

[HoLROYD,  J.  Suppose  the  Court  substitutes  three  months. 
Now  you  are  making  your  application,  the  leave  given  could  not 
relate  back.  We  do  not  repeal  the  rule,  and  we  do  not  say  it  is 
not  to  be  regarded.     We  cannot  do  so.] 

(c)    1892  :  "  R.  22.     Id  case  of  non-  substitute  for  any  time  appointed  for 

compliance  within  the  specified    time  doing  any  act  or  taking  any  proceeding 

with  any  rule  now  or  hereafter  to  be  in  any  other  time  upon  such  terms  as  the 

force  for  the  admission  of  barristers  and  Court    may    think    fit  and    any    such, 

solicitors  the  Court  shall  have   power  enlargement  abridgement   or  substitu- 

upon  application  made  to  it  for  that  tion  may  be  ordered  although  the  appli- 

purpose  to  enlarge  or  abridge  the  time  cation  for  the  same  is  not  made  until 

appointed  by  any  rule  for  doing  any  after    the  expiration  of  the  time   ap- 

act  or  taking  any  ppceeding  and  may  pointed.*' 
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I  ask  leave  to  withdraw  the  application.  ^* 

1898 

Madden,  C.J.     We  think,  as  at  present  advised,  we  can  do  — 

In  thb  ^^attsr 
nothing  for  you.     You  are  at  liberty  to  withdraw  the  motion  of 

and  to  renew  it  on  another  day  of  term. 

On  a  subsequent  day  the  application  was  renewed. 

Cusaen  and  Wadey  to  move — The  applicant  had  been  a 
student  at  law  for  more  than  a  year  before  he  left  Victoria,  and 
was  of  opinion,  though  erroneously,  that  one  year  was  enough. 
K  15  of  October  1887  is  drawn  in  very  general  fashion  in  order 
to  get  over  the  very  serious  results  of  such  a  case  as  this* 
R  22  of  the  Rules  26th  November  1892  is  a  copy  of  a  rule 
passed  on  14th  December  1892,  which  substitutes  the  word 
"solicitors"  for  ''attorneys."  Except  for  that  alteration  it  is 
practically  the  same  rule. 

[Hodges,  J.  That  rule  involves  the  idea  that  a  certain  time 
is  prescribed  for  the  doing  of  a  certain  act.  No  time  is  sub- 
stituted here.] 

The  rule  could  be  construed  more  generally  than  that. 

[Madden,  C.J.  He  should  have  had  permission.  He 
"ceased  to  reside"  without  permission.  What  is  now  asked  for 
is  leave  to  make  an  application  which  could  be  made  just  as 
well  without  the  leave  of  the  Court.] 

This  course  was  followed  in  the  case  of  In  re  J,  M.  Smith  (d). 
The  Board  of  Examiners  has  always  treated  the  granting  of 
leave  by  the  Court  as  making  a  hearing  of  the  application 
obligatory.     At  present  it  declines  to  hear  it. 

[Hodges,  J.  You  desire  a  mandatory  order  that  leave 
should  be  granted  to  the  applicant.] 

Counsel  referred  to  In  re  Edward  John  Syder,  13th  February 
1891  (cj),  and  In  re  James  Kotupna  Murphy,  8th  November 
1895(d). 

Madden,  C.J.  Perhaps  the  best  method  of  dealing  with  this 
application  will  be  to  confer  with  the  other  members  of  the 
Court  upon  it. 

Cur.  adv.  vuLt 

(ct)     Unreported. 
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^  Madden,  C  J.,  delivered  the  judgment  of  the  Court  [Madden, 

1898  C. J.,  HoLROYD  and  a'Beckett,  JJ.]     In  this  case  an  application 

In  the  Matter  was  made  to  us  that  a  special  order  should  be  made  granting  the 

HoMFALL.      leave  of  the  Court  to  the  applicant  to  apply  to  the  Board  of 

Examiners  for  leave  to  reside  out  of  the  Colony.     The  applicant 

relied  upon  r.  22  of  the  "  Rules  of  the  Supreme  Court  1892." 

We  are  of  opinion  that  the  rule  does  not  apply  here,  and  that 

the  application  if  made  to  the  Board  could  not  have  any  effect. 

Upon  this  matter  time  has  been  taken  for  consultation  with 
other  Judges  as  to  what  had  been  done  in  the  previous  case 
which  has  been  cited  before,  and  as  to  what  might  be  thought 
regarding  the  rule.  All  the  Judges  are  of  opinion  that  the  rule 
does  not  apply  to  cases  such  as  that  of  the  present  applicant,  and 
that  it  would  not  be  a  proper  thing  to  make  the  order  asked  for. 
They  are,  however,  pressed  with  the  fact  that  although  the 
applicant  appears  to  have  recklessly  left  this  colony  without 
considering  for  a  moment  the  effect  his  going  away  would  have 
upon  his  future  career,  the  result  being  that  he  now  stands 
disentitled  to  any  benefit  from  his  previous  study  and  examina- 
tions, of  his  own  motion  he  chose  to  disregard  the  rule  which 
requires  him  to  obtain  the  leave  of  the  Board  before  going  away. 
The  Court  feels  that  there  is  no  power  to  break  through 
the  rule.  Still  th^  Court  feels  also  pressed  with  the  responsi- 
bility of  depriving  a  man  who  has  done  all  the  substantial  work 
required,  of  the  result  of  that  work,  and  with  the  fact  that  his 
absence  from  Victoria  could  not  have  interfered  with  his  studies 
at  the  stage  at  which  he  left  the  colony.  He  has,  however, 
broken  the  rule. 

It  is  proposed  that  another  rule  be  passed  within  whose 
operation  the  present  applicant  may  come.  Of  the  two  evils  this 
appears  to  us  to  be  the  lesser.  Our  judgment,  which  might  other- 
wise result  in  disaster  to  the  present  applicant,  will  thus  do 
him  no  injury. 

Motion  refused. 
R.  H.  c. 
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SPEN8LEY  AND  Others  v.  THE  COLLECTOR  OF  IMPOSTS.  F.C. 

8Ump^— Stamp  duty—SeUlemerU,  dud  of—IndeiUure  or  diaentailing  assurance—            1399 
SUMmj»  Acts  1890  {No.  1140),  sec.  71 ;  1892  {No.  1274),  ss.  24,  25,  28,  SckedvU    March  25,  28. 
DivUion  VIII.  

In  determining  whether  an  iuBtrament  is  taxable  aa  a  settlement  under  Act 
No.  1274,  Schedule  Division  VIII.,  the  subject  matter  of  the  instrument  will  not 
be  considered,  but  only  the  instrument  itself.  The  value  of  the  property  settled  is 
merely  looked  at  in  order  to  fix  the  amount  payable  in  respect  of  the  tax. 

By  a  deed  of  settlement  certain  properties,  the  subject  of  a  prior  deed  of 
settlement,  were  disentailed,  and  new  interests  created  in  lieu  of  the  entail  and 
aa  consideration  therefor,  but  as  to  the  bulk  of  the  property  the  earlier  settlement 
prevailed. 

Held,  that  as  the  intention  of  the  Legislature  was  to  impose  a  tax  upon  such 
iostnmient,  the  tax  was  payable  upon  the  whole  subject  matter  of  the  instrument, 
without  regard  to  the  property  unaffected  thereby. 

Special  Case  stated  by  the  Collector  of  Imposts  under  sec. 
71  of  the  StaTTvps  Act  1890. 

The  case  was  as  follows  : — 

"1.  On  28th  May  1897  Messrs.  Blake  and  Riggall,  as 
solicitors  for  all  parties  to  an  indenture  of  resettlement  and 
confirmation,  dated  11th  November  1896,  made  between  Howard 
Spensley  of  the  first  part,  Martha  Tasmania  Spensley  of  the 
second  part,  Howard  Spensley  of  the  third  part,  Samuel  Thomas 
Staughton  of  the  fourth  part,  and  Samuel  Thomas  Staughton  and 
Frederick  WiDiam  Armytage  of  the  fifth  part,  produced  the  said 
indenture,  a  copy  of  which  forms  part  of  this  case  and  is  marked 
"A,"  to  the  Collector  of  Imposts,  and  required  his  opinion — 

(a)  Whether  it  was  chargeable  with  any  duty. 

(6)  With  what  amount  of  duty  it  was  chargeable. 

"2.  On  31st  May  1897  the  Collector,  being  of  opinion  that 
the  instrument  was  a  settlement,  wrote  to  Messrs.  Blake  and 
Riggall  requiring  a  statement  of  the  property  comprised  in  the 
mdenture,  and  of  its  value,  verified  by  statutory  declaration  of 
the  trustees,  or  of  one  of  them,  in  terms  of  sec.  30  of  Act  1274. 

"3.  In  compliance  with  the  requisition  in  paragraph  2, 
Messrs.  Blake  and  Riggall  produced  to  the  Collector  a  statutory 
declaration  made  on  13th  July  1897  by  John  Vernon  Taylor, 
declaring  that  he  was  the  duly  authorized  agent  for  and  on 
behalf  of  the  trustees  named  in  the  said  indenture,  wherein  was 
contamed  a  statement  of  the  property  and  of  its  value. 
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"  4.  The  Collector,  not  being  satisfied  with  the  estimated  value 
of  the  property  as  declared  by  the  said  John  Vernon  Taylor, 
nominated  Alexander  M*Calla  to  make  a  valuation  of  the  same, 
and  on  8th  October  1897  his  valuation,  showing  it  to  be  worth 
£63,000,  was  produced  to  and  accepted  as  the  value  for  duty  by 
the  Collector. 

"  5.  On  8th  October  1897  the  collector  assessed  the  duty  pay- 
able at  1,272Z.,  and  on  the  9th  October  1897  notified  Messrs. 
Blake  and  Riggall  that  the  duty  payable  on  the  said  indenture 
amounted  to  1,2721. 

"  6.  On  20th  October  1897  Messrs.  Blake  and  Riggall  paid  to 
the  Collector  the  duty,  l,272f.,  as  assessed,  and  on  the  22nd  October 
in  writing  requested  him  to  state  and  sign  a  case  setting  forth  the 
question  upon  which  his  opinion  was  required  and  the  assess- 
ment made  by  him. 

"  7.  In  compliance  with  the  requisition  in  this  behalf,  and 
pursuant  to  sec.  71  of  the  Stamps  Act  1 890,  I,  James  Davidson, 
Collector  of  Imposts  under  the  Stamps  Act,  do  hereby  state  and 
sign  this  case  setting  forth  the  question  upon  which  the  opinion 
of  the  Collector  of  Imposts  was  required  and  the  assessment  made 
by  him  as  follows  : — 

"  1.  The  questions  required  to  be  answered  by  me  were — 
(a)  Whether  the  instrument  was  chargeable  with  any  duty. 
(6)  With  what  amount  of  duty  it  was  chargeable. 

"2.  My  assessment  was  that  the  instrument  is  a  deed  of  settle- 
ment or  gift  within  the  meaning  of  the  Schedule  Division  VIII. 
to  the  Stam/ps  Act  1892  (No.  1274)  of  the  property  mentioned 
therein  and  that  the  instrument  was  CK^cordingly  liable  to  the 
duty  as  assessed — viz.,  l,272i." 

The  indenture  referred  to  (so  far  as  is  material  to  this  report) 
after  setting  forth  the  parties  thereto  ran  thus  : — 

Whereas  Simon  Stanghton  ....  duly  ....  executed  his  last 
will,  dated  the  first  day  of  April  one  thousand  eight  hundred  and  sixty-three, 
and  thereby  devised  to  the  said  Samuel  Thomas  Staughton  Frederick  William 
Armjrtage  and  George  Christian  Darby  shire  (hereinafter  referred  to  as  "  his  said 
trustees  ")  their  executors  and  administrators  all  his  residuary  real  estate  (which 
comprised  the  hereditaments  specified  in  the  schedule  hereto)  for  the  term  of  five 
hundred  years  upon  certain  trusts  which  have  come  to  an  end  with  a  proviso  for 
cesser  of  the  said  term  under  which  the  said  term  has  determined  and  subject 
thereto  the  said  testator  devised  the   said   hereditaments  specified  in  the  said 


Digitized  by 


Google 


VOL  XXIV.l 


LXI  &  LXn  VICT. 


55 


schedule  hereto  onto  his  said  trustees  their  executors  administrators  and  assigns 
dnring  the  life  of  his  (the  testator's)    daughter  Martha   Tasmania  Spensley 
(then  Martha  Tasmania  Staughton  spinster)  upon  trust  after  any  and  every 
marriage  which  his  said  daughter   should  contract  after  his  decease  to  create 
and  declare  by  some  instrument  in  writing  under  the  hands  of  his  said  trustees  a 
trost  of  the  rents  and  profits  of  the  said  hereditaments  in  her  favour  during  her 
then  coverture  for  her  separate  and  inalienable  use  and  the  said  testator  thereby 
empowered  bis  said  daughter    ....    whether  sole  or  covert  by  any  deed 
or  deeds  with  or  without  power  of  revocation  and  new  appointment  or  by  her 
]aBt  will  to  limit  the  said  hereditaments  or  any  part  thereof  to  any    .... 
husband    .     .     .     .    for  his  life  in  remainder  expectant  upon  the  decease  of  the 
said  Martha  Tasmania  Spensley  and  subject  to  the  trusts  hereinbefore  recited  the 
laid  testator  devised  the  same  hereditaments  to  every  son  of  the  said  Martha 
Tasmania  Spensley  and  his  issue  male  in  succession  so  that  every  elder  son  and 
his  iasue  male  might  be  preferred  to  every  younger  son  and  his  issue  male  and  so 
that  every  such  son  might  take  an  estate  for  life  with  remainder  to  his  first  and 
every  subsequent  son  successively  according  to  seniority  in  tail  male  with  divers 
remainders  over    ....    and  the  testator    ....    devised  and  bequeathed 
the  residue  of  his  real  and  personal  estate    ....     to  his  son  the  said  Samuel 
Thomas  Staughton    ....     for  his  absolute  benefit  and  the  said  testator  ap- 
pointed the  said  Samuel  Thomas  Staughton  Frederick  William  Armytage  and 
George  Christian  Darbyshire  trustees  and  executors  of  his  said  will  and  whereas 
the  said  testator  died  on  the  eighteenth  day  of  May  one  thousand  eight  hundred 
and  sixty- three  without  having  altered  or  revoked  his  said  will    ....     and 
the  same  will    ....     (was)  duly  proved  in  the  Supreme  Court  of  the  colony 
of  Victoria    ....     by  the  said  Samuel  Thomas  Staughton  Frederick  William 
Armytage  and  George  Christian  Darbyshire.      And  whereas  the  said  Martha 
Tasnuuia    Staughton   spinster   intermarried  with  the  said  Howard    Spensley 
the  elder    ....     and  there  have  been  issue  of  the  said  marriage    .... 
tiie  said  Howard  Spensley  the  younger   ....    and  whereas  under   .... 
the  said  trusts    ....    contained  in  the  said  will    ....    two  deeds  poll 
....     were  executed  inmiediately  before  the  solemnization  of  the  marriage 
....    by  one  of  which  the  trustees  declared  that  from  and  immediately 
after  the  solemnization  of  the  said  marriage  they  would  hold  the  rents  and  profits 
of  the  said  hereditaments  in  favour  of  the  said  Martha  Tasmania  Spensley  during 
her    .    .     .     .     coverture  for  her  separate  and  inalienable  use  and  by  the  second 
of  which  said  deeds  poll  the  said  Martha  Tasmania  Spensley    limited   and 
appomted  the  said  hereditaments  to  the  said  Howard  Spensley  the  elder  for  his 
life  in  remainder  expectant  upon  her  decease.     And  whereas    ....     the 
said  Martha  Tasmania  Spensley  is  now  tenant  for  life    ....     and  subject 
to  the  life  estate  of  the  said  Howard  Spensley  the    elder     ....     the 
laid  Howard  Spensley  the  younger  as  the  eldest  son    ....     is  the  tenant 
for  life  thereof  in  remainder.    And  whereas  by  the  109th  section  of  the   Victorian 
Seal  Property  Act  of  1890  it  is  provided  that  where  under  any  will    .... 
executed  before  the  passing  of  the  Act  numbered  872  (1885)  an  estate  for  life  in 
soy  land  is  given  to  any  person  followed  by  an  estate  for  life  in  remainder  to  any 
child  of  such  person  and  ultimately  or  immediately  by  an  estate  tail  in  remainder 
to  any  grandchild  of  such  person  such  person  and  the  child  of  such  person  may 
together  bar  the  entail  and  dispose  of  the  estate  as  fully  and  efiectually  as  if  the 
estate  given  to  the  child  had  been  for  an  estate  tail.     And  whereas  by  an  inden- 
ture dated  the  tenth  day  of  November  one  thousand  eight  hundred  and  ninety- 
lix    .    .     .    .     the  entail  of  the  said  hereditaments    ....    (was)  absolutely 
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barred  and  eztingaished  to  such  uses  neyerthelen  as  the  said  Martha  Tasmania 
Spensley  Howard  Spenaley  the  elder  and  Howard  Spensley  the  younger  or  the 
said  Howard  Spensley  the  younger  and  the  survivor  of  them  the  said  Martha 
Tasmania  Spensley  and  Howard  Spensley  the  elder  might  by  deed  jointly  appoint 
Such  appointment  nevertheless  to  be  so  framed  as  not  to  disturb  the  life  estate  of 
the  said  Martha  Tasmania  Spensley  thereinafter  limited  and  in  default  of  and 
until  such  appointment  and  so  far  as  any  such  shoold  not  extend  to  the  use  that 
the  said  Martha  Tasmania  Spensley  might  take  the  rents  and  profits  of  the  said 
hereditaments  during  her  life  for  her  separate  and  inalienable  use  with  diven 
remainders  over.  And  whereas  the  said  Martha  Tasmania  Spensley  Howard 
Spensley  the  elder  and  Howard  Spensley  the  younger  are  desirous  of  exercising 
the  joint  power  of  appointment  ....  vested  in  them  by  the  last  .... 
indenture  in  manner  hereinafter  appearing.  And  whereas  doubts  have  arisen  as 
to  the  validity  of  certain  ....  limitations  of  the  said  will  ....  in 
relation  to  the  said  estate  in  tail  male  and  ....  whether  ....  the 
{parties)  could  efifectually  ....  bar  the  estate  of  the  residuary  devisee 
under  the  said  wilL  And  whereas  in  order  to  set  all  such  doubts  at  rest  the  said 
Samuel  Thomas  Staughton  as  residuary  devisee  ....  has  agreed  to  join 
in  these  presents  in  manner  hereinafter  appearing.  Now  this  indenture  witnesseth 
.     .     .     .    as  follows    .    .     .     .     : —  .  - 

1.  In  exercise  of  the  power  in  this  behalf  conferred  on  them  by  the  .... 
indenture  or  disentailing  assurance  of  the  tenth  day  of  November  one  thousand 
eight  hundred  and  ninety-six  ....  the  said  {parties)  do  hereby  jointly 
appoint  that  from  and  immediately  after  the  determination  of  the  aforesaid  life 
estate  of  the  said  Martha  Tasmania  Spensley  therein  all  ....  the 
hereditaments  ....  shall  go  ...  .  and  by  way  of  further  assurance 
and  for  the  purpose  of  setting  at  rest  all  doubts  ....  and  for  the  purpose 
of  conveying  or  releasing  any  reversionary  or  other  estate  (if  any)  vested  in  him 
or  which  might  devolve  on  him  as  residuary  devisee  ....  the  said  Samuel 
Thomas  Staughton  doth  hereby  grant  ....  the  same  hereditaments  unto 
and  to  the  use  of  the  trustees  ....  upon  the  trusts  ....  hereinafter 
declared     ....    concerning  the  same,  &c. 

WeigaU  for  the  Collector  of  Imposts — The  indenture  is 
clearly  a  deed  of  settlement  within  the  meaning  of  the  Schedule 
Division  VIII.  The  sub-headings  of  the  division  merely  indicate 
what  are  deeds  of  settlement  or  of  gift,  and  do  not  exclude  these 
documents.  The  document  itself  must  be  looked  at.  The  fact 
that  a  previous  settlement  of  the  bulk  of  the  property  is 
practically  unaffected  is  not  material. 

[HoLROYD,  J.  Is  the  exercise  of  a  power  of  appointment  a 
settlement  ?] 

An  exercise  of  a  general  power  of  appointment  is  a  settle- 
ment under  sec  28  of  the  Stamps  Act  1892,  but  an  exercise 
of  a  special  power  is  not.  Here  there  is  no  exercise  of  a 
power  of  appointment. 

(Counsel  was  stopped.) 
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Johnston  for  the  partiesto  the  indenture — ^The  main  question 
is  whether  the  Legislature  intended  to  tax  a  deed  of  resettlement 
on  the  basis  of  the  total  value  of  the  property  comprised  in  the 
settlement.  The  true  intention  is  to  tax  the  beneficial  interest 
newly  created  by  the  deed,  and  it  is  the  duty  of  the  oflBcer  to 
find  out  the  value  of  that  beneficial  interest.  By  evidence  he 
could  arrive  at  the  present  value  of  Mrs.  Spensley's  life  interest, 
and  of  Howard  Spensley  the  younger's  life  interest,  subject  to 
the  encumbrances,  and  having  arrived  at  that  value,  that  is  the 
basis  of  taxation.  It  is  not  contended  that  the  indenture  is  not 
a  settlement,  but  that  the  tax  has  been  calculated  on  a  wrong 
basis.  Where  an  instrument  is  the  mere  device  of  a  conveyancer, 
the  Court  should  look  at  that  fact :  Wiseman  v.  Collectoi'  of 
Imposts  (a). 

[HoLROYD,  J.  Suppose  the  interest  of  one  of  the  old 
beneficiaries  is  by  the  new  settlement  taken  away,  do  you  con- 
tend that  that  quid  pro  quo  would  not  be  taxable  ?] 

I  would  go  so  far.  The  tax  being  intended  to  be  imposed  upon 
newly  created  interests,  a  distinction  must  be  drawn  between  the 
present  and  future  value  of  the  interests.  Suppose  property 
were  settled  for  99  years  with  a  reversion  afterwards  to  A  and 
his  heirs,  then  according  to  the  argument  for  the  Collector  a  deed 
.  resettling  the  property  so  as  to  give  the  reversion  to  B  and  his 
heirs  would  be  taxable  on  the  basis  of  the  whole  value  of  the 
property.  Unless  the  Court  feels  driven  to  do  so,  it  should  not 
give  such  an  interpretation  to  the  schedule. 

[Madden,  C.J.  The  diflBculty  is  that  it  is  the  instrument 
that  is  to  be  taxed,  and  it  being  established  that  the  instrument 
is  a  settlement,  it  is,  according  to  the  schedule,  taxable  upon  the 
basis  of  the  value  of  the  property  comprised  in  it.] 

Counsel  referred  also  to  Davies  v.  Danby  (b) ;  Gastlemaine 
Brehuery  Company  v.  Collector  of  Imposts  (c) ;  Brett  v.  Collector 
of  Imposts  (d) ;  Moffat  v.  Collector  of  Imposts  (e). 

Weigall  in  reply — Reference  to  sec.  29  of  the  Stamps  Act 
1892  shows  that  it  is  actual  physical  property  that  is  to  be 
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valued,  and   not  the   interest  created  by   the    deed    in    that 
property. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden, 
C.J.,  and  Williams  and  Holroyd,  JJ.]  The  intention  of  the 
Legislature  was  apparently  this : — In  the  first  instance,  at  the 
time  the  Stamps  Act  1892  was  passed,  a  tax  already  attached  to 
the  conveyance  or  transfer  on  sale  of  any  real  property  based 
upon  the  consideration  for  such  sale.  That  consideration,  of 
course,  appeared  in  the  conveyance  or  transfer  which  represented 
the  sale.  We  may  assume  that  sales  were  not  always  made  for 
full  value  or  for  an  adequate  consideration,  and  that  the  con- 
sideration set  out  in  the  conveyance  or  transfer  was  sometimes 
fictitious.  The  Legislature  found  that  in  this  way  the  payment 
of  the  tax  was  avoided  or  evaded.  Then  the  provision  was 
made  in  Division  VIII.  of  the  Schedule  to  the  Act  of  1892  for 
deeds  of  settlement  or  gift.  That  provides  that  "any  instrument 
.  .  .  .  whether  voluntary  or  upon  any  good  or  valuable 
consideration  other  than  a  bond-fide  adequate  pecuniary  con- 
sideration whereby  any  property  is  settled  or  agreed  to  be 
settled  in  any  manner  whatsoever  or  is  given  or  agreed  to  be 
given  in  any  manner  whatsoever  such  instrument  not  being 
made  before  and  in  consideration  of  marriage  "  shall  be  taxable. 
It  does  not  matter  what  consideration  is  given  provided  it  is  not  a 
hond'fi^de  adequate  pecuniary  consideration,  for  if  there  were  such 
a  consideration  there  would  be  a  sale,  and  the  tax  imposed  by  the 
Act  of  1890  would  catch  it.  But  where  there  is  no  considera- 
tion for  the  instrument,  or  where  the  instrument  is  merely- 
voluntary  or  sets  out  a  good  or  valuable  consideration  short  of 
an  adequate  pecuniary  consideration,  such  an  instrument  is 
a  settlement  within  the  meaning  of  the  schedule,  and 
is  taxable  on  the  basis  of  the  value  of  the  property  the 
subject  matter  of  the  instrument.  An  examination  of  the 
sections  of  the  Acts  and  of  Division  VIII.  seems  to  show  that  to 
be  the  intention  of  the  Legislature.  Looking  at  sec.  25  of  the  Act 
of  1892,  the  provision  there  seems  to  bear  out  this  view.  That 
section  provides  that  "  where  any  money  which  may  become  due 
or  payable  upon  any  security  (not  being  a  marketable  security) 
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is  settled  or  given  or  agreed  to  be  settled  or  given  the  instru- 
ment whereby  such  settlement  or  gift  is  made  or  agreed  to  be 
made  is  to  be  charged  with  ad  valorerri  duty  in  respect  of  such 
money  and  in  the  case  of  a  marketable  security  is  to  be  charged 
with  the  ad  valorem  duty  on  the  value  of  such  security."  There- 
fore, in  the  case  of  money  settled,  it  is  quite  plain  that  the 
instrument  itself  is  the  thing  taxed,  and  that  the  money  settled 
is  the  basis  upon  which  is  to  be  calculated  the  amount  of  the  tax. 
That  being  so,  there  seems  to  be  no  reason  why  the  Legislature 
should  have  intended  to  make  any  difference  between  money  and 
other  things.  We  think  the  history  of  the  Acts,  their  language, 
the  analogy  of  sec.  25,  and  the  whole  of  the  authorities  on 
the  matter  support  this  view.  The  case  of  Wiseman  v.  Col- 
lector  of  Imposts  may  be  set  aside,  because  it  relates  to  a 
thing  which  could  not  be  a  settlement  in  any  view.  In  the 
case  of  Moffat  v.  Collector  of  Imposts  the  Court,  as  soon  as 
it  became  aware  that  the  balance  of  the  money  was  the  subject 
of  the  settlement,  held  that  the  whole  thing  was  liable  to 
taxation.  Although  this  view  works  hardship  in  this  case,  the 
language  of  the  Act  is  so  plain  and  distinct  that  the  Court  ought 
to  give  effect  to  it.  The  parties  havinjsr  entered  into  a  settlement 
amongst  themselves,  the  tax  attaches.  The  moral  appears  to  be 
— ^beware  of  settlements.  The  answer  we  make  to  the  questions 
is  that  the  instrument  is  a  deed  of  settlement  within  the  meaning 
of  the  Schedule  Division  VIII.  of  the  property  mentioned 
therein,  and  is  chargeable  with  the  amount  of  duty  assessed 
by  the  Collector.  The  assessment  will  be  confirmed,  with 
costs  against  the  appellant. 

Assessment  confirmed. 
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[PRACTICE  COURT.] 

THE  QUEEN  (bx  bklationb  DAVID  BURKE)  v,   PATRICK  O'DAY. 

Local  Government  Acts  1890  {No.   1112),  m.  49,  257;   1891  {No.  1243),  «.  15— 
Municipal  eouncillor^Qualificaiion — "  Liable  to  be  rated" 

An  owner  of  rateable  property  which  is  in  the  occupation  of  a  tenant  ia  not  a 
person  liable  to  be  rated  in  respect  of  the  property  within  the  meaning  of  sec.  15 
of  the  LoccU  Oovemment  Act  1891. 

Be  Joseph  Pethybridge  (A.R.  5th  April  1869)  followed. 

Order  nisi  under  sec.  166  of  the  Local  Oovemment  Act 
1890,  calling  upon  Patrick  0*Day,  a  councillor  of  the  shire  of 
Bungaree,  to  show  cause  why  an  order  should  not  be  made 
ousting  him  from  the  office  of  councillor,  upon  the  ground  that 
at  the  dates  of  his  nomination  and  election  he  was  not  and  has 
not  since  been  possessed  of  the  requisite  qualification  entitling 
him  to  be  nominated  for  or  of  being  elected  as  a  councillor  of 
the  shire,  or  of  holding  the  office  of  councillor,  inasmuch  as  he 
was  not  and  is  not  a  person  liable  to  be  rated  in  respect  of 
property  within  the  shire  of  Bungaree  of  the  rateable  value 
of  20Z.  at  the  least. 

O'Day  was  the  owner  in  fee  simple  of  land  within  the  shire 
of  Bungaree,  on  which  was  erected  a  hotel.  The  hotel  and  land 
were  leased  to  a  tenant  at  a  weekly  rent  of  2i.  lOs.,  and  were 
assessed  in  the  books  of  the  shire  at  the  annual  value  of  482., 
upon  which  sum  the  tenant  was  rated  and  paid  the  rates. 
O'Day  did  not  occupy  any  land  within  the  shire. 

Wasley  to  move  the  order  absolute. 

Topp  to  show  cause — Sec.  15  of  Act  No.  1243  should  be 
interpreted  liberally.  Both  the  owner  and  the  occupier  of 
rateable  property  are  persons  liable  to  be  rated.  The  rates  are  a 
charge  on  the  land.  The  Act  does  not  say  a  person  rated,  but  a 
person  liable  to  be  rated.  Although  the  occupier  is  the  person 
liable  primarily,  the  ownership  of  the  property '  is  to  be  con- 
sidered as  an  element  of  liability,  because  the  section  uses  the 
words  ''  no  person  shall  cease  to  be  qualified  by  reason  of  ceasing 
to  hold  the  particular  property."  The  owner  of  property  has 
to  pay  the  rates  if  the  occupier  make  default. 
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[Madden,  C.J.,  referred  to  Beg,  v.  Scarlett,  exparte 
Lvmny  (a).] 

The  occupier  is  not  liable  to  be  but  is  rated. 

[Madden,  C.J.  "Under  sec.  246  of  the  Principal  Act  all 
land  is  to  be  rated.  The  rate  is  to  be  established  in  respect  of 
the  land,  and  is  payable  in  the  first  plcice  by  the  occupier,  and 
if  there  be  no  occupier  by  the  owner.] 

There  may  be  two  or  more  persons  liable  to  be  rated  at  the 
same  time  in  respect  of  the  same  property.  The  latter  part  of 
sec.  15  of  Act  1243  cannot  refer  to  the  occupier  at  all.  The 
holding  of  property  must  certainly  point  to  the  owner.  "  Hold  " 
is  equivalent  to  "  own."     The  words  are  general. 

Counsel  referred  to  sec.  257  of  the  Local  Oovernment  Act 
1890. 
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WaMey  in  reply — ^When  there  is  a  tenant  in  occupation  of 
property  the  owner  is  not  liable  to  be  rated.  The  question 
whether  a  person  is  liable  to  be  rated  depends  upon  the  facts  of 
the  particular  case.  If  there  is  no  tenant  in  occupation  the 
owner  is  the  person  liable  to  be  rated  and  qualified  to  hold  office 
as  councillor.  If  both  owner  and  occupier  were  liable  to  be 
rated,  both  would  have  to  pay  the  rates.  At  none  of  the 
times  material  to  this  case  was  O'Day  liable  to  be  rated : 
Re  Joseph  Pethybridge  (6). 

Madden,  C.J.  I  think  this  order  must  be  made  absolute. 
O'Day,  it  is  true,  is  the  owner  of  property  within  the  shire  of 
Bungaree  sufficient  to  qualify  him,  but  this  property  is  in  the 
occupation  of  a  tenant.  The  Act  intends  that  there  shall  be  only 
one  person  at  a  time  liable  to  be  rated  in  respect  of  any  one  pro- 
perty, and  this  is  so  not  only  for  the  purpose  of  recovering  the 
rate  but  also  for  the  purpose  of  determining  what  persons  shall 
take  part  in  the  government  of  the  municipality.  Where  there 
is  an  occupier  he  is  the  person  liable  to  be  rated.  He  is  the 
person  primarily  liable  to  be  called  upon  to  pay  the  rates.  If 
Mr.  Topp's  contention  be  correct,  both  owner  and  occupier  would 
be  liable  to  pay  the  rates.    I  think  it  is  quite  clear  that  the 

(a)    [1885]  11  V.L.R.  (L.)  299.  (6)    A.R.  6th  April  1869. 
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occupier,  if  there  is  one,  is  the  person  liable  to  be  rated,  and  so 
long  as  he  is  in  occupation  the  owner  is  not  liable  to  be  rated, 
although,  should  the  occupier  quit  the  premises  without  paying 
the  rates,  the  owner  would  become  liable  for  them.  The  case  of 
Re  Joaepk  Pethyhridge  (c)  is  a  distinct  authority  for  the  proposi- 
tion that  when  there  is  an  occupier  of  premises  the  owner  is 
not  liable  to  be  rated  in  respect  of  them.    The  order  will  be 


absolute,  with  costs. 


Order  absolute. 


Solicitors  for  the  relator :  Ford  &  Aspinwall  (for  CuUhhert, 

Morrow  <b  Must,  Ballaxat). 

Solicitors  for  the  defendant :  Dwgdale  <b  Greber  (for  Tuthillj 

Ballarat). 

R.  H.  c. 

[IN    CHAMBERS.] 

FOLLETTI  v.  FOLLETTI  and  Another. 

Practice — Order  in  Chambers — Originating  summons — Loss  of  order. 

Where  the  order  of  a  Judge  at  Chambers  has  been  lost,  the  same  Judge  may, 
upon  proof  of  the  loss  and  of  the  terms  of  the  original  order,  allow  an  order  to 
be  drawn  up  identical  in  terms  with  the  lost  order,  but  may  also  at  the  same 
time  require  an  order  to  be  drawn  up  reciting  the  loss  of  the  original  order,  that 
the  loss  and  the  terms  of  the  order  have  been  satisfactorily  proved,  and  that  a 
similar  order  has  been  allowed. 

Application  exparte  that  the  signature  of  the  Judge  should 
be  appended  to  an  order  in  the  place  of  one  which  had  been  lost 

The  proceedings  had  been  commenced  by  originating  sum- 
mons asking  for  the  removal  of  the  trustee  in  the  estate  of  one 
Pietro  Folletti  deceased,  and  for  the  appointment  of  a  new 
trustee  in  his  place. 

By  consent  an  order  was  made  by  Madden,  C.J.,  in  1896, 
upon  this  summons,  removing  the  trustee  and  directing  the 
usual  inquiries  as  to  new  trustees.  After  it  had  been  signed  it 
was  discovered  that  its  form  was  wrong,  inasmuch  as  by  it  the 
Chief  Clerk  was  directed  "  to  appoint"  new  trustees. 

In  July  1897  the  same  Judge,  by  consent  of  parties,  made  a 

supplemental  order  appointing  two  new  trustees,  and  vesting 

the  trust  estate  in  them.     This  order  was  lost.     Application  was 

now  made  exparte  to  Madden,  C.J.,  by  the  plaintiff,  that  a  new 

(c)  A.R.  5th  April  1869. 


Digitized  by 


Google 


VOL.  XXIV.] 


LXI  &  LXII  VICT. 


63 


order  in  similar  terms  should  be  signed, 
terms  of  the  order  and  its  loss  was  given. 


Evidence  as  to  the 


Meagher  for  the  applicant — From  the  aflSdavits  the  contents 
of  the  original  order  may  be  sufficiently  gathered.  Its  loss  also 
is  clearly  shown.  A  similar  order  to  the  one  now  asked  for  was 
made  in  Douglas  v.  Vallop  (a) ;  Evans  v.  Thomas  (6) ;  Dayrell 
V.  Bridge  (c). 

Madden,  C.J.  You  may  take  out  another  order.  The 
authorities  referred  to  relate  to  documents  of  greater  importance 
than  the  one  the  subject  of  this  application,  and  show  that  the 
order  asked  may  be  granted.  The  proper  course  will  be  for  two 
orders  to  be  drawn  up.  One  order  will  be  dated  as  of  to-day, 
and  will  recite  the  loss  of  the  order,  that  the  loss  and  the  terms 
of  the  order  have  been  proved  to  my  satisfaction,  and  that  I 
have  allowed  a  similar  order  to  be  drawn  up.  The  other  order 
will  be  identical  in  its  terms  with  the  lost  order.  The  two 
orders,  when  read  together,  will  show  exactly  what  has 
happened. 

Solicitors  for  the  plaintiff:  Lyons  &  Turner  (for  OrenfeLU 
Daylesford).  ^  ^  ^ 


1898 

FOLLETTI 

t;. 

FOLLETTI. 

Madden^  C,J. 


[DIVORCE  AND  MATRIMONIAL  CAUSES  JURISDICTION.] 

[IN  CHAMBERS.] 

KEANE  r.  KEANE. 

Prarfice — Divorce — Service  of  citation — Mode  of  proof— Jurisdiction — Marriage 
Act  1890  {No.  1166),  see.  113. 

There  is  do  jurisdiction  in  Chambers  to  make  an  order  that  the  petitioner  in  a 
divorce  suit  be  at  liberty  at  the  hearing  to  prove  service  of  the  petition  and 
dtation  by  affidavit. 

Application  by  the  petitioner  in  a  divorce  suit  for  an  order 
that  he  be  allowed  at  the  hearing  to  prove  by  affidavit  service  of 
the  petition  and  citation  upon  the  respondent. 

Bryant  for  the  applicant — I  can  find  no  rule  and  no  section 
of  the  Marriage  Act   1890  dealing  with  this  matter,  but  the 


(a)    [1759]  2  Burr.  722. 


(c) 


(6)     [1729]  2  Str.  833. 
[1747]  2  Str.  1263. 


June  14,  20. 
Hood,  J, 
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application    is    made   under    the  practice:    Constable  v.  Con- 
Keanb        stable  (a). 

V, 

Kean£.  [Hood,  J.    I  do  not  see  how  I  can  interfere  with  the  Judge  at 

ff^j,       *®  trial] 

It  is  done  where  an  order  is  made  for  substituted  service. 
[Hood,  J.  In  that  case  a  power  is  given  by  the  Marriage  AcL^ 
In  Ellam  v.  Ellam  (b)  the  Court  allowed  proof  of  adultery  to 
be  given  by  aflSdavit,  and  in  Exparte  Hobson  (c)  the  Court 
allowed  proof  of  marriage  and  of  cohabitation  to  be  given  by- 
affidavit  of  the  petitioner's  solicitor.  Sec.  113  of  the  Marriage 
Act  allows  a  party  to  verify  his  case  in  whole  or  in  part  by  his 
affidavit.  If  the  Judge  at  the  trial  has  power  there  can  be  no 
objection  in  principle  to  the  making  of  the  order  now. 

Cur,  adv.  vuU. 

Hood,  J.  An  application  has  been  made  for  an  order 
that  the  petitioner  in  a  divorce  suit  be  allowed  to  prove  service, 
of  the  petition  and  citation  at  the  hearing  by  affidavit.  In 
my  opinion  there  is  no  jurisdiction  to  make  such  an  order  in 
Chambers.  In  support  of  the  application  several  cases  have  been 
cited,  but  none  of  them  really  touch  the  matter.  They  all  were 
cases  in  which  the  Court  which  heard  the  suit  granted  or  refused 
the  application,  or  they  were  cases  in  which  orders  were  made 
under  what  is  virtually  sec.  113  of  our  Marriage  Act.  This 
section,  however,  does  not  apply  to  this  case,  because,  in  the  first 
place,  it  applies  only  to  the  proceedings  before  the  Court  at  the 
hearing ;  secondly,  it  relates  to  the  proof  of  their  respective  cases 
by  the  parties,  and  I  doubt  very  much  whether  under  the  Act 
proof  of  service  is  part  of  the  case ;  and,  thirdly,  that  section 
requires  the  deponent  who  makes  an  affidavit  to  be  present  in 
Court  for  cross-examination.  Any  one  of  these  reasons  would 
be  fatal  to  this  application.  I  was  informed  that  orders  such  as 
that  now  sought  have  previously  been  made  by  other  Judges, 
but  I  have  not  been  able  to  find  any  of  them. 

Application  refused. 

Solicitor  for  petitioner  :  Heni'y  Westley. 

(a)  [1884]  1 W.  W.  A  a'B.  (J.  E.  &  M.)      (6)  [1889]  61  L.T.  338. 
88.  (c)  [1804]  70  L.T.  816. 
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[IN  CEAMBEBS.]  1898 

JuM  U. 
WILKINSON  V.  CURRIE.  

PrxKtiu— Supreme,   Court — Foreign   procedure^ Liquidated   demand — Service  in  * 

Wettem  Australia -Coet$--"  Rulee  of  Supreme  Court  1884  "—Order  LXV.,  r- 
\2-CouiUy  CouH  Act  1890  {No,  1078),  s,  64,  Part  V. 

Where  in  an  action  for  a  liquidated  demand  claiming  an  amount  under  50^.  the 
writ  is  served  in  Western  Australia,  and  on  the  defendant's  neglect  to  appear 
leave  to  proceed  is  granted  and  judgment  is  entered  for  the  amount  claimed,  costs 
npon  the  Supreme  Court  scale  will  not  be  allowed. 

Application  under  Order  LXV.,  r.  12  of  the  "  Rules  of  the 
Supreme  Court "  for  an  order  that  the  plaintiff's  costs  be  taxed 
upon  the  Supreme  Court  scale. 

The  action  was  for  37Z.  principal  moneys  and  interest  due 
under  a  contract.  The  writ  was  served  in  Western  Australia. 
No  appearance  to  the  writ  was  entered  by  the  defendant.  The 
plamtiff  obtained  an  order  for  leave  to  proceed  in  the  action  and 
that  the  Prothonotary  should  ascertain  the  amount  for  which 
judgment  was  to  be  entered  therein.  He  also  obtained  an  order 
for  taxation  of  his  costs.  The  Prothonotary  refused  to  tax  the 
costs  on  the  Supreme  Court  scale. 

2%«  managing  clerk  of  the  plaintiff's  solicitors — In  Harris  v. 
Thomson  (a)  Judge  Hamilton  refused  to  have  a  plaint  summons 
issued  under  sec.  64  of  the  County  Court  Act  1890  sealed  for 
service  out  of  the  jurisdiction,  in  Western  Australia,  on  the 
grounds — (1.)  That  an  Order  in  Council  had  been  made  under 
sec  138  of  the  Cov/aty  Court  Act,  directing  that  the  provisions 
of  Part  V.  of  the  Act  should  apply  to  Western  Australia  or  that 
the  certificates  of  judgments  of  County  Courts  in  Victoria 
may  be  forwarded  to  Western  Australia  at  the  request  of  the 
judgment  creditors.  (2.)  That  the  procedure  prescribed  by  sec. 
141  is  inconsistent  with  sec.  64,  which  enacts  that  unless  defen- 
dant within  ten  clear  days  after  service  give  a  written  notice  to 
the  Registrar  of  his  intention  to  defend,  the  plaintiff  may  enter 
fiual  judgment  without  further  proof  of  his  claim.  The  County 
Court  Judges  refuse  to  act  under  sec  141,  because  they  hold  that 
it  conflicts  with  sec.  64. 

(a)    [1897]  3  A  rguB  L. B.  (C.N. )  41. 
V.UK,  VoL  XXIV.  E 
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]^  [Hood,  J.    I  am  inclined  to  agree  with  the  view  that  sec.  64 

Wilkinson      does  not  apply.] 
CuKBY,  There  is  no  method  for  recovering  our  judgment  under  Paii 

HooTj,       ^'  ^^  ^^  County  CovArt  Act. 

[Hood,  J.     You  can  get  judgment  in  the  ordinary  way.] 

The  judges  in  the  County  Court  have  to  fix  the  time  within 
which  appearance  is  to  be  entered,  but  they  decline  to  do  so. 

Hood,  J.  In  this  case  a  writ  has  been  issued  in  the  Supreme 
Court  for  the  recovery  of  37i.  alleged  to  be  due  to  the  plaintifiT 
under  a  contract.  The  writ  was  served  out  of  the  jurisdiction, 
in  Western  Australia.  The  defendant  has  not  entered  an 
appearance  and  judgment  with  costs  has  been  signed  by  the 
plaintiff.  Upon  application  being  made  by  the  plaintiff  to  the 
Prothonotary  to  tax  the  costs,  the  latter  declined  to  tax  them  on 
the  Supreme  Court  Scale,  on  the  ground  that  the  judgment  re- 
covered did  not  amount  to  bOl. 

Application  is  now  made  to  me  under  Order  LXV.,  r.  12,  for 
an  order  that  the  plaintiff  be  allowed  his  costs  on  the  Supreme 
Court  scale.  I  would  be  glad  to  accede  to  the  application, 
because  I  think  it  is  a  bond  fide  one,  but  I  am  unable  to  do  so 
without  laying  down  a  general  principle  applicable  to  other 
cases  of  a  similar  character.  I  cannot  certify  that  the  action  is 
one  properly  brought  in  the  Supreme  Court,  although  it  is  said 
that  a  judgment  in  the  County  Court  would  not  be  obtainable. 
At  present  I  am  not  satisfied  that  that  proposition  is  correct, 
although  I  am  inclined  to  think  that  the  County  Court  Judge, 
in  refusing  to  issue  a  summons  under  sec.  64  of  the  County  Co^junrt 
Act  1890  for  service  out  of  the  jurisdiction,  is  right.  There 
appears  to  me,  however,  to  be  no  reason  why  a  summons  should 
not  be  granted  under  sec.  4  of  Act  No.  959  (sec.  139  of  the 
County  Court  Act  1890).  There  is  nothing  inconsistent  in  the 
two  sections,  64  and  139,  but  if  any  inconsistency  exists  sec  139, 
being  the  later  enactment,  would  prevail.  That  being  so,  I  am 
unable  to  certify.    The  application  will  be  refused. 

Application  refaeed. 

Solicitors  for  plaintiff:  Oavan  Dufy  &  King.        „  „  ^ 

R.  H.  G« 
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[IN    CHAMBEKS.]  1808 

ODAY  V,  REID  AND  COMPANY  LIMITED.  •/tm«^5. 

Pra€^^PUad%ng--lSrnbarrasm>erU-'CcfUract,  verbal  or  torUten  -  Partictdarg-^  Madden,  C,J. 
"  RvUt  qflhe  Supreme  Court  1884  "—Order  XIX,,  r.  4—App,  C,  «.  6,  1. 

A  pleading  in  the  form  indicated  by  the  rules  is  good  even  though  in  alleging 
a  oontnct  it  fails  to  set  forth  whether  the  contract  was  verbal  or  written. 
Pkrticolsrs  of  these  facts  will  however  be  ordered  to  be  given. 

Summons. 

Application  by  a  defendant  that  a  certain  paragraph  of  the 
statement  of  claim  should  be  ordered  to  be  struck  out  as 
embarrassing,  or  in  the  alternative  that  the  plaintiff  should  be 
ordered  to  give  particulars  of  and  under  the  paragraph. 

Paragraph  2,  the  paragraph  complained  of,  ran  thus  : — "  The 
plamtiff  sold  to  the  defendant  and  the  defendant  purchased  from 
the  plaintiff  on  or  about  the  4th  of  March'  1898  one  truck  of 
prime  wheat  at  or  for  the  price  of  4s.  per  bushel  on  the  rails  at 


Paragraph  4. — "  The  defendant  took  delivery  of  the  said 
wheat,  but  has  not  paid  the  plaintiff  the  said  price  or  any  part 
thereof.  Alternatively,  the  defendant  wrongfully  refused  to 
take  delivery  of  the  said  wheat  from  the  plaintiff,  whereby  the 
plaintiff  has  suffered  damage." 

Upon  delivery  of  the  statement  of  claim  the  defendant 
applied  for  particulars  of  the  contract,  but  the  plaintiff  refused 
to  give  them.     The  defendant  then  took  out  this  summons. 

Wadey  for  the  defendant — Where  a  contract  is  alleged  it 
must  be  stated  whether  it  is  written  or  verbal.  Here  a  sale  is 
alleged  in  paragraph  2 — that  is  to  say,  a  contract  of  sale. 

Counsel  referred  to  Cuttance  v.  Thompson  (a) ;  Coldwell  v. 
Hetiir  (6). 

Bryant  for  the  plaintiff — The  pleading  is  good.  It  is 
safficient  to  allege  a  sale  without  setting  out  anything  more. 
The  form  in  Appendix  C,  sec.  5,  No.  1,  has  been  followed.  The 
breach  of  contract  is  the  refusal  by  the  defendant  to  accept 

ia)    [1888]  10  A.L.T.  40.  {b)    [1889]  11  A.L.T.  57. 
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^^  delivery   of  the   wheat.     R.   4   of  Order   XIX.   provides   that 

O'Dat  material  facts  only  are  to  be  set  out.    If  an  agreement  is  alleged 

Rbid  and  a  document  referred  to  then  the  opposite  party  is  entitled 

Limited.  *^  g®*  inspection  of  the  document :  Order  XXXL,  r.  15.     The 

Madd^^CJ.  P^^^i^g  IS  »^*  embarrassing. 

Waaley  in  reply — Appendix  C,  sec.  5,  No.  1,  uses  the  words% 
"  by  breach  of  contract ;"  here  the  words  used  are  "  sold  to  the 
defendant." 

Counsel  referred  to  BuUen  &  Leaked  Precedents  of  Pleading 
(5th  ed.),  p.  317. 

Madden,  C.J.  The  principle  enunciated  by  Hodges,  J.,  in 
the  case  of  Coldwdl  v.  Uehir  appears  to  me  to  be  right  from 
every  point  of  view,  because,  as  he  puts  it,  where  a  contract  is 
alleged  it  is  a  material  fact  to  state  whether  it  was  verbal  or  in 
writing.  If  that  is  not  done  the  result  must  be  that  it  becomes 
necessary  for  a  defendant  to  plead  every  defence  applicable  to 
every  class  of  contract  and  therefore  the  defence  becomes 
uselessly  swollen  in  order  that  the  plaintiff  may  be  met  at  every 
point.  I  therefore  think  to  abstain  from  stating  whether  an 
agreement  is  in  writing  or  not  is  a  breach  of  the  rules.  The 
pleading  however  in  this  case  is  good,  because  it  follows  the  form 
prescribed  in  Appendix  C,  and  it  is  not  entirely  clear  to  me  how 
to  apply  the  principle  of  the  decision  mentioned  to  this  case,  so 
as  to  show  that  the  pleading  is  bad,  inasmuch  as  the  pleader  has 
followed  the  form  which  the  rule  set  forth. 

I  think  therefore  the  proper  course  will  be  to  allow  the  form 
of  the  pleading  to  stand  and  to  require  the  plaintiff  to  give  the 
particulars  asked  for.  They  are  material,  and  it  is  embarrassing, 
for  the  reasons  given,  for  the  defendant  to  be  without  them. 

I  allow  the  summons,  with  32.  38.  casts. 

Solicitors  for  the  plaintiff:  Dugdale  &  Creber  (for  TtUhill, 
Ballarat). 

Solicitor  for  defendant :  W.  8.  Fergie. 

R.  H.  C. 
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[IN  CHAMBERS.]  ^^% 

CA  YRON  AWD  Anothie  v,  RUSSELL  and  Othebs.  

Hood,  J. 

Practiee— Interrogatories— Answering  Affidavit — Reswearing -^Order — Form — 06-  

jeetion—**  Rvles  of  Supreme  Court  1884  ''—Order  XXXI. ,  r.  10. 

An  answer  to  an  interrogatory  was  qnalified  by  a  condition.  The  condition 
was,  by  order  of  a  Judge  in  Chambers,  struck  out. 

jETeU,  that  the  answer  as  altered  need  not  be  resworn. 

Htld  also,  that  the  deponent  could  not  contend  that  the  answer  as  altered 
vu  not  his  answer. 

After  an  order  is  approved  by  both  parties  and  signed  by  the  Judge  objections 
to  ita  form  wiU  not  be  entertained. 

Application  in  Chambers. 

On  the  1st  April  1898  an  application  for  farther  and  better 
answers  to  interrogatories  had  been  made  to  Hood,  J.  It  was 
objected  that  one  of  the  answers  (No.  3)  was  qualified  by  a  con- 
dition, and  the  defendants'  counsel  at  the  hearing  stated  that  he 
was  willing  to  strike  out  the  condition.  Hood,  J.,  made  an 
order.  The  plaintiffs'  solicitor  prepared  the  draft  of  the  order 
and  submitted  it  to  the  defendants'  solicitor,  who  made  certain 
alterations  in  it.  The  draft  with  the  alterations  upon  it  was 
submitted  to  Hood,  J.,  who,  after  reading  the  papers,  wrote 
across  the  draft  that  he  approved  of  the  draft  as  altered  by  the 
defendants'  solicitor.  The  order  was  accordingly  submitted  to 
the  Judge,  who  signed  it.  The  defendants  did  not,  after  striking 
out  the  condition  objected  to,  reswear  their  answer.  A  dispute 
subsequently  arose  as  to  whether  the  defendants  had  complied 
with  the  order.  Application  was  now  made  to  Hood,  J.,  by  the 
plaintiffs  for  an  alteration  in  the  form  of  the  order,  because 
it  did  not  comply  with  the  order  as  pronounced,  and  for  an 
expression  of  opinion  as  to  whether  under  that  order  the  de- 
fendants should  not  reswear  their  answer  to  interrogatory 
No  3.  The  matter  was  now  mentioned  to  Hood,  J.,  without 
comment. 

Biggins  for  the  plaintiffs. 

Hayes  for  the  defendants. 

Hood,  J.  (after  referring  to  the  facts).  As  to  the  first  ground 
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1808 
Catbok 

V. 

RnassLL. 
Hood,  J. 


of  dispute,  I  think  it  is  now  too  late  to  interfere  with  the  form 
of  the  order.    It  has  been  drawn  up,  approved,  and  signed. 

The  next  dispute  is  as  to  whether  the  defendants  have  com- 
plied with  the  order.  Clearly  they  have  complied  with  the 
letter  of  it,  but  the  point  of  dispute  is  whether  the  defendajits 
should  not  reswear  their  answer  to  interrogatory  No.  3,  the 
objection  taken  to  that  answer  being  that  it  was  qualified  by  a 
condition.  On  the  hearing  before  me  Mr.  Hayes  said  he  was 
willing  to  strike  out  that  condition  and  thus  leave  the  answer 
unqualified.  It  is  now  contended  that  the  defendants  should 
reswear  that  unqualified  answer,  as  it  is  said  that  they  might 
object  hereafter  that,  the  answer  having  been  altered,  it  is  no 
longer  their  answer.  I  think  that  where  an  affidavit  has  already 
been  sworn  in  answer  to  an  interrogatory  and  a  part  of  the 
answer  is  ordered  to  be  struck  out  by  consent  the  paxty 
swearing  it  can  never  afterwards  say  that  this  was  not  his 
answer.  I  think  therefore  that  the  defendants  have  complied 
with  this  order^not  only  literally  but  in  spirit. 

I  think  the  order  correct  in  form,  and  that  the  defendants 
have  complied  with  it. 

Solicitor  for  plaintiffs  :  J.  Woolf. 

Solicitors  for  defendants  :   Willan  A  CoUea, 

R.  H.  c. 


1808 
Feb.  16,  17,  18. 

Madden,  C.J. 


SHAW  V,  MELBOURNE  AND  METROPOLITAN  BOARD  OF  WORKS. 

Contract— Conatruction^ConditUm— Fined  certificate— ArbitrtUion— Judicial  pro- 
ceeding—Atoard— Melbourne  and  Metropolitan  Board  qf  Works  Act  1890 
{No.  1197),  «.  79. 

In  a  contract  for  the  performance  of  certain  works  it  was  provided  that  after 
certain  progress  payments  had  been  made  to  the  contractor,  no  money  should  be 
considered  to  be  dae  or  owing  to  the  contractor,  nor  should  the  contractor  make 
any  claim  for  or  on  account  of  any  work  executed  or  maintained  by  him  nnleaa 
a  certificate  that  the  works  have  been  finally  and  satisfactorily  completed  and 
that  the  balance  was  due  to  the  contractor  had  been  given  by  the  superintending 
officer  and  countersigned  by  the  Engineer- in-Chief. 

Under  the  specification  of  the  works  to  be  done  were  provisions  that  certain 
contingencies  were  to  be  provided  for  by  the  contractor  at  his  own  expense.  The 
superintending  officer  gave,  and  the  Engineer-in-Chief  countersigned,  a  certificate 
purporting  to  be  a  final  certificate,  but  in  the  certificate  were  contained  de- 
ductions |o  respect  of  the  matters  mentioned  in  the  specification. 
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In  an  acUoa  by  the  contractor  to  recover  the  amount  deducted  : 

Hdd  (reveraing  the  judgment  of  Madden,  GJ.)>  that  the  certificate  was 

merely  a  certificate  in  respect  of  the  sum  therein  certified  to  be  due,  and  was  not 

s  final  certificate  entitling  the  contractor  to  recover  the  balance  of  moneys  alleged 

to  be  due  to  him  under  the  contract. 

Per  Maddbn,  C.  J.   Sec.  79  of  the  Melbourne  and  Metropolitan  Board  of  Works 

Act  1890  was  not  intended  to  extend  the  common  law  liability  of  the  Board  of 

Worki. 

Action. 

Adam  Gibson  Shaw  entered  into  a  contract  with  the 
Melbourne  and  Metropolitan  Board  of  Works  for  the  construc- 
tion of  a  sewer,  according  to  specification,  and  for  the  performance 
of  certain  works  and  the  supply  of  certain  material  and  labour 
in  connection  with  the  construction  of  the  sewer  upon  certain 
defined  rates.     In  the  specification  it  was  provided : — 

'*  2.  The  contractor  shall  at  his  own  expense  shore  up,  protect  and  make  good, 
u  may  be  neceesary,  all  buildings,  walls,  fencing,  or  other  property  injured  or 
liable  to  be  injured  during  the  progress  of  the  work,  and  the  contractor  will  be 
held  responsible  for  all  damage  which  may  happen  to  neighbouring  property  from 
D^ect  of  this  precaution,  or  from  any  other  cause  connected  with  the  prosecution 
of  the  work.'' 

"9.  .  .  .  Care  must  be  taken  when  maintaining  the  trenches  and  work 
dry  that  the  foundations  of  the  sewers  or  adjoining  buildings  are  not  interfered 
with.  If  any  damage  arises  from  this  cause  the  necessary  repairs  must  be  effected 
St  the  sole  cost  of  the  contractor. " 

Among  the  conditions  of  the  contract  were  the  following 
elanses: — 

"  43.  If  the  contractor  shall,  in  the  judgment  of  the  Engineer-in-Chief,  commit 
uy  breach  of  or  shall  fail  to  comply  with  any  of  the  conditions  on  the  part  of  the 
«id  contractor  to  be  observed  or  performed,  it  shall  be  lawful  fcr  the  Board 
other  to  pursue  the  remedy,  if  any,  provided  herein  for  such  breach,  or  it  may 
ttke  the  whole  or  any  portion  of  the  works  out  of  his  hands  and  enter  into 
soother  contract  or  other  contracts  for  their  completion  or  carry  them  out  by 
day  labour  at  the  contractor's  expense,  or  it  shall  be  lawful  for  the  Ungineer-in- 
(^f  to  estimate  and  assess  the  damage  and  loss  that  may  have  arisen  or  occurred, 
or  be  likely  to  arise  or  occur  thereby,  and  the  Board  may  deduct  the  same  from 
say  money  that  may  be  owing,  or  may  thereafter  become  due  or  owing,  to  the 
contractor  under  this  contract,  or  any  security  in  which  the  same  may  be  invested  ; 
sad  the  contractor  shall  also  be  liable,  either  by  way  of  setoff  or  otherwise,  to 
pay  such  sum  as  assessed  as  if  he  had  covenanted  to  pay  the  same." 

*'CT.  Payments,  subject  to  all  deductions  and  reservations  herein  provided 
for,  will  be  made  at  every  thirty  days  or  as  nearly  as  may  be,  as  the  works 
proceed,  on  the  certificate  of  the  superintending  officer,  at  the  rate  of  ninety  per 
cent,  cm  the  value,  in  the  judgment  of  the  superintending  officer,  of  the  work 
actually  done,  and  fifty  per  cent,  on  the  value  of  such  materials  as  may  have  been 
approved  by  him    ....    and  the  balance,  subject,  however,  to  the  provisions 


1S98 

Shaw 

V, 

Mblboukke 

AND 

Metropolitan 

Board  of 

Works. 

Madd^O.J. 


Digitized  by 


Google 


72 


SUPREME  COURT :  VICTORIA. 


[V.  L.  R. 


1898 

Shaw 

V. 

MsiiBOUBNE 

AND 

Mbtbopolitan 

BOAKD  OF 

Works. 
Madden,  C,J, 


hereinbefore  contained  respecting  maintenance,  together  with  the  amount 
deposited  as  cash  secarity,  in  thirty  days,  or  as  nearly  as  may  be,  after  the 
superintending  officer  shall  have  certified  under  his  hand  that  the  works  have 
been  finally  and  satisfactorily  completed,  and  that  such  balance,  together  with 
the  deposit  security,  is  due  to  the  contractor.  .  .  .  Bat  all  such  certificates 
given  by  the  superintending  officer  whether  for  progress  or  final  payment,  must  be 
countersigned  by  the  Engineer-in-Chief  before  having  any  force  or  validity  ;  and 
should  the  Engineer-in-Chief  be  of  opinion  that  the  contractor  neglects  or  refnses 
to  execute  any  order  or  direction  of  the  Engineer-in-Chief  or  superintending 
officer,  of  whatever  nature,  in  respect  to  the  works  of  this  contract,  or  to  their 
sufficient  rate  or  progress,  or  to  any  other  matter  or  obligation  of  this  contraot, 
he,  the  Engineer-in  Chief,  may  at  any  time  refuse  to  countersign  any  such 
certificate  or  other  vouchers  until  such  orders  and  directions  are  complied  with  to 
his  satisfaction  by  the  contractor ;  and  the  contractor  shall  have  no  claim  for 
any  loss,  damage,  or  injury  on  this  account. 

''Provided  always  that  no  sum  or  sums  of  money  shall  be  considered  to  be 
due  or  owing  to  the  contractor,  nor  shall  the  contractor  make  any  claim  for  or  on 
account  of  any  work  executed  or  maintained  by  him,  whether  work  mentioned  in 
the  specification  or  any  extras,  additions,  enlargements,  deviations,  or  alter- 
ations thereto  or  therein,  unless  such  certificate  as  aforesaid  shall  have  been 
given  by  the  superintending  officer  as  aforesaid  and  countersigned  by  the 
Engineer-in-Chief  as  aforesaid  ;  nor  shall  any  sum  or  sums  of  money  so  oer^ed 
be  considered  to  be  payable  to  the  contractor  until  the  expiration  of  fourteen 
days  after  such  certificate  or  voucher  for  such  payment  shall  have  been  counter- 
signed by  the  Engineer-in-Chief ;  nor  shall  any  omission  to  pay  the  amount  of 
such  certificate  at  the  time  the  same  shall  be  payable  be  held  or  deemed  to  be  a 
breach  of  or  to  vitiate  or  avoid  the  contract.  .  .  .  No  claim  whatsoever  by 
the  contractor  will  be  considered  by  the  Engineer-in-Chief  or  referred  to  hia 
arbitration  which  is  not  rendered  to  the  Board  before  the  expiration  of  thirty 
days  after  the  completion  of  the  contract  as  certified  by  the  Engineer-in-Chief. 

"68.  .  .  .  If  in  the  opinion  of  the  Engineer-in-Chief  further  inquiry  ia 
necessary  or  desirable  before  any  certificate  be  paid,  the  Board  shall  have  power 
to  suspend  the  payment  of  all  or  any  part  of  the  amount  mentioned  in  any  such 
certificate  for  a  period  not  exceeding  one  month  from  the  date  at  which,  in  the 
ordinary  course,  the  money  would  have  been  paid. 

"  59.  In  the  event  of  any  doubt,  dispute  or  difference  arising  or  happening 
.  .  .  .  touching  or  concerning  the  meaning  of  this  contract,  or  of  the  specifica- 
tion or  conditions  of  contract  .  .  or  concerning  any  certificate,  order  or 
award  which  may  have  been  made  by  the  Engineer-in-Chief  ....  or 
respecting  any  other  matter  or  thing  not  hereinbefore  left  to  the  decision  or 
determination  of  the  Engineer-iu-Chief,  or  to  be  governed  by  his  certificate, 
every  such  breach,  alleged  breach,  doubt,  dispute,  or  difference  shall,  from  time 
to  time,  be  referred  to  and  be  settled  and  decided  by  the  award  of  the  E!ngineer- 
in-Chief  ;  and  to  the  said  Engineer-in-Chief  shall  also  be  referred  the  settlement 
of  this  contract  and  determination  of  the  sum  or  sums  or  balance  of  money  to  be 
paid  to  or  to  be  received  from  the  contractor  by  the  said  Board. " 

''61.  All  the  awards,  directions,  decisions,  determinations,  admeasurements, 
and  valuations  of  the  said  Engineer- in  Chief  under  any  part  of  this  oontraot 
(which  said  directions,  decisions,  determinations,  admeasarements,  and  valuations 
respectively  may  be  made  from  time  to  time)  shall  be  final  and  binding  upon  the 
Board  and  the  contractor  respectively  from  and  after  the  time  when  the  same 
shaU  be  certified  to  be  final  by  the  Engineer-in-Chief  by  writing  under  his  hand  ; 
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and  the  Board  and  oontractor  do  hereby  agi^  respectivelj  to  perform,  abide  by, 
and  anbmit  to  the  same,  and  that  same  shall  not  be  set  aside,  or  be  attempted 
to  be  set  aside  or  objected  to,  on  account  of  any  technical  or  legal  defects  therein, 
or  in  the  specification  of  these  conditions  ....  and  it  shall  not  be  com- 
petent for  the  oontractor  or  the  Board  to  except  in  law  or  in  equity  to  any 
hMhng  or  determination  before  or  of  the  said  £ngineer-in-Chief  on  the  ground 
of  any  want  of  jurisdiction,  or  excess  of  authority,  or  irregularity  of  proceeding, 
or  otherwise  howsoeyer ;  but  any  and  all  matters  made  the  subject  of  any  such 
bearing  or  determination,  or  decision,  and  whether  of  retrospective  or  prospective 
operation  or  effect,  shall  be  deemed  both  at  law  and  in  equity  to  have  been 
properly  submitted  to  the  said  Engineer  in-Chief  and  to  be  taken  to  have  been 
properly  adjudicated  upon. 

"62.  Neither  the  contractor  nor  the  Board  shall  have  any  power  to  revoke, 
annul,  or  interfere  with  the  authority  of  the  Engineer-in-Chief  ;  and  every  award, 
certificate,  and  order  which  may  be  made  by  the  said  Engineer-in-Chief,  and 
which  shall  by  endorsement  thereon  be  declared  by  the  said  Engineer-in-Chief  to 
be  his  final  certificate,  order,  or  award,  shall  be  final,  binding,  and  conclusive  on 
the  parties  to  this  contract,  notwithstanding  any  attempted  revocation  by  either 
of  them  or  otherwise." 

Under  this  contract  the  contractor  proceeded  with  the  work 
and  was  paid  in  progress  payments  66,555?.  98.  7d,  Having, 
as  be  thought,  completed  the  work,  he  wrote  asking  for  a 
certificate  for  final  payment,  whereapon  a  document  (exhibit 
G  1)  was  prepared,  of  which  the  following  are  the  material 
parts: — 

PROGRESS 
CONTRACT  No.  165.^PROQRESS  CERTIFICATE  No,  30. 

Special  (a). 

Brought  forward    ... 
Maintenance — 6  months 

Leu  previous  payments 

Retention  re  damages  to  buildings  by  prose- 
cution of  works  assessed  by  the  Engineer-in- 
Chief  under  clause  43  of  the  Conditions  of 
Oontraet  at  80(V.  

Less  amount  deducted  for  work  done  by  Rail- 
way Department,  as  per  voucher  atttched  ... 

U.  fine  for  delay,  as  per  22nd  order  of  the  day. 
Board  Meeting  21st  July  1896 


I  certify  that  the  works  and  materiab  are  satisfactory  and  that  the  quantities 
lad  measurements  are  correct. 

PteM  2,766/.  14s.  5d,  (Signed)    Caldir  E.  Oliybb, 

(Signed)   W.  Thwaitxs,  Superintending  Engineer 

Engineer-in-Chief. 
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^^  The  sum  of  2,7661.  14«.  5d.  was  paid  by  the  Board  to  the 

Shaw         contractor,  and  he  now  brought  this  action  to  recover  (inter  alia) 

MxLBouRNE     the  sum  of  939^  48.  lOd.,  being  the  amounts  of  the  deductions 

Metropolitan  mentioned    in    the   certificate.     The   defendant    Board   paid    a 

^Sxa''      ®"™   ^^    ^^^^'    ^^^^    Court,    without   admitting    liability,    and 

countorclaimed  570!.,  of  which  500^  was  alleged  to  be  money 

paid  by  the  Board  after  the  commencement  of  the  action  for 

damages  caused  during  the  progress  of  the  work,  and  702.  was  a 

sum  paid  by  the  Board  at  the  request  of  the  contractor  to  the 

Victorian  Railways  Commissioners  for  supporting  and  protecting 

the  Port  Melbourne  railway  line. 

The  action  came  on  for  hearing  before  Madden,  C.J.,  sitting 
without  a  jury. 

Other  facts  material  to  this  report  will  be  found  in  the 
judgment  below. 

limine  and  Cuasen  appeared  for  the  plaintifiT. 

Duffy  and  Fink  appeared  for  the  defendant. 

Madden,  C.J.  I  think  that  my  dealing  with  the  case  would 
not  be  bettered  by  reserving  it  for  further  consideration,  because 
I  have  at  the  present  moment  a  closer  comprehension  than  I 
should  have  again  by  merely  reviewing  my  notes,  and  therefore 
I  will  proceed  to  deliver  my  judgment  now.  In  this  case  the 
plaintiff  sues  for  money  due  to  him  by  the  Melbourne  and  Metro- 
politan Board  of  Works  for  work  which  he  undertook  to  perform 
under  a  special  contract  with  the  Board,  and  as  to  which  he  says 
all  the  conditions  have  been  performed.  He  also  sues  the  Board, 
setting  out  that  his  special  contract  required  that  as  a  con- 
dition precedent  before  he  could  sue,  he  should  have  the  final 
certificate  of  the  superintending  ofiicer,  countersigned  by  the 
Engineer-in-Chief,  certifying  that  the  work  has  been  finally 
and  satisfactorily  completed,  and  that  the  money  was  due  that 
he  claims.  He  alleges  that  he  obtained  that  certificate,  and 
that  therefore  the  condition  precedent  is  performed.  The 
question  remains  to  be  decided — the  only  question  in  this  case — 
whether  the  Board  was  entitled  to  claim  as  a  deduction  a  sum  of 
9391.  4fS.  Wd. 
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This  qaesiion  must  be  approached  in  this  way  :  in  order  that 
the  plaintiff  may  sacceed  at  all,  he  must  show  that  he  has  got  a         8=^^ 
certificate  such  as  is  contemplated  by  clause  57  of  the  conditions     Melbourne 
of  contract — viz.,  a  certificate  that  the  balance,  subject  to  certain   metropolitan 
conditions    concerning    maintenance,    together    with    the   cash       ^^^^ 

deposit,  is  due  to  the  contractor,  etc.     (His  Honor  read  clause  57  

of  the  conditions  of  contract)    The  plaintiff  must  show  such  a    

certificate,  and  he  produces  a  document  here  called  "  Exhibit  G 1." 
What  I  have  to  determine  first  of  all  is  whether  "  G  1 "  is  a  final 
certificate,  oris  a  balance  certificate,  as  it  has  been  called,  within 
the  meaning  of  condition  57.  Its  history  is  this :  it  has  never 
been  and  is  not  now  disputed  that  this  contractor,  the  plaintiff, 
performed  the  actual  work  which  he  had  to  perform  in  a  perfectly 
satisfactory  manner  to  everyone.  The  engineers  all  testified  that 
he  not  only  did  his  work,  but  persisted  in  so  manful  and  honour- 
able a  manner  that  while  the  troubles  and  the  diflSculties  of  it 
might  well  have  induced  him  to  throw  up  the  troublesome  and 
difficult  work  he  carried  it  out  until  he  performed  it  thoroughly. 
When  he  got  to  the  end  of  it  he  asked  them  to  fix  a  time  when 
his  maintenance  should  begin,  so  that,  according  to  the  terms  of 
his  contract,  he  would  know  when  it  ended.  They  fixed  a  date 
so  that  it  ended  on  the  10th  June  1896.  When  that  time 
arrived  the  contractor  wrote  categorically  asking  for  his  final 
certificate.  Pausing  here  for  an  instant,  I  may  say  that  during 
the  progress  of  the  work  some  houses  in  Graham-street  and  one  at 
the  comer  of  Graham-street  and  Princes-street  showed  signs  of 
subsidence,  and  certain  damage  manifested  itself  in  those  houses ; 
the  walls  cracked,  part  of  the  levels  of  the  houses  were  inverted, 
and  other  damages  presented  themselves.  When  these  pre- 
sented themselves  claims  were  made  by  the  owners  that  they  had 
been  damaged,  and  they  would  look  for  compensation  from  the 
Board.  In  the  contract  there  were  provisions  that  for  damages 
which  arose  from  the  neglect  of  the  contractor  to  shore  up  build- 
ings which  were  damaged,  or  liable  to  be  damaged,  or  for  any 
other  damage  which  might  occur  during  the  progress  of  the 
work,  the  contractor  would  be  liable  as  between  himself  and  the 
Board.  Therefore  there  was  an  interest  in  the  Board  to  see  that 
it  should  save  itself  against  these  damages,  and  there  was  an 
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^^  interest  in  the  contractor  naturally  to  see  that  his  expenditure 

Shaw  in  respect  of  anything  of  that  kind  should  be  as  small  as  it 
Mklboubne  could,  and  he  should  not  pay  sixpence  more  than  he  was  bound 
Metropolitan  *^  P^'J-  I^'iring  the  progress  of  the  work,  and  after  these  claims 
^ABDOF  had  been  made,  the  Engineer-in-Chief  and  the  superintending 
officer  both  entertained  varying  views  from  time  to  time  as  to 
whether  there  was  any  obligation  upon  the  Board  respecting 
these  damages,  and  as  to  the  nature  of  that  obligation  (if  any). 
They  thought  that  it  was  very  likely  that  the  cause  of  the 
subsidence  which  produced  the  damage  was  the  withdrawal 
by  the  Board  of  the  subsoil  water,  and,  if  that  were  so,  they 
thought  there  would  be  no  obligation  upon  the  Board  to  com- 
pensate anybody,  and  further  they  thought  there  was  no 
obligation  on  the  part  of  the  contractor  to  indemnify  them. 
Later  they  thought  it  might  be  otherwise,  but  that  the  statute 
for  the  limitation  of  actions  against  the  Board  had  arisen  and 
matured,  and  that  that  would  protect  both  the  Board  and  the 
contractor.  They  were  all  along,  as  I  have  said,  well  disposed 
to  the  contractor,  and  indeed  grateful  for  the  way  he  had 
performed  his  contract,  and  they  were  anxious  to  protect 
him  as  well  as  the  Board.  Consequently  an  embarrassment 
arose  when  the  plaintiff  demanded  his  final  certificate.  At 
that  time  the  Engineeer-in-Ohief  could  not  be  certain  at  all 
whether  there  was  any  damage  which  ultimately  would  eventuate 
in  an  obligation  on  the  Board,  and  therefore  on  the  contractor. 
The  Engineer-in-Chief  was  anxious,  he  said,  that  the  contractor 
should  have  all  the  money  due  to  him  that  possibly  could  be 
released  to  him,  and  he  was  unwilling,  manifestly  because  he 
was  not  at  all  sure  that  the  damage  was  damage  for  which  the 
Board  or  contractor  could  be  liable,  that  the  contractor  should 
spend  money  on  doing  work  on  these  houses  to  remedy  the 
damage  done  or  avert  further  damage.  He  was  unwilling  from 
a  good  feeling  to  the  contractor  to  impose  on  him  an  obligati<Hi 
which  really  and  morally  it  might  have  turned  out  ought  not  to 
have  been  imposed  on  him  at  all.  In  that  position  of  affairs  he 
was  not  prepared  to  say,  as  he  might  have  said,  to  the  contractor — 
"Shore  up  those  houses,  and  underpin  them,  and  make  the 
damage  right,  or  I  will  charge  you  with  it."      He  might  have 
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done  that,  but  he  was  unwilling,  and  he  never  did  do  it,  and  he  ^^ 

submits  here  in  evidence  afterwards  that  he  never  intended  and  Shaw 
never  thought  he  ought  to  do  it.  Bearing  that  in  mind,  when  Milboubnb 
the  final  certificate  was  asked  for  the  superintending  oflScer  and  MwaopouTAN 
the  Engineer-in-Chief  set  themselves  together  to  produce  an  ^*^  ®' 
instrument  which  should  answer  as  nearly  as  possible  the 
demand  of  the  plaintiff.  They  were  both  quite  satisfied  that 
he  had  performed  the  work,  and  they  were  also  quite  satisfied 
that  as  far  as  that  is  concerned  the  balance  of  the  contract  price 
was  due  to  him  there  and  then.  They  also  felt  satisfied  that  the 
penalties  which  might  have  been  exacted  under  the  contract 
from  him  ought  not  to  be  exacted  except  for  a  nominal  amount 
and  the  Board,  on  the  recommendation  of  the  Engineer-in-Chief, 
who  recommended  1{.  as  a  nominal  amount,  reduced  them  to  1{. 
The  superintending  oflScer  drew  up  the  part  of  "  G  1 "  which 
ends  with  the  balance  3,7051.  198.  3d.  He  drew  it  up  showing 
that  total  amount  of  the  contract  was  70,2112.  Sa.  lOd,,  and  the 
maintenance  for  six  months  was  50L,  and  he  showed  the  pre- 
vious payments  to  the  contractor  to  be  66,5662.  ds.  7d.,  and  a 
balance  of  3,7052.  Ids.  3d.  remaining  due.  From  that  he  deducted 
the  amount  of  1382.  48.  10c2.  paid  to  the  Victorian  B^ilway  De- 
partment, but  not  paid  at  that  time.  The  superintending  officer 
inserted  this  alleged  payment  for  the  works  of  protecting  the 
railway  crossing  where  the  sewer  constructed  by  the  plaintiff 
crossed  the  Victorian  Railways,  and  in  respect  of  which  it  was 
allied  the  contractor  was  bound  under  the  contract  to  recoup 
the  Board,  the  balance  of  3,5672.  148.  5c2.  remaining.  If  that 
certificate  ended  there  I  should  say  it  was  clearly  a  final  cer- 
tificate, although  at  the  head  of  the  instrument  it  appeared  to 
be  the  general  form  of  certificate  used  by  this  defendant  Board 
—the  usual  head  was  "  Contract  No.  So  and  So,"  "  Progress 
Certificate  No.  So  and  So."  In  this  case  the  Engineer-in-Chief 
struck  out  the  word  "  progress,"  and  then  restored  it  and  added 
the  words  "  Special  (a)."  This  could  not  be  a  progress  certificate! 
because  a  progress  certificate  is,  under  clause  57  of  the  contract, 
one  that  awards  90  per  cent,  of  the  value  of  the  work  actually  dona 
This  certificate  does  not  attempt  to  do  anything  of  the  kind,  and, 
kherefore,  it  is  not  in  consonance  with  the  provision  that  regulates 
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^^  such   matters.     Not  only   is  it  inconsistent  with  the  progress 

Shaw  certificate,  btit  it  is  consistent  only  with  what  a  final  certificate 

Mklbournb  would  be,  and  by  exhibit  "  F  1,"  a  letter  under  cover  of  which 

Mktb^utan  *^®  Engineer-in-Chief  forwarded  the  one  to  his  employers,  the 

Board  of  defendant  Board,  he  declares  that  "  G  1  "  is  the  final  certiBcate 
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to  the  plaintifi*.  Therefore  it  has  the  complexion  of  a  final 
certificate ;  it  is  inconsistent  with  a  progress  ceitificate,  and  the 
man  who  has  the  duty  of  sending  it  forward  calls  it  a  final 
certificate,  and,  in  my  opinion,  if  the  balance  of  what  appears  on 
its  face  may  be  disregarded,  it  is  what  is  called  a  final  certificate. 
It  is  countersigned  by  Mr.  Thwaites,  the  Engineer-in-Chief,  and 
signed  by  Mr.  Oliver,  and  therefore  in  that  sense  it  would  be  a 
final  certificate,  but  it  is  said  that  before  it  was  signed,  and  after 
the  %ures  I  have  already  referred  to  were  reached,  the  Engineer- 
in-Chief  inserted  on  the  face  of  it  this  entry:  "Retention  re 
damages  to  buildings  by  prosecution  of  works  assessed  by  the 
Engineer-in-Chief  under  clause  43  of  the  contract  at  800i."  He 
deducts  that  SOOL  from  the  balance  previously  struck,  and  shows 
a  balance  of  2,767Z.  14a.  5d,  Later  on  11.  is  deducted  as  and  for 
the  nominal  penalty  which  was  subtracted,  showing  a  total  of 
2,7662. 14a.  5d.  It  is  not  that  of  IL,  but  as  to  the  deduction  of 
800Z.  and  of  1382.  48.  lOcJ.  that  this  action  practically  is  pursued. 
It  is  said  by  the  plaintiff  that  he  has  got  the  final  certificate,  and 
he  says  that  the  entry  on  the  face  of  the  final  certificate  as  to 
this  item  for  damages  to  buildings  is  entirely  unwarranted ;  that 
it  is  bad  on  its  face ;  that  it  was  a  thing  which  could  not  be  done 
under  any  circumstances  by  the  Engineer-in-Chief,  and  therefore 
may  be  wiped  out  a^  a  mere  nullity.  It  shows  clearly  on  its  face 
it  could  not  be  anything  but  a  mere  nullity,  and  it  is  an  attempt 
at  deduction  in  an  instrument  which  manifests  satisfaction  that 
the  balance  of  3,567i.  14a.  5rf.  was  due — I  say  nothing  for  the 
moment  about  the  railway  item — and  there  is  a  further  state- 
ment at  the  end  that  the  works  and  materials  are  satisfactory. 
The  plaintiff  says  it  is  in  all  respects  a  good  final  certificate  such  as 
is  required  by  condition  57  with  a  mere  blot  upon  it,  and  that  these 
damages  are  altogether  wrong.  He  says  that  on  its  face  the  assess- 
ment is  bad  within  the  meaning  of  the  contract,  and  that  as  a 
matter  of  fact  if  it  were  good  it  could  not  be  deducted  by  the 
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Engineer-in-Chief,  on  the  face  of  his  final  certificate,  from  the  ^^'^ 

amount  of  that  certificate.     The  contract  gives  the  Engineer-in-         Shaw 
Chief  the  right  to  deduct  from  any  money  due  to  the  contractor  a     MELBointNE 
sam  properly  assessed  under  the  contract  by  him,  but  the  final  cer-   mktsopoutan 
tificate  ought  not  to  show  on  its  face  any  deduction.   He  has  only  to      ^^^^  ^' 
assess  and  recommend  to  the  Board,  and  the  Board  has  to  determine 
whether  they  will  deduct  it  from  the  money  due  to  the  contractor. 
I  therefore  think,  as  I  have  said,  that  this  is  a  final  certificate. 

Then  comes  the  question  whether  this  deduction  for 
damages  to  buildings  was  a  blot.  It  purports  on  its  face  to 
be  done  in  pursuance  of  clause  43  of  the  contract.  That  provides 
that  (His  Honor  read  it).  Now  this  is  the  clause  under  which 
the  Engineer-in-Chief  may  do  the  thing  which  he  says  he  did. 
The  thing  he  may  do  is  first  of  all  to  ascertain  whether  there 
had  been  a  breach  of  the  contract  or  whether  the  contractor 
shall  have  failed  to  comply  with  any  of  the  conditions,  which 
probably  amounts  to  the  same  thing.  Now,  these  are  the  things 
he  has  to  investigate.  If  he  thinks  that  there  has  been  a  breach, 
or  if  he  thinks  the  contractor  has  failed  to  comply  with  any  con- 
dition, then  he  may  do  any  one  of  the  four  things  I  have  referred 
to.  He  may  pursue  the  remedy  of  the  contract  or  take  the 
whole  or  any  portion  of  the  works  out  of  the  contractor's  hands, 
enter  into  another  contract,  or  carry  out  the  works  by  day  labour 
at  the  contractor's  expense,  or  he  may  assess  the  damage  or  loss 
that  has  arisen  or  may  arise  thereby.  He  did  not  do,  and  in  his 
evidence  he  stated  he  never  saw  reason  to  do,  any  of  the  first 
three  things.  He  knew  he  could  only  do  one,  and  if  he  did  one 
he  excluded  the  others.  He  said  he  deliberately  for  a  benevolent 
and  kindly  reason  attempted  to  assess  the  damages  that  ha,d 
arisen  or  were  likely  to  arise.  Now,  to  begin  with,  it  is  by  no 
means  clear  that  the  contractor  had  been  guilty  of  any  breach 
of  his  contract.  That  I  shall  point  to  in  a  moment.  Now, 
whether  he  had  or  not,  what  the  Engineer-in-Chief  did 
was  this: — Instead  of  estimating  and  assessing  the  damages 
done  to  the  houses  of  the  claimants  by  anything  which 
amounted  to  a  breach  of  the  contract,  instead  of  thus  con- 
fining the  damages  he  assessed,  he  simply  took  the  damage 
-Hus   far    as    on    the    face    of    his    instrument    appears    he 
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[^  apparently   took  the  damage  existing   as  the  damage,  villued 

Shaw  and  charged  it  against  the  contractor.  Whether  it  was  damage 
Mklbourne  arising  from  any  breach  of  the  contract  or  partly  by  that  cause 
Meteopolitan  ^^^  partly  by  some  other  cause,  the  Engineer-in-Chief ,  in  my 
BoABD  OF  opinion,  was  quite  wrong.  Supposing  he  had  the  right  of 
entering  upon  an  assessment  under  condition  43 — having  entered 
upon  it  he  estimated  it  on  a  wrong  principle  for  the  reason  I  have 
already  pointed  out,  that  there  was  considerable  doubt  whether 
the  damage  to  these  houses  was  damage  in  respect  of  which 
either  the  Board  or  the  contractor  could  be  liable.  Now  the 
damage  for  which  the  contractor  should  be  liable  is  said  to  be 
very  large  indeed.  If  the  words  of  the  specification  are  read 
that  would  appear  to  be  so.  Paragraph  2  provides  (His  Honor 
read  it).  That  provision  indicates  that  the  contractor  has  to  do 
certain  things :  he  has  to  shore  up  or  protect  and  make  good  all 
buildings  injured  or  liable  to  be  injured  during  the  progress  of 
the  work,  and  will  be  held  liable  for  damage,  etc.  Now  it  has 
been  contended  for  the  defendant  that  those  words  mean  all  that 
from  the  first  glance  at  them  appears.  Their  generality  is  so 
great  that  they  might  include  any  damage  to  these  buildings  or 
properties,  but  in  my  opinion  these  words  must  be  confined  to 
the  meaning  that  the  contractor  shall  be  liable  for  all  damage 
arising  during  the  prosecution  of  work  for  which  the  Board 
itself  would  be  liable,  but  for  that  contract.  If  it  were  such 
damage,  then  the  contractor  was  to  bear  the  burden  and  not  the 
Board,  but  if  it  be  not  such  damage  of  course  the  Board  is  not 
liable,  and,  therefore,  the  contractor  should  not  be.  All  reason 
points  to  that  conclusion,  or,  if  it  were  not  so,  any  class  of 
general  damage  to  buildings,  such  as  nobody  could  be  liable  for 
at  law,  would  be  imposed,  for  no  reason  one  can  conjecture,  by 
the  Board  upon  the  contractor.  There  was  no  reason  for  the 
Board  to  be  afraid  or  benevolent  at  the  cost  of  the  contractor, 
and,  therefore,  it  seems  unreasonable  that  they  should  attempt 
to  impose  on  him  that  which  should  not  be  imposed  either  on 
them  or  on  the  contractor.  Therefore,  I  think  his  liability  most 
be  limited  to  indemnity  to  pay  for  damage  which  otherwise  might 
fall  on  the  Board.  If  that  be  so,  then  the  only  liability,  of  course, 
which  the  contractor  would  be  responsible  for  would  be  such  as 
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would  attach  to  the  Board  itself  under  the  common  law.     I  do  }^ 

not  agree  that  sec  79  of  the  defendant's  Act  of  Parliament  was  Shaw 
intended  to  increase  this  liability.  I  am  quite  satisfied  that  it  Mklbottkkk 
was  intended,,  as  far  as  might  be,  to  diminish  rather  than  increase  Msn^roLiTAK 
this  liability,  and  was,  in  fact,  intended  to  make  the  Board  liable  ^J^^^' 
to  make  compensation  in  cases  where,  by  the  common  law,  they 
woold  be  responsible.  Clause  9  of  the  specification  requires  that 
the  contractor  must  keep  his  trenches  dry,  so  that  the  founda- 
tions of  the  sewer  and  the  adjoining  buildings  shall  not  be 
injured,  and  if  any  damage  arises  the  necessary  repairs  must  be 
effected  at  the  sole  cost  of  the  contractor.  That  again  shows  it 
is  damage  for  which  the  Board  would  be  responsible.  Seeing 
that  this  is  the  kind  of  damage  referred  to,  it  seems  that  on  the 
bee  of  the  instrument  the  damage  to  the  buildings  by  the  pro- 
secution of  the  works,  and  assessed  by  the  Engineer- in-Chief, 
may  include  a  great  deal  of  damage  to  buildings  from  whatso- 
ever cause,  although  all  or  part  may  be  damage  for  which  the 
Board  or  the  contractor  cannot  be  liabla  Therefore,  on  its  face, 
as  an  assessment  it  is  bad ;  but,  if  there  had  been  any  doubt,  the 
Engineer-in-Chief  has  been  called,  and  he  in  the  most  candid 
waj  has  said  he  never  intended  in  the  sense  of  adjudication  to 
award  anything  against  the  contractor  by  his  assessment,  so  as 
io  affect  him  permanently,  but  all  he  desired  to  do  was  to  resort 
to  an  expedient  by  which  a  certain  sum  of  money  could  be 
withheld  as  a  guarantee  fund  in  case  any  one  of  the  claimants 
succeeded  in  making  good  his  claim  against  the  Board,  and  with 
the  intention  that  the  balance  by  another  expedient  should  be 
handed  back  to  the  contractor.  He  said  he  believed  this  assess- 
ment could  always  be  disputed  by  the  contractor,  and  then  he 
eonld  yield,  and  any  balance  coming  out  of  the  8002.  would  be 
handed  back.  Although  well-intentioned,  the  course  pursued  by 
him  was  utterly  wrong,  and  therefore  the  Engineer-in-Chief  in 
this  case  resorted  to  clause  43  in  an  entirely  erroneous  belief  that 
it  was  available  to  him  for  the  purpose  he  intended  to  use  it 
for,  and  consequently,  in  attempting  to  use  it,  he  used  it  wrongly. 
Therefore,  in  my  opinion,  this  entry  as  to  damages  is  quite 
ineffectual  on  its  face  on  examination,  and  on  the  oral  evidence 
rf  the  Engineer-in-Chief. 
V.UK,  Vol.  XXIV.  F 
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^^^  It   has  been  contended  that,   although  the  damages  might 

Shaw         remain,  this  is  as  to  the  earlier  part   a  good  final  certificate, 
Mklboubne     and  as  to  the  latter  part  a  good  assessment,  but  it  appears  to 
Metropolitan  ™®  ^^  cannot  be  a  good   assessment,  although,  if  it   were,    it 
Board  of      might  for  convenience  stand  on  the  same  piece   of  paper   as 
the  final  certificate.     Whether  that  may  be  so  or  not  it  is  bad 
in  every  way  as  an  assessment,  and  therefore  appears  to  be  un- 
important as  such  from  any  point  of  view  in  this  case. 

Then  it  is  said  that  the  Engineer-in-Chief,  two  months  after- 
wards, finding  that  there  was  doubt  and  difiiculty  about  this 
matter,  determined  to  set  it  right  by  making  an  award  under  the 
same  contract.  He  has  very  large  powers  of  arbitration,  and  he  set 
to  work  to  rectify  the  probable  and  possible  blunder  involved  in 
the  assessment  by  making  an  award  which  he  thought  would  be 
conclusive.  Accordingly,  he  made  his  award.  He  did  not  give 
any  notice  of  any  sort  or  kind  to  the  contractor,  nor  had  the 
contractor  any  knowledge  of  the  proposed  arbitration.  The 
Engineer-in-Chief  had  seen  little  or  nothing  of  these  buildings 
himself.  He  had  seen  them  once  from  the  outside,  and  he  had 
heard  something,  we  do  not  know  what,  from  his  officers  of  the 
damage  done,  and  on  these  materials  he  made  his  award, 
awarding  practically  that  500Z.  was  the  value  of  the  damage  to 
be  deducted  by  the  Board  from  the  contractor's  money.  70L 
was  to  be  deducted  on  account  of  the  item  for  the  railway 
crossing,  and  he  awarded  that.  As  to  the  award  it  is  said  that 
on  its  face  it  is  bad  because  it  shows  (assuming  it  is  an  award 
on  subject  matter  he  could  enter  into,  and  had  entered  into 
rightly,  and  made  an  award  which  might  stand)  that  the  500L 
is  calculated  not  for  the  damage  arising  from  a  breaxii  by  the 
contractor,  but  as  the  value  assessed  of  all  damages  to  the 
houses  themselves  by  whatsoever  cause.  The  same  blunder 
had  occurred  in  the  assessment.  It  also  is  said  to  be  bad  on  its 
face,  and  I  think  it  is  for  the  same  reason.  He  has  made  aa 
award  which  is  inconsistent — that  is,  having  decided  in  such  a 
manner  that  the  proper  amount  cannot  be  separated  from  what 
is  probably  or  possibly  the  wrong  amount.  Then  I  think  that 
on  examination  of  the  arbitration  clause  under  this  contract 
that  £is  to  many  things  the  arbitration  is   intended   to  be  a 


Digitized  by 


Google 


VOL  XXIV.]  LXI  &  LXII  VICT.  83 

judicial  proceeding.      I  think  also  that  as  to  some  things  it  ]^ 

may  not  be  a  judicial  proceeding.     In  point  of  fact  if  one  takes  Shaw 

condition  No.  61  and  reads  it  down  to  the  first  semicolon,  or  Melbourne 

rather  the  second  semicolon,  I  think  it  may  be  possible  that  mkiiiopolitan 

most  of  the  matters,  if  not   all,   which   are   included   in  that  ^^^' 


portion  of  the  conditions  do  not  require  a  judicial  proceeding. 
They  are  things  which  he  may  certify  on  his  own  motion  as  an 
expert  I  do  not  say  it  is  so,  but  it  seems  to  me,  from  the  little 
attention  I  have  been  able  to  give  to  it,  that  up  to  that  semicolon 
it  says  it  need  not  be  a  judicial  proceeding  as  to  matters  ante- 
cedent. I  think  the  first  semicolon  seems  to  mark  the  line,  and 
that  subsequent  to  it  plainly,  it  seems  to  me,  the  clause  does  con- 
template judicial  proceedings.  It  is  quite  certain  judicial  pro- 
ceedings are  contemplated  in  some  cases.  (His  Honor  read  the 
concluding  portion  of  the  condition.)  It  is  impossible  for  the 
En^eer-in-Chief  to  know  what  was  the  contractor's  contention 
until  be  heard  what  evidence  he  could  give  in  support  of  it.  It  is 
also  provided  near  the  end  of  this  clause  (His  Honor  read  it).  So 
that  it  cannot  be  contended  that  this  contract  has  its  one  uni- 
versal reference  as  to  all,  but  that  from  time  to  time  all  matters 
are  to  be  referable,  showing  there  is  a  particular  something  to 
be  brought  under  his  observation  as  it  arises  in  order  to  be  dealt 
with  by  him  as  arbitrator.  Therefore  it  is  plain  that  some  cases 
are  for  judicial  proceedings,  and  in  my  opinion  a  dispute  of  this 
kind  is  a  very  difficult  judicial  proceeding.  It  is  impossible 
that  it  can  be  anything  other  than  a  judicial  proceeding.  It 
cannot  be  decided  by  a  man  off-hand  by  himself.  I  therefore 
think  there  never  was  any  arbitration  such  as  is  contemplated 
by  this  contract. 

It  is  said  that  the  award  is  also  bad  because  it  is  not 
indorsed  under  clause  62,  but  in  my  opinion  there  is  nothing  in 
that  contention,  because  although  the  word  "indorsement"  is 
©ed  it  would  be  quite  sufficient  to  have  a  specific  expression  of 
the  Engineer-in-Chief  8  will  under  clause  62  on  the  instrument, 
whether  on  the  back  or  front.  As  long  as  he  says  "  This  is  my 
final  certificate,"  that  is  sufficient,  and  that  does  appear. 

I  think  this  disposes  of  all  I  need  say  on  the  leading 
features  of  this   case.    It  has  been   contended  that  the  final 
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^^  certificate  is  not  good  because  under  clause  62  it  should  have 

Shaw         indorsed  upon  it  a  statement  that  it  was  a  final  certificate.     In 

Melbourne     my  opinion  that  clause  and  the  clauses  immediately  in  contact 

Metropolitan  ^^^^    ^^    relate   altogether    to   the    arbitration   which   is  con- 

B^RD  OF      templated  by  the  contract.     I  think  also  that  the  argument  of 

Mr.  Irvine  is  unanswerable.     The  contract  provides  that  progress 

certificates  should  not  be   final.     In   addition   to  that  I  think 

clause  57  prescribes  all  that  is  intended  to  be  said  about  the 

certificate  for  progress  payment  and  balance  payment  of  the 

money.     Arbitration  refers  to  other  things,  and  such  disputes  as 

may  arise  in  respect  of  these;  but  if  the  contractor  gets  the 

superintending  officer  s  certificate  for  the  balance  countersigned 

by    the  Engineer-in-Chief  it  appears  to    me    he    has  got   all 

he    requires    for    the   purpose    of    bringing   his    action,    and 

the    fact    is    notable    that    the    language    of    clause    62     is 

not    negative.      It    does    not     say     a     certificate    shall     be 

bad,     but     for     the     purpose     of     shutting      every    person's 

mouth  if  it  ha^  been  so  indorsed  it  is  final.     That  establishes 

thus  much — the  plaintiff  is  entitled  to  3,705i.  198.  Sd. 

It  is  contended  that  a  further  item  of  1382.  48.  lOd.  was  paid 
to  the  Railway  Department.  The  defendant  as  to  that  item 
claimed  it  in  its  defence  originally  in  a  way  that  does  not  agree 
with  the  evidence  at  all.  It  is  said  the  contractor  was  bound  to 
have  protected  the  railway  line  under  his  contract,  and  that  be  did 
not  and  the  railway  line  was  damaged.  The  evidence  is  that  he 
was  never  asked  to  protect  the  railway  line,  but  the  Railway- 
Department  itself  protected  that  line  by  an  arrangement  with 
the  Board,  not  consulting  the  contractor,  and  that  the  BoajxL 
agreed  to  pay  the  Railway  Department,  with  the  intention 
themselves  of  deducting  the  amount  from  moneys  coming  from 
them  to  the  contractor.  That  being  so,  the  plaintiff  never  did 
anything  to  the  cros.sing,  and  his  neglect  did  not  cause  any 
damage,  because  the  crossing  was  amply  protected  by  the 
Railway  Department  when  he  passed  beneath,  and  therefore  the 
contention  is,  if  that  is  the  case,  it  did  not  need  it ;  but  there 
has  been  an  amendment  of  the  pleadings  which  counter-claims 
an  item  of  70L  in  respect  of  this  protecting  of  the  railway 
crossing.      The   Engineer-in-Chief  thought  that  although   the 


Digitized  by 


Google 


Madden,  C.J. 


VOL.  XXIV.]  LXI  k  LXni  VCT.  85 

Board  paid  138Z.  48.  lOd.,  701.  is  a  fair  charge  against  the  con-  ^ 

tractor,  and  he  attempted,  as  I  say,  in  his  award  to  award  that,  Shaw 
bnt  now  that  item  is  claimed  in  the  counter-claim.  It  has  Mblbouknx 
troubled  me  very  much  indeed,  because  the  matter  involves  a  Mbtropolitan 
very  nice  point  of  law,  but  the  substantial  transaction  is  one  in  ^^^^^ 
which  the  contractor  knew  what  his  obligation  was.  I  am 
inclined  to  think,  on  the  whole,  he  must  have  been  reminded  of 
it  by  Oliver,  whose  recollection  was  not  keen,  and  whose 
hesitation  was  considerable,  and  who  said  it  is  alleged  that  he 
told  the  contractor  that  they  had  arranged  to  do  the  work.  I 
think  I  should  accept  the  view  that  he  was  told  of  it.  I  am 
inclined  also  to  think  that  as  he  said  nothing,  and 
allowed  the  work  to  go  on  that  he  was  to  do,  it  would 
be  a  fair  inference  that  he  allowed  the  others  to  believe 
that  he  was  consenting.  I  therefore  think  the  defendant 
was  entitled  to  deduct  702.,  which  was  a  portion  of  the 
138/.  4«.  lOd.  paid  by  them.  Then  in  the  same  counter-claim 
there  is  now  claimed  a  sum  of  5002.  in  respect  of  the  moneys 
paid  by  the  Board  to  these  various  claimants  for  the  damage  done 
to  their  houses.  Now  as  to  that — according  to  the  definition  I 
have  placed  on  clause  62  the  defendants  were  bound  to  show 
Aat  the  damage  in  question  was  damage  for  which  they  were 
responsible  and  which  responsibility  they  could  therefore  put  on 
the  contractor.  In  my  opinion  they  have  failed  in  that  entirely. 
If  one  takes  their  own  evidence  alone,  so  far  as  it  affirmatively 
supports  their  plea  it  is  of  the  vaguest  description.  According 
to  their  evidence  they  cannot  determine  whether  the  damage 
might  have  been  wholly  caused  by  the  withdrawal  of  sub- 
terranean water  or  partly  by  it.  The  burden  is  on  them 
to  show  that  there  was  liability  on  them  to  pay  these 
damages  in  order  to  charge  the  plaintifi^,  and  they  have  failed, 
and  on  that  part  of  the  counter-claim  they  cannot  recover.  There- 
fore, in  my  opinion,  the  plaintiff  was  entitled  to  recover  the 
difference  between  702.  and  9382.  48.  lOd  I  take  off  the  12.  This 
leaves  8682.  4s8.  lOd.  In  pointing  to  the  several  things  which 
tmder  condition  43  the  Engineer-in-Chief  might  have  done  in 
Uie  circumstances  which  arose  and  embarrassed  him,  I  omitted  to 
point  out  that  under  clause  59  there  is  an  express  authority 
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^^^  given  to  him  to  withhold  his  final  certificate  without  being  respon- 

Shaw  sible  in  any  way  to  the  contractor  for  doing  so,  and  that,  there- 

MEiiBouBNE  fore,  there  was  a  safety  valve  which  he  might  have  resorted 

MKraopoLiTAN  ^  ^^  ^^®   circumstances  which   embarrassed   him,  in  order  to 

Board  of      ascertain  what  he  should  do  in  order  to  protect  his  Board  from 
Works.  ^  ^ 
the  then  non-existing  liabilities  for  damage,  but  which  liabilities 

!__!_*    might  later  on  mature  into  real  liability.     I  intended  to  have 

cited  Hudson  on  Building  Contracts  (2nd  ed.),  p.  281, a  book  which 
appears  to  be  a  very  admirable  compilation  of  the  law  relating 
to  contracts.  This  is  an  authority  that  once  a  final  certificate  is 
issued,  though  it  blunders  in  point  of  fact,  it  is,  nevertheless,  not 
revocable  or  amendable  even  by  the  Engineer-in-Chief  himself. 
Therefore  once  he  issues  a  final  certificate,  although  it  may  in- 
volve immense  errors  in  conception  and  making  up,  it  is  not 
amendable.  The  learned  author  cites  Adams  v.  Oreat  North  of 
Scotland  Railway  Company  (a).  I  think  the  authority  reported 
scarcely  goes  the  entire  length  the  learned  author  quotes  it  for. 
Judgment  for  the  plaintiff  for  868Z.  48.  lOd. 

From  this  judgment  the  defendant  appealed. 

P.C.  Isa^zc  A.  Isaacs  (A.G.)  and  Fink  (F,  0.  Duffy  with  them)  for 

iggg  the  appellant — The  certificate  exhibit  G  1  is  not  one  for  the 

June  22,  28.  larger  amount.  It  is  necessary,  in  order  to  enable  the  plaintiff 
to  succeed,  that  he  should  have  obtained  a  certificate  for  that 
amount.  There  has  been  a  failure  on  the  plaintiffs  part  to 
comply  with  condition  57.  The  Engineer-in-Chief  says  he  has 
the  right  to  assess  the  amount  of  indemnity  payable  by  the 
contractor  to  the  Board  for  not  shoring  up,  etc.  Assuming  this 
was  a  final  certificate,  it  is  bad  under  clause  43  of  the  conditions 
of  contract.  The  Engineer-in-Chief  admitted  that  he  had  no 
materials  upon  which  to  form  a  judgment  as  to  the  correct 
assessment.  What  he  did  was  to  take  the  whole  of  the  claims  sent 
in,  whether  they  could  be  recovered  or  not,  or  whether  the  con- 
tractor was  obliged  to  pay  or  not,  and  for  present  purposes 
recommended  that  SOOl,  be  retained  as  an  interim  sum  for  a 
guarantee  fund  to  cover  any  liability. 

(a)    [1891]  App.  Cas.  31. 
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Irvine  and   Cussen  for  the    respondent — The  question   is  ' 

whether  the  facts  mentioned  in  clause  57  have  been  certified  to  ^^^ 

and  countersigned  for.     The  Court  should  look  at  the  contract         Shaw 
first  and  not  at  the  certificate.      The  contract  where  doubtful     Mxlboubits 
should  be  construed  in  the  contractor's  favour.    The  Engineer-  mbtrojpolitaw 
m-Chief  has  to  certify  to  two  facts — have  the  works  been  finally      ^S^  ^' 
and  satisfactorily  completed — and  he  does  so  in  so  many  words 
in  the  certificate  which  provides  for  the  payment  of  the  whole 
amonnt  certified  for ;  a  thing  he  could  not  do  unless  he  were 
giving  a  final  certificate.     The  words  "  less  10  per  cent."  dis- 
tinguish this  certificate  from  a  progress  certificate.   The  work  was 
done.    The  term  "  works  "  under  this  contract  does  not  mean 
the  performance  of  everything  under  the  contract.     Clauses  61 
and  62  show  what  is  meant  by  a  final  certificate.     As  to  the 
capacity  in  which  the  Engineer-in-Chief  signed  the  certificate, 
see  Young  v.  Schuler  (6).     The  same  principle  was  aflSrmed  by 
the  FuU  Court  in  EUU  v.  Horaley  (c),  where  the  town  clerk 
was  found  to  have  certain  duties  under  a  statute  and  had  to 
certify  to  the  signing  of  a  petition.     The  Court  held  that  the 
certificate  was  right  in  form,  but  that  the  evidence  showed  that 
the  town  clerk  never  purported  to  act  within  his  powers. 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[WiLUAMS,  Hodges,  and  Hood,  JJ.]  This  is  an  appeal  from  a 
judgment  of  the  learned  Chief  Justice,  in  which  he  ordered  that 
judgment  be  entered  for  the  plaintiff"  for  the  sum  claimed  by 
him,  viz.,  £938  4«.  lOd.,  less  a  sum  of  70i.  The  main  defence  and 
the  sole  defence  to  which  we  need  refer  is  set  out  in  paragraph  6 
of  the  statement  of  defence.  "  It  was  provided  by  clause  67  of 
the  conditions  of  the  said  contract  that  no  sum  or  sums  of  money 
should  be  considered  to  be  due  or  owing  to  the  contractor,  nor 
should  the  contractor  make  any  claim  for  or  on  account  of  any 
work  executed  or  maintained  by  him,  whether  work  mentioned  in 
Uie  specification,  or  any  extras,  additions,  enlargements,  deviations, 
or  alterations  thereto  or  therein,  unless  such  certificate  as  is 
referred  to  in  the  said  clause  should  have  been  given  by  the 
roperintending  officer  and  countersigned   by  the  Engineer-in- 

(*)   [1883]  11  Q.RD.  651.  (c)     [1898]  23  V.L.R.  609. 
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^'^'  Chief,  as  in  the  said  clause  provided.     No  such  certificate  has 

1898  been  given  by  the  superintending  officer,  or  countersigned  by  the 

Shaw         Engineer-in-Chief,  as  required  by  the  said  clause  in  respect  of 
Mkl^'ukne     *^®  ^^  ^^^  ^f  £938  4t8.  lOd.,  or  any  part  thereof." 

AND  Now,  the  Chief  Justice  has  found  the  issue  raised  by  that 

BoAED  OF      paragraph  in  favour  of  the  plaintiff— that  is  to  say,  that  he  had 

'        obtained  the  certificate,  and  that,  therefore,  that  defence  was  not 

WiUiams,  J.  available  for  the  defendant.  He  therefore  held  the  plaintiff 
entitled  to  recover  the  amount  claimed.  It  is  upon  that  question 
we  do  not  agree  with  the  Chief  Justice,  and  this  particular 
question  goes  to  the  root  of  the  whole  cause  of  action. 

The  certificate  relied  upon  is  exhibit  G  1.  Before  I  refer  to 
the  certificate  itself  it  is  right  I  should  draw  attention  to  certain 
clauses  or  conditions  of  the  contract  relating  to  that  certificate, 
and  to  the  right  of  the  plaintiff  to  recover  the  sums  of  money 
alleged  to  be  due  or  owing  to  him. 

The  principal  clause  is  57,  which  provides  the  manner  in 
which  payment  is  to  be  made.  Payments  are  to  be  made  from 
time  to  time  at  the  rate  of  90  per  cent,  of  the  amount  then  due 
upon  the  work  done,  and  so  on ;  "and  the  balance,  subject,  how- 
ever, to  the  provisions  hereinbefore  contained  respecting  main- 
tenance, together  with  the  amoimt  deposited  as  cash  security,  or 
the  equivalent  thereto,  in  thirty  days,  or  as  nearly  as  may  be, 
after  the  superintending  officer  shall  have  certified  under  his 
hand  that  the  works  have  been  finally  and  satisfactorily  com- 
pleted, and  that  such  balance  together  with  the  deposit  security 
is  due  to  the  contractor."  And  then,  further  on,  the  same  clause 
proceeds — "  But  all  such  certificates  given  by  the  superintending 
officer,  whether  for  any  progress  or  final  payment,  must  be 
countersigned  by  the  Engineer-  in-Chief  before  having  any  force 
or  validity."  Then  again,  further  on  in  the  same  clause  comes  a 
proviso : — "  Provided  that  no  sum  or  sums  of  money  shall  be  con- 
sidered to  be  due  or  owing  to  thecontractor,nor  shall  the  contractor 
make  any  claim  for  or  on  account  of  any  work  executed  or 
maintained  by  him,  whether  work  mentioned  in  the  specification 
or  any  extras,  additions,  enlargements,  deviations,  or  alterations 
thereto  or  therein,  unless  such  certificate  as  aforesaid  shall  have 
been    given    by  the   superintending  officer   as    aforesaid,  and 
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countersigned  by   the   Engineer-in-Chief   as  aforesaid."    Now,  ^'^' 

that  being  the  stipulation  in  the  contract  relative  to  this  certifi-  1898 

cate,  the  question  arises  whether  the  plaintiff  has  got  that  certifi-  Shaw 

cate— in  other  words,  has  he  obtained   the  certificate  entitling  Melbourne 

him  to  payment  of  the  sum  of  money  he  claims ;  or  whether  the  mbtropoutan 

defendant's  pleading:  I  have  read  is  sustained — viz.,  that  he  has      Board  of 

.              Works. 
not  obtained  the  certificate  ?    The  question  depends  upon  the  view  

we  take  of  the  certificate  itself  and  of  the  evidence  relating  to  it  so  ' 

far  as  this  evidence  is  admissible. 

The  document  relied  upon — Exhibit  G  1 — is  a  certificate,  and 

as  it  stands  appears  to  consist  of  two  documents,  both  of  which 

are  before  me.     One,  it  is  true,  heus  been  cancelled  and  another 

substituted  for  it,  owing  to  the  fact  that  11.  was  deducted  for 

penalties,  but  the  cancelled  document  showed  the  value  of  the 

work  done  to  be  70,2612.  Ss.  lOd.     It  then  sets  forth  the  amount 

of  the  previous  payments  at  66,555i.  98.  7d,    It  then  deducted 

an  amount  for  work  done  by  the  Railway  Department,  as  per 

attached  voucher,  ISSl.  4«.  lOd.,  leaving  a  balance  of  3,567i.  14«. 

5d.   Then  on  the  face  of  it  appears  a  further  deduction, "  Damages 

to  buildings  by  prosecution  of  works  assessed  by  the  Engineer- 

m-Chief  under  clause  43  of  the  conditions  of  contract  at  800i.," 

leaving  a  balance  of  2,7672. 148.  5(2.,  after  deducting  the  penalties 

altogether.     That  is  what  appears  on  the  face  of  the  document, 

and  that  is  signed  by  Oliver,  the  superintending  engineer,  and 

countersigned  by  the  Engineer-in-Chief  by  means  of  the  words 

"  Pass  2,767i.  14«.  5d    W.  Thwaites."    The  certificate  states  that 

the  works  and  materials  are  satisfactory,  and  that  the  quantities 

and  measurements  are  correct.     Now,  without  laying  too  much 

stress  on  the  point,  I  wish  to  draw  attention  to  the  fact  that  this 

certificate  is  not  in  the  form  prescribed  by  clause  57.     That 

clause  expressly  provides  that  "  the  superintending  ofilcer  shall 

have  certified  under  his  hand  that  the  works  have  been  finally 

and  satisfactorily  completed,''  but  the  certificate  says  '*  that  the 

works  and  materials  are  satisfactory  and  that  the  quantities  and 

measurements  are  correct."    This  is  a  certificate  which  I  may 

describe  as  one  for  progress  payments,  and  is  not  the  certificate 

mentioned  in  clause  57  for  the  balance.     The  Engineer-in-Chief 

haying  countersigned  for  II.  too  much,  another  document  was 
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^'^'  prepared  very  much,  to  the  same  effect,  except  that  the  error  was 

1898  corrected  and  the  Engineer-in-Chief  countersigns  it  "  Pass  2,766i. 

Shaw  148.  5d"     Looking  at  that  document  alone  we  think  that  if  it  be 

MELwiuBNE  ^  balance  certificate  within  the  meaning  of  clause  57,  assuming 

AND  i\^Q^^  fact  in  plaintiff's  favour,  it  is  a  balance  certificate  which 

MSTBOPOLITAN  '^ 

Board  of      states  that  what  the  Engineer-in-Chief  countersigned  as  being 
due  to  the  contractor,  what  he  is  prepared  to  vouch  for  by  his 

WiUtams,  J.  signature  as  being  due  to  the  contractor  and  as  being  the  amount 
which  the  defendant  should  pay  to  the  •  contractor,  is  2,766Z.  14«. 
od.  The  reason,  apparently,  why  he  is  prepared  to  countersign 
only  for  the  less  amount  is  that  he  knows  that  there  are  claims 
outstanding  against  the  Board  for  damage  to  buildings  by  reason 
of  the  failure  of  the  contractor  to  carry  out  satisfactorily  the 
specification  which  provides  that  the  contractor  must  shore  up 
buildings  and  take  every  other  precaution  against  damage  to 
buildings.  The  specification  also  provides  that  in  the  event  of 
damage  caused  to  other  buildings  the  contractor  shall  be  respons- 
ible to  the  Board  for  the  damage  so  occasioned.  In  other  words, 
it  is  provided  in  the  specification  that  the  contractor  shall  do  this 
work  at  his  own  expense,  and  if  he  does  not  that  he  shall  recoup 
the  Board  for  the  damage  they  should  have  to  pay.  The 
Engineer-in-Chief  having  this  fact  in  mind,  that  claims  against 
the  Board  were  outstanding,  thought  it  necessary  when  framing 
this  certificate  to  make  some  provision  for  reimbursing  the  Board 
for  the  damage  they  might  sustain  by  reason  of  these  claims.  He, 
in  effect,  takes  up  the  position  "  I  cannot  say  either  that  the  works 
have  been  finally  and  satisfactorily  completed,  or  that  the 
contractor  is  entitled  to  3,5672.  148.  5d,,  because  if  those  claims 
be  established  against  the  Board  it  will  have  to  pay  them,  and 
the  contractor  in  that  event  will  have  to  recoup  the  Board.  I 
must,  therefore,  make  allowance  for  such  a  state  of  things,  and 
until  these  claims  are  more  accurately  ascertained  I  can  only 
countersign  a  cheque  for  the  less  amount,  that  is  for  2,766i.  14*8. 
5d.,  the  amount  claimed  by  the  plaintiff  less  SOOl."  This  is  the 
view  we  take  of  the  document  itself. 

Then  the  question  arises — Does  the  evidence,  so  far  as  it  goes, 
sustain  that  view  ?  The  most  important  evidence  is  that  of  the 
Engineer-in-Chief  himself,  who  countersigned,  when  stating  his 
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intentions  in  reference  to  this  document.   He  said : — "I  remember  ^'^' 

sending  exhibit  G  1  with  letter  to  plaintiff.     I  do  not  care  what  1808 

the  document  was  called.     Leaving  out  the  words  as  to  damage,         Shaw 
I  intended  to  convey  to  the  Board  that  all  the  items  summed  up     Mbl^urnb 
m  70,21IZ.  88.  lOd.  were  well  and  satisfactorily  completed,  and  ^^jj^ 
that  the    50/.   for  maintenance  was  properly  paid ;  also,   that      Boabd  of 

66,555i.  9«.  7rf.  was  the  amount  of  previous  payments  to  the  con-  ' 

tractor."     Then  comes  this  important  statement  by  him  :  "  And     ^*^^«»^»  ^' 

that,  apart  from   deductions  for  damage  and  railway   claims, 

3,705i.  19«.  3d,,  was  then  due  to  the  contractor.   I  did  not  require 

the  plaintiff  to  do  any  further  work  to  railway  crossing  than  the 

railway  people  had  done.     Apart  from  any  work  to  be  done  by 

plaintiff  to  injured  buildings,  I  desired  to  convey  to  the  Board 

that  no  further  work  remained  to  be  done  by  plaintiff  under  the 

contract."   What  do  these  words  mean  ?   They  mean  that,  having 

regard  to  the  document  3,705i.  19«.  3d.,  less  800/.,  was,  in  Mr. 

Thwaites'  opinion,  then  due  to  the  contractor — the  latter  sum 

being  deducted   as  a  necessary  corollary  of  the   Engineer-in- 

Chief s  evidence,  the  truth  of  which  has  not  been  questioned. 

Later  on  he  says : — "  I  intended  it  for  a  final  certificate  down  to 

the  balance  of  3,705/.  198.  3d,    I  had  to  ascertain  what  was  due 

to  the  contractor,  and  then  I  had  to  deduct  from  that  what  the 

Board  was  entitled  to  deduct."     Further  on  he  says  : — "  I  do  not 

say  that  the  plaintiff  committed  a  breach  of  the  contract,  but  he 

did  not  comply   with    the  conditions  of  the  contract   by  not 

making  good  the  damaged   buildings.     I  might  have   declined 

to  give  a  final  certificate  till  the  buildings  had  been  made  good, 

or  I  might  have  carried  them  out  at  the  contractor's  expense,  or 

I  might    have  assessed   the  damage   against  the  contractor." 

Further  on  he  says  : — "  I  found  that  he  was  entitled  under  the 

contract  to  the '3,705/.  198.  3d.,  and.  the  Board  was  entitled  to 

deduct  the  amount  assessed  by  me  and  the  railway  claim.     I 

assessed  the  800/.  under  condition  43  by  the  writing  on  the  face 

of  exhibit  Q  1.     I  took  the  then  damages,  and  the  prospect  of 

damage  which  might  arise  on  contract.     I  added  up  the  total  of 

all  the  claims  we  had,  and  also  some  items  in  respect  of  which 

we  had  not  got  any  claim,  but  had  had  a  general  notice  of  claim." 

Now,  we  think  that,  considering  the  document  itself,  the  effect  of 
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^•^'  that  evidence  is   that  this  was  not  the  "  balance  certificate  " 

1898  contemplated  and  provided  for  in  clause  57  of  the  conditions  of 

Shaw  contract,  and  not  only  was  it  not  that  balance  certificate,  but  it 

Melbourne  ^®-''  never  intended  to  be,  except  in  respect  of  the  less  sum  2,766i. 

AND  14^^  5^     IsTq  doubt  it  may  have  been  intended  to  be  a  balance 
Metropolitan  ,  ^  •' 
Board  of  certificate  for  that  amount,  but  not  for  the  amount  sued  for,  and 
Works* 
the  contractor  must  have  a  certificate  for  the  latter  amount, 

WilltanM,  J.     otherwise   he   cannot   recover.     This  is  a  view   which   might 

certainly  have  presented  iti^If  to  the  Engineer-in-Chief.     He 

might  say  that  the  taking  of  these  precautions — shoring  up,  etc 

— is   part   of   the  contract,  and   is   in   the  specification.     The 

contractor  has  got  to  do  all  this  at  his  own  expense,  and  if  he  do 

not  and  damage  result,  it  is  also  provided  in  the  same  clause  that 

he  is  to  be  responsible  to  the  Board.     In  other  words,  if  the 

Board    pays    the    damage   he  has   to   repay   the   Board.     The 

Engineer-in-Chief,  having  all  these  matters  before  him,  probably 

took  up  the  position  that  he  ought  not  to  countersign  the  balance 

certificate  under  clause  57  without  making  some  provision  for 

the  protection  of  the  Board.     In  all  probability  if  he  had  been 

asked  to  countersign  for  the  larger  sum  he  would  have  refused. 

He  would  have  insisted  upon  making  some  provision  for  the 

deductions.     As  this  view  is  one  which  goes  to  the  root  of  the 

whole  cause  of  action,  it  will  not  be  necessary  for  us  to  decide 

any  other  question.    We  think  the  judgment  of  the  Chief  Justice 

is  wrong  upon  this  point.    The  appeal  will  be  allowed,  with  costs. 

Judgment  will  be  entered  for  the  defendant,  with  costs.     The 

plaintiff  will  have  the  costs  of  any  issues  of  fact  in  which  he  has 

succeeded. 

Appeal  allowed. 

Solicitor  for  plaintiff*:  E.  E,  Dillon. 

Solicitors  for  defendant :  Fink,  Best  &  Hall. 

R.  H.  c. 
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Criminal  law—AdmisaibUity  of  evidence— Evidence  of  criminal  actn    other  than  1808 

those  charged.  May^. 

A  prisoner  wm  charged  with  the  offence  of  maliciously  wounding  with  intent 
to  do  grievous  bodily  harm.  At  the  trial  it  was  proved  that  a  constable  saw  the 
prisoner  with  a  bag,  stopped  him  and  asked  him  where  he  was  going  ;  that  the 
priioner  thereupon  ran  away,  but  was  caught  by  the  constable  and  brought  back, 
and  when  the  constable  began  to  examine  the  contents  of  the  bag  the  prisoner 
naaway  again,  and  on  being  pursued  turned  round  and  struck  the  constable  on  the 
head.  The  bag  contained  19  pigeons  and  a  claw-hammer.  The  prisoner  escaped, 
bat  was  afterwards  arrested.  A  question  of  the  identity  of  the  prisoner 
was  raised  at  the  trial.  For  the  prosecution  a  witness  gave  evidence  that  he 
had  been  robbed  of  19  pigeons  and  a  claw-hammer  the  night  before  the  offence 
charged ;  that  the  pigeons  were  returned  to  him,  but  that  he  could  not  identify 
the  prisoner  nor  the  claw-hammer.  The  jury  found  the  prisoner  guilty  of  unlaw- 
folly  wounding. 

Heldy  that  the  evidence  of  the  theft  of  the  pigeons  and  claw-hammer  was 
admissible. 

Per  a'Bickitt,  J.  That  even  if  such  evidence  were  inadmissible  it  was  of 
mch  a  nature  that  it  could  not  affect  the  mind  of  the  jury  to  the  prejudice  of  the 
prisoner  upon  the  charge  of  maliciously  wounding  with  intent  to  do  grievous 
bodily  harm. 

Uakin  V.  Attameif-General  of  N.S.  W.  ( [1894]  A.C.  57)  discussed. 

This  was  a  rule  nisi  for  a  mandaraua  calling  upon  Hood,  J., 
to  show  cause  why  the  following  question  should  not  be  reserved 
for  the  opinion  of  the  Full  Court : — Was  BrockwelFs  evidence  • 
given  at  the  trial  for  "  maliciously  wounding  **  admissible  ? 

John  Ludlow  was  tried  at  the  February  sittings  of  the 
Supreme  Court  in  its  criminal  jurisdiction,  before  Hood,  J.,  and 
a  jury  on  a  charge  of  maliciously  wounding  with  intent  to  do 
grevious  bodily  harm,  and  was  found  guilty  of  unlawfully 
wounding  and  sentenced  to  18  months'  imprisonment  with  hard 
labour.    The  evidence,  as  far  as  is  material,  was  to  this  effect : — 

William  Brockwell,  called  for  the  prosecution,  said  that 
19  pigeons  and  a  claw-hammer  were  stolen  from  his 
premises  at  Clifton  Hill  on  the  24th  March  1897 ;  that  the 
pigeons  were  returned  to  him  two  or  three  days  afterwards  by  a 
sergeant  of  police  ;  that  he  sold  them  at  the  market  three  weeks 
afterwards ;  and  that  he  could  not  identify  either  the  claw- 
hammer or  the  prisoner. 

(nonstable  Maloney  said  that  about  two  o'clock  on  the  morning 
of  25th  March  1897  he  saw  the  prisoner  in  Collingwood  with  a 
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^•^'  bag  npon  his  back ;  that  he  asked  the  prisoner  where  he  was 

1898  going  ;  that  the  prisoner  immediately  dropped  the  bag  and  ran 

Reoina        away,  but  was  brought  back  by  the  witness;  that  when   the 

Ludlow.       witness  was  looking  into  the  bag  the  prisoner  again  ran  away, 

and  being  pursued  by  the  witness  struck  the  witness  on  the 

hea*d  with  something  hard  and  escaped,  but  was  subsequently,  on 

the  15th  January  1898,  arrested  by  the  witness  and  another 

constable. 

Constable  Yickers  said  that  he  was  with  Constable  Maloney 
on  the  morning  of  25th  March  1897,  when  the  prisoner  was  met 
with  ;  that  he  examined  the  bag  dropped  by  the  prisoner  and 
found  therein  19  pigeons,  and  that  he  later  on  picked  up  a  claw- 
hammer. 

The  question  of  the  identity  of  the  prisoner  was  raised 
at  the  trial. 

Hood,  J.,  having  been  asked  to  reserve  a  question  for  the 
Full  Court  as  to  whether  the  evidence  of  the  larceny  of  the  19 
pigeons  and  the  claw-hammer  was  admissible  in  evidence, 
refused  to  do  so.     This  rule  nisi  was  then  obtained. 

^inifcfor  the  Crown  showed  cause — The  evidence,  of  Brockwell 
was  properly  admitted  as  showing  the  prisoner's  intent.  It  is 
more  probable  that  a  man  who  had  committed  a  crime  and  had 
the  proceeds  of  the  crime  in  his  possession  would,  in  his  attempt 
to  escape,  intend  to  do  grievous  bodily  harm  to  his  pursuer  than 
an  innocent  man. 

He  referred  to  Steplien  on  Evidence  (4th  ed.),  p.  9;  iZ.  v. 
Clewes  (a). 

Fisher  for  the  prisoner  moved  the  rule  absolute — Brockwells 
evidence  went  to  prove  a  felony  totally  distinct  in  kind  and  in 
time  from  that  for  which  the  prisoner  was  being  tried.  It  was 
quite  irrelevant  The  only  object  with  which  it  was  given  was 
to  show  that  the  prisoner,  having  committed  one  crime,  was  a 
person  likely  to  commit  another.  The  charge  was  a  distinct  one, 
and  should  have  been  kept  free  from  evidence  tending  to  show 
the  commission  of  another  crime.  Such  evidence  could  .only 
(a)    [1830]  4  C.  &  F.  221. 
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have  one  effect  on  the  minds  of  the  jury,  namely,  to  prejudice  ^'^' 

their  minds  against  the  prisoner.     The  principle  of  law  is  laid  1898 

down  in  numerous  cases,  and  any  encroachment  upon  this  Rboina 
principle,  which  alone  can  insure  a  fair  trial,  should  be  guarded  Ludlow. 
against.  The  evidence  was  evidence  which  would  have  been 
properly  admissible  to  convict  the  prisoner  of  larceny  of  these 
pigeons.  Pigeons  were  stolen,  they  were  found  in  the  prisoner's 
possession,  and  as  that  evidence  is  clearly  admissible  upon  that 
charge,  it  is  clearly  inadmissible  upon  any  other  charge. 

Counsel  referred  to  the  following  cases : — Makin  v.  The 
AU.'Gera.  of  N.S,W.  (b) ;  Reg.  v.  Miller  (c) ;  R  v.  Ellis  (d) ;  Ref/, 
V.  Gobden  (e) ;  R.  v.  Folkes  (/) ;  Reg.  v.  Trueman  (g) :  Reg.  v. 
Dungey  (h) ;  Reg.  v.  Giddens  (i) ;  Reg.  v.  Bleesdale  (k) ;  Reg.  v. 
Binley  {I) ;  Reg.  v.  Zieget^t  (m) ;  R.  v.  Rooney  (n)  ;  jR.  v.  West- 
wood  (a) ;  Reg.  v.  Oddy  (p)  ;  R.  v.  Birdseye  (g) ;  Reg.  v.  Holt  (r) ; 
Reg.  V.  Fuidge  (s) ;  Reg.  v.  BuUer  {t) ;  Reg.  v.  Oihaon  (u). 

Madden,  C.J.  In  this  case  we  granted  a  rule  nid  for  a 
mandamus  calling  upon  our  brother  Hood  to  reserve  a  case 
for  this  Court.  With  further  time  for  reflection,  and  having 
received  further  assistance  from  counsel  upon  this  important 
principle  in  the  conduct  of  criminal  trials,  we  think  that  the 
evidence  which  is  challenged  was  properly  admitted.  A  large 
number  of  authorities  were  cited  to  us  to  uphold  a  principle 
about  which  there  is  not  the  slightest  doubt,  namely,  that  where 
on  a  trial  for  one  criminal  offence  evidence  is  tendered  of  another 
and  distinct  offence  from  that  with  which  the  prisoner  is 
chained,  and  the  evidence  of  that  distinct  offence  is  not  essential 
or  relevant  to  the  proof  of  the  offence  with  which  he  is  charged, 
the  evidence  so  tendered  is  not  legally  admissible  and  must  be 

(6)  [1894]  A.C.  57.  (m)  [1867]  10  Cox  C.C.  555. 

(c)  [1895]  18  Cox  C.C.  64.  (n)  [1831]  7  C.  &  P.  517. 

id)  [1826]  6  B.  &  C.  145.  (o)  [1831]  4  C.  &  P.  647. 

(«)  [1862]  3  F.  &  F.  833.  (p)  [1851]  2  Den.  C.C.R.  264. 

(/)  [1832]  1  Moo.  C.C.  354.  {q)  [1830]  4  C.  &  P.  386. 

ig)  [1839]  8  C.  &  P.  727.  (r)  [1860]  BeU  C.C.  280. 

(*)  [1864]  4  F.  &  F.  102.  {jt)  [1864]  33  L.J.M.C.  74. 

(0  [1842]  Car.  &  M.  634.  (t)  [1848]  2  C.  &  K.  221. 

(i)  [1848]  2  C.  &  K.  765.  (w)  [1887]  18  Q.B.D.  537. 
V)     [1843]  2  Moo.  &  K.  524. 
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excluded.      Within  that  rule  falls  that  class  of  cases  where  an 

attempt  is  made  on  the  trial  of  a  man  for  one  offence  to  give 

evidence  of  another  and  wholly  different  offence  committed  at 

a  wholly  different  time,   with  the  view   of  showing   that    the 

prisoner,  being  a  man  of  a  particular  character,  is  very  likely  to 

have  committed   the   offence  with  which  he  is  then  charged. 

Evidence  of  that  sort  is  always  excluded,  because  according  to 

our  law  the  fact  that  a  man  has  committed  one  offence  Ls  no 

logical  ground  for   concluding  that  he  will   commit  another. 

Unless  there  is  a  distinct  correlation  between  the  two  offences 

essential   to   the   establishment  of  the   guilt   of  the   prisoner, 

evidence  establishing  the  earlier  offence  ought  not  to  be  received 

on  a  trial  for  the  later,  and,  if  received,  may  very  well  be  a  ground 

for  quashing  the  conviction.      For  all  that,  it  must  be  borne 

in  mind   that  it  may  well  happen  that   the  whole  essential 

evidence  to  establish  the  crime  with   which   the  prisoner   is 

charged,    may   consist   of   circumstances   which    establish    the 

committal  of  another  crime  by  the  prisoner.      To  say   that 

because  the  evidence  which   would  prove  the  offence  under 

consideration  is  connected  with  the  evidence  of  another  offence 

with  which  the  prisoner  is  not  charged,   the  prisoner  should 

therefore   not  be   convicted  —  that  because  by  reason   of   the 

villainy  of  the  prisoner  in  doing  the  acts  which  made  the  offence 

with  which  he  is  charged  criminal,  he  has  laid  himself  open  to 

a  prosecution  for  another  offence,  evidence  of  these  acts  should  not 

be  received — is  absurd.     If  such  were  the  case,  then  the  greater 

the  villainy  of  the  prisoner,  the  less  chance  would  there  be  of 

his  being  convicted,  because  by  his  villainy  he  had  precluded 

evidence  being  given  against  him.      The  rule  is  discussed  in 

Mahin  v.  Att-Gen,  for  N,S,W.  (v).      There  the  Lord  Chancellor 

after  alluding  to  the  kind  of  evidence  not  admissible,  says  : — 

"  On  the  other  hand,  the  mere  fact  that  the  evidence  adduced 

tends  to  show  the  commission  of  other  crimes  does  not  render  it 

inadmissible  if  it  be  relevant  to  an  issue  before  the  jury,  and  it 

may  be  so  relevant  if  it  bears  upon  the  question  whether  the  act 

alleged  to  constitute  the  crime  charged  in  the  indictment  were 

designed  or  accidental,  or  to  rebut  a  defence  which  would  other- 

(V)    [1894]  A.C.  67. 


Digitized  by 


Google 


VOL  XXIV.] 


LXl  &  LXII  VICT. 


97 


wise  be  open  to  the  accused."  Now,  that  is  a  statement  of  the 
principles  upon  which  evidence  which  in  effect  would  be  suffi- 
cient to  prove  another  and  a  different  offence  might  be  ad- 
missible in  order  to  prove  the  elements  going  to  make  up  the 
offence  charged. 

The  question  is,  whether  the  evidence  here  objected  to 
could  have  that  effect.  The  prisoner  was  charged  with  mali- 
ciously wounding  with  intent  to  do  grievous  bodily  harm. 
The  essence  of  that  offence  is  the  wounding  and  the  intent 
that  the  wound  should  be  so  grievous  as  to  amount  to 
grievous  bodily  harm.  Therefore  the  object  and  the  extent  of 
that  object  which  the  prisoner  had  in  mind  in  striking  the 
constable  was  plainly  matter  for  evidence.  A  man  who  is 
stopped  in  the  street  by  a  mere  intruder  might  knock  him 
down  to  show  his  resentment  for  the  undue  interference,  but  it  is 
much  more  likely  that  a  man  whose  liberty  is  at  stake,  who 
knows  that  if  he  does  not  escape  he  will  be  convicted  of  an 
offence,  that  man  has  a  motive  in  wounding  and  disabling  the 
person  arresting  him.  Therefore  it  becomes  a  question  what 
is  the  frame  of  the  man's  mind.  Was  he  trying  to  escape  because 
he  thought  that  the  man  had  no  right  to  interfere  with  him,  or 
was  he  afraid  that  if  interfered  with  and  arrested  he  might  be 
sent  to  gaol  ?  The  jury  may  consider  that,  and  in  order  to  test 
that  it  would  be  evidence  to  show  that  the  prisoner  had  recently 
robbed  a  pigeon-house  and  that  he  had  pigeons  in  his  possession 
at  the  time,  and  that  if  the  pigeons  and  himself  were  thus  detained 
he  might  be  convicted.  We  therefore  think  that  the  evidence  was 
ubmssible  as  to  his  intent.  It  was  presented  by  the  Crown  and 
admitted  by  the  Judge  in  order  to  meet  the  possible  defences 
the  prisoner  might  resort  to.  First,  he  might  have  said,  "  You 
cannot  identify  me,  but  if  you  do  succeed  in  identification  I  am 
only  guilty  of  the  lesser  offence.  I  had  no  motive  to  do  grievous 
bodily  harm."  Apparently  the  jury  took  that  view,  because  they 
found  him  guilty  of  the  lesser  offence.  We  think  it  would  be 
impossible  to  say  that  the  evidence  was  inadmissible ;  we  think  it 
was  rightly  received.  I  am  inclined  to  think  that  the  view 
put  forward  by  my  brother  A'Beckett  during  argument  may 
also  be  a  ground  for  sustaining  the  conviction.  It  was  said 
V.L.R.,  VoL  XXIV.  G 
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that  BrockweH's  evidence  by  itself  amounted  to  nothing — ^it 
was  a  mere  by-the-way  assertion  that  he  had  lost  19  pigeons 
and  a  claw-hammer.  If  it  rested  there  it  could  hurt  no  one ; 
if  the  prisoner  was  identified  as  the  person  who  stole  the  pigeons 
and  hammer,  then  that  evidence  would  be  proper  to  identify 
him  upon  the  issue  of  identification  as  the  man  who  stole  the 
pigeons  and  assaulted  the  constable.  If  not,  then  Brockwell's 
.evidence  would  be  of  no  harm  and  the  jury  could  not  convict  of 
unlawfully  wounding  if  such  charge  was  not  before  them  upon 
such  evidence.  I  prefer  to  put  the  ground  of  my  decision  upon 
that  which  I  have  previously  stated.  The  case  I  have  referred  to, 
MaJdn'a  Case,  seems  to  put  the  case  into  the  category  of  cases  in 
which  the  judgment  ought  not  to  be  disturbed  although  evidence 
legally  inadmissible  has  been  admitted.  At  page  70  the  Lord 
Chancellor  says : — "  Their  Lordships  desire  to  guard  themselves 
against  being  supposed  to  determine  that  the  proviso  may  not 
be  relied  on  in  cases  where  it  is  impossible  to  suppose  that  the 
evidence  improperly  admitted  can  have  had  any  influence  on  the 
verdict  of  the  jury,  as,  for  example,  where  some  merely  formal 
matter,  not  bearing  directly  on  the  guilt  or  innocence  of  the 
accused,  has  been  proved  by  other  than  legal  evidence."  I  say- 
that  if  there  was  evidence  that  the  prisoner  committed  a 
larceny  as  well,  the  jury  might  be  disposed  to  say  that,  while 
disregarding  the  cogent  evidence  as  to  Brockwell  having  lost  the 
pigeons  and  the  prisoner  being  found  with  them,  *'  the  prisoner 
having  committed  that  piece  of  rascality  might  commit  any- 
other  piece  of  rascality,  and  therefore  we  will  convict  him,"  that 
evidence  would  be  inadmissible.  Still,  I  am  inclined  to  think 
that  in  this  case  the  evidence  was  really  of  so  little  importance 
that  the  conviction  might  be  sustained  on  the  other  ground  also. 
The  rule  nisi  will  be  discharged. 


HoLROYD,  J.  I  desire  to  add  a  few  words.  I  agree  with  Mr. 
Fisher  in  his  contention  that  wherever  evidence  is  admitted 
against  a  prisoner  which  is  not  legally  admissible  and  is  left  to 
the  jury  and  they  find  him  guilty,  the  conviction  is  bad ;  but  I 
make  this  one  exception,  that  the  evidence  which  was  left  to  the 
jury  and  which  was  not  legally   admissible  must    have   been 
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evidence  which  would  or  might  have  affected  the  verdict  of  the 
jury,  and  not  evidence  which  could  not  have  had  any  effect 
whatever  upon  the  verdict.  Further  than  that  I  think  it  is 
not  necessary  to  comment  upon  the  case  cited  in  support  of 
that  proposition — R  v.  Oibson.  The  evidence  of  Brockwell, 
which  was  objected  to,  simply  amounted  to  this :  that  a  larceny 
of  19  pigeons  and  a  claw-hammer  had  been  committed  on 
his  premises  on  the  24th  March  1897 ;  that  the  pigeons  were 
returned  to  him  after  two  or  three  days  by  a  sergeant  of  police ; 
•that  he  subsequently  sold  tlie  pigeons  in  the  market ;  and  that 
he  could  not  identify  the  prisoner  or  the  claw-hammer.  The 
first  part  of  that  evidence  was  part  of  the  evidence  which  would 
have  been  necessary  to  prove  the  commission  of  the  larceny 
by  the  prisoner.  It  could  not  have  been  properly  admitted  on 
his  tnal  for  maliciously  wounding  with  intent  to  do  grievous 
bodily  harm  unless  it  had  been  relevant  to  the  issue  upon 
that  trial.  The  passage  quoted  by  the  learned  Chief  Justice 
from  MaJcin's  Case  clearly  states  the  cases  in  which  evidence  of 
the  commission  of  another  crime,  which  would  include  evidence 
tending  to  prove  the  commission  of  another  crime,  is  admissible 
as  relevant  to  the  issue,  viz.,  either  if  it  bears  on  the  question 
whether  the  acts  alleged  to  constitute  the  crime  were  designed 
or  accidental,  or  serves  to  rebut  a  defence  which  might  be 
raised.  Now  in  this  case  the  prisoner  was  charged  with  wound- 
ing with  intent  to  do  grievous  bodily  harm.  The  jury  found 
him  guilty  only  of  unlawfully  wounding.  The  prisoner  might 
have  set  up  the  defence  that  his  striking  the  constable  was 
merely  accidental,  or  that  he  was  npt  guilty  of  wounding  with 
intent,  but  only  of  unlawfully  wounding,  as  the  jury  ultimately 
found  To  disprove  that  anticipated  defence,  it  was  of  import- 
ance to  show  that  the  prisoner  had  the  strongest  ground  for 
resLsting  his  arrest,  and  that  in  order  to  prevent  his  arrest  he 
would  have  been  willing,  not  merely  to  maliciously  wound,  but 
to  disable  the  constable.  Upon  that  ground  and  for  that 
purpose  it  was  proper  to  show  that  the  larceny  had  been 
committed.  It  is  possible  that  the  prisoner  might  have  defended 
lumaelf  by  saying — *'  I  was  conscious  of  my  innocence,  and  I 
ttiought  I  would  serve  the  man  out  for  stopping  me.    I  had  not 
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the  slightest  intention  of  doing  him  any  serious  harm,  but 
merely  intended  to  hurt  him  as  he  deserved."  It  would  be 
important,  in  order  to  destroy  this  anticipated  defence,  to  show 
that  he  was  a  guilty  man — that  he  heid  committed  a  crime,  and 
had  the  strongest  motive  when  chased  to  prevent  the  constable 
from  pursuing  him  further  by  disabling  him.  That  is  the  reason 
for  which  I  think  this  evidence  was  properly  aximissible.  I  do 
not  wish  to  express  any  opinion  about  the  view  put  forward 
by  my  brother  A'Beckett. 


a'Beckett,  J.  The  view  which  I  take,  upon  which  I  think 
this  rule  should  be  discharged,  quite  apart  from  the  question  of 
the  admissibility  of  the  evidence  on  the  grounds  already  stated, 
is  that,  consistently  with  everything  in  R.  v.  Mahin,  the  evidence 
which  was  objected  to  could  not  have  aflfected  the  minds  of  the 
jury  to  the  prejudice  of  the  prisoner,  and  for  this  reason :  The 
evidence  objected  to  went  to  show  that  a  robbery  had  been  com- 
mitted by  someone.  It  did  not  point  to  the  prisoner  as  the 
person  who  had  committed  the  robbery.  The  prisoner  was  tried 
for  maliciously  wounding  with  intent.  The  prisoner  denied  his 
identity  with  the  person  who  wounded  the  constable,  and  as  to 
that  charge  of  wounding  there  was  ample  legal  evidence  upon 
which  the  jury  were  at  liberty  to  proceed.  Until  the  jury  had 
on  that  legal  evidence  come  to  the  conclusion  that  the  accused 
was  the  person  who  had  wounded  with  intent,  the  evidence 
of  the  robbery  of  the  pigeons  would  not  attach  to  him  more 
than  to  any  other  person.  The  jury  would  have  been  not  merely 
persons  unable  to  estimate  the  weight  of  evidence,  but  absolute 
idiots,  if  they  supposed  that  the  assertion  that  a  man  had  been 
robbed  by  someone,  he  did  not  know  by  whom,  pointed  to  the 
fact  that  the  prisoner  was  the  man  who  was  guilty  of  wounding. 
In  dealing  with  a  case  like  this  I  think  the  Judge  is  not  to  deal 
with  the  evidence  as  if  the  jury  were  lawyers,  but  he  should  not 
deal  with  it  as  if  they  were  idiots  who  would  act  upon  evidence 
which  to  no  reasonable  mind  could  prejudice  the  prisoner.  The 
evidence  in  question  could  not  have  related  to  the  prisoner  unless 
the  jury  were  satisfied  that,  he  was  the  man  who  had  wounded 
the  constable.     The  mere  fact  that  when  they  found  that  the 
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prisoner  was  fi^ty  of  wounding  they  heid  also  before  them 
evidence  from  which  they  could  come  to  the  conclusion  that  he 
had  also  committed  another  crime  would  not  make  that  evidence 
legally  inadmissible.  To  my  mind  it  was  evidence  which  could 
not  possibly  prejudice  the  prisoner,  inasmuch  as  it  could  not 
identify  him  with  the  man  who  committed  the  theft  until  other 
evidence  had  identified  him  as  the  man  who  wounded  the 
constable.  For  that  reason,  in  addition  to  what  has  been  urged, 
and  quite  consistently  with  everything  which  was  said  in  12.  v. 
Makin,  I  think  the  order  nisi  should  be  discharged. 


101 
P.C. 
1898 
Reoina 

V. 

Ludlow. 
A' Beckett,  J. 


Order  nisi  discharged. 


Solicitor  for  Crown :  Ghiinness,  Crown  Solicitor. 
Solicitor  for  prisoner :  Fisher. 


w.  H.  M. 


REGINA  t;.  HYLAND.  F.C. 

Orimmai  law—The  Crimea  Act  1890   {No,    1079),   8,  J&^—AlHnivmSvpplymg  1898 

drugs  with  intent  that  they  should  he  used  to  procure  abortion,  August  5,  22. 

A  priioner  was  tried  on  a  presentment  framed  under  sec.  56  of  the  Crimes  Act 
1890  for  supplying  a  noxious  thing,  knowing  that  the  same  was  Intended  to  be 
vnUwfnlly  used  or  employed  with  intent  to  procure  a  miscarriage.  The  evidence 
ihowed  that  the  police  laid  a  trap  to  catch  the  prisoner,  and  wrote  a  letter  stating 
that  a  woman  was  three  months  with  child,  and  asking  for  something  to  cure  her, 
bat  there  was  no  such  woman  in  fact.  In  reply,  the  prisoner,  believing  that  there 
«M  such  a  woman,  sent  certain  pills  containing  half  a  drop  of  a  certain  drug. 
Witnesses  for  the  Crown  described  the  pills  as  being  dangerous  to  a  pregnant 
woman  ;  they  might  injure  one  woman,  though  not  another.  Witnesses  for  the 
prisoner  stated  that  the  pills  were  harmless.  The  learned  Judge,  in  directing  the 
jury,  told  them  that  the  offence  charged  might  be  committed  although  there 
was  no  existing  woman  in  question,  and  that  the  prisoner  would  be  guilty  if  he 
unlawfully  supplied  a  poison  or  noxious  thing  knowing  or  believing  at  the  time 
that  it  was  intended  to  be  used  with  the  intent  of  procuring  a  miscarriage,  even 
though  it  now  appeared  that  no  such  intent  actually  existed  in  anyone's  mind,  and 
that  the  prisoner's  belief  as  to  the  effect  of  the  thing  supplied  was  beside  the 
qnestion,  for  if  he  unlawfully  supplied  a  noxious  thing,  knowing  or  believing  it 
was  to  be  used  for  an  unlawful  purpose,  his  opinion  that  such  thing  was  not 
■0X1008  would  not  excuse  him.    The  prisoner  was  convicted. 

Held,  per  Madden,  C.J.,  Holbotd  and  Hodges,  JJ.  (Williaiis,  a'Beckbtt, 
sad  Hood,  JJ,,  dissenting),  that  the  direction  to  the  juiy  was  wrong,  and  the 
eonviction  should  be  set  aside ;  Wili^xams,  J.,  affirming  the  conviction,  on  the 
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F*C.  ground  that  Reg.   v.  HiUman  (9  Cox  386),  being  a  decision  of  the  Crimiii&l 

7Z^  Court  of  Appeal  of  England,  should  be  followed. 

Bfg,  V.  Drake  (13  V.L.R.  498)  overruled. 

Rboina  Iteg,  v.  fftUnum  (9  Cox  386)  and  Heg.  v.  TitUy  (14  Cox  502)  not  foUowed. 


V, 

Htland. 


This  was  an  order  nisi  for  a  onandamus  to  compel  Hood,  J., 
to  state  a  case  for  the  opinion  of  the  Supreme  Court  under  the 
Grvmes  Act  1890.  Upon  the  return  of  the  order  nisi  it  was 
arranged  that  in  place  of  affidavits  being  used  the  learned  Judge 
should  state  a  ease  for  the  use  of  the  Court  in  the  same  form  as 
if  the  case  were  being  heard  upon  a  case  stated  in  the  usual 
way  under  the  Crimes  Act  1890.  The  following  was  the  case 
stated: — 

"The  prisoner  was  tried  before  me  at  the  July  Criminal 
sittings  on  a  presentment  framed  under  sec.  56  of  the  Crimes 
Act  This  presentment  contained  two  counts — the  first  for 
supplying  a  poison,  and  the  second  for  supplying  a  noxious 
thing.  The  jury  acquitted  on  the  first  count  and  convicted  on 
the  second.  It  appeared  from  the  evidence  that  the  police  laid 
a  trap  to  catch  the  prisoner.  A  letter  was  written  to  him, 
stating  that  a  woman  was  three  months  with  child,  and  asking 
for  something  to  cure  her,  but  there  was  no  such  woman  in  fact. 
In  reply,  the  prisoner,  believing  that  there  was  such  a  woman, 
sent  certain  pills,  each  of  which  contained  half  a  drop  of  oil  of 
savin.  It  was  stated  by  a  witness  that  oil  of  savin  has  aborti- 
facient  properties,  and  that  it  is  a  poison,  but  that  half  a  drop 
would  not  injure  anyone  nor  be  poisonous  by  itself  or  in  one 
dose.  The  pills  were  described  by  the  Crown  witnesses  as  being 
in  the  dose  prescribed  dangerous  to  a  pregnant  woman,  especially 
if  she  were  advanced  in  pregnancy.  They  might  injure  one 
woman  and  not  another,  and  ought  never  to  be  given  to  a 
pregnant  woman,  as  they  might  produce  abortion  in  a  sensitive 
pregnant  woman.  The  prisoner's  witnesses  stated  that  the  pills 
were  harmless.  I  told  the  jury,  inter  alia,  that  the  offence 
might  be  committed  although  there  was  no  existing  woman  in 
question,  and  that  the  prisoner  would  be  guilty  if  he  unlawfully 
supplied  a  poison  or  noxious  thing  knowing  or  believing  at  the 
time  that  it  was  intended  to  be  used  with  the  intent  of  procuring 
a  miscarriage,  even  though  it  now  appeared  that  no  such  intent 
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actually  existed  in  anyone's  mind,  and  that  the  prisoner's  belief  J^- 

as  to  the  effect  of  the  thing  supplied  was  beside  the  question,  1^98 

for  if  he  unlawfully  supplied  a  noxious  thing  knowing  or  Reoina 
believing  that  it  was  to  be  used  for  an  unlawful  purpose,  his  htland. 
opinion  that  such  thing  was  not  noxious  would  not  excuse  him. 
On  the  first  count  I  told  the  jury  that  if  the  substance  supplied 
was  a  poison,  commonly  so  called,  I  thought  it  immaterial  what 
the  quantity  was  or  whether  or  not  the  poison  would  procure 
abortioD.  On  the  second  count  I  told  them  that  a  noxious  drug 
was  one  calculated  to  injure  when  administered  in  the  way 
prescribed,  and  that  the  pills  in  question  might  be  noxious 
things  if  the  evidence  for  the  Crown  was  accepted,  although  it 
might  appear  that  abortion  could  only  be  procured  indirectly  by 
the  pills  causing  excessive  purging  or  vomiting.  This  much  of 
my  charge  was  challenged  by  counsel  for  the  prisoner,  and  I 
was  requested  to  state  a  case.  I  adhered  to  the  direction  and 
rrfosed  to  state  a  case,  considering  that  the  decision  of  the  Full 
Court  in  R,  v.  Drake  (a)  governed  the  matter.  I  am  inclined  to 
think  that  during  argument  I  stated  that  even  on  the  second 
ooimt  I  was  of  opinion  that  a  thing  would  be  a  '  noxious  thing ' 
within  the  Act,  although  it  could  not  procure  a  miscarriage, 
provided  that  it  might  prove  injurious  in  any  way  when  ad- 
ministered, but  my  recollection  is  that  I  did  not  so  direct  the 
jury,  and  such  a  direction  on  the  evidence  would  have  been 
mmecessary.  The  question  for  the  consideration  and  deter- 
mination of  the  Judges  of  the  Supreme  Court  is  whether  my 
direction  as  above  was  erroneous  in  point  of  law. 

"J.  H.  Hood,  J." 

As  the  points  raised  questioned  the  validity  of  the  decision 
of  the  Full  Court  in  Reg.  v.  Drake  (a),  the  Full  Court  was 
specially  constituted  to  hear  the  case. 

J.  r.  T.  Smith  to  show  cause — The  case  of  Reg.  v.  Drake 
was  rightly  decided,  and  has  always  been  acted  upon ;  it  was 
baaed  upon  the  judgment  in  Reg.  v.  HiUman  (6),  where  the 
Criminal  Court  of  Appeal  distinctly  decided  that  all  that  was 

(a)   [18S7]  13  y.L.R.  498.  {b)    [1863]  0  Coz  386. 
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^'^'  necessary  to  establish  a  person's  guilt  under  sec.  59  of  24  and 

1898  25  Vict.,  c.  100,  was  to  prove  the  intention  of  the  person  supply- 

Rboina        ing  the  drug  or  noxious  thing.     The  question  is,  what  was  the 

Hyland.        intention  of  the  prisoner  ?  He  knows  what  he  is  supplying,  and 

the  purpose  for  which  he  is  supplying  the  drug.     Beg.  v.  HUl- 

man  was  followed  by  Reg.  v.  TitLey  (c). 

Counsel  referred  to  the  following  cases : — Reg.  v.  Collins  (d) ; 
Reg,  V.  Rvng  (e). 

Dwffy  to  move  the  order  absolute — Sec.  55  of  the  Crimea 
Act  1890,  which  deals  with  attempis  to  procure  abortion,  provides 
that  in  order  to  constitute  the  offence  there  must  be  an  ad- 
ministering of  a  noxious  thing  or  using  an  instrument  with  the 
intent  in  the  mind  of  the  person  so  administering  or  using  to 
procure  abortion.  It  must  be  administering  a  drug  to  a  specific 
woman  under  that  section,  and  there  must  be  an  intention,  either 
in  the  person  supplying  the  drug  or  in  the  person  to  whom  it  is 
supplied,  to  procure  a  miscarriage.  Sec.  5G  (/ )  is  auxiliary  to 
sec.  55  and  the  same  construction  should  be  applied.  "  Knowing," 
in  sec.  56,  means  believing  in  the  existence  of  something  which 
does  in  fact  exist ;  you  cannot  "  know "  of  a  thing  unless  it 
exists.  The  words  "  miscarriage  of  any  woman  whether  she  be 
with  child  or  not "  point  specifically  to  the  necessity  of  there 
being  a  woman  in  existence  upon  whom  the  operation  is  to  take 
effect.  The.  object  of  the  Legislature  was  to  guard  against 
attempts  to  procure  a  miscarriage.  If  a  man  knows  of  the 
existence  of  the  woman,  and  hands  over  the  drug  with  the  in- 
tention that  it  should  be  used  for  the  purpose  specified,  then  the 
crime  is  complete.  In  this  case  there  was  no  intention  in  any- 
one. The  defendant  knew  it  would  not  procure  abortion,  and 
the  detective,x)f  course,  never  intended  that  it  should  be  used  at 
all,  so  that  this  case  is  not  even  covered  by  the  decision  in  Reg.  v. 
HiUman,  where  it  was  held  that  the  intention  must  be  in  some 

(c)    [1880]  14  Cox  602.  or  thing  whatsoever  knowing  that  the 

(</)  [1864]  9  Cox  497.  same  is  intended  to  be  unUwfully  uaed 

(e)    [1892]  17  Cox  491.  or  employed  with  the  intent  to  procure 

ij)  '*  See.  66.    Whosoever  shall  nn-  the  miscarriage  of  any  woman  whether 

lawfully  supply  or  procure  any; poison  she  be  or  be  not  with  child  shall  be 

or  other  noxious  thing  or  any  instrument  guilty  of  a  misdemeanor.     ..." 
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person,  though  it  would  be  sufficient  if  the  defendant  himself  ^^ 

had  such  intention.     The  cases  of  Reg.  v.  HiLlman  and  Reg,  v.  18W 

Kfl«y  were  wrongly  decided,  and  if  they  are  wrong  of  course  Rbgina 
the  decision  in  Reg.  v.  Drake,  which  is  based  on  those  cases,  Hyland. 
must  fall  too. 

Counsel  referred  to  Ruesdl  on  CriToes  (6th  ed.),  vol.  iiL,  p. 
221 ;  Archbold,  Criminal  Practice  (20fch  ed.),  820. 

Cur.  adv.  vult 

Madden,  C.J.,  read  the  following  judgment: — The  prisoner 
was  charged  under  the  provisions  of  sec.  56  of  the  Crimea  Act 
1890.  The  prisoner  supplied  what  the  jury  found,  and  what 
may  be  assumed  for  the  purpose  of  my  judgment  to  be,  a 
"noxious  thing"  within  the  meaning  of  the  section  to  Sergeant 
McManamny,  who,  for  the  purpose  of  detecting  an  illicit 
trade  which  he  suspected  the  prisoner  was  carrying  on, 
pretended  that  he  required  the  drug  supplied  to  procure 
the  abortion  of  a  woman.  It  was  admitted  by  Sergeant. 
McManamny  that,  in  fact,  no  one  did  intend  to  use  the 
drug,  and  that  there  was  no  woman  in  respect  of  whom  it 
had  ever  been  intended  to  use  it.  My  brother  Hood  directed 
the  jury  that  if  they  thought  that  the  prisoner  believed  when 
he  supplied  the  drug  to  McManamny  that  it  was  intended  to 
be  used  to  procure  the  miscarriage  of  a  woman,  it  was  unim- 
portant that  it  was  not  in  fact  intended  to  be  so  used,  or  that 
there  was  no  particular  woman  in  respect  of  whom  the  prisoner 
believed  it  was  to  be  used.  His  Honor  so  directed  the  jury, 
following  Reg.  v.  Drake  {g\  a  judgment  of  the  Full  Court, 
which  is  to  the  like  effect  as  his  direction.  The  jury  convicted 
the  prisoner.  The  question  now  is  whether  this  direction  was 
correct,  and  that  involves  the  consideration  of  the  case  of  Reg. 
V.  Drake. 

The   sec    56    runs  thus :  — "  Whosoever    shall    unlawfully 

supply  or  procure  any  poison  or  other  noxious  thing  or  any 

instrument    or    thing  whatsoever   knowing   that    the    same  is 

intended  to  be  unlawfully  used  or  employed  with  intent  to  pro- 

(g)  13  V.L.R.  498. 
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•  cure  the  miscarriage  of  any  woman  whether  she  be  or  be  not 

1898  with  child  shall  be  guilty  of  a  misdemeanor."    The  first  matter 

BmiNA        to  be  observed  is  that  if  the  efiect  of  the  section  is  that  a  person 

Htulnd.       is  to  be  guilty  who  merely  supplies  "  an  instrument  or  noxious 

Madden  C  J     ^'^^"S"  *^  another  in  the  false  belief  that  there  is  a  woman  to 

be  affected  by  it,  and  that  there  is  an  existing  intention  in  the 

person  supplied  to  use  it  on  such  woman,  then  the  Legislature 
must  be  taken  to  have  intended  to  punish  the  mere  abstract 
disposition  to  commit  an  offence,  though  there  has  been  no  person 
specifically  affected,  or  who  could  be  affected  by  it  No  such  condi- 
tion of  things  is  known  to  the  common  law,  or  so  far  as  I  know  is 
to  be  found  elsewhere  in  the  statute  law  ;  and  although  in  certain 
.  statutes  an  offence  is  made  complete  where  it  is  sought  to  prohibit 
intentional  injury  to  property  if  a  general  evil  intention  is  shown, 
though  none  be  capable  of  proof  against  the  owner  of  the  property 
(see,  e.g,,  sec.  224  of  the  Crimes  Act  1890),  still  the  Legislature 
has  been  careful  to  make  its  intjpntion  plain  and  express  even  in 
these  cases.  Before,  therefore,  concluding  that  the  Legislature 
meant  in  the  section  now  under  consideration  to  punish  a  mere 
evil  disposition,  though  no  one  was,  or  might  be,  affected  by  it, 
we  have  to  see  plain  enactment  of  a  proposition  so  abnormal  to 
the  spirit  of  our  law. 

The  prisoner  then  must  (a)  have  supplied  a  noxious  thing, 
(6)  knowing  that  it  was  intended  to  be  used,  (c)  with  intent  to 
procure  the  miscarriage  of  any  woman,  (d)  whether  she  was  or 
was  not  pregnant,  (a)  is  assumed  in  the  present  case.  As  to  (&), 
I  must  say  for  myself  that  it  would  require  a  very  impressive 
context  to  make  me  believe  that  the  Legislature  so  misused 
language  as  to  make  "knowing"  stand  for  ''believing,"  as  it  is 
said  to  have  done  by  Beg,  v.  Drake,  These  words  not  only  convey 
different  meanings,  but  are  antithetic  to  one  another.  Li  one 
sense  they  mark  the  accurate  dialectic  distinction  between  two 
conditions  of  mind  ;  in  another  they  are  a  contradiction  in  terms ; 
but  in  no  case  do  they  meaji  the  same  thing  either  accurately  or 
colloquially.  I  therefore  think  that  so  much  of  the  judgment 
in  Reg,  v.  Drake  as  depends  on  reading  "  knowing  "  as  "believing" 
is  wrong,  both  because  of  the  impossible  (as  it  seems  to  me) 
interchange  of  these  words,  and  because  there  is  nothing  in  the 
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ooDtext  which  demands  such  a  linguistic  distortion  to  give  it  a 
reasonable  interpretation. 

The  Full  Court  determined,  in  the  case  of  Reg.  v.  Drake,  to  so 
read  it,  following  the  case  of  Reg.  y.  HiUman  (h).  That  ease 
held  the  section  under  discussion  to  mean  that  the  person 
charged  should  have  supplied  the  noxious  thing,  knowing  that 
he  himeelf  intended  it  to  be  used  with  intent  to  procure 
abortion.  With  great  respect,  thivS  seems  to  me  to  be  but  a  play 
on  words,  and  not  an  exposition  of  their  difficult  meaning. 
How  could  any  man  not  know  that  he  intended  the  noxious 
thing  to  be  used  if  he  did  so  intend  it,  unless  he  was  insane 
and  intended  a  thing  without  being  conscious  of  it.  Whatever 
the  Legislature  meant  by  these  words,  I  feel  confident  it  did  not 
mean  to  embarrass  the  very  simple  proposition  that  the  supplier 
intended  that  the  noxious  thing  should  be  used  to  procure 
abortion,  with  the  eccentric  redundancy  that  he  should  kriow 
he  so  intended.  The  case  of  Reg.  v.  Hillman  is  the  decision  of 
a  Court  of  very  high  authority ;  but  in  criminal  cases,  at  all 
events,  I  think  that  unless  he  is  concluded  as  a  matter  of  law  by 
the  authority  of  another  Court,  a  Judge  ought  not  to  follow  a 
decision  which  he  feels  convinced  is  erroneous,  and  as  Reg.  v. 
HUhnan  is  not  an  authority  concluding  this  Court,  and  as  I 
camiot  think  it  a  correct  decision,  I  am  of  opinion  that  this 
Court  should  not  follow  it  In  my  opinion,  the  words  "intended 
to  be  used"  must  apply  to  the  person  supplied,  and  not  to  the 
supplier. 

As  to  (d),  in  Reg.  v.  Drake  the  Full  Court  also  thought  that 
the  sec  56  meant  that  the  real  existence  of  a  woman  intended 
U>  be  treated  was  not  essential  to  the  completion  of  the  offence. 
According  to  the  section,  there  must  be  an  intention  to  use  the 
Boxious  thing  with  the  intent  to  procure  the  miscarriage  of  any 
woman,  "  whether  she  be  or  be  not  pregnant."  How  could 
there  be  an  intention  to  use  it  on  a  woman  known  not  to  exist. 
How  could  there  be  an  intent  to  procure  the  miscarriage  of  a 
woman  known  not  to  exist.  Why  should  the  Legislature  be  at 
pains  to  insist  that  the  pregnancy  or  non -pregnancy  of  the 
woman  was  not  to  defeat  justice  if  it  meant  that  the  existence 
{h)    9  Ck>z  C.C.  3S6. 
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of  any  woman  was  unnecessary.  All  that  would  have  been 
necessary  to  provide,  if  the  Legislature  considered  that  the 
offence  should  be  complete,  woman  or  no  woman,  would  be  to 
say  that  "whosoever  shall  supply  any  instrument  or  noxious 
thing  with  intent,  etc.,  believing  that  the  same  is  to  be  used  to 
procure  the  miscarriage  of  any  woman  shall  be  guilty,  etc/' 
The  section,  in  my  opinion,  is  meant  to  operate  to  meet  two 
evils,  viz.,  the  procurement  of  abortion  of  pregnant  women,  and 
the  injurious  interference  with  the  health  of  women  not 
pregnant  but  afraid  that  they  may  be  so.  With  this  view  the 
section  penalizes  the  supply  of  any  instrument  or  noxious  thing 
by  any  person  who  knows  that  it  is  intended  to  be  used  to 
procure  the  miscarriage  of  a  certain  woman  who  is  pregnant ; 
or  with  intent  to  procure  the  miscarriage  of  a  certain  non- 
pregnant woman  in  the  erroneous  belief  that  she  is  pregnant. 
Bead  as  conveying  this  meaning,  none  of  the  language  is 
strained ;  every  part  of  it  has  a  reasonable  meaning,  and  the 
whole  is  in  consonance  with  the  spirit  of  English  law,  which 
aims  to  punish  actual  offences  only,  but  not  the  mere  disposition 
to  commit  them. 

The  only  diflSculty  about  this  view  is  that  it  may  be  said, 
how  can  a  person  who  supplies  the  noxious  thing  kriow  that  it 
is  intended  by  another  to  be  used  with  intent  to  procure,  etc.? 
But  if  a  certain  woman  is  indicated  to  him  by  herself 
or  by  some  other  person  desiring  her  treatment  as  for 
abortion,  in  that  case  there  is  a  present  existing  intention  to 
use  the  instrument  or  noxious  thing  unlawfully  in  the  person 
seeking  to  be  supplied,  and  if  the  prisoner  supplies  ity  being 
informed  of  that  existing  real  intention,  he  kifiows  of  what  can 
be  known,  because  it  exists,  and  he  may  be  guilty  though  the 
person  supplied  afterwards  changes  his  mind  and  does  not  use 
it.  In  other  words,  one  cannot  know  what  does  not  exist,  one 
can  know  what  does  exist,  and  if  the  intention  to  use  the  thing 
unlawfully  be  shown,  the  jury  can  decide  if  the  prisoner  knew 
of  it  when  he  supplied  the  thing.  Courts  have  often  to  deter- 
mine what  was  the  intention  or  disposition  of  mind  of  a  man  or 
woman,  and,  provided  there  exist  a  man  or  woman  to  think,  the 
Court  can  ascertain  sufficiently  to  satisfy  human  tribupals  what 
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was  the  intention  of  such  man  or  woman,  though  that  be  a  fact  ^^ 

almost  exclusively  known  to  the  person  "  intending  "  himself  or  1898 

herself.  In  Edginton  v.  Fitzmaurice,  (i)  Bowen,  L.J.,  puts  it  Reoina 
that  the  state  of  a  man's  mind  is  as  much  a  question  of  isuci  as  Htland. 
the  state   of   his   digestion.      Either  is  pretty  much  his  own    Madden  G  J 

secret,  but  each,  being  a  fact,  may  be  detected  by  capable  inquiry.    

Whatever  difficulty  there  may  be  in  thus  arriving  at  a  know- 
ledge of  what  another  really  "  intends,"  it  at  least  is  possible ; 
while  the  absurdity  of  asking  a  tribunal  to  be  satisfied  that 
a  prisoner  ''knew,"  as  a  thing  intended  to  be  done,  what 
admittedly  no  one  ever  did  intend,  has  only  to  be  stated  to  be 
manifest. 

Reg.  V.  Titley  (k)  was  relied  on  to  sustain  the  view  taken  by 
the  Court  in  Iteg.  v.  Drake  on  this  point,  but,  so  far  as  I  can 
find,  neither  that  nor  any  other  case  warrants  it.  In  Beg. 
V.  Titley  there  tuas  an  existing  woman  presented  to  the  prisoner 
as  the  person  to  be  treated.  One  Martha  Diffey  called  on  him 
and  said  her  daughter  was  in  trouble  and  asked  him  to  help  the 
daughter.  Her  doing  so  was  part  of  a  plot  to  trap  the  prisoner. 
She  had  two  daughters,  but  neither  was  in  need  of  an  abor- 
tionist's offices.  The  prisoner  was  wary,  and  demanded  to  see  the 
girl  Afterwards  a  constable  wrote  pui*porting  to  be  the  author 
of  the  girl's  trouble,  and  asked  for  prisoner's  a.ssistance  for  her, 
and  ultimately  he  obtained  from  the  prisoner  a  drug  "  noxious  " 
within  the  statute,  for  the  purpose  of  being  administered  to  the 
girl  as  he  alleged.  He  then  arrested  the  prisoner.  The  indict- 
ment charged — (1)  the  supply  of  the  noxious  thing  knowing  it 
was  intended  to  be  used  with  intent  to  procure  the  miscarriage 
of  a  certain  woman  to  the  jurors  unknown ;  and  (2)  of  the 
daughter  of  Martha  Diffey.  Stephen,  J.,  followed  Beg.  v. 
Hillman  on  the  point  of  intent  (of  which  I  have  already  given 
my  opinion),  but  told  the  jury  "it  was  immaterial  whether  there 
t«M  a  woman  in  a  state  fit  to  be  the  subject  of  a/a  operation  or 
wAi,  but  if  the  prisoner  intended  that  the  drug  should  be  applied 
for  the  purpose  of  procuring  the  miscarriage  of  Martha  Diffey' a 
daughter,  they  should  convict  him.  This  charge  plainly  contem- 
pUtes  the  necessity  of  an  existing  woman,  though  it  points  out  the 

(i)      [1885]  29  Ch.  D.  483.  {k)     14  Goz  CO.  502. 
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unimportance  of  her  being  pregnant.  The  Court  here  in  Reg,  v. 
Drake  seems  to  have  thought  that  if  a  pretended  intention  to  use 
the  noxious  thing  would  suffice  to  found  the  charge,  whj  might  not 
a  pretended  non-existing  woman  suffice.  This,  however,  seems  to 
me  to  found  a  fallacy  on  a  fallacy,  because,  as  I  have  endeavoured 
to  point  out,  the  interpretation  of  the  words  "  intended  to  be  used 
or  employed  to  procure  the  miscarriage  of  any  woman,"  following 
the  word  "  knowing,"  requires  that  the  intention  must  be  a  real 
intention,  and  if  so,  then  the  anaJogy  by  which  Beg.  v.  Drake 
disposes  of  the  necessity  for  the  existing  woman  disappears,  and 
nothing  remains  but  the  words  of  the  statute,  which  demand,  I 
think,  an  existing  woman,  and  no  authority  decides  otherwise. 
In  Reg.  v.  HUXinan^  the  only  question  reserved  by  the  case  was 
as  to  the  meaning  of  the  words  "  knowing  that  the  same  was 
intended  to  be  used,"  etc.  There  was  an  existing  woman 
presented  to  the  prisoner  in  that  case,  though  she  only  pretended 
an  intention  to  use  the  drug,  but  the  Court  cautiously  says 
expressly, ''  We  confine  our  judgment  to  the  question  submitted 
to  us,"  and  therefore  that  case  not  only  is  not  an  authority  for 
the  proposition  that  an  existing  woman  is  not  essential,  but  it 
seems  to  guard  itself  from  any  such  supposition.  Hence  Reg,  v. 
Drake  is  not  founded,  as  I  think,  on  any  other  authority  as  to 
this  point  of  a  "non-existing  woman ;"  and  with  all  the  respect 
which  is  demanded  by  the  decision  of  such  a  Court  as  decided  it, 
I  find  myself  compelled  to  believe  it  erroneous  as  to  this 
point  Itlso. 

Of  course  as  to  the  other  point,  the  meaning  of  the  words 
"  knowing  that  the  same  is  intended  to  be  used  with  intent  to 
procure,"  etc.,  my  decision  is  not,  as  I  have  said,  in  accord  with 
either  Reg,  v.  Hillrrum  or  Reg.  v.  TiUey,  as  Reg.  v.  Drake  is.  All 
these  decisions  in  effect  decide  for  one.  reason  or  another  that  the 
supplier  of  the  drug  could  lawfully  be  held  to  "  know  "  that  the 
drug  supplied  was  intended  to  be  used  to  procure  a  miscarriage, 
when  all  the  evidence  admittedly  established  that  no  such  inten- 
tion was  ever  entertained.  The  view  in  Reg,  v.  Hillman  rests 
on  what  seems  to  me  a  demonstrable  misreading  of  English 
words ;  that  in  Reg.  v.  Titley  on  a  psychological  impossibility, 
so  far  as  it  difiers  at  all  from  Reg,  v.  Hillmfian,  and  Reg,  v.  Drake, 
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fonowing  these,  is  necessarily  erroneous  also,  as  I  am  forced  to 
believe. 

I  therefore  think  that  Beg.  v.  Drake  should  be  overruled,  and 
that  the  rule  nisi  should  be  made  absolute ;  but,  as  my  brother 
Hood  has  already  stated  the  necessary  case,  in  oruer  to  save 
time,  and  as  it  has  been  agreed  that  we  should  deal  with  that 
case  on  the  return  of  the  rule  nisi,  the  conviction  should,  in  my 
opinion,  be  quashed.  As  my  brothers  Holroyd  and  Hodges  have 
arrived  at  a  like  conclusion,  while  my  brothers  Williams, 
A'Beckett,  and  Hood  take  the  opposite  view,  the  judgment  of  the 
Court  follows  my  decision,  and  the  conviction  is  accordingly 
quashed. 

Williams,  J.  The  question  we  have  to  consider  is  whether 
the  case  of  Reg  v.  Hillman  was  rightly  decided.  That  cjase 
puts  a  certain  interpretation  upon  the  section  we  are  consider- 
ing, and  if  it  be  good  law  decides  the  present  case.  The 
judgment  in  Beg.  v.  Drake,  in  this  Court,  was  founded  upon 
Beg.  V.  Hillman  and  Beg.  v.  TiUey.  Now,  Reg.  v.  HiUman 
is  a  case  of  very  high  authority ;  it  was  decided  by  the  Criminal 
Court  of  Appeal  in  England;  the  judgment  was  delivered  by  Erie, 
C.J.,  for  the  Court,  consisting  of  himself,  Wightman  and  Williams, 
JJ.,  Martin,  6.,  and  Keating,  J.  In  the  later  cose  of  Reg.  v.  TiUey, 
Stephen,  J.,  who  is  no  mean  authority  upon  difficult  questions  of 
criminal  law,  not  only  followed  Reg.  v.  HUhnany  but  also  stated 
his  own  opinion,  and  that  opinion  concurred  with  the  ground 
upon  which  the  Court  of  Crimial  Appeal  decided  Reg.  v.  HiUman, 
There  is  no  reference  in  the  judgment  in  Reg.  v.  HiUman  to  an 
existing  woman,  or  to  the  words  *'  whether  the  woman  be  with 
child  or  not;''  that  part  of  the  section  is  ignored  aJtogether. 
The  judgment  is  expressly  stated  to  be  based  on  the  following 
words  in  the  section : — "  Whosoever  shall  unlawfully  supply  a 
noxious  thing,  knowing  that  the  same  is  intended  to  be  unlawfully 
used  or  employed  with  intent  to  procure  miscarriage."  The  way 
m  which  the  Court  of  Criminal  Appeal  apply  the  words  of  that 
section  to  the  case  they  are  considering  is  this :  They  say  it  is  abso- 
lutely immaterial  whether  the  person  to  whom  the  drug  is  supplied 
intends  to  use  it  for  the  purpose  of  procuring  a  miscarriage  or 
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not.  But  they  say  that  the  ground  on  which  the  conviction 
should  be  upheld  is  that  the  person  who  supplied  the  drug  knew 
that  he  intended  that  the  drug  should  be  used  for  that  purpose. 
It  must  be  presumed,  they  said,  that  he  knew  his  own  intention, 
and  on  that  ground  they  decided  that  the  conviction  should  be 
upheld.  They  say,  therefore,  that  to  support  a  conviction  under 
that  section  it  is  sufficient  if  the  person  supplying  the  drug 
intend  that  it  should  be  so  used,  implying  as  clearly  as  possible 
that  it  is  absolutely  immaterial  whether  anyone  else  had  that 
intention  or  not.  If  that  is  so,  it  is  idle  to  endeavour  to 
distinguish  the  present  case  from  Reg.  v.  HiUman  on  the 
question  of  an  existing  woman,  or  as  to  her  being  pregnant  or 
not.  There  is  not  one  word  said  in  the  judgment  from  first  to 
last  which  discloses  that  the  Court  paid  the  slightest  attention 
to  .those  words.  (His  Honor  read  the  judgment  of  Erie,  C.J.) 
They  say  emphatically  that  the  intention  of  any  person  other 
than  the  prisoner  is  absolutely  immaterial.  Now,  as  I  have  said, 
Beg.  V.  Drake  was  decided  upon  that  case,  and  if  Reg.  v. 
HUlman  is  right,  then  it  is  incontrovertible  that  Reg.  v.  Drake 
is  right  also. 

The  question  then  is  whether  Reg.  v.  HUlman  is  right  or 
wrong.  I  approach  that  consideration  with  great  diffidence  and 
hesitation.  But  if  it  were  not  for  that  case  I  should,  after  much 
consideration,  be  inclined  to  say  that  this  conviction  ought  not 
to  be  upheld,  because,  reading  that  section  apart  from  authority, 
I  should  say  that  the  proper  construction  of  those  words— 
"  knowing  that  the  same  is  intended  to  be  unlawfully  used 
or  employed  with  the  intent  to  procure  the  miscarriage 
of  any  woman  whether  she  be  or  be  not  with  child" — 
necessarily  implies  the  existence  of  an  intention  in  the  mind  of 
the  person  to  whom  the  drug  is  supplied  to  procure  the  mis- 
carriage of  a  woman.  If  the  person  to  whom  the  drug  is 
supplied  intends  to  procure  the  miscarriage  of  a  woman, 
and  communicates  that  fact  to  the  person  who  sells  the 
drug,  and  that  person  believes  what  he  is  told,  he  then  knows 
it  within  the  meaning  of  the  section.  But  I  do  not  think  he 
can  be  said  to  know  what  is  not  a  fact.  If  the  person  to  whom 
the  drug  is  supplied  has  laid  a  trap,  and  has  no  such  intention. 
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then  I  do  not  see  how,  regarding  the  words  of  the  section,  the 
person  supplying  the  drug  can  be  said  to  know  that  he  has 
that  intention. 

In  the  ordinary  case  of  receiving  goods  knowing  them 
to  be  stolen,  the  "  knowing  them  to  be  stolen  "  implies  that  the 
goods  are  stolen.  Unless  they  are  stolen  the  person  who  receives 
the  things  cannot  have  any  knowledge  of  the  fact.  Suppose 
an  Act  said  that  anyone  who  supplies  a  gun  to  another  person, 
knowing  that  the  said  person  intends  to  take  the  life  of  a  certain 
person  with  it,  shall  be  guilty  of  a  felony.  Suppose  the  person 
to  whom  the  gun  is  supplied  has  no  such  intention  at  all,  but 
merely  wants  to  go  rabbit-shooting.  He  knows  that  the  person 
whom  he  asks  for  the  gun  has  a  grudge  against  C.  He  says, 
"Lend  me  this  gun;  I  know  you  wish  to  take  C.'s  life.  I  will 
go  and  shoot  C,"  his  real  intention  being  to  shoot  rabbits.  I  do 
not  think  it  could  possibly  be  held,  under  the  ordinary  con- 
struction of  the  words  of  the  supposed  section,  that  the  person 
supplying  the  gun  was  guilty,  because  he  has  to  know  that  the 
person  supplied  with  the  gun  intends  to  shoot  C,  whereas  he 
has  no  such  intention.  Therefore  I  think,  for  the  reasons  I 
have  stated,  that  the  case  of  Beg.  v.  HiUman  is  wrongly 
decided,  though  I  say  so  with  great  deference. 

Now,  if  the  matter  rested  there  I  should  be  of  opinion  that 
the  conviction  ought  to  be  quashed.  But  the  Privy  Council,  in 
the  case  of  Trimble  v.  Hill  (t),  has  laid  down  this  principle 
for  the  guidance,  amongst  other  colonial  courts,  of  our  own 
Court,  and  at  p.  344  their  lordships  say : — "  Their  lordships 
think  the  Court  in  the  colony  might  well  have  taken 
this  decision  as  an  authoritative  construction  of  the  statute. 
It  is  the  judgment  of  the  Court  of  Appeal,  by  which  all 
the  Courts  of  England  are  bound  until  a  contrary  deter- 
mination has  been  arrived  at  by  the  House  of  Lords.  Their 
lordships  think  that  in  colonies  where  a  like  enactment  has 
heen  passed  by  the  Legislature  the  colonial  Courts  should  also 
govern  themselves  by  it  The  Judges  of  the  Supreme  Court, 
who  differed  from  the  Chief  Justice,  were  evidently  reluctant  to 
^^part  from  their  own  previous  decision  in  a  case  of  Hogan  v. 

{I)     [1879]  5  App.  Cm.  342. 
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CuHis,  but  they  might  well  have  yielded  to  the  high  authority 
of  the  Court  of  Appeal  which  decided  the  case  of  Diggle  v. 
Higga,  as  the  English  Court  which  decided  BoUty  v.  Marriott 
would  have  felt  bound  to  do  if  a  similar  case  had  again  came 
before  it/*  Now,  the  Privy  Council  there  lay  down  in  the 
clearest  and  most  emphatic  manner  the  course  which  ought  to 
be  adopted  in  the  circumstances  alluded  to.  It  will  be 
noticed  that  the  Privy  Council  did  not  say  we  are  bound. 
But  they  say  twice  over  that  we  should  govern  ourselves  by  the 
decision  of  an  English  Court  of  Appeal,  and  that  we  might  well 
yield  to  the  high  authority  of  the  Court  of  Appeal.  Now 
I  must  say,  therefore,  I  feel  I  ought  to  follow  the  very 
emphatic  advice  given  to  this  Court  by  the  Privy  Council, 
and  follow  the  decision  in  Beg.  v.  Hillman.  For  that  reason,  I 
think  that  this  conviction  should  not  be  quashed,  but  should 
stand  upon  the  authority  of  the  two  cases  to  which  I  have 
referred. 


HoLROYD,  J.,  read  the  following  judgment: — The  56th 
section  of  the  Crimea  Act  1890  provides  that  whoever  shall 
unlawfully  supply  or  procure  any  poison  or  other  noxious 
thing  knowing  that  the  same  is  intended  to  be  unlawfully 
used  or  employed  with  intent  to  procure  the  miscarriage 
of  any  woman,  whether  she  be  or  be  not  with  child,  shall 
be  guilty  of  a  misdemeanor.  The  words  "whether  she  be 
or  be  not  with  child  "  presuppose  that  the  guilty  intention  must 
exist  with  reference  to  some  woman,  concerning  whom  it  can  be 
ascertained  whether  she  is  pregnant  or  not.  How  it  can  be 
ascertained  whether  a  woman  who  never  existed  is  pregnant  or 
not  passes  apprehension ;  yet  the  words  must  have  been  placed 
where  they  are  with  some  object  Now,  in  interpreting  sec,  56, 
we  cannot  properly  disregard  sec.  55,  with  which  it  is  closely 
connected  ;  and  it  is  quite  certain  that  in  sec.  55  the  same  words 
are  used  with  respect  to  an  existing  woman,  namely,  the  woman 
to  whom  the  poison  or  other  noxious  thing  is  administered,  or 
who  is  caused  to  take  it.  These  two  sections  occur  in  subdivision 
(9)  of  Division  I.  of  Part  I.  of  the  Act,  which  division  is  headed 
"  Offences  against  the  person ; "  and  before  and  ever  since  Black- 
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stone's  time  this  expression  has  been  understood  to  mean  crimes 
injurious  to  the  persons  of  individuals.  Following  the  course 
of  legislation,  we  can  see  at  once  why,  if  the  question  of  the 
woman's  pregnancy  was  to  be  excluded  from  consideration,  an 
enactment  to  that  eflFect  was  required.  The  Act  43  Geo.  III.,  c.  58, 
which  created  several  new  felonies,  and  amongst  others  certain 
attempts  to  procure  abortion,  drew  a  distinction  between  women 
quick  with  child,  and  women  not  quick,  or  not  proved  to  have 
been  quick,  at  the  time  when  the  offence  was  committed ; 
aasigning  the  penalty  of  death  where  the  woman  was  quick, 
and  a  lesser  though  severe  punishment  where  she  was  not  or 
was  not  proved  to  have  been  quick  (sees.  1  and  2).  This 
distinction,  it  was  held,  showed  pregnancy  to  be  a  necessary 
ingredient  in  the  offence,  whether  the  woman  were  quick  with 
child  or  not:  R.  v.  Scudder  (m).  The  statute  43  Geo.  III.,  c.  58, 
was  repealed  by  9  Geo.  IV.,  c.  31,  which,  however,  by  sec.  13, 
substantially  re-enacted  the  provisions  of  the  former  Act  so  far  as 
they  related  to  attempts  to  procure  abortion,  and  retained  the  same 
distinction  between  quick  and  not  quick.  But  in  the  statute  24 
and  25  Vict,  c.  100,  the  58th  and  59th  sections  of  which  statute 
sees.  55  and  56  of  our  CrvmeB  Act  are  copies,  excepting  as  to  the 
penalties  imposed,  the  distinction  I  have  adverted  to  is  not 
continued;  and  pregnancy  of  the  woman  is  rendered  unneces- 
saiy  as  an  ingredient,  not  only  of  the  offence  of  attempting 
to  procure  abortion  (sec.  55),  but  also  of  the  new  offence  of 
supplying  drugs  to  be  used  for  that  purpose  (sec.  56).  In 
my  opinion  we  should  be  no  more  justified  in  cutting  the 
words  "whether  she  be  or  be  not  with  child"  out  of  sec.  56 
than  out  of  sec  55 ;  and  while  they  remain  the  inference 
must  be  drawn  from  them  equally  in  the  one  section  as  in  the 
other,  that  if  they  had  not  been  inserted  the  pregnancy  of 
the  woman  would  have  been  a  necessary  ingredient  in 
the  offences  described.  In  Regina  v.  HiUman  (n),  it  was 
held  not  to  be  necessary,  in  order  to  constitute  the  offence 
described  in  sec  56,  that  the  intention  to  employ  the  poison  or 
other  noxious  thing  should  exist  in  the  mind   of   any  other 
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person  than  the  pefson  supplying  it.  But  it  was  not  in  that 
case  decided,  or  even  suggested,  oa  I  read  it,  that  the  inten- 
tion was  sufficient  if  entertained  towards  some  imaginary 
woman.  It  only  decides  that  the  misdemeanor  specified  in 
sec.  56  is  the  supplying  the  means  of  committing  the  felony 
specified  in  sec.  55,  either  intending  oneself,  or  knowing  that  it 
is  intended  by  somebody  else  that  it  should  be  so  employed. 
The  verb  "  know  "  has  several  significations.  I  think  that  in  sec. 
56  "  knowing  "  the  intention  means  "  aware  of  "  or  "  cognizant 
of"  the  intention — that  is,  having  been  informed  of  it  in  any  way, 
by  word  of  mouth  or  otherwise.  This  use  of  the  verb  "  know  " 
is  frequent  in  common  parlance.  It  implies  the  truth  or  reality 
of  the  thing  known,  but  not  the  belief  of  the  person  who  knows, 
although  such  knowledge  might  be  strong  evidence  of  his  belief. 
For  the  reasons  given  I  think  that  the  decision  in  Reg.  v.  Drake 
was  erroneous,  and  that  my  brother's,  Hood's,  direction  to  the 
jury,  founded  upon  it,  was  also  wrong. 

The  judgment  of  Hodges,  J.,  was  read  by  Madden,  C.J. 
Hyland  was  being  prosecuted  under  sec.  56  of  the  Crimea 
Act  1890.  The  learned  Judge  told  the  jury  (inter  alia) 
"  that  the  ofience  might  be  committed  although  there  was  no 
existing  woman  in  question."  The  correctness  of  that  direction 
is  challenged.  The  section  so  far  as  material  provides  that 
whosoever  shall  unlawfully  supply  any  noxious  thing,  knowing 
that  the  same  is  intended  to  be  unlawfully  used  or  employed 
with  intent  to  procure  the  miscarriage  of  any  woman,  whether 
she  be  or  be  not  with  child,  shall  be  guilty  of  a  misdemeanor. 

Now,  this  language,  in  my  opinion,  shows  that  the  Legislature 
were  dealing  with  an  intention  to  use  the  noxious  thing  in 
connection  with  some  existing  woman.  The  words  are — 
"  With  intent  to  procure  the  miscarriage  of  any  woman,  whether 
she  be  or  be  not  with  child." 

The  "  she  "  must,  in  my  opinion,  refer  to  an  existing  woman, 
to  whom  the  noxious  thing  is  to  be  given.  The  *'  she  "  cannot, 
in  my  opinion,  refer  to  a  non-existing  person. 

Further,  the  construction  which  the  Crown  seeks  to  put  on 
the  section  gives  no  sufficient  effect   to  the  words    "whether 
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she  be  or  be  not  with  child,"  as  it  could  not  matter  whether  she  ^'^' 

was  with  child  if  it  did  not  matter  whether  she  did  or  did  not  1898 

exist  Rboina 

I  cannot  say  that  this  opinion  is  expressed  with  any  great       ht^d. 
confidence,  seeing  that  some  of  my  colleagues  take  a  diflferent    ^^  -^ — ^  , 

view,  and   that  it  is  in  conflict  with  the  decision  of  Reg.  v.    

Drake  (o).  It  is  with  great  reluctance  that  I  concur  in  over- 
roling  that  decision.  But  this  is  different  from  a  question  of 
mercantile  law,  where  merchants  and  traders  might  for  years 
have  been  acting  on  the  decision,  and  the  rights  of  parties 
aettled  by  it.  In  this  case  no  person  is  injuriously  affected  by 
the  overruling  of  that  case,  and  as  in  my  opinion  that  case  was 
wrongly  decided,  I  am  bound,  though  unwilling,  to  express 
that  opinion. 

a'Beckett,  J.,  read  the  following  judgment: — The  English 
authorities  upon  which  Reg,  v.  Drake  was  decided  by  this  Court 
folly  support  the  judgment  in  that  case,  and  unless  we  decline 
to  recognize  these  English  authorities  as  still  binding,  they  afford 
a  complete  answer  to  the  objection  that  the  accused  cannot  be 
rightly  convicted  because  there  was  no  existing  woman  as 
against  whom  his  criminal  intention  was  directed.  They 
expressly  decide  that  a  man  can  be  convicted  of  the  offence 
when  no  one  but  himself  intends  the  noxious  thing  to  be  used 
to  procure  miscarriage,  and  when  his  belief  that  others  intend 
80  to  use  it  is  based  upon  a  false  statement.  In  Reg.  v. 
Hilhnan  the  woman  who  applied  for  the  mixture  pretended 
she  was  going  to  use  it,  when  she  had  no  such  intention.  In 
B^.  V.  Titley  a  mother  pretended  that  it  was  required 
for  her  daughter,  and  though,  as  matter  of  fact,  she  had  two 
daughters,  she  did  not  require  it  for  either  of  them,  and  the 
daughter  as  to  whom  she  made  the  pretence  was  in  no  way 
named  or  identified,  so  that  the  intention  of  the  accused  was  not 
directed  to  any  ascertained  person.  I  can  see  no  sound  distinc- 
tion between  supplying  poison  for  the  use  of  a  woman  who  has 
no  inta:ition  of  using  it  and  supplying  it  for  the  use  of  an 
imaginary  woman.  Quoad  the  possibility  of  harm  to  anyone 
(p)    13V.L.R,49«. 
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from  the  act  done  in  pursuance  of  the  evil  intent,  the  woman  is 
as  non-existent  in  the  one  case  as  in  the  other.  If  a  person  can 
be  rightly  convicted  who  supplies  upon  a  false  statement,  and 
when  the  procuring  of  miscarriage  is  contemplated  by  no  one 
but  himself,  it  is  immaterial  whether  that  false  statement 
mentions  a  living  woman  or  a  fictitious  woman. 

Though  I  feel  satisfied  that  the  English  cases  support  Reg.  v. 
Drake,  when  I  come  to  reconsider  the  reasoning  upon  which  the 
English  cases  proceeded,  I  feel  great  difficulty  in  following  it. 
The  section  under  consideration  is  apparently  aimed  at  a  person 
who  supplies  a  noxious  thing  to  another  to  enable  that  other  to 
commit  an  ofience,  and  when  it  says  "knowing  that  the  same  is 
intended  to  be  unlawfully  used"  it  manifestly  refers  to  the 
intention  of  that  other  person.  Can  the  accused  be  said  to  know 
that  the  same  is  intended  to  be  unlawfully  used  when  it  is  not,  in 
fact,  intended  to  be  so  used,  and  he  merely  believes  that  it  is  on 
the  strength  of  a  false  statement.  .Admitting  that  the  knowledge 
which  the  section  requires  need  not  be  more  than  belief,  must 
not  that  belief  be  of  a  fact,  hot  of  a  fiction.  The  way  in  which 
the  difficulty  was  met  in  Reg.  v.  Hillman  was  not  by  saying 
that  his  belief  that  another  intended  to  use  the  drug,  though,  in 
tejit,  she.. did  not  intend,  was  sufficient,  but  by  saying  that  the 
knowledge  required  by  the  section  was  supplied  by  the  prisoner's 
knowlege  of  his  own  intention ;  he  knew  his  own  intention  that 
the  drug  should  be  unlawfully  administered,  and  that  was 
.enough.  It  seems  to  me  that  this  interpretation  of  the  section 
does  violence  to  its  language.  It  cannot  be  disputed  that  the 
words  "knowing  that  the  same  is  intended''  are  primarily 
applicable  to  the  person  to  whom  the  accused  supplies  the 
noxious  thing.  To  read  them  as  applicable  also  to  the  accused 
himself,  and  to  say  that  they  will  cover  the  case  of  his  supplying 
the  noxious  thing  knowing  that  he  intended  the  same  to  be 
unlawfully  used,  seems  to  be  a  straining  of  language  unwar- 
ranted by  the  frame  of  the  section.  For  these  reasons,  if  the  case 
of  Reg.  V.  Hillman  had  no  binding  authority,  I  should  agree  with 
the  members  of  the  Court  who  think  that  Reg.  v.  Drake  should 
be  overruled.  But  considering  the  weight  which  this  Court 
should  attach  to  the  decision  of  the  Court  of  Criminal  Appeal  in 
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Engkmd  to  the  fa^fc  that  that  decision  was  prior  to  the  adoption 
by  our  Legislature  of  the  section  thereby  construed,  and  to  the 
further  fact  that  our  Court  has  already  followed  the  English 
decision  which  we  are  now  virtually  asked  to  overrule,  I  think 
that  the  construction  adopted  in  the  English  Court,  and  followed 
in  our  own,  should  not  be  now  set  aside  because  we  are  not  now 
satisfied  with  the  ratiocination  of  the  English  authority. 

Hood,  J.,  read  the  following  judgment : — The  question  for 
our  determination  now  is  whether  or  not  the  decision  in  Beg.  v. 
Drake  is  correct,  and  in  my  opinion  it  is. 

It  was  contended  for  the  prisoner  that  either  there  must  be 
an  existing  woman  for  whom  the  poison  or  noxious  thing  is 
intended  or  there  must  be  in  someone  an  intention  to  procure 
abortion.  This  argument  was  mainly  based  upon  the  use  in  the 
section  of  the  word  '*  knowing."  It  was  urged  that  a  person 
cannot  know  a  thing  if  that  thing  does  not  actually  exist  at  the 
time,  so  that  unless  someone  really  had  an  intention,  the  prisoner 
oould  not  possibly  know  of  that  intention,  and  therefore  could 
not  be  convicted.  I  do  not  think  that  the  Legislature  used  the 
word  with  such  a  limited  meaning.  Perhaps  strictly  speaking 
"  knowing"  means  having  a  perception  of  a  thing  which  exists,  and 
is  not  equivalent  to  belief.  But  colloquially  it  is  frequently  used 
in  a  wider  sense,  and  the  boundary  between  knowledge  and 
belief  is  not  always  distinct  or  well  defined.  The  section  speaks 
of  knowing  an  intention.  So  far  as  that  relates  to  the  operation 
of  another  person's  mind,  which  would  be  the  common  case,  no 
man  ever  does  know  another's  intention  so  as  to  be  positively 
certain  that  such  intention  really  exists.  A  man  says  that  he 
has  a  particular  intention  relating  to  a  future  act.  His  hearer 
at  that  moment  can  only  believe,  or  disbelieve,  or  doubt.  If  the 
bearer  thinks  that  what  he  is  told  is  true,  that  is  the  utmost 
limit  to  which  his  mind  can  then  attain,  and  in  ordinary  talk  he 
would  be  said  to  know  what  the  other  intended  to  do.  The 
eoudition  of  mind  of  the  man  who  supplies  a  drug  within  this 
section,  at  the  time  when  he  supplies  it,  can  only  be  belief,  and 
and  that  condition  cannot  be  altered  by  the  subsequent  discovery 
as  to  the  truth  or  untruth  of  what  was  told  him.     This  belief  is. 
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1898  into    absolute  knowledge  according   to  what  is  subsequently 

Reodta        ascertained  as  to  another  person's  intentions.     It  remains  belief 

Kylast}.       ^11*1'^  those  intentions  are  determined,  and  then  it  may  be  said 

o.~T" ,        to  have  been  knowledge  at  a  previous  period  when  facts  are 

established  of  which  the  prisoner  was  wholly  unaware.     If  the 

jury  find  that  a  real  intention  existed,  then  the  prisoner  knew, 
but  if  they  find  otherwise  than  he  only  believed,  his  mind  being  in 
the  same  state  all  throughout.  So  that  the  prisoner's  guilt 
or  innocence  would  not  depend  upon  his  own  acts  or  inten- 
tions but  upon  these  pl/u^  what  a  jury  might  determine 
to  have  been  in  the  mind  of  another.  If,  therefore,  the  person 
who  obtained  the  drug  intended,  at  the  time,  to  use  it«  but 
changed  his  mind  and  never  did  so,  still  the  prisoner  would  be 
guilty.  Yet  if  that  person  did  not  at  first  intend,  but  subse- 
quently used  the  drug,  the  prisoner  would  be  innocent.  And  in 
ea<ch  case  the  prisoner's  belief,  intention,  and  acts  would  be  the 
same.  So  a  man  who  supplied  a  noxious  drug,  believing  that 
it  would  be  used  in  procuring  a  miscarriage,  there  being  a  real 
intention  in  someone  to  use  it,  would  be  punished,  although  it 
appeared  that  the  miscarriage  was  an  impossibility  owing  to 
non-pregnancy  of  the  woman,  yet  the  same  man  supplying  the 
same  drug,  under  the  same  belief,  would  go  free  when  it  appeared 
that  the  impossibility  of  carrying  out  his  design  arose  from 
the  non-existence  of  any  woman  in  question,  because  there  was 
no  actual  intention.  His  liability,  therefore,  in  the  first  case 
and  his  irresponsibility  in  the  second  would  not  arise  from 
anything  within  himself,  but  solely  through  the  existence  or  non- 
existence in  someone  else's  mind  of  a  particular  intention.  I 
cannot  think  that  Parliament  meant  such  a  result,  and,  in  my 
opinion,  it  is  sufficient  to  constitute  the  ofience  if  it  be  proved 
that  the  prisoner  unlawfully  supplied  the  drug,  believing  at  the 
time  that  it  was  intended  for  the  improper  purpose.  This 
offence  is  not  analogous  to  that  cited  of  receiving  stolen  goods 
knowing  them  to  have  been  stolen.  On  such  a  charge  an  accused 
would  be  acquitted  if  it  appeared  that  the  goods  had  not  been 
stolen,  although  when  he .  received  them  he  may  have  believed 
that  they  were.     In   that  case  the  word  "knowing"  has  the 
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narrow  meaning  contended  for  here.     But  the  very  foundation  '  * 

of  that  offence  is  the  existing  theft.     If  that  disappears   the  1^ 

whole  disappears.  In  the  present  case,  however,  it  seems  to  me  Rbgika 
that  the  essence  of  this  crime  is  the  unlawful  supply  with  the  Hyland. 
object  of  assisting  in  an  illegal  purpose,  and  it  is  not  necessary  to        u^  j, 

prove  the  intention   to   commit  a  crime   existing  in   another       

person  in  order  to  establish  the  guilt  of  the  accused. 

If  the  case  rested  upon  the  use  of  the  word  "  knowing,"  I 
should  have  had  no  difficulty,  but  I  have  felt  great  doubt  arising 
from  the  subsequent  words  "whether  she  be  or  be  not  with 
child."  From  these  it  might  appear  that  the  word  "  knowing  " 
is  to  be  taken  in  its  strictest  sense,  and  that  the  section  is  con- 
fined to  cases  where  there  is  a  real  intention  and  an  existing 
woman.  This  contention  receives  support  from  the  arguments 
based  on  sec.  65  of  the  Crimes  Act.  tJnder  that  section  there 
must  be  an  existing  woman  and  an  intent,  because  there  the 
offence  consists  in  the  actual  administration  of  the  noxious  thing 
to  the  woman  with  intent,  and  it  is  argued  that  sec.  56  is  but  in 
aid  of  this  section.  Yet  even  under  sec.  55  the  only  niatters  in 
question  are  the  acts  and  intentions  of  the  accused,  and  his  guilt 
in  DO  way  turns  upon  what  may  be  passing  in  another's  mind. 
Besides,  if  sec.  56  is  limited  to  cases  within  sec.  55  it  would 
seem  almost  superfluous.  The  supply  of  means  to  carry  out  a 
contemplated  crime  with  knowledge  would  nearly  always  amount 
to  conspiracy,  or  would  make  the  supplier  liable  as  principal  or 
accessory  if  that  crime  were  eventually  committed.  Again,  if 
the  section  is  limited,  and  there  must  be  a  real  woman  and  a  real 
intention,  when  must  they  exist?  There  need  be  no  real 
pr^nancy,  but  a  supposed  state  will  do.  At  what  time  therefore 
must  the  woman  exist  who  is  believed  to  be  pregnant  though 
not  really  so  ?  Does  the  prisoner's  guilt  or  innocence  turn  upon 
whether  that  woman  lives  or  dies  ?  Her  living  or  dying  is 
immaterial  in  one  sense,  because  the  crime  is  committed  although 
the  drug  be  never  administered  to  her,  and  although  she  is  in 
total  ignorance  of  what  is  contemplated.  If  therefore  she  were 
alive  when  the  drug  was  supplied  this  would  seem  to  meet  any 
interpretation  of  the  section.  But  suppose  she  were  dead  at  the 
time  of  the  supply,  but  was  believed  to  be  alive.     If  a  man 
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^•^'  intending  to  procure  abortion  in  a  woman  whom  he  believes  to 

1898  be  alive  and  pregnant,  applies  to  the  prisoner  for  a  drag  to  assist 

Rbgina  that  intention,  and  the  prisoner,  informed  of  the  purpose, 
Hyland.  supplies  the  drug,  would  he  be  acquitted  if  it  appeared  that  the 
woman  died  before  the  drug  was  supplied,  her  death  being 
unknown?  If  so,  his  guilt  depends  not  only  upon  what  is 
passing  in  another  man's  mind,  but  also  upon  whether  the 
woman  lives  beyond  a  certain  date,  and  he  would  escape  simply 
because  his  own  guilty  intentions,  were  based  upon  ill-founded 
beliefs.  I  consider  that  such  a  case  would  be  within  the  section 
even  in  a  narrower  reading  of  it  than  I  think  correct,  for  there 
would  still  be  the  intention  to  procure  abortion.  The  same  result, 
I  imagine,  would  follow  if  the  woman  were  dead  at  the  time 
that  the  intention  to  procure  miscarriage  was  formed,  if  there 
were  a  belief  in  her  existence.  The  essentials  of  the  offence, 
therefore,  in  this  view  are — ^a  woman  that  had  once  existed,  an 
intention  to  use  a  noxious  drug  on  her,  a  belief  that  she  is  alive 
and  pregnant,  and  a  supply  of  a  noxious  drug  by  the  accused, 
he  being  informed  of  and  believing  in  the  existence  of  the 
woman  and  of  the  improper  intention.  I  cannot  see  any  reason 
for  saying  that  the  accused  should  be  convicted  in  such  a  case 
where  the  woman  had  existed  but  was  dead  and  acquitted  when 
there  never  had  been  any  woman.  The  only  distinction  can  be 
that  in  one  case  there  is  a  real  intention  to  use  the  drug,  and  in 
the  other  there  is  none.  That  makes,  as  I  have  pointed  out,  the 
guilt  or  innocence  of  the  accused  depend  upon  the  unascertained, 
and  at  the  time  of  the  occurrence  the  unascertainable,  state  of 
another  man's  mind.  Moreover,  in  this  view  the  existence  of 
the  woman  is  only  necessary  in  order  that  there  may  be  a  real 
intention  in  the  receiver  to  administer  the  drug  to  her.  How» 
then,  would  it  be  if  the  real  intention  existed  but  the  woman 
did  not  ?  Suppose  that  a  man  is  informed  that  a  woman  desires 
to  procure  abortion  and  is  bribed  to  procure  the  means,  there 
being  in  reality  no  such  woman.  Then  that  man,  believing  that 
there  is  such  a  woman,  and  with  the  real  intention  of  assisting 
her  in  the  illegal  object,  applies  to  the  prisoner,  informing  him 
that  the  woman  exists,  and  that  it  is  intended  to  procure 
abortion.    The  prisoner,  believing  in  what  he  is  told«  supplies  a 
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Doxions  drag  to  be  used  in  the  way  proposed.  In  that  case  there  Y— 

never  would  have  been  any  woman,  but  there  would  be  a  real  ^^^ 

intention  to  use  the  drug.  Would  the  prisoner  be  acquitted  Rkoina 
because  the  other  man  was  mistaken  ?  It  may  be  said  that  Htland. 
these  are  exceptional    cases.     So    they    are.     But    they    are       h^ j 

possible,  and  they  show  the  perplexities  that  may  arise  from        

making  the  person  who  unlawfully  supplier  a  noxious  drug, 
meaning  it  to  be  used  for  the  illegal  end,  guilty  if  he  has  been 
told  the  truth,  but  innocent  if  not.  I  think  that  these  diffi- 
culties are  all  avoided,  and  a  beneficial  meaning  given  to  the 
section  by  holding  that  "  knowing  "  merely  means  "  believing," 
and  that  a  man  who  supplies  the  forbidden  thing  should  be 
dealt  with  according  to  his  own  thoughts  and  deeds.  The  words  ' 
"  whether  she  be  or  be  not  with  child "  form  no  part 
of  the  definition  of  the  offence.  They  can  only  be  used  as  a 
guide  to  the  proper  interpretation  of  the  section.  They  lose 
much  of  their  force  when  once  it  appears  that  they  may  apply 
to  the  case  of  a  woman  who,  though  she  once  existed,  was  dead 
when  the  drug  was  supplied,  and  they  seem  to  me  to  have  been 
adopted  incautiously  from  the  original  of  the  preceding  section, 
where  they  are  necessary,  that  section  having  been  in  force  for 
some  time  before  the  original  of  sec.  56  was  enacted.  These 
words  of  the  section  have  raised  considerable  doubt,  but,  in  my 
opinion,  the  object  of  the  Legislature  was  the  prevention  of  the 
unlawful  supply  of  the  means  for  procuring  abortion.  That 
object  is  best  attained  by  holding  that  the  offence  is  complete 
when  a  man  unlawfully  supplies  a  noxious  drug  under  the  belief 
that  it  is  to  be  used  upon  a  pregnant  woman,  and  this  view  Ls 
supported  by  B^,  v.  Drake,  h  decision  which  has  been  acted  upon 
for  years  unchallenged,  either  in  the  Legislature  or  in  the 
Courts,  and  which  is  founded  on  English  decisions  of  high 
authority. 

It  hcbs  been  said  in  support  of  the  prisoner's  contention  that 
a  man  cannot  be  convicted  of  assisting  in  a  crime  that  does  not 
exist.  Put  baldly,  this  may  be  so,  though  everything  turns 
on  the  statute  in  question.  But  a  man  may  be  convicted  of 
attempting  to  steal  from  an  empty  pocket.  And  persons  may 
be  convicted  of  a  conspiracy  whose  object  is  impossible  (Stephen's 
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Digest,  Article  49).  So  where  a  woman  believing  herself  to  be 
with  child,  but  not  being  so,  conspired  with  others  to  administer 
drugs  to  herself,  with  intent  to  procure  abortion,  they  were  all 
held  guilty  of  conspiracy  to  do  an  act  which,  if  it  had  been  done, 
would  not  have  been  a  crime  on  her  part,  inasmuch  as  the 
section  in  question  only  covered  the  case  of  a  woman  being  with 
child :  Reg,  v.  Whitchurch  (p),  I  do  not  think,  however,  that  we 
get  any  aid  in  this  case  by  reference  to  any  other  offence,  as  this 
is  one  created  solely  by  a  section  of  an  Act  of  Parliament,  sui 
generis,  and  the  whole  question  is  what  does  that  section  mean. 

In  my  opinion,  all  that  is  required  under  this  section  is  the 
guilty  mind  and  the  unlawful  supply.  The  latter  is  distinctly 
proved,  and  is  not  in  question.  The  former  arose  when  the 
prisoner  determined  to  aid  and  assist  in  a  projected  abortion. 
His  intention  was  to  become  a  party  to  a  crime,  and  he  acted 
in  furtherance  of  that  intention.  When  he  did  so  his  offence 
was  complete  and  he  ought  not  to  be  acquitted  simply  because 
another  person  is  not  equally  guilty.  I  think  that  the  conviction 
should  be  affirmed. 

Solicitor  for  Crown :  QuinnesSy  Crown  Solicitor. 

Solicitor  for  prisoner :   W,  H.  Groker. 

w.  H.  M. 


June  17. 
Madd^,aj. 


In  re  FORBES  and  THE  MARINE  BOARD  OF  VICTORIA, 

Marine  Act  1890  {No,  1,165),  as.  181,  183,  184,  185— (7<mW  of  Marine  Inquiry, 
invegHgation  by— Constitution  of  Court — SkiUed  members,  list  of—MasUr 
of  steamship,  charge  against — Misconduct — Oross  act  qf  misconduct— JuriB- 
diction,  consent  t<>— Charges  against  two  persons  heard  together— Certificate, 
suspension  of— Prohibition, 

The  Court  of  Marine  Inquiry,  in  investigating  a  charge  against  a  certificated 
master  of  a  steamship,  must  be  constituted  by  one  or  more  police  magistrates  and 
two  skilled  members,  such  skilled  members  to  be  certificated  masters  of  steam- 
ships ;  where,  therefore,  in  investigating  a  charge  against  a  certificated  master  of 
a  steamship  the  Court  included  an  exempt  master  or  pilot,  such  Court  lb  wrongly 
constituted. 

The  Court  of  Marine  Inquiry,  in  investigating  a  charge  against  a  captain  of  a 
steamship  for  misconduct,  has  no  power  to  order  his  certificate  to  be  suspended 
unless  it  finds  him  guilty  of  a  gross  act  of  misconduct. 

The  Marine  Board  has  no  jurisdiction  to  direct  the  Court  of  Marine  Inquiry 

(p)    [1890]  24  Q.B.D.  420. 
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to  iovestigate  at  one  and  the  satme  time  ofaarges  against  a  certificated  master  of  a  1^98 

iteanuhip  and  against  a  pilot,   being  the  persons  in  charge  of  the  respective  Jnr^ 

yeanls  that  came  into  collision.  Fobbbs. 

Where  snch  charges  are  heard  together,  the  consent  of  the  parties  that  they  

ahonld  be  ao  heard  cannot  give  jurisdiction.  Madden^  0,J, 

This  was  order  nisi  calling  upon  the  Marine  Board  of 
Victoria,  the  Court  of  Marine  Inquiry,  and  J.  A.  Panton,  P.M., 
president,  and  W.  F.  A.  H.  Russell  and  George  Bevis,  Esquires, 
skilled  members  of  such  Court,  to  show  cause  why  a  writ  of 
prohibition  should  not  issue  prohibiting  them  from  the  enforce- 
ment of  the  suspension  of  the  certificate  of  competency  as  a 
master  of  William  Chalmers  Forbes,  and  from  enforcing  or  in 
any  way  acting  upon  the  decision,  judgment,  or  order  suspend- 
ing such  certificate,  or  ordering  him  to  pay  the  costs  of  the 
proceedings  made  by  the  said  Court  of  Marine  Inquiry;  or, 
alternatively,  why  a  writ  of  certiorari  should  not  issue  to  bring 
up  to  be  quashed  the  said  judgment,  decision  or  order,  and  all 
proceedings  connected  therewith,  on  the  grounds : — 

1.  That  there  was  not  any  proper  order  of  the  Marine  Board 
directing  the  investigation  of  any  charge  against  the  said 
William  Chalmers  Forbes. 

2.  That  the  Marine  Board  had  no  power  to  order  an  investi- 
gation into  the  two  distinct  charges,  or  to  direct  any  members 
of  the  Court  of  Marine  Inquiry  to  hold  the  same. 

3.  That  the  Court  purporting  to  have  been  constituted  to 
hear  the  said  charges  was  not  competent  or  legally  constituted 
to  hear  the  same  or  either  of  them. 

4.  That  there  were  not  two  specially  skilled  members  sitting 
at  the  hearing,  as  required  by  the  provision  of  Division  IV.  of 
the  Marine  Act  1890,  or  the  regulations  made  thereunder,  or 
either  of  them. 

5.  That  one  of  the  skilled  members  sitting  at  the  hearing 
was  not  competent  to  deal  with  a  charge  against  a  certificated 
niaster  of  a  steamship,  either  in  fact  or  as  appearing  from  the 
list  referred  to  in  sec.  185  of  the  said  Act. 

6.  No  proper  or  definite  charge  was  meuie  against  the  said 
William  Chalmers  Forbes  enabling  the  Court  of  Marine  Inquiry 
to  suspend  his  certificate. 
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]^  7.  That    the    said    Court  did  not  find   the  said    William 

/»re  Chalmers  Forbes  guilty  of  an  offence  under  the  Marine  Act 

f  OKBjS8« 


Madden,  C.J, 


1890  justifying  a  suspension  of  his  certificate. 

8.  That  the  judgment  or  finding  of  the  said  Court  of  Marine 
Inquiry  upon  the  reasons  stated  in  the  annex  to  the  said  judg- 
ment did  not  justify  the  said  Court  in  suspending  the  certificate 
of  the  said  William  Chalmers  Forbes. 

The  charge  formulated  by  the  Marine  Board  against  Captain 
Forbes  was  as  follows : — 

"To  William  Chalmers  Forbes,  Master  of  the  steamship 
Edina, 

"  Take  notice  that  a  charge  of  misconduct,  in  that  you  did, 
as  master  of  the  steamship  Edina,  carelessly  navigate  the  said 
steamship  on  the  27th  April  1898,  whereby,  and  as  the  result  of 
such  careless  navigation,  the  said  steamship  came  into  collision 
with  and  did  sink  the  steamship  MaTiawatu  in  the  vicinity  of 
the  Cellibrand  Lightship  on  the  date  aforesaid,  has  been  made 
against  you  by  the  Marine  Board  of  Victoria.    .    .    ." 

The  order  of  the  Marine  Board  directing  a  formal  investigation 
by  the  Court  of  Marine  Inquiry  was  as  follows : — 

"Re  Collision  between  the  steamships  Edina  and  Manawatv, 
off  Gellibrand  Point  on  the  27th  April  1898. 

"The  Marine  Board  of  Victoria  having,  at  a  meeting  thereof 
held  at  Melbourne  this  29th  April  1898,  in  conformity  with  the 
43rd  clause  of  the  Maririe  Act  1890,  received  from  the  master  of 
the  steamship  Edina  and  the  pilot  in  charge  of  the  steamship 
Manawatu  respectively  reports  relative  to  the  abovementioned 
casualty,  doth  now,  in  pursuance  of  the  power  vested  in  them  by 
the  said  Act,  direct  that  a  formal  investigation  be  held  by  the 
Court  of  Marine  Inquiry  into  a  charge  of  misconduct  hereby 
preferred  against  William  Chalmers  Forbes,  the  master  of  the 
steamship  Edina,  in  that  he  did  carelessly,"  &c. 

The  notice  sent  by  the  President  of  the  Marine  Board  to  the 
Police  Magistrate  and  to  Captain  Russell  and  Mr.  Geo.  Bevis  was 
as  follows : — 

"  Re  Collision  steamships  Edina  and  Manawatu. 

''Sir, — ^I  have  the  honour  to  inform  you  that  the  Board  has 
directed  that  the  Court  of  Marine  Inquiry  proceed  to  hold  a 
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fonn&I   invesfcigation  into  charges  preferred  against   William  ]^ 

Chalmers  Forbes,  the  master  of  the   steamship    Edina,  and       jp^^^^ 

Charles  Bickford  Blanchard,  who  was  in  pilotage  charge  of  the  

steamship    ManawcUti,  in  connection   with  a   collision  which  ^*    '  ' 

occarred  between  the  said  steamships  in  the  vicinity  of  the 
Gellibrand  Lightship  on  the  27th  April  1898.  Such  investiga- 
tion is  to  be  held  at  the  Custom  House/'  &e. 

In  the  list  of  skilled  members  of  the  Court  of  Marine  Inquiry 
prepared  under  the  provisions  of  sec.  181  of  the  Marine  Act  1890, 
the  skilled  members  were  divided  into  "Masters  of  Sailing 
Vessels,"  "Masters  of  Steamships,"  "Engineers,"  "Pilots  and 
exempt  Masters,"  and  persons  having  "scientific  experience." 
In  this  list  Captain  Russell  was  classified  under  the  heading 
"Masters  of  Steamships,"  and  Mr.  Bevis  under  "Pilots  and 
exempt  Masters." 

The  judgment  of  the  Court  of  Marine  Inquiry  was  as 
follows  (after  reciting  the  charge) : — 

"The  Court  having  carefully  inquired  into  the  circumstances 
attending  the  abovementioned  charge  finds,  for  the  reasons  stated 
in  the  annex  hereto,  that  the  charge  of  misconduct  preferred 
against  the  said  William  Chalmers  Forbes  has  been  sustained, 
and  that  such  misconduct  amounts  to  gross  misconduct  The 
Court  therefore  suspends  his  certificate  of  competency  as  a  master 
for  a  period  of  twelve  (12)  calendar  months  from  this  date,  and  also 
orders  him  to  pay  to  the  clerk  of  the  Court  of  Marine  Inquiry 
the  sum  of  £31  10s.  on  account  of  the  expenses  of  this  investiga- 
tion. 

Gusaen  moved  the  order  absolute. 
MitcheU  showed  cause. 

Habden,  C.J.  In  respect  to  this  matter  there  are  several 
points  of  great  interest,  having  regard  to  the  series  of  cases  which 
have  come  under  the  notice  of  the  Court  from  time  to  time. 
There  are  three  objections  raised  on  behalf  of  Captain  Forbes. 
The  first  objection  is  that  there  was  no  proper  tribunal  constituted 
to  deal  with  this  matter.  The  second  was  a  series  of  objections, 
it  being  first  urged  that  there  was  no   proper  calling   into 
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J^  existence  of  any  Court  which  came  under  the  Act.     It  was  next 

In  re  urged  that  the  Court  purporting  to  be  called  into  existence  was 

wrongly  constituted  when  it  was  called  together ;  and  the  third 

Madaeny  ,  .  objection  was  that,  when  it  was  called  into  existence,  there  was 
no  proper  charge,  and  no  proper  finding  on  fact  to  warrant  the 
sentence,  and,  finally,  that  no  such  finding  could  be  found.  In 
my  opinion,  the  first  and  second  grounds  are  sustained. 

'  The  intention  of  the  Legislature,  when  passing  this  Act, 
appears  pretty  clearly  to  be  this,  that  the  Minister  or  the  Marine 
Board  may  do  one  of  two  things.  If  they  cannot  make  up  their 
minds  and  are  puzzled  as  to  the  true  character  of  the  suppased 
offence,  they  can  hold  a  general  investigation,  or,  rather,  they 
may  direct  the  Court  of  Marine  Inquiry  to  hold  an  investigation, 
not  charging  anybody  with  anything,  but,  like  a  coroners 
inquest,  seeking  to  get  at  the  bottom  of  the  thing  and  to  get  at 
the  facts  so  as  to  formulate  charges  thereafter.  But  if .  the 
known  fax^ts  appear  at  the  first  glance  to  indicate  a  charge 
against  some  individual  or  several  individuals,  then  the  Board 
may  direct  the  Court  of  Marine  Inquiry  to  hold  an  investigation 
into  a  charge  of  incompetency  or  misconduct,  and  the  Court 
shall  hold  such  investigation.  Therefore,  where  the  Board 
has  made  a  charge,  and  directs  the  Court  of  Marine  Inquiry  to 
investigate  a  charge  of  incompetency  or  misconduct  as  here, 
it  is  to  be  assumed  that  the  Board  or  the  Minister  was  possessed 
of  sufficient  facts  to  warrant  the  Board  in  charging  Captain 
Forbes  in  this  case,  and  also  Pilot  Blanchard.  The  subject-matter 
out  of  which  these  charges  arose  was  a  collision  between  two 
ships,  one  of  which  was  under  Captain  Forbes  and  the  other 
under  Pilot  Blanchard.  What  was  then  done  was  that  the  Court 
of  Marine  Inquiry  was  directed  by  the  Board  to  investigate  a 
charge  of  misconduct  against  both  of  these  officers.  That 
properly  meant,  and  the  Court  interpreted  it  to  mean,  that  it 
had  at  one  and  the  same  time  to  try  these  two  officers  on  a 
charge  of  misconduct  arising  out  of  the  collision  and  the  manage- 
ment of  the  ships.  The  first  objection  is  that  no  such  charge  can 
be  ordered  by  the  Board  according  to  the  common  principle 
known  to  the  law  that  a  man  charged  with  an  offence  or  quasi- 
offence  such  as  will  subject  him  to  punishment,  or  loss  of  property 
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or  loss  of  status,  shall  not  be  embarrassed  in  his  defence  by  the  ^^^ 

introduction  of  anything  foreign  to  the  matter  charged  against  -^»  *•« 

him,   and     which    was    chargeable    agfidnst    somebody     elsa  

This  is  a  principle  of  law  and  fair  play,  which  jurisprudence     !__L_' 

has  recognized  very  plainly  ;  and  obviously  it  is  very  desirable, 
because,  even  in  the  hands  of  experts  accustomed  to  deal  with 
and  weigh  evidence  in  a  scientific  manner,  where  two  persons 
are  charged  together  and  evidence  is  admitted  relating  to 
the  issue  against  one,  it  is  quite  difficult,  if  not  impossible,  to  be 
free  from  the  influence  of  the  evidence  which  has  been  admitted 
against  A.  as  against  B.,  even  though  in  truth  it  is  not  evidence 
against  B.  at  all.  Therefore,  when  Captain  Forbes  was  put  up 
charged  side  by  side  with  Pilot  Blanchard,  it  is  conceivable  that 
evidence  which  was  evidence  against  Pilot  Blanchard  but  not 
evidence  against  Captain  Forbes  might  influence  the  minds  of 
the  Court  against  Captain  Forbes.  Practically  one  sees  the  same 
difficulty  in  this  case  as  in  the  cases  ordinarily  coming  before  the 
Criminal  Court ;  as,  for  instance,  two  or  three  persons  break  into 
a  house  to  steal,  and  at  the  same  time  a  number  of  others  break  in 
with  intent  to  commit  a  riot :  it  would  not  be  lawful  to  try  them 
together  for  separate  ofiences  at  the  same  time,  using  the  same 
evidence,  which  might  be  applicable  to  the  one  set  of  offenders 
but  which  would  affect  the  persons  charged  with  another  and 
separate  offence.  The  acts  would  have  been  done  together,  but 
the  offences  would  be  quite  different,  and,  although  they  were 
engaged  in  what  appeared  to  be  a  common  act,  it  would  be 
impossible  to  try  such  offences  at  the  same  time  in  the  Criminal 
Conrt  Each  of  the  men  in  the  present  case  was  on  a  different 
ship,  and  the  misconduct  of  Pilot  Blanchard  might  have  depended 
upon  altogether  different  circumstances  to  that  of  Captain 
Forbes.  The  two  ships  came  into  collision,  but  the  cause  might 
be  the  misconduct  of  the^one  or  of  the  other,  but  the  misconduct  of 
the  one  might  not  relate  in  any  way  to  the  misconduct  of  the  other. 
If  they  were  put  up  for  trial  at  the  same  time  it  would  be 
difficult  to  avoid  visiting  on  Captain  Forbes  that  which  might 
have  been  merely  the  misconduct  of  Pilot  Blanchard,  and  there 
would  be  difficulties  of  a  cogent  character  if  such  things  were 
done,  viz.,  trying  two  different  persons  on  the  one  trial.  If  the 
V.UR..  VoL  XXIV.  I 
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Act  provided  that  this  might  be  done  that  would  be  enough, 
but  where  all  that  the  Act  has  provided  is  in  general  terms  thai 
the  Court  of  Marine  Inquiry  is  to  hold  its  inquiry  on  a  charge  of 
misconduct,  that  must  be  read  according  to  ordinary  principles  of 
law. 

It  has  been  pointed  out  with  much  force  that  this  Court  of 
Marine  Inquiry  is  a  very  peculiar  court ;  it  has  to  be  constituted 
according  to  the  rank  of  the  person  charged.     By  rule  9  of  "  The 
Court  of  Marine  Inquiry  Rules  1890,"  if  a  certificated  master  of 
a  steamship  is  charged,  one  at  least  of  the  members    of   the 
Court  of  Marine  Inquiry  shall  be  either  a  master    mariner 
possessing  a  certificate  of  competency  £is  such,  who  has  served  five 
years  as  master  in  the  merchant  service  in  the  command  of  a  ship 
since  the  granting  of  his  certificate,  during  two  years  of  which 
service  he  must  have  been  in  command  of  a  steamship,  or  an 
officer  who  has  served  not  less  than  five  years  in  any  rank  not 
lower  than  that  of  lieutenant  or  navigating  lieutenant  in  Her 
Majesty's  naval  forces,  or  in  the  naval  forces  of  the  colony  ;  by 
rule  10,  if  an  engineer  is  charged,  one  at  least  of  the  members  of 
the  Court  must  be  either  an  engineer  who  has  served  five  years 
as  engineer  in  the  merchant  service  and  who  at  the  time  of  his 
selection  by  the   Board   as   eligible  for  appointment    holds    a 
first-class  certificate  of  competency,  or  an  officer  who  has  served 
not  less  than  five  years  as  an  engineer  in  Her  Majesty's  naval 
forces  or  in  the  naval  forces  in  this  colony,  and  has  attained  the 
rank  of  first-class  engineer;  and  by  rule  11,  if  a  pilot  or  an 
exempt  master  is  charged,  one  at  least  of  the  members  of  the 
Court  shall  be  a  person  who  is  either  a  Port  Phillip  pilot  or  a 
person  who  has   voluntarily   retired  from  that  position,  or  a 
master  holding  a  certificate  as   exempt  master.     It  therefore 
appears  that,  according  as  he  is  a  master  or  an  engineer  or  a  pilot, 
a  different  tribunal  is  to  try  him.     If  the  argument  which  has 
been  addressed  to  me  were  sustained,  and  the  contention  were  to 
be  acceded   to,  it  might  happen  that  you  might  have  three 
persons  charged  together,  and  it  might  then  be  an  impossibility 
to  construct  the  Court  in  the  way  the  Act  requires.     This  is  a 
ground  for  presuming  that  the  Act  never  intended  a  different 
course  to  be  pursued  than  in  any  other  criminal  or  quasi-criminal 
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court    I  think  the  Board  was  in  error  in  directing  the  trial  of  |^ 

the^  two  officers  together ;  but  the  Court  had  no  other  warrant.       _^* ^ 
to  hold  any  other  court,  and,  as  that  was  the  only  warrant,  they 
oould  only  hold  that  court,  and  its  constitution  was  erroneous. 

Then  it  is  said  that  Captain  Forbes  cannot  take  advantage  of 
any  irregularity  because  he  consented  to  the  course  adopted.  In 
my  opinion  he  could  not  consent  to  it,  nor  could  anyone  on  his 
behalf  consent  to  it,  because  it  is  a  principle  of  our  law  that  the 
court  which  the  country  constitutes  shall  be  so  constituted,  and 
none  other.  The  administration  of  justice  shall  be  according  to 
set  and  well-established  principles  and  ceremonies,  and  these 
cannot  be  departed  from  even  in  exceptional  cases,  as  is  shown  in 
Begina  v.  Bertrand  (a).  That  this  is  so  is  established  by  the 
case  of  BaMray  v.  Roach  (b).  That  was  a  prosecution  under  the 
Licensing  Act,  and  the  information  charged  the  defendant  with 
an  offence  under  that  Act.  He  came  into  Court  and  said — *'  I 
admit  everything ;  all  the  facts  are  correct ;  but  I  hold  a  brewer's 
license.  I  consent  to  be  convicted  in  order  to  appeal."  Both 
parties  consented,  there  was  a  conviction,  and  the  defendant  took 
out  an  order  niai,  and  the  Full  Court  held  that  the  proceedings 
were  wrong,  because  the  parties  under  the  circumstances  could  not 
consent  to  anything  of  the  kind,  and  they  not  only  quashed  the 
conviction,  but  refused  to  allow  the  informant  to  go  on.  That 
case  shows  that  an  Act  of  this  kind  cannot  be  overridden  by 
the  consent  of  anyone.  Therefore,  in  my  opinion,  grounds  1  and 
2  are  made  out. 

Then,  as  to  objections  3, 4,  and  5, 1  am  eJso  of  opinion  that  they 
are  sustained.  These  run  into  one  another ;  the  same  proposition 
is  restated  for  greater  caution.  They  come  to  this,  that,  even 
assuming  that  Captain  Forbes  and  Pilot  Blanchard  were  properly 
tried  tc^ether,  it  is  said  that  the  Court  was  wrongly  constituted 
as  to  Captain  Forbes,  for  that,  under  sec.  184  of  the 
Marine  Act  1890,  he,  being  a  master  of  a  ship,  and  charged 
as  a  master,  was  entitled  to  be  tried  by  a  court  constituted 
by  a  police  magistrate  and  two  skilled  members  who  are 
nautical  members  within  the  meaning  of  that  section.  I  think 
that  that  is  so.  The  section  directs  that  the  Court  ''shall 
(a)    [1867]  L.R.  1  P.O.  520.  (6)    [1890]  16  V.L.R.  165. 
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^^^  be   constituted   by   one    or  more  police  magistrates  and  two 

/nt«         skilled  members  such  members  to  be   nautical  or  engineering 
Forbes* 
or  other  specially  skilled  members  according  as  the  investiga- 

__LJ^  tion  is  into  a  charge  against  a  master  or  mate  or  engineer 
or  into  some  matter  requiring  other  special  skill  or  experience 
respectively."  I  therefore  think  that  a  charge  against  a 
master  must  be  tried  by  those  who  are  nautical. 

As  to  who  are  nautical  must  be  considered  thus :  sec. 
181  provides  that  the  Court  "shall  consist  of  the  police 
magistrates  of  Victoria  and  the  skilled  members  appointed 
by  the  Governor  in  Council  as  in  this  Act  directed.  The 
Governor  in  Council  may  appoint  any  number  of  persons 
not  exceeding  ten  in  all  who  in  his  opinion  are  possessed 
of  nautical  or  engineering  or  other  special  skill  and  experience 
to  be  skilled  members  for  the  purpose  of  this  Act.  Such 
members  shall  be  appointed  from  a  list  of  persons  to  be 
furnished  from  time  to  time  by  the  Boc^rd  to  the  Governor  in 
Council  and  to  be  prepared  in  accordance  with  regulations  to  be 
made  as  hereinbefore  provided.  The  persons  named  on  such 
list  shall  be  persons  who  possess  certain  special  qualifications 
whether  nautical  engineering  or  other  of  a  nature  and  degree  to 
be  specified  by  the  Governor  in  Council.  "  The  persons  named 
on  the  list  must,  therefore,  be  special  persons  who  possess 
special  qualifications.  Sec.  181  is  plainly  complementary  to  sec. 
184,  and  shows  how  these  persons  are  to  be  chosen.  Then  pro- 
vision is  made  in  sec.  185  that  ''a  list  of  the  names  of  the 
skilled  membei*s  of  the  Court  of  Marine  Inquiry  shall  on  the 
first  day  of  January  and  the  first  day  of  June  in  each  year  be 
compiled  by  the  secretary  and  opposite  the  name  of  such  member 
the  nature  of  the  special  skill  possessed  by  such  member,  whether 
nautical  engineering  or  other  shall  be  specified  in  such  list. 
.  .  .  Whenever  a  Court  of  Marine  Inquiry  is  to  be  constituted 
....  the  president  of  the  Board  shall  by  notice  in 
writing  under  his  hand  require  the  members  appearing  from  the 
list  to  possess  skill  of  the  particular  nature  likely  to  be  required 
in  such  investigation  and  standing  next  in  order  for  duty 
thereon  ....  to  attend  for  the  purpose  of  such  investiga- 
tion."   It  is  admitted  that  the  list,  which   was   prepared    in 
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accordance  with  the  provisions  of  sec.  181,  divides  and  dassi- 


1898 


the  various  skilled  persons  into  those  who  are  masters        ^^"'^ 


of  sailing  vessels,  masters  of  steamships,  engineers,  pilots  and 
exempt  masters,  and  those  having  scientific  experience,  and 
therefore  it  is  plain  that  pilots  and  exempt  masters  are  put  there 
in  apposition  to  masters  of  sailing  vessels  and  steamships.  An 
exempt  master  may  be  a  master  of  a  steamship,  but  he  is  put  on 
the  list,  not  because  he  is  a  master,  but  because  he  is  a  pilot. 
We  may  take  it  that  the  first  two  classes  are  the  nautical 
members,  viz.,  masters  of  sailing  vessels  and  masters  of  steam- 
ships. Therefore,  under  the  circumstances.  Captain  Forbes  was 
entitled  to  be  tried  by  a  Court,  two  of  whose  members  should 
have  been  masters  of  steamships;  only  one  such  master  was  on  the 
Court,  viz.,  Captain  Russell — the  other  member  was  a  pilot  or 
exempt  master — ^and  therefore  there  was  no  Court  properly  con- 
stituted to  try  Captain  Forbes. 

It  was  also  argued,  on  the  other  hand,  that  the  Coui*t  was  not 
constituted  properly  in  order  to  try  Pilot  Blanchard.  It  is  the 
same  proposition  but  the  other  way  round.  There  was  one  pilot 
and  one  master  of  a  steamship,  but  we  need  not  go  into  thiEkt.  I 
think  the  effect  of  the  section  is  clec^r,  and  that  a  master  means  a 
master  and  not  a  pilot  or  exempt  master.  I  think  therefore 
that  grounds  3,  4,  and  5  have  been  sustained. 

The  sixth  objection  was  that  no  proper  or  definite  charge 
was  made  against  Captain  Forbes  enabling  the  Court  to 
suspend  his  certificate.  As  to  that  I  think  In  re  Bdl  (c) 
is  an  authority  to  show  that  the  charge  as  f  rcuned  is  sufficient ; 
and  an  examination  of  sec.  183  warrants  the  conclusion 
that  a  charge  may  be  a  general  charge  of  misconduct, 
hut  in  order  that  a  certificate  may  be  suspended  the  result 
must  be  founded  on  a  grass  act  of  misconduct.  Sec.  183 
(2)  provides  that  ''The  Court  of  Marine  Inquiry  is  hereby 
anthorized  to  hold  formal  investigations  for  the  purpose  of 
making  inquiry  into  charges  of  incompetency  or  misconduct  on 
the  part  of  certificated  masters  ....  and  when  any  such 
investigation  is  directed  by  the  Board  to  be  held  into  the  alleged 
meompetency  or  misconduct  of  any  master    ....    the  said 

(e)    18V.L.B.55. 
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Court  of  Marine  Inquiry  shall  hold  the  same  and  may  determine 
that  any  such  certificate  held  by  a  master  ....  should  be 
cancelled  or  suspended  if  such  master  ....  upon  any 
such  investigation  shall — (a)  be  found  guilty  of  a  gross  act  of 
misconduct  drunkenness  or  tyranny  ;  (b)  be  found  to  be  incom- 
petent ;  (c)  be  found  to  have  occasioned  by  his  wrongful  act  or 
default  the  loss  abandonment  of  or  serious  damage  to  any  ship 
or  loss  of  life. "  I  think,  therefore,  that  there  is  nothing  in  the 
sixth  objection,  and  that  the  charge  was  right  enough,  axid  that 
if  there  was  a  Court  dealing  with  the  case  which  was  itself 
rightly  presented  having  regard  to  the  status  of  the  accused 
person  before  it,  and  if  the  Court  was  properly  constituted 
under  the  Act,  I  think  the  form  of  the  charge  as  against 
Captain  Forbes  would  be  a  lawful  charge. 

As  to  the  seventh  objection,  I  think  that  as  this  was  a  quasi- 
criminal  matter,  involving  forfeiture  of  his  means  of  livelihood, 
Captain  Forbes  has  a  right  to  demand  that  the  Act  will  be 
rigidly  construed.  It  brings  in  something  new  not  provided 
by  common  law,  and  it  creates  a  particular  offence  followed  by 
important  consequences,  and  that  particular  offence  must  be 
found  proved.  The  Legislature  intended  that  a  distinction 
should  be  drawn  between  a  gross  act  of  misconduct  and  miscon- 
duct generally.  As  I  have  already  pointed  out,  sec.  183  (2) 
provides  that  if  in  the  course  of  an  inquiry  it  Ls  found  that  a 
master  has  been  found  guilty  of  a  gross  act  of  misconduct,  such 
as  drunkenness,  tyranny,  &c.,  he  is  liable  to  have  his  certificate 
cancelled  or  suspended,  although  nothing  came  of  such  act  at 
all,  and  no  damage  was  done.  As,  for  instance,  suppose  that  it 
was  foimd  that  a  captain  in  anger  put  his  helm  in  such  a 
position  so  that,  but  for  the  skill  of  a  captain  in  another  ship, 
he  would  have  run  that  other  ship  down,  that  might  be  a  gross 
act  of  misconduct,  the  result  of  which,  however,  was  avoided 
by  the  captain  of  the  other  ship,  and  no  damage  ensued,  but  it 
would  still  be  a  gross  act  of  misconduct  for  which  the  wrong- 
doer's certificate  might  be  suspended.  On  the  other  hand, 
although  his  misconduct  need  not  be  indicated  as  a 
particular  grosa  act  of  misconduct,  if  the  evidence  estab- 
lishes jbhe  fact    that  he  was   guilty    of    a    wrongful    act    in 
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the  management    of    the    ship,    not    being    a    gross    act     of  ^^ 

misomduct,    and    loss    of    life    ensued,    then,    although    the  ^^^^ 

misconduct   was   not   gross,  he  would   be   liable   to  have  his  

certificate  suspended ;  that  is,  because  a  lesser  offence  caused  the    *    '  ' 

greater  damage  in  the  one  case,  and  in  the  other  because  the 
gross  act  of  misconduct,  although  without  damage,  entails  the 
same  consequences.  There  is  a  distinction  between  the  two 
classes  of  cases,  and  it  is  for  the  Court  to  determine  which  of 
them  a  man  has  been  guilty  of.  The  evidence  might  in  a  general 
way  show  that  a  man  was  guilty  of  default  in  navigation,  but 
not  of  a  gross  act  of  misconduct.  The  Court  must,  therefore, 
find  the  offence  that  he  is  guilty  of.  If  the  Court  aimed  at 
finding  Captain  Forbes  guilty  under  sec.  183  (2)  (a)  they  have 
foand  him  guilty  of  "  gross  misconduct,"  but  not  of  a  "  gross  act 
of  misconduct."  The  distinction  is  plain — a  man  may  be  guilty 
of  misconduct  of  a  general  kind,  such  as  that  in  his  way  down  the 
river  he  was  yawing  all  over  the  place,  or  going  out  of  his  course, 
etc,  and,  although  guilty  of  gross  misconduct,  unless  it  could  be 
defined  as  one  particular  act  relied  upon,  it  would  not  be  a  gross 
act  of  misconduct.  They  would  have  to  find  some  particular  act, 
8Qch  as  that  he  was  asleep,  etc. ;  but  if  the  facts  show  that  the 
captain  did  some  special  gross  act  of  misconduct,  such  as 
deliberately  running  into  another  ship,  then  for  that  he  might 
be  convicted.  He  is  entitled  to  have  the  offence  found  against 
him  as  an  offence  directed  by  the  Act.  The  words  used  in  the 
Aet  are  a  "  gross  act  of  misconduct,"  and  those  words  should  be 
given  effect  to.  In  the  present  case  the  charge  as  found  is  not 
in  the  terms  of  the  Act,  and  therefore  it  is  bad. 

The  eighth  objection  means  that,  supposing  judgment  as 
fonnd  was  good,  although  I  have  held  it  to  be  bad,  the  evidence 
does  not  support  it.  I  say  as  to  that  that  the  evidence  might 
«ipport  it;  the  facts  found  by  the  Court  are  such  as,  to  my 
mind,  to  show  that  if  Captain  Forbes  had  looked  at  the  lights 
staring  him  in  the  face  the  collision  would  not  have  happened, 
and  therefore  that,  if  so  found,  might  have  amounted  to  a 
gross  act  of  misconduct,  and  one  which  the  evidence  would  have 
nstained.  I  may  say  as  to  the  seventh  objection  that  I  am 
not  certain  whether  certiorari  is  not  the  appropriate  remedy, 
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^^  but  Mr.  Cussen  can  take  the  rule  on  this  point  at  his  client's 

Jn  re         jrisk.     The  rule  will  be  absolute  without  costs. 

FOKBES. 

MaddenjCJ.         Solicitor  for  Captain  Forbes :  F.  H.  Crok&r. 

Solicitor   for   the    Marine    Board,    etc. :    OuinrieM,    Crown 

Solicitor, 

w.  H.  M. 


1897  ESSENDON  LAND  AND  FINANCE  ASSOCIATION  LIMITED  v,  ANDREW 

December  9,   10,  KILGM)UR. 

14,  15,  16, 20. 

Company— Member— Allotment  of  shares— Directors — Appointment — Call — Action — 

Hood,  J.  Delay— Acquiescence— Companies  Act  1890  {No,  1074),  «.  67.  Second  Schedtde, 

Table  A,  art,  71. 

Sec  67  of  the  Companies  Act  1890  should  be  construed  liberaUy.  Where 
de  facto  directors  make  a  call  in  the  honest  belief  that  they  were  duly  appointed, 
such  a  call  is  valid  under  the  section,  notwithstanding  the  discovery  afterwards 
of  a  defect  in  their  appointments. 

SecuSf  where  there  has  been  no  appointment  of  directors  at  all. 

The  judgment  of  Hood,  J.,  affirmed. 

Per  Hood,  J.  It  is  the  duty  of  a  person  who  knows  that  he  is  considered  by 
the  members  of  a  company  to  be  a  member  of  that  company  and  who  acts  as 
such  to  ascertain  the  nature  of  the  company.  Where  circumstances  occur  which 
are  calculated  to  raise  in  such  person's  mind  a  suspicion  that  the  company  is  not 
identical  with  that  which  he  had  agreed  to  join,  but  no  inquiry  is  made,  and  he 
allows  his  name  to  remain  on  the  share  register  for  years,  he  cannot  afterwards 
repudiate  his  liability  for  calls. 

Action. 

The  facts  sufficiently  appear  in  the  judgment  of  Hood,  J. 

Tapp  and  Cvssen  for  the  plaintiff. 

Isaac  A,  Isaacs  (A.G.)  and  Irvine  for  the  defendant 

Hood,  J.,  read  the  following  judgment: — Early  in  1890  the 
defendant,  Andrew  Kilgour,  was  the  holder  of  500  shares  of  5t 
each  in  the  Essendon  Land,  Tramway  and  Investment  Company 
Limited,  hereinafter  called  the  Tramway  Company.  This 
company  had  bought  land  to  a  large  extent,  and  was  in  great 
financial  difficulties.  In  the  report  of  the  directors  for  the  half, 
year  ending  28th  February  1890  reference  was  made  to  the 
position  of  the  company  and  to  the  fact  that  the  directors  were 
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endeayouring  to  form  a  new  company  to  carry  out  a  scheme  by 
which  it  was  hoped  that  the  shareholders  in  the  Tramway 
Company  would  be  saved  from  loss.  At  the  same  time  a 
prospectus  was  issued  of  the  ''  New  Essendon  Land  and  Finance 
Company  Limited/'  capital  300,000^.  in  150,000  shares  of  22. 
each,  2&  6d.  to  be  paid  on  application,  28.  6d.  on  allotment,  and 
further  calls  if  required,  not  to  exceed  28.  6d.  per  share,  at 
intervals  of  not  less  than  three  months.  This  new  company 
was  to  purchase  from  the  Tramway  Company  about  500  acres, 
being  the  unsold  portion  of  the  Buckley  Park  Estate,  and  about 
640  acres  fronting  Eeilor  road.  Each  shareholder  in  the 
Tramway  Company  was  to  apply  for  the  same  number  of 
shares  in  the  new  company  as  he  held  in  the  old,  and  buy 
land  to  the  extent  of  his  share  obligation.  It  was  afterwards 
discovered  that  this  scheme  could  not  be  carried  out  in 
aeeordance  with  the  prospectus,  and  a  variation  was  proposed, 
and  at  the  general  meeting  of  the  company  held  on  the 
25th  April  1890  this  was  explained  and  the  matter  discussed  ; 
but  I  am  not  .satisfied  that  the  defendant  was  present,  or  that 
ibis  alteration  was  brought  to  his  knowledge  then.  The  main 
ehange  w&s  tha.t  the  new  company  was  only  to  deal  with  the 
Buckley  Park  Estate,  a  change  much  in  favour  of  the  share- 
holders, and  one  which  anyone  who  agreed  to  accept  the  first 
scheme  would  readily  endorse.  At  this  general  meeting  a  com- 
mittee of  shareholders  was  appointed  to  inquire  into  the  scheme. 
On  the  14th  May  1890  the  directors  of  the  Tramway  Company 
sent  out  a  circular  to  the  shareholders  urging  them  to  apply  for 
shares  in  the  new  company,  and  setting  out  the  proposed  scheme. 
At  the  foot  is  a  notice  calling  a  meeting  of  a  new  company,  with 
the  name  of  the  ''  Essendon  Land  and  Finance  Association 
Limited,"  and  in  the  inside  is  the  report  of  the  committee 
appointed  at  the  meeting  of  the  25th  April.  That  report  refers 
to  the  properties  named  in  the  prospectus,  although  that  pro- 
spectus related  to  a  company  differently  styled  and  having  wider 
scope.  There  is  also  in  this  circular  a  form  of  application  for 
shares  in  the  Essendon  Land  and  Finance  Association  Limited. 
The  defendant  received  these  documents,  and  on  23rd  June  he 
wrote  to  the  secretary  of  the  Tramway  Company  as  follows :— ^ 
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"  I  had  your  circular.  I  think  I  will  join  the  new  company. 
Let  me  know  what  I  have  to  pay,  as  I  don't  know — \s  it  2».  6d. 
a  share,  or  what  is  it?"  In  reply,  he  was  informed  that  the 
application  fee  was  28,  6d.  per  share,  and  on  the  25th  June  he 
wrote — "  Your  note  of  yesterday  to  hand.  Enclosed  please  find 
cheque,  application  fee  for  200  shares  in  the  new  company,  2«.  6<i. 
a  share,  252."  A  receipt  for  this  was  sent  to  the  defendant, 
headed  in  the  name  of  the  ''  Essendon  Land  and  Finance  Asso- 
ciation Limited."  On  the  30th  June  1890  the  memorandum  of 
association  of  the  new  company  was  registered  as  the  "  Essendon 
Land  and  Finance  Association  Limited,"  and  on  the  1st  July 
Messrs.  Cooper,  Pierce,  and  M'Robert,  acting  as  subscribers  of  the 
memorandum  of  association,  allotted  to  the  defendant  200  shares 
in  the  new  company  upon  his  letter  of  application  of  the  25th 
June.  Upon  the  1st  July  the  defendant  signed  the  application 
form  which  had  been  sent  to  him.  This  form  had  been  printed  for 
the  New  Essendon  Land  and  Finance  Company  Limited,  and  as 
printed  contained  references  to  the  prospectus.  When  produced 
in^  Court  the  paper  had  been  altered.  The  name  was  changed 
to  that  of  the  plaintiff,  and  the  allusions  to  the  prospectus  had 
been  struck  out.  The  defendant  based  one  of  his  defences  upon 
these  changes,  .for  he  contended  that  that  document  was  his 
real  application,  and  that  the  alterations  were  made  after  he 
signed.  With  this  I  do  not  agree,  as  I  am  satisfied  that  the 
document  was  corrected  before  it  was  sent  to  him.  The  defen- 
dant afterwards  paid  another  25Z.  on  allotment,  cmd  his  name 
was  inserted  in  the  register  of  shareholders.  On  15th  September 
1890  the  new  company  purported  to  register  articles  of  asso- 
ciation, and  then  carried  on  business  up  to  this  year  as  under 
those  articles.  In  August  1891  and  August  1892  the  company 
paid  dividends,  and  his  share  was  duly  paid  to  the  defendant, 
who  signed  receipts  to  the  company.  The  defendant  took  up 
land  in  accordance  with  the  scheme  of  the  new  company,  paid  for 
it,  and  obtained  title  thereto.  In  1895  the  City  Bank,  where  the 
new  company  had  a  large  overdraft,  went  into  liquidation,  and 
the  liquidator  began  to  press  the  company.  In  October  1896  a 
call  was  made,  and  notice  sent  to  the  defendant,  and  on  19th 
October  the  defendant  replied,  in  no  way  repudiating  member- 
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ship  in  the  company,  but  expressing  surprise  at  a  call  being 
made,  as  he  thought  he  was  free  from  further  liability  when  he 
paid  for  the  land.  A  correspondence  ensued,  and  ultimately  the 
new  company  took  legal  advice.  It  was  then  discovered  that 
owing  to  the  non-registration  of  the  articles  at  the  same  time  as 
the  memorandum,  the  articles  were  of  no  effect,  and  the  company 
was  really  under  the  provisions  of  Table  A  to  the  Companies 
Ad  1890.  Various  steps  were  taken  in  the  endeavour  to  cure  this 
defect  On  the  7th  April  1897  a  meeting  of  the  signatories  of 
the  memorandum  of  association  was  held,  at  which  were  present 
Messrs,  Cooper,  Ogilvie,  and  M'Bobert.  The  other  signatories 
were  Messrs.  Price,  Pierce,  and  Upton.  Of  these  Pierce  was 
dead,  Price  had  assigned  his  estate,  and  Upton  received  notice 
of  the  meeting,  but  did  not  attend.  At  this  meeting  it  was 
resolved  to  call  a  meeting  of  shareholders  to  ratify  all  that  had 
been  done,  and  to  reduce  the  number  of  directors  to  three,  and 
appoint  Messrs.  Cooper,  Crespin,  and  Bradshaw  to  be  such 
directors.  The  meeting  of  shareholders  was  duly  held  on  the 
ilai  April,  and  the  resolutions  carried  as  above.  Subsequently 
these  directors  made  the  calls  now  sued  for. 

The  defendant  set  up  many  defences,  but  the  only  material 
ones  are : — (1)  That  he  never  was  a  shareholder  in  the  com- 
pany ;  and  (2)  That  if  a  shareholder,  the  call  was  not  legally 
made.   The  other  points  raised  on  the  pleadings  were  not  argued. 

It  was  contended  in  support  of  the  first  point  that  the  plaintiff 
company  is  a  different  one  from  that  which  defendant  agreed  to 
join.  I  think  that  when  the  defendant  wrote  his  letter  of  the 
25th  June  1890,  his  reference  to  the  "new  company"  must 
be  taken  to  appply  to  the  company  mentioned  in  the  last  circular 
that  he  received — viz.,  "The  Essendon  Land  and  Finance  Associa- 
tion Limited,"  which  is  the  plaintiff's  name.  But  I  also  conclude 
that  the  company  to  which  the  defendant  referred  was  the  one 
with  the  objects  mentioned  in  the  prospectus,  notwithstanding 
the  alteration  in  the  name.  His  offer  was  accepted  by  the  plain- 
tiff, a  company  having  objects  substantially  differing  from  those 
set  out  in  the  prospectus,  and  so  far  therefore  there  was  no 
eontraci.  But  though  there  may  have  been  no  contract  in  the 
first  inatanee  there  are  many  other  facts  to  be  considered  before 
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it  can  be  said  that  the  defendant  is  not  now  a  member  of  this 
company.  Did  the  defendant  subsequently  know  of  the  change 
in  the  company,  and  did  he  with  knowledge  acquiesce  in  such 
change  ?  If  so,  he  is  a  member,  though  originally  there  was  no 
contract.  Now  the  alteration  in  the  objects  of  the  new  com- 
pany by  which  the  new  shareholders  were  to  take  over  one 
piece  of  land  instead  of  two  would  be  a  great  inducement  to 
join  it,  providing,  as  was  the  case,  that  the  Tramway  Company 
was  relieved  of  responsibility  for  the  other  land.  The  fact 
that  calls  could  only  be  made  every  three  months  might  or 
might  not  be  important  according  to  the  defendant's  belief  as  to 
the  probability  of  a  call  being  made.  This  being  the  state  of  his 
mind,  he  had  almost  immediately  a  warning  that  something  new 
had  occurred.  The  document  of  the  14th  May  referred  to  a 
company  differing  in  name  from  that  in  the  prospectus,  but  his 
attention  is  most  pointedly  drawn  by  the  alterations  and  erasures 
in  the  document  of  1st  July.  Whatever  else  may  be  scdd  about 
the  defendant  he  is  certainly  no  fool,  and  I  think  he  was  put 
upon  inquiry.  He  knew  then  that  some  important  variation 
had  been  made  in  the  scheme  proposed  in  the  prospectus,  but  he 
did  nothing.  He  knew  that  he  was  a  member  of  a  new  company 
having  the  same  name  as  the  plaintiff  company.  He  received 
dividends  from  that  company.  He  accepted  an  indemnity  from 
that  company,  legal  or  otherwise,  to  save  him  harmless  against 
calls  in  the  Tramway  Company,  and  took  no  steps  for  seven 
years  to  see  whether  the  company  he  was  supposed  to  be  a  mem- 
ber of  was  the  one  that  he  intended  to  join.  From  July  till,  at 
all  events,  the  12th  September,  1890,  when  the  articles  were, 
signed,  the  defendant,  by  making  inquiries,  could  have  ascer- 
tained his  position,  and  he  would  have  been  told  that  he  waa  a 
member  of  the  plaintiff  company,  with  a  memorandum  of  asso- 
ciation registered,  but  no  articles,  and  therefore  under  Table  A. 
Whether  he  would  have  been  any  wiser  for  this  information  may 
be  doubtful.  He  would,  however,  have  learnt  that  the  memo- 
randum differed  from  the  prospectus,  and  could  then  have  taken 
any  steps  that  he  thought  fit  to  relieve  himself  from  responsi- 
bility. I  think  that  the  inference  is  that  he  knew  of,  and  was 
indifferent  to,  the  change.     In  1896,  when  a  call  was  made,  the 
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defendant  replied  to  the  secretary  of  the  plaintiff  company,  and 
even  then  raised  no  objection  as  to  being  a  member;  though  if  his 
story  be  anywhere  near  the  truth,  he  then  knew  that  the  plaintiff 
company  was  not  the  one  described  in  the  prospectus.  He  says 
that  he  received,  considerably  more  than  two  or  three  years  ago, 
a  copy  of  the  memorandum  and  articles,  and  knew  that  they 
were  not  correct,  and  yet  he  did  nothing.  He  had  notices  and 
drculars  from  the  company.  He  says  that  he  put  these  docu- 
ments in  the  waste-paper  basket.  But  why  ?  How  did  he  know 
that  they  were  wrong  ?  And  if  he  did  know  why  did  he  not  say 
30  ?  It  is  said  that  the  memorandum  of  association  and  articles 
which  the  defendant  saw  differ  from  those  of  the  plaintiff  com- 
pany. This  is  correct.  The  plaintiff  company  is  under  the 
trticles  in  Table  A,  and  not  under  those  that  were  registered, 
and  the  two  differ.  But  I  think  this  immaterial.  The  memo- 
randum is  the  chief  thing  that  the  defendant  would  read,  and  it 
would  show  him  the  constitution  of  the  company.  In  this  way 
I  think  the  defendant  is  bound.  Moreover,  it  was  the  defendant's 
duty  to  ascertain  the  nature  of  the  company  in  which  he  knew 
he  was  considered  to  be  a  member :  PeeVa  Case  (a).  Especially  is 
this  so  when,  as  here,  the  altered  application  form,  with  change 
of  title,  should  have  raised  his  suspicions.  Defendant's  name  has 
been  for  years  on  the  share  register  of  this  company,  and  he  has 
failed  to  satisfy  me  that  he  ought  now  to  be  allowed  to  repudiate 
liability  on  this  ground. 

Upon  the  second  point  various  objections  were  taken  to  the 
validity  of  the  call,  founded  upon  the .  confusion  that  arose 
after  the  discovery  of  the  irregular  registration  of  the  articles. 
The  proper  making  of  the  call  depended  upon  the  proper  appoint- 
ment of  the  directors  who  made  it,  and  that  ultimately  got  back 
to  whether  the  meeting  of  7th  April  1897  was  duly  constituted 
or  not,  much  turning  upon  whether  notice  should  have  been  sent 
to  Price.  I  am  inclined  to  think  that  several  of  these  objections 
are  well  founded,  but  I  need  not  discuss  them  aeriatiTri,  for  in  my 
opinion  they  are  all  answered  by  sec.  67  of  the  Companies  Act 
1890,  and  by  Article  71  of  Table  A  to  that  Act.  Sec.  67 
is  extremely  wide  in  its  language,  and  should  be  liberally 
(a)    [1867]  L.R.  2  Gh.  674. 
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construed.  The  persons  who  made  these  calls  were  de  facto 
directors,  honestly  believing  that  they  were  duly  appointed ;  and 
I  think  that  their  acts  should  be  protected,  notwithstanding  any 
defect  that  may  afterwards  be  discovered  in  their  appointments: 
See  Buzolic  Paint  Company  v.  CorwwM  (b) ;  Federal  Mwtual 
Live  Stock  Co.  v.  Donxighy  (c) ;  Briton  Medical  Aeaociation  v. 
Jones  (d) ;  Murray  v.  Bush  {e).  It  was  urged  that  this  section 
only  protects  errors  in  procedure  and  not  mistakes  in  jurisdiction, 
and  only  covers  cases  where  what  has  been  done  could  lawfully 
have  been  done  provided  certain  formalities  had  been  attended 
to.  I  cannot  see  that  the  line  can  be  so  finely  drawn  as  this. 
The  substantial  objection  here  is  that  the  directors  who  made  the 
call  were  not  properly  appointed  by  reason  of  various  errors  in 
the  previous  proceedings.  But  still  these  directors  were 
appointed,  and  appointed  by  the  shareholders  in  general  meeting. 
If  that  meeting  were  improperly  summoned  owing  to  previous 
irregularities,  or  if  what  was  done  at  the  meeting  was  not 
strictly  legal,  still  I  think  it  all  amounted  to  a  defect  in  the 
appointment  of  the  directors,  and  therefore  would  be  covered  by 
sec.  67.  The  cases  relied  upon  for  the  defendant  have  different 
objects  and  different  procedure  to  the  present.  The  chief  one, 
John  Morley  Building  Co.  v.  Barras  (/),  was  an  application  to 
restrain  the  defendants  from  further  acting  as  directors;  and, 
therefore,  while  it  may  establish  the  invalidity  of  their  appoint- 
ment, it  has  no  bearing  on  the  effect  of  sec.  67.  In  my  opinion, 
therefore,  the  defence  fails,  and  there  will  be  judgment  for  the 
plaintiff  for  501.  98,  4d.  and  costs. 


F.C. 

1S98 
June  21,  22 


From  this  judgment  the  defendant  appealed. 

Isa^ac  A.  Isaxtcs  (A.Q.)  and  Irvine  for  the  appellant — Sec.  67 
of  the  Corrvpanies  Act  1890  was  not  intended  to  cure  every  case 
where  the  appointment  of  directors  was  irregular. 

[Madden,  C.J. — ^Wherever  directors  act  bond  fide  in  the  belief 
of  themselves  and  of  others  that  their  appointment  is  valid,  then. 


(6)  [1886]  11  V.L.R.  371. 
(c)  [1888]  14  V.L.R  857. 
{d)    [1889]  61  L.T.  384. 


(f)  [1872]  L.R.  6  H.L.  37. 
if)    [1891]  2  Ch.  386. 
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from  whatever  source  the  irregtdarity  proceeds,  their  acts  are 
vaUd.] 

The  aathorities  do  not  go  so  far.  The  irregularity  curable 
ander  sec  67  must  not  be  fundamental.  Clause  71  of  Table  A 
settles  the  matter  as  regards  members  of  the  company.  Sec.  67 
implies  that  a  properly  appointed  authority  should  exercise  the 
power  of  appointment*  If  while  making  the  appointment  the 
procedure  or  the  qualification  of  the  persons  appointed  was 
defective,  but  not  radically  defective,  the  acts  of  such  persons 
wonld  be  held  to  be  valid,  though  the  appointment  is  not  valid 
when  the  contrary  is  proved. 

[HoDG£S,  J.  I  should  have  thought  that  where  persons  are 
sitting  in  the  office  of  a  company,  and  carrying  on,  or  appearing 
to  carry  on,  the  business  of  directors,  all  their  acts  should  b& 
taken  to  be  the  acts  of  the  directors.  I  should  think  that  sec.  67 
was  intended  to  go  thus  far,  as  between  members  of  the  company 
itUerse.] 

The  words  of  the  section  are — "  notwithstanding  any  defect 
that  may  afterwards  be  discovered  in  their  appointments  or  quali- 
fications." The  words  *'  until  the  contrary  is  proved "  create  a 
difficulty.  They  should  not  mesm  "  until  the  directors  themselves 
discover  it,"  because  then  the  company  could  take  advantage 
of  the  wrong  by  its  own  directors  ;  and  it  C€Uinot  be 
discovery  by  a  third  person,  because  then  the  company 
could  take  advantage  of  the  discovery  by  a  third  person. 
A  late  authority,  Datmon  v.  The  African  Consolidated 
Land,  etc.,  Co.  {g\  deals  with  the  question  of  qualification 
of  directors.  In  that  case  there  was  power  to  do  the 
acts,  but  the  persons  who  did  them  chose  the  wrong  way  of 
doing  thenL  The  same  point  is  referred  to  in  Briton  Medical 
Association  v.  Jones  (h), 

[Hodges,  J.  In  In  re  East  Norfolk  Tramways  Co.  (i),  Brett, 
L.J.,  says  he  does  not  agree  with  Howheack  Coal  Co.  v. 
league  (A).] 

But  not  upon  this  particular  point.  His  remark  is  directed 
rather  to  the  number  of  persons  who  could  exercise  a  power. 
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(i)     [1877]  6  Ch.  D.  963. 
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Assuming  that  there  was  not  that  power,  the  Lords  Justices  did 
not  say  that  the  acts  would  have  been  valid. 

[Hodges,  J.  It  is  all  one  question.  Are  the  directors  validly 
appointed  ?] 

In  Howbeach  Coal  Co.  v.  Teague  the  persons  who  failed  had 
to  maintain  two  propositions — (1)  that  the  appointment  of 
directors  was  invalid  ;  (2)  or,  granting  that  it  was  valid,  that  their 
acts  were  invalid.  Brett,  L.  J.,  was,  in  In  re  East  Norfolk  Tram- 
ways Co,,  dealing  with  the  first  of  these  points.  A  defect  in 
power  does  not  come  under  the  section,  but  only  a  defect  in  the 
formality  to  be  observed  in  proceedings.  Buzolic  Co.  v.  Com- 
well  (!)  does  not  touch  the  question  at  all.  In  Federal  Mutual 
Live  Stock  Co,  v.  Donaghy  (m),  the  point  decided  came  clearly 
within  the  rule — that  is,  a  mere  want  of  regularity  in  the  mode  of 
exercising  the  power.  That  case  assumes  that  the  subscribers 
never  purported  to  appoint  directors.  If  the  right  persons  did 
not  appoint,  the  section  has  no  application. 

[Hodges,  J.  The  right  persons  might  have  made  the 
appointment,  but  in  a  wrong  manner.  Sec.  67  would  supply 
the  imperfection  in  procedure.  For  example,  if  a  resolution 
was  necessary,  or  if  the  appointment  was  imperfectly  put  on 
record.] 

With  regard  to  the  notice  to  Price,  a  majority  of  subscribers 
may  act,  provided  notice  be  given  to  all.  The  latest  authority 
as  to  the  necessity  for  a  meeting,  and  its  legality.  In  re 
Portuguese  Consolidated  Copper  Mines  Limited  (n\  establishes 
the  proposition  that  in  order  to  constitute  a  valid  meeting 
there  must  be  notice  to  all  persons  who  have  the  right  to 
attend. 

Counsel  referred  also  to  John  Morley  Building  Co,  v. 
Barras  (o) ;  Tyne  Mutual  Steamiship  Association  v.  Brown  (p) ; 
Imperial  Hydropathic  Hotel  Co.  v.  Hampson  {q). 


Topp  and   Cussen  for    the    plaintiff  respondent  were  not 
heard. 


(0  11  V.L.R.  371. 
(m)  14V.L.R.857. 
(n)  [1889]  42  Gh.  D.  160. 


(o)  [189L]  2  Ch.  386. 
(p)  [1896]  74L.T.  283 
[q)    [1882]  23Gh.D.  1. 
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Madden,  C.J.    In  this  case  we  do  not  find  any  such  diffi-  ^^ 

culty  as  should  make  us  hesitate  as  to  our  decision.     We  do  not  1^98 

say  that  the  case  is  clear.  There  are  some  elements  of  difficulty  Essendok 
about  ifc,  but  we  feel  that,  upon  the  whole,  the  judgment  of  the  finance^ 
learned  primary  Judge  was  right.  "^  Lmited  ^ 

Two  points  were  relied  upon  by  the  defendant  in  support  of        •   v. 

his  appeal,  the  first  of  which  is  that  he  had  never  contracted  

to  become  a  member  of  the  plaintiff  company,  and  that  his  action,  n,    .  . 

after  it  was  assumed  or  believed  that  he  had  become  bound  as  a 
member  or  shareholder,  was  not  such  as  to  amount  to  an  acqui- 
escence which  would  make  him  liable  to  the  company  to  the 
same  extent  as  if  he  had  contracted  originally  to  become  a  mem- 
ber. The  learned  primary  Judge  has  fouud  on  the  facts  that 
the  defendant  had  undoubtedly  acquiesced,  even  although  there 
bad  been  originally  some  defect  in  his  contract  to  become  a 
shareholder.  There  were  clearly  facts  which  would  warrant  the 
learned  Judge  in  coming  to  that  conclusion.  (His  Honor 
referred  to  these  facts.)  Therefore,  that  view  of  the  learned 
Jndge  was  right. 

Then  it  is  said  that,  supposing  that  otherwise  the  defendant 
might  be  liable,  he  is  not  liable  in  the  present  case,  because  the 
calls  were  not  made  by  directors  properly  appointed.  As  to  that, 
what  happened  was  this :  When  the  company  was  registered, 
articles  of  association  were  adopted,  and  in  them  certain  persons 
were  nominated  as  directors.  The  articles  were  not  registered 
on  the  same  day  as  the  memorandum  was,  as  required  by  the 
Act  Therefore,  those  articles  were  valueless  as  articles  of  asso- 
ciation. The  result  was  that  there  were  no  directors  appointed 
by  the  company  itself,  and  no  articles  of  association  except  those 
known  as  Table  A  under  the  Act,  according  to  the  provisions  of 
the  Act.  Table  A  provides  that  where  no  directors  have  been 
appointed  by  the  company,  those  persons  who  originally  signed 
the  memorandum  shall  be  and  act  as  the  directors  until  they 
shaQ  have  duly  appointed  other  directors.  The  result  in  this 
particular  c&se  is,  that  the  true  directors  of  this  company  were 
those  gentlemen  who  originally  signed  the  memorandum.  After- 
wards, one  of  them  died,  another  assigned  his  estate,  and  a  third 
disappeared  somewhere.  It  was  necessary  to  get  directors, 
V.UE.,  Vol.  XXIV.  K 
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presumably  to  make  this  call,  amongst  other  things.  And  then 
a  difficulty  apparently  arose.  The  parties  concerned  do  not 
appear  to  have  known  what  they  should  do.  They  did  not 
understand  their  legal  position,  but  they  tried  to  make  the  best 
of  it  The  available  subscribers  to  the  original  memorandum — 
Le.,  the  directors  by  legaJ  intendment — met  and  thought  that  the 
proper  way  to  appoint  directors  was  to  nominate  6U9  directors 
certain  persons  whom  they  did  nominate ;  to  call  a  meeting  of 
the  shareholders,  and  ask  them  to  adopt  that  nomination — 
practically  to  approve  of  the  three  persons  nominated  as 
directors.  The  shareholders  were  accordingly  called  together, 
and  they  adopted  resolutions  which  affirmed  the  existence  as 
directors  of  these  three  persons.  These  three  made  the  call, 
acting  as  directors,  and  apparently  thereafter  conducted  the 
business  of  the  company  generally,  with  everyone's  acquiescence. 
The  plaintiff  here^relies  on  the  Companies  Act  1890,  sec  67.  It 
may  be  assumed  that  the  appointment  of  these  directors  would, 
apart  from  that  section,  be  illegal.  (His  Honor  read  the  latter 
portion  of  the  section.)  The  plaintiff  says  that,  although  the 
appointment  was  bad  but  for  the  Act,  the  Act  has  validated  the 
appointment  and  the  acts  done  by  the  appointees.  We  think 
that  is  correct 

It  has  been  much  debated  before  us  as  to  whether  that 
portion  of  the  section  which  I  have  read  applies  to  the  kind  of 
defect  which  has  arisen  here.  It  is  said  that  where  those  who 
have  the  right  to  appoint  affect  to  appoint,  but  appoint  defectively, 
the  Act  cures  that,  but  that  where  those  who  have  not  the 
power  to  appoint  affect  to  appoint,  that  is  a  thing  which  cannot 
be  cured.  We  do  not  propose  to  define  precisely  what  is  meant 
by  this  part  of  sec.  67.  It  is  a  section  which  had  better  be 
left  without  applying  specific  limits  to  its  operation  by  judicial 
interpretation.  It  is  a  section  in  which  the  Legislature  intends 
to  deal  generally  with  honest  defects  in  the  administration  of 
companies,  and  particularly  in  the  matter  of  the  appointment  of 
directors,  because  the  L^islature  saw  that,  if  it  were  possible 
afterwards  to  upset  an  appointment  of  directors,  who  are  the 
executive  body  of  a  company,  for  any  mistake  or  misappre- 
hension in  their  appointment,  the  whole  of  the  subsequent  pro-* 


Digitized  by 


Google 


VOL  XXIV.] 


LXI  A  LXII  VICT. 


147 


ceedicgs  of  the  company  might  be  annihilated.  That  would  be 
roinons  to  the  company.  Therefore,  the  Legislature  has  in- 
tended, to  an  extent  which  we  do  not  define,  that  defects  of 
that  kind  shall  be  deemed  to  be  cured  by  the  section  in  a  con- 
siclerable  variety  of  cases.  We  think,  however,  that  this  is 
unquestionably  a  class  of  defect  which  was  intended  to  be 
covered  and  cured  by  the  section.  It  was  submitted  to  us  that 
the  section  could  not  apply  because  the  office  was  full — ix.,  the 
persons  who  filled  the  office  of  directors  were  the  subscribers  to 
the  original  memorandum.  And  presumably,  if  the  office  were 
fall,  and  without  any  action  on  the  part  of  the  subscribers  some 
other  wholly  unauthorized  persons  had  sought  to  appoint 
directors,  without  getting  rid  of  those  appointed  •  by  the  Act, 
this  particular  argument  would  possibly  be  very  good.  But 
where  the  persons  who  seek  to  procure  the  appointment  of 
the  persons  subsequently  appointed  are  the  very  persons  in  the 
office  at  the  time,  that  amounts  to  an  intention  to  resign  from 
that  office,  though  in  point  of  law  it  might  not  be  an  effective 
resignation.  There  might  be  a  distinction  between  that  case  and 
a  case  where,  without  their  consent,  some  outside  persons  sought 
to  fill  the  office. 

Then  it  is  said  that  the  subscribers  did  not  appoint.  It  is 
true  that  they  did  not  themselves  resolve  on  the  appointment  of 
the  directors  who  were  appointed.  They  did  not  formally 
resolve  that  the  people  proposed  to  the  shareholders  should  be 
directors.  But  they  themselves  chose  them  out  and  nominated 
them  to  the  shareholders  in  the  honest  belief  that  that  was 
the  best  way  to  get  over  a  difficulty  then  existing.  They  were 
undoubtedly  desirous  of  putting  other  persons  into  their  own 
places.  They  considered  fairly  the  best  means  to  do  that,  and 
tiiey  mistakenly  called  the  shareholders  together  to  make  that 
^pointment,  instead  of  making  it  themselves.  The  shareholders, 
having  been  called,  acquiesced  in  it,  so  that  everyone  concerned 
was  anxious  to  make  the  appointment,  and  the  only  defect  was 
that  they  chanced  to  take  the  mistaken  course  of  giving  effect  to 
that  opinion.  It  is  said  that  the  defect  which  exists  in  this  case 
was  not  one  which  was  "  afterwards  discovered  "  within  the  words 
of  flee  67,  and  that  the  words  "  defect  afterwards  discovered  "  refer 
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only  to  a  defect  in  a  point  of  law — some  legal  defect  which  was 
unobserved  at  the  time,  but  which  later  was  found  to  exist 
We  certainly  think  that  that  would  be  too  narrow  an  inter- 
pretation. Notoriously,  the  most  frequent  cases  of  error  of  this 
kind  are  errors  of  fact,  where,  e,g.,  there  is  a  miscount  of  those 
present  among  the  shareholders  who  voted.  It  might  be  that  a 
poll  was  demanded,  and  not  paid  proper  attention  to  at  the  time. 
It  might  be  that  someone  who  ought  to  have  received  a  notice 
to  attend  did  not.  Suppose  the  directors  had  ordered  the 
secretary  to  send  notice  to  persons  who  ought  to  have  had  it, 
and  the  secretary  became  intoxicated  and  did  not  send  it,  would 
not  that  be  cured  by  the  Act  ?  Yet  there  is  no  law  about  that 
Therefore,  whatever  the  ultimate  meaning  of  the  section  may 
be,  it  means  more  than  the  settlement  of  mere  questions  of  law. 
And  it  covers  the  present  defect.  It  is  true  here  that  the 
present  defect  existed  ab  initio.  But  the  question  whether  it 
was  "  afterwards  discovered  "  within  the  meaning  of  the  section 
is  another  thing.  No  one  can  suppose  that  the  subscribers  and 
the  shareholders  at  the  meeting  were  not  honestly  trying  to 
contrive  a  means  to  effect  the  appointment  of  the  directors.  It 
is  true  that,  later  on,  it  was  ascertained  that  their  apprehension 
at  that  time  was  wrong.  And  in  that  way  it  was  *'  afterwards  dis- 
covered." Of  course,  it  was  existing  at  the  time,  as  the  defect 
must  always  exist  at  the  time,  whether  it  is  of  law  or  of  fact 
The  defect  must,  at  all  events,  be  one  which  has  arisen  honestly 
in  a  case  where  the  people  who  had  the  right,  or  honestly 
believed  themselves  to  have  the  right,  intended  to  do  what 
was  proper  in  the  matter,  but  erred  ;  as  contradistinguished 
from  people  who  either  were  mere  usurpers  or  intruders,  or 
else  people  who,  although  they  knew  what  the  right  was,  deter- 
mined to  lay  their  hea^s  together  to  evade  it  That  may  be  a 
broad  interpretation,  which  would  indicate  what  the  section  was 
intended  to  deal  with,  but  that  need  not  be  decided,  and  is  merely 
my  own  suggestion  at  the  instant.  We  are  satisfied  that  the 
section  was  intended  to  cover  such  a  general  defect  as  this.  The 
appeal  will  be  dismissed,  with  costs. 


Williams,  J.    I  have  very  little  to  add.    On  the  point  of 
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acquiescence,  I  have  no  hesitation  in  arriving  at  the  same  con- 
dnsion  as  the  primary  Judge.  The  second  point  argued  by  the 
Attorney-General  is  that  these  calls  were  illegally  made,  and  that 
the  last  part  of  sec.  67 — ^the  validating  part,  as  it  has  been 
termed— does  not  cure  the  illegality.  The  Attomey-Generars 
argument,  as  I  understand  it,  was  that  this  section  only  validated 
defects  or  informalities  in  the  appointment  of  directors,  and  that 
it  did  not  apply  to  a  case  where  there  was  no  appointment,  so  to 
speak.  He  argued  that,  in  this  particular  case,  there  was  no 
appointment  of  those  directors  who  made  the  call,  and  that  there- 
fore the  cfiJl  was  bad.  Now,  if  I  could  have  agreed  with  him 
that  there  was  no  appointment  of  the  directors  in  this  case,  I 
should  have  also  been  inclined  to  agree  with  the  further  portion 
of  his  argument — that  this  clause  does  not  cover  a  case  where 
there  has  been  no  appointment ;  e,g,,  the  instance  was  put  of 
directors  being  nominated  by  a  number  of  people  in  the  street 
That  would  clearly  be  no  appointment.  I  think  that  this  clause 
would  not  apply  to  a  case  like  that.  There,  there  would  be  no 
appointment  at  all.  But  I  differ  from  the  Attorney-General  in 
this— that  I  think  in  this  case  there  was  an  appointment.  The 
sabscrihers  to  the  memorandum  nominated  these  directors,  and 
suggested  to  a  meeting  of  shareholders  of  the  company  that  was 
ealled  that  their  nomination  should  be  ratified  by  this  meeting  of 
shareholders.  That  meeting  was  called,  and  the  meeting  ratified 
the  nomination  of  the  subscribers.  All  the  parties  then  believed 
that  the  appointment  was  a  valid  one,  and  that  they  had  pro- 
ceeded in  the  right  way  to  appoint  them.  As  a  matter  of  fact, 
it  appears  that  they  had  not  proceeded  in  the  right  way,"  and 
that,  if  it  had  not  been  for  the  clause  in  the  section,  the  appoint- 
ment would  have  been  bad.  But  it  was  an  appointment  of 
directors  within  the  meaning  of  the  section.  And  therefore, 
though  it  appears  to  have  been  a  bad  appointment,  it  is  made 
good  by  the  validating  clause. 
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Hodges,  J.  On  the  first  question  which  was  raised  on  this 
appeal,  viz.,  that  the  defendant  never  became  a  member  of  the 
plaintiff  company,  it  seems  to  me  the  evidence  was  very  strong 
to  show  that  he  did.    Whether,  if  the  learned  Judge  bad  found 
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that  he  ha.d  not  become  a  member,  the  evidence  would  have  been 
strong  enough  to  justify  us  in  setting  aside  the  verdict  as  against 
the  evidence  is  not  for  the  Court  to  consider.  We  have  to 
consider  whether  the  evidence  would  support  it  And  as 
to  that,  the  evidence  was  undoubtedly  very  strong. 

The  second  question  is  more  difficult.  It  was  contended  that 
the  calls  were  made  by  persons  who  were  not  directors,  and 
it  was  argued  that  they  had  never  been  appointed.  The 
individuals  who  acted  as  directors  appear  to  have  been 
appointed  in  this  way: — The  persons  who  had  signed  the 
memorandum  of  association  were  the  persons  who  had  the 
power  to  appoint  directors.  Instead  of  appointing  directors, 
they  nominated  individuals  who  afterwards  acted,  and  having 
nominated  them,  they  called  a  meeting  of  shareholders  to  ask 
them  to  appoint,  and  the  shareholders  at  that  meeting  purported 
to  appoint  So  that  it  appears  that  the  individuals  who  had  the 
power  to  appoint  nominated  the  directors  ;  that  the  individuals 
who  had  the  power  to  appoint  called  the  meeting  of  share- 
holders, to  induce  or  ask  the  shareholders  to  appoint ;  and  that 
the  individuals  who  had  the  power  to  appoint  concurred  in  that 
appointment  Now,  it  se^s  to  me  that  on  those  facts,  though 
the  shareholders  purported  to  appoint,  their  act  was  an  irregular 
act,  and  their  effort  was  ineffectual.  But  inasmuch  as  the 
persons  who  had  the  power  to  appoint  concurred  in  all  the 
proceedings,  and  in  that  resolution,  it  is  such  an  irregularity  as 
would,  in  my  opinion,  be  covered  by  the  Companies  Act,  sec.  67. 
It  was  argued  by  the  Attorney-General  that  the  company  had 
no  power  to  appoint,  and  that  the  section  does  not  validate  an 
appointment  by  persons  who  had  no  power  to  make  it  Stated 
in  that  simple  fashion,  very  likely  the  argument  is  correct  K 
the  shareholders  of  the  London  and  Westminster  Bank  pur- 
ported or  proposed  to  nominate  the  directors  of  the  Bank  of 
England,  and  it  stood  simply  there,  this  section  would  not 
validate  such  an  act  But  it  is  altogether  different  where  the 
persons  who  have  the  power  of  appointment  nominate  and 
concur  in  the  appointing,  and  intend  at  the  time  that  what  they 
are  doing  shall  make  the  persons  directors.  Then  it  seems  to 
me  not  so  much  that  the  wrong  persons  have  appointed,  as  that 
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the  right  persons  have  appointed  but  have  procured  the  other  ^•^' 

persons  to  approve  of  and  concur  in  the  appointment.     Under  1808 

those  circumstances,  I  think  that  this  section  is  broad  enough  Essbndon 

to  oover  such  a  defect  as  this,  and  validate  the  irregularities  in  yivjJ^^ 

the  appointing.  Association 

Appeal  dismissed.  v. 

KlLOOUB. 

Solicitors  for  plaintiffs  :  Hodgson  A  Firdayaon.  aodgM,  J, 
Solicitor  for  defendant:  J.  A.  Isaacs. 

R.  H.  c. 


PROSSER  V.  FOX.  1S98 

PUietOfences  Act  1890  {No.  1126),  a.  41  (tit. )— Po/tce  Offeneea  Act  1891   {No.  ^«^«^1»  ^2. 
1231),  8.  l2—Jiogueg  and  vagaboTida—lmponng  iipon  peraona  wiih  a  view  to       Hodges,  J. 

obiaining  tnoneff — Fraudulent  repreaentaiion.  

The  defendftDt  m  the  agent  for  the  proprietor  of  a  newspaper  took  delivery  of 
the  papers  for  sale  at  three  farthings  per  paper,  the  arrangement  being  that  he 
was  to  be  allowed  three  farthings  per  paper  for  all  papers  returned  by  him  which 
hsd  been  so  delivered  to  him  titie  previous  week,  and  which  were  unsold.  The 
defendant  bought  papers  at  so  much  per  hundredweight  from  other  persons  and 
iockded  such  papers  in  his  return  to  the  proprietor  as  being  papers  delivered  to 
him  daring  the  previous  week  and  which  had  been  unsold,  and  obtained  the 
allowance  of  three  farthings  for  the  same.  An  information  was  laid  against  the 
defendant  under  sec  41  (iii.)  of  the  Police  Offences  Act  1890,  charging  him  with 
imposing  upon  a  person  by  fraudulent  representation  with  a  view  to  obtaining 
Booey.    9e  was  convicted  by  the  justices. 

Hdd,  that  under  the  circumstances  the  conviction  could  not  be  sustained. 

Sec.  41  (iii.)  refers  to  an  offence  of  obtaining  money  or  any  other  benefit  or 
advantage  by  imposition,  in  return  for  nothing,  and  not  to  a  contract,  though 
procored  by  miarepresentation,  under  which  something  is  to  be  given  in  return. 

Daniel  Fox  was,  on  the  7th  July  1898,  convicted  by  the 
Court  of  Petty  Sessions  at  Melbourne,  on  the  information  of 
Thomas  Prosser,  for  that  on  the  2dth  March  1898,  at  Melbourne, 
he  did  endeavour  to  impose  by  a  false  and  fraudulent  represen- 
ittion  in  writing  on  one  David  Syme,  trading  under  the  style  of 
**  David  Syme  and  Co.,"  with  a  view  to  obtain  a  certain  benefit 
or  advantage.  Fox  was  sentenced  to  one  month's  imprisonment 
with  hard  labour,  and  ordered  to  pay  312.  10^.  costs. 
The  grounds  of  the  order  to  review  were : — 
(1.)  That  the  evidence  given  did  not  relate  to  any  offence 
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under  sec.  41,  sub-sec.  iii.  of  the  Police  Offefocea  Act  1890,  as 
amended  by  Act  No.  1241. 

(2.)  That  there  was  no  evidence  that  defendant  personally 
made  any  false  representations  in  writing  on  28th  March  1898, 
or  that  he  knew  the  contents  of  the  bundles  delivered  at  the 
Age  office  on  the  said  28th  March  1898,  which  were  alleged  to 
contain  the  false  representation,  nor  was  there  any  false  repre- 
sentation in  writing  in  evidence. 

C.  A.  Smyth  to  show  cause. 

Skinnei'  to  move  the  order  absolute. 

Cur.  adv.  vult. 

HoDass,  J.  This  was  an  application  to  set  aside  a 
conviction  made  against  the  defendant.  The  defendant 
had  been  acting,  or  purporting  to  act,  as  agent  for  the  sale 
and  disposal  of  the  Age  newspaper.  There  was  an  arrange- 
ment or  practice  under  or  by  virtue  of  which  the  agent 
could  return  papers  unsold  by  him  during  the  previous  week , 
and  on  the  return  of  such  newspapers  he  was  entitled  to  be 
allowed  for  the  papers  so  returned  three  farthings  for  each 
newspaper,  being  the  same  price  he  paid  for  them.  Of  course, 
that  right  and  that  arrangement  was  limited  to  papers  which 
had  been  delivered  to  him  to  be  sold,  and  which  were  returned, 
never  having  been  sold.  He  was  charged — putting  the  sub- 
stance of  the  charge — ^with  fraudulently  representing  certain 
papers  which  he  delivered  at  the  Age  office  to  be  returned 
papers — that  is,  papers  previously  delivered  to  him  and  which 
had  not  been  sold  during  the  previous  week,  and  claiming  in 
consequence  a  reduction  of  three  farthings  per  paper ;  whereas, 
ajB  a  matter  of  fact,  those  papers  were  not  papers  which  had 
been  delivered  to  him  during  the  previous  week,  but  were,  as  it 
is  alleged,  papers  purchased  by  him  as  waste  paper  elsewhere, 
and  which  had  been  bought  not  at  so  much  per  paper,  but  by- 
weight  at  so  much  a  hundredweight.  The  justices  convicted 
him,  and  an  order  nisi  was  granted  to  review  such  conviction 
on  the  ground  that  the  charge  was  not  one  covered  by  sub-sec.  iii« 
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of  sec  41(a)  of  the  Police  Offences  ilcM890,  as  amended  by  ^ 

sec  12  of  Act  No.  1241  (6).  Procsee 

Now,  it  is  contended  that  that  does  not  apply  to  cases  of  a  :fox. 

contract  obtained  by  fraud  or  to  any  case  where  there  has  Hodgen^  /. 
been,  so  to  speak,  a  quid  pro  quo.  If  a  person  sells  a  horse  by 
frandulent  misrepresentation  and  gets  money  thereby,  it  is  said 
that  he  is  not  an  offender  within  the  meaning  of  that  section. 
If  a  person  sells  land  or  procures  another  person  to  enter  into  a 
contract  to  buy  land  by  fraudulent  misrepresentation  as  to  the 
value  of  the  land,  etc.,  it  is  said  that  he  has  not  committed  rfny 
offence  within  the  meaning  of  that  section.  With  some  regret,  I 
think  that  that  view  is  right  In  the  first  place  it  was  pointed 
out  that  the  section  commences  by  saying  a  person  committing 
the  offences  named  ''shall  be  deemed  a  rogue  and  vagabond/' 
and  if  the  whole  of  the  sub-sections  are  looked  at  they 
will  be  found  to  largely  deal  with  offences  of  a  character 
that  are  usually  attributed  to  offenders  who  are  ordinarily 
considered  as  rogues  and  vagabonds.  If  the  section  had 
the  meaning  which  the  prosecutor  put  upon  it,  it  would  then 
mean  that  every  person  who  procures  any  contract  of  any  kind 
by  any  fraudulent  representation  might  be  convicted  under  this 
section.  Now,  while  they  may  be  rogues  and  vagabonds  in  one 
sense  who  do  things  of  that  kind,  I  cannot  think  that  the  sec- 
tion meant  that  in  every  case  where  a  person  gets  a  contract  set 
aside  on  the  ground  of  fraud  there  could  be  a  conviction  under 
its  provisions.  It  waa  not  meant  to  be  as  wide  as  that  in  its 
effect,  so  as  to  cover  fraudulent  pretences  and  a  vast  multitude 
of  cases  which  would  not  be  reached  under  the  charge  of  false 
pretences.  I  am  led  to  that  conclusion  not  only  from  that  view 
but  also  from  the  very  language  of  the  sub-section.  In  the  first 
place  it  is  "  imposing  or  endeavouring  to  impose,"  and  although 
a  person  who  procures  a  contract  by  fraud  may,  in  a  certain 

(a)   <*Sec.  41.  (iiL)  Any  person  im-  (6)  "  Sec.  12.    In  sub-sectiQn  (iiL )  of 

posing  or  endeayonring  to  impose  upon  section  forty-one  of  the  Police  Offences 

»oy  charitable   institution   or  private  Act  1890   for   the   words    'charitable 

individaal  by  any  ftJse  or  fraudulent  institution  or  private  individual'  the 

npresentation    either   verbaUy    or   in  words  '  person  or  charitable  institution 

vriting  with  a  view  to  obtain  money  or  shall  be  substituted." 
any  other  benefit  or  advantage." 
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sense,  be  said  to  be  "  imposing  or  endeavouriDg  to  impose,"  I 
think  that  when  you  look  at  the  words  immediately  following 
you  find  the  kind  of  imposition  with  which  the  Legislature  were 
dealing.  The  section  refers  to  an  imposition  by  one  person  impos- 
ing on  another  to  get  something  by  dishonest  representations, 
but  getting  that  something  as  a  rule  in  return  for  nothing.  Not, 
by  a  dishonest  representation,  procuring  a  larger  amount  for  an 
article  he  has  to  sell  than  he  otherwise  could  procure,  but 
procuring  something  in  consequence  of  a  representation  for 
nothing.  Although  the  word  "  person  "  is  not  confined  to  a 
charitable  person,  it  is  to  be  an  imposition  upon  a  person.  This 
appears  more  plainly  when  the  other  words  are  looked  at — *'  with 
a  view  to  obtain  money  or  any  other  benefit  or  advantage." 
There  is  no  doubt  that  if  a  person  obtains  a  contract  by  which 
another  individual  promises  to  pay  more  than  the  article  offered 
is  worth,  he  does  obtain  an  '*  advantage,"  but  I  do  not  think  that 
that  is  the  "  advantage "  referred  to  in  that  section*  I  think 
the  "  advantage "  is  an  "  advantage "  in  respect  of  whidi 
nothing  is  givien ;  I  think  the  "  benefit "  is  a  "  benefit "  in  return 
for  which  nothing  is  given.  I  do  not  say  that  in  every  case  the 
giving  of  something  would  destroy  the  effect  of  the  imposition, 
but  that  that  is  the  class  of  case  aimed  at.  That  being  so,  I 
must,  with  some  regret,  make  this  order  absolute.  I  shall  do  soi 
however,  without  giving  any  costs. 

Order  absolute  without  costs. 

Solicitors  for  informant :  Qillott,  Bates  &  Moir. 

Solicitor  for  defendant :  Qawason. 

w  H.  M. 
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MARSHALL  v.  FOSTER.  189S 

April  20,  29. 
Merchant  Shipping  Act  {Imperial)  1894,  57  ft  58  Viet.,  e.  60,  «.  225,  8ub-$.  I  (5)        ^ 

—29  Car.  IL,  c  7,  «.  1— £^unday  laiwur"  Seamen  and  firemen — Vessel  in  port         Hood,  J. 

^Lawfid  comnumd,  toUful  disobedience  qf—Jliens  rea — Honest  beli^  as  to 

mlawfvlness  of  command, 

Seunen  and  firemen  are  not  included  in  the  words  ''  tradesman  artificer  work- 
man'labourer  or  other  person  "  in  the  statute  29  Car.  II.,  c.  7. 

Acoordingly  an  order  given  to  a  seaman  or  fireman  on  a  vessel  in  port  to  do 
work  on  a  Sunday  is  a  lawful  command.  ' 

The  maxim  *'  Actus  non  facit  reum  nisi  mens  sit  rea"  applies  to  excuse 
ft  defendant  from  an  act  which  would  otherwise  be  unlawful  only  where 
die  belief  on  which  the  defendant  acts  is  a  belief  as  to  facts  and  not  as  to  law. 

B,  T.  MoUison  (2  V.L.R.  (L.)  144)  expUined. 

Order  to  review  a  decision  of  the  Court  of  Petty  Sessions  at 
Helbouma 

The  defendant  was  a  fireman  employed  upon  the  steamship 
Bulimba,  On  the  morning  of  Sunday,  16th  January  1898,  the 
informant,  the  master  of  the  ship,  ordered  the  defendant  and 
others  to  go  to  work  for  the  purpose  getting  the  ship  to  sea* 
The  defendant  refused  to  go  to  work  and  he  and  those  with  him 
stated  that  the  refusal  was  made  as  a  matter  of  principle,  on  the 
ground  that  they  were  not  compelled  by  law  to  work  on  Sunday 
while  the  vessel  was  in  port.  They  were  presented  at  Petty 
Sessions  for  disobedience,  and  the  Court  was  of  opinion  that  a 
breach  of  the  law  had  been  committed,  but  the  lowest  possible 
penalty  was  inflicted,  and  the  defendant  and  the  others  were 
imprisoned  until  the  rising,  of  the  Court.  The  present  proceed- 
ings were  then  taken  by  the  defendant  as  a  test  case.  The 
grounds  of  the  order  to  review  were  that — 

(1.)  The  alleged  disobedience  was  not  wilful. 

(2.)  The  defendant  did  not  act  without  reasonable  excuse. 

(3.)  The  commands  were  not  lawful. 

MitcheU  to  show  cause  cited  Sandiman  v.  Breach  (a) ;  Reg. 
V.  Silvester  (6) ;  FeTiton  v.  Bow  (c) ;  McHugh^  v.  Boberteon  (d)  ; 
OoHon  V.  Cay  (e). 


(a) 

[1827]  7  B.  fr  C.  96. 

(d)    [1886]  11  V.L.R.  410. 

W 

[1884]  33  L.J.  (M.C.)  79. 

(e)     [1873]  4  A.  J.B.  100. 

(c) 

Argus,  Dec.  7.  1864. 
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Cu88en  (Wasley  with  him)  to  move  the  order  absolute  cited 
Reg.  V.  Cleworth  (/) ;  Smith  v.  Sparrow  (g) ;  Fennell  v.  Ridler(h)] 
Rider  v.  Wood  (i) ;  Seth  Tumei'a  Case  {k) ;  Reg.  v.  MoUison  (I). 

Mitchell  called  on  in  reply  cited,  as  to  the  question  of  mms 
rea.  Bank  of  New  South  Wales  v.  Piper  (m). 

Cur.  adv.  vvM. 


Hood,  J.  The  defendant  at  all  times  material  to  this  case 
was  a  fireman  upon  the  steamship  Bulimbay  and  also  a  seaman 
within  the  meaning  of  the  Imperial  Merchant  Shipping  Act 
1894.  He  was  convicted  of  an  offence  against  the  provisions  of 
that  Act  for  wilful  disobedience  of  a  lawful  command  on 
Sunday,  16th  January  last.  It  appeared  that  the  defendant, 
being  of  opinion  that  he  was  not  bound  by  law  to  work  on 
Sundays,  had  refused  to  do  so  as  a  matter  of  principle,  in 
order  to  test  the  question,  and  the  case  was  tried  upon  the  basis 
that  the  defendant  honestly  believed  that  he  was  right.  Against 
that  conviction  an  order  nisi  to  review  was  obtained,  with  which 
this  Court  has  now  to  deal. 

It  was  first  contended  that  the  captain's  order  to  work  on 
Sunday  was  not  a  lawful  command.  This  point  turns  upon 
the  statute  29  Ch.  II.,  c.  7,  called  "An  Act  for  the  Better 
Observation  of  the  Lord's  Day,  commonly  called  Sunday."  This 
Act  was  passed  in  England  in  1676,  and  is  in  force  here  : 
Fenton  v.  Rowe  (n) ;  Ronald  v.  LcUor  (o) ;  Oarton  v.  Coy  (p). 
The  first  section  provides  "  that  all  the  laws  enacted  and  in 
force  concerning  the  observation  of  the  Lord  s  day  and  repairing 
to  the  church  thereon  be  carefully  put  in  execution  and  that  all 
and  every  person  or  persons  whatsoever  shall  on  every  Lord's 
day  apply  themselves  to  the  observation  of  the  same  by 
exercising  themselves  thereon  in  the  duties  of  piety  and  true 
religion  publicly  and  privately  and  that  no  tradesman  artificer 


(/)   [1864]  4  B.  &  S.  927. 

ig)    [1827]  4  Ring.  84,    Park  J.,   at 

pp.  88,  80. 
(k)    [1825]  5  B.  &  C.  406. 
(t)     [1859]  2  E.  &  £.  338. 
(Jb)     [1846]  9  Q.B.  80. 


{I)  [1876]  2  V.L.R.  (L.)  144. 

(m)  [1897]  A.C.  383. 

(n)  Argus,  Dec.  7,  1864. 

(0)  [1872]  3  A.J.R.  87. 

ip)  4A.J.R.  loa 
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workman  labourer  or  other  person  whatsoever  shall  do  or 
exercise  any  worldly  labour  business  or  work  of  their  ordinary 
callings  upon  the  Lord's  day  or  any  part  thereof  (works  of 
necessity  or  charity  only  excepted)."  That  being  the  law,  if  the 
defendant  is  within  the  statute  an  order  to  him  to  work  on 
Sunday  would  not  be  a  lawful  command,  unless  in  case  of 
necessity  or  charity,  which  does  not  arise  here.  It  was  urged 
for  the  defendant  that  he  is  within  the  statute  as  being  a 
labourer,  or  else  included  in  the  general  words  that  follow. 
With  this  argument  I  am  unable  to  agree.  The  description 
"labourer"  is  a  wide  one,  and  might  perhaps  sometimes  include 
a  fireman,  but  hardly  an  ordinary  seaman.  But  it  has  been 
pointed  out  in  several  cases  that  the  classes  enumerated  in  the 
Act  are  placed  in  a  sliding  scale  from  tradesmen  to  labourers. 
The  labourers  mentioned  are  therefore  considered  by  the  Legis- 
lature as  something  inferior  to  workmen.  I  do  not  think  that 
this  could  properly  be  said  of  either  seamen  or  firemen,  and  I 
think  that  the  labourers  referred  to  must  be  something  more 
akin  to  what  are  now  known  as  "  farm  labourers,"  "  workmen's 
labourers,"  or  "  day  labourers."  Nor  would  the  general  words 
in  the  Act  cover  the  defendant,  as  these,  according  to  decision, 
have  to  be  construed  yvuadem  generis.  But  in  my  opinion  sea- 
men or  men  of  a  similar  kind  are  not  within  the  Act  for  other 
reasons.  It  seems  to  me  that  if  such  a  large  and  well-known 
class  was  aimed  at  the  Legislature  would  have  specially 
named  it  (see  R.  v.  Cleworth)  (q),  and  considering  how 
frequently  vessels  have  sailed  from  British  ports  on  Sundays 
during  all  the  years  that  the  statute  has  been  in  force,  the 
absence  of  any  previous  attempt  to  bring  sailors  within  the  Act 
is  not  without  weight.  The  statute,  too,  on  its  face,  bears 
indications  that  it  does  not  extend  to  seamen  or  persons  on 
board  ship.  By  sec.  4  all  prosecutions  must  take  place  within 
ten  days  after  the  offence  is  committed.  This  provision  would 
render  the  Act  nugatory  as  regards  sailors  who  went  away 
to  sea  on  Sunday.  Again,  the  reference  in  sec.  1  to  re- 
pairing to  church,  if  applied  to  sailors,  could  only  mean 
when  they  were  in  port,  and  no  such   limitation  is  stated  in 

{q)    4  B.  ft  S.  027. 


Marshall 
r. 

FOSTEIL 

Hood,  J. 
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]^  the   Act.    The  same  remark   applies  to  the  reference  to  the 

BdABSHALL      parishes  in  sec.  2.    And  the  laws  that  are  by  sec.  1  to  be  put 

Foster.        into  execution  relate  solely  to  persons  who  dwell  on  land  and 

Haod^  J,      cannot  apply  to  those  who  go  down  to  the  sea  in  ships.     For 

these   reasons  I  think   that    the   defendant  is  not  within  this 

statute,  and  that  therefore  the  captain's  command  was  lawful. 
It  has  been  said  that  it  is  hard  that  seajnen  in  port  should 
not  have  a  day  of  rest,  and  that  shipowners  are  oppressing 
their  eni'ployis  by  sending  ships  to  sea  on  Sundays.  This  may  be 
so,  though  much  depends  upon  the  contract  between  the  parties. 
On  the  other  hand,  as  the  Act  is  penal,  if  it  applied  to  sea- 
men they  would  be  compelled  to  observe  Sunday  whether 
they  wished  to  or  not,  and  no  matter  what  their  religious 
opinions  might  be,  and,  as  was  pointed  out  during  the  argu- 
ment, very  wide-reaching  results  might  follow.  No  ship  could 
leave  port  on  Sunday.  No  ship  could  pass  the  Heads  inwards 
on  Sunday.  Even  at  sea  if  the  weather  were  calm  no  work 
should  be  done,  and  probably  if  firemen  are  within  the  Act  all 
Sunday  trains  would  cease.  With  neither  of  these  views,  how- 
ever, has  this  Court  any  concern.  It  is  the  Legislature  alone 
that  can  intervene.  Parliament  must  decide  whether  or  not 
it  is  wise  to  endeavour  to  enforce  by  penal  laws  *'  the  duties  of 
piety  and  true  religion  ;  "  but  I  cannot  help  remarking  that  if 
such  an  attempt  is  to  be  made  it  should  be  made  by  a  modern 
legislature  acquainted  with  modern  ideas,  instead  of  such  a  sub- 
ject being  left  to  the  chance  application  of  an  almost  obsolete 
statute,  partial  and  limited  in  its  operation  and  uncertain  in  its 
results,  especially  so  when  applied  to  a  state  of  society  totally 
different  from  that  which  existed  when  the  Act  was  passed. 

It  was  next  argued  that,  assuming  that  the  captain's  order 
was  lawful,  yet. as  the  defendant  honestly  believed  it  to  be  un- 
lawful, the  conviction  cannot  be  sustained.  This  contention  was 
supported  by  reference  to  what  is  known  as  the  maxim  of  mens 
Tea  or  the  "  guilty  mind."  ThLs  maxim  has  been  the  subject  of 
elaborate  discussion  on  several  occasions :  See  R,  v.  Prince  (r)  ; 
R.  V.  Toleon  (a)  ;  and  Bank  of  New  South  Wales  v.  Piper  (*). 

(r)    [1875]  L.R.2C.C.R.  154.  («)    [1889]  23  Q.6.D.  168. 

(0    [1897]  A.C.  383. 
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It  is  pointed  out  in  these  cases  that  the  phrase  mens  rea  is  a  ^^ 

misleading  one,   and  all  that  it  really  means   is  the   mental      Masshall 

element  necessary  in  most  cases  to  constitute  a  crime — a  state  of       Fobtkr. 

mind  which  arises  solely  on  questions  of  fact.     In  jK.  v.  Prince,       ij^^j. 

Brett,  J.,  said — "  It  seems  to  me  to  follow  that  the  maxim  as  to 

mefos  rea  applies  whenever  the  facts  which  are  present  to  the 

prisoner's  mind,  and  which  he  has  reasonable  ground  to  believe 

and  does  believe  to  be  the  facts,  would,  if  true,  make  his  acts  no 

criminal  offence  at  all"  (u).    And  Sir  Richard  Couch,  in  the 

Privy  Council,  says — "  The  absence  of  meins  rea  really  consists 

in  an  honest  and  reasonable  belief  entertained  by  the  accused  of 

the  existence  of  facts  which,   if  true,    would  make    the  act 

charged    against  him   innocent"  (t;).     This  principle  has  been 

applied    by   our  Court  in    the    case    of   bigamy:    see  R.  v. 

MeMahon  {w) ;  E.  v.  Adams  (x).     Now,  in  the  present  instance, 

the  defendant  was  under  no  mistake  as  to  the  existence  of  any 

facts.    All  the  facts  of  the  case  were  exactly  as  he  believed 

them  to  be.     He  knew  that  the  captain  ha,d  given  an  order. 

He  knew  that  the  order  was  a  usual  one.    But  he  wilfully 

disobeyed     that    order    under    the    honest    belief    that    he 

was  justified  in  doing  so  as  a  matter  of  law.    His  mistake 

therefore  was  not  of  fact,  but  of  law  ;  and  this  neither  shows 

any  absence  of  mena  rea  nor  does  it  afford  any  defence  (see 

Stephen's  Com.,    vol.   iv.,    p.   103),    except    of    course    where 

otherwise  provided  by  statute ;  and  even  the  absence  of  mens 

rea  is  not  always  an   answer  to  a  statutory  charge.     Great 

reliance  was  placed,  on  behalf  of  the  defendant,  upon  the  case 

of  R,  V.  Mollison  {y).    This  case  is  binding  upon  me  if  in  point, 

and  in  consequence  of  it  I  have  gone  more  fully  into  this  matter 

than  I  otherwise  would  have  done.     It  decides  that  a  servant 

who  absents  himself  from  his  employment  in   the  bond  jide 

belief  that  he  has  a  right  to  do  so  is  not  liable  to  a  conviction 

for  unlawfully  absenting  himself,  though  he  be  mistaken  in  his 

belief.    If  this  mistaken  belief  is  on  facts  so  as  to  bring  the 

case  within  the  principles  to  which  I  have  referred,  then  the 

(«)    L.IL  2  C.G.IL,  at  p.  109.  (x)    [1S92]  IS  V.L.R.  566. 

(«)    Lia07]  A.G.,  at  p.  389.  (y)    2  V.L.R.  (L.)  144. 

(w)   [1S91]  17  V.L.R.  335 
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]^  decision  does  not  assist  the  defendant.     But  in  the  judgment  are 

Mabshall      remarks  which   have  been  cited  as  showing  that  a  band  fide 

FosTSB.        mistake  as  to  the  law  would  excuse  the  defendant.    If  I  thought 

Hood^j.       that  such  a  point  was  really  decided,  I  should  have  referred 

this  case  to  the  Full  Court,  to  have  the  matter  reconsidered. 

But  I  think  that  the  last  paragraph  of  the  judgment  shows  that 
the  mistake  which  the  defendant  was  held  to  have  made  in  that 
case  was  in  believing  that  an  English  trade  custom  had  been 
adopted  here.  This  would  be  a  question  of  evidence,  and  there- 
fore one  of  fact.  This  also  appears  from  the  cases  cited  in  the 
judgment,  which  would  not  support  the  view  that  ignorance  of 
the  law  constitutes  a  defence.  One  of  these  is  Reg.  v.  Prince  (z), 
where  the  contrary  is  distinctly  laid  down,  and  where  the  only 
mistake  in  question  was  one  of  fact.  Another  case  referred  to 
in  that  judgment  was  NichoUa  v.  HaU  (a),  which  decides  that 
knowledge  of  the  facts  is  an  essential  ingredient  of  the  par- 
ticular offence  therein  dealt  with.  A  third  authority  was 
TviTner's  Case  (6).  There  a  conviction  which  alleged  that  a 
servant  absented  himself  from  his  service  was  held  bad  for  not 
saying  that  he  did  so  without  lawful  excuse.  But  it  is  clear  that 
the  lawful  excuse  meant  was  one  of  fact,  as  appears  by  the 
examples  given  of  accident,  sickness,  or  the  master's  permission. 
The  other  decision  cited  was  Rider  v.  Wood  (c),  and  that  is 
precisely  the  same  as  Turner's  Case.  I  think  therefore  that, 
notwithstanding  the  generality  of  some  of  the  remarks  in  Reg, 
v.  MoUison,  that  case  does  not  lay  down  the  doctrine  contended 
for  on  behalf  of  the  defendant  here.  In  my  opinion  the  decision 
of  the  magistrates  was  correct,  and  the  order  nisi  will  be 
discharged  with  costs.  As  this  matter  is  of  general  importance, 
I  would  have  sent  it  to  the  Full  Court  had  I  been  requested  to 
do  so,  but  in  the  absence  of  such  request  I  have  not  felt  justified 
in  putting  the  parties  to  any  further  expense. 

Order  nisi  discharged. 

Solicitors  for  informant :  Malleson,  England  &  Stewart. 
Solicitors  for  respondent :  Farlow  &  Barker. 

A   F   IL 
(«)    L.R.2C.C.R  164.  (6)    9  Q.B.  80. 

(a)    L.R.  S  C.P.  322.  (c)    2  El.  &  El.  338 ;  29  L.J.M.C.  1. 
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[IN  CHAMBERS.]  1898 

August  11. 
DALGETY  AND  CO.  LIMITED  v.  BROWN.  ^ 


Practice—'* BuUs  of  Supreme  Court  ISM"— Order  XV.,  r.  I— Accounts  and  in- 
quiries—Order  for  Joreclosure. 

In  an  action  by  a  mortgagee  cUdmiiig  accounts  and  foreclosure,  the  plaintiff 
may  obtain  under  Order  XV.,  r.  1,  an  order  for  an  account,  with  all  necessary 
inquiries,  and  the  usual  directions  as  in  an  order  nisi  for  foreclosure. 

This  was  a  summons  under  Order  XV.,  r.  1,  on  behalf  of  the 
plaintiff  for  an  order  for  accounts,  and  for  an  order  nisi  for 
foreclosure.  The  plaintiff  was  a  mortgagee  in  possession  under 
a  mortgage  given  over  land  under  the  general  law  by  one  C.  M. 
Officer,  junior.  The  defendant  was  the  trustee  in  the  insolvent 
estate  of  the  said  C.  M.  Officer.  The  insolvent  was  out  of  Vic- 
toria, and  the  trustee  stated  in  his  affidavit  that  he  believed  that 
there  were  other  creditors  of  the  estate,  and  that  the  plaintiff 
was  in  possession  of  the  properties  comprised  in  the  mortgages, 
and  further,  that  he  did  not  know  the  value  of  the  properties, 
nor  how  the  plaintiff  had  conducted  the  management  thereof. 
There  was  no  statement  that  there  was  any  preliminary  question 
necessary  to  be  tried,  and  the  case  is  reported  upon  the  point 
raised  whether  the  Judge  had  power  under  Order  XV.  to  make 
an  order  for  accounts,  including  an  order  nm  for  foreclosure. 

W.  H,  Moule  in  support  of  the  application — The  provisions 
of  Order  XV.,  r.  1,  give  the  Court  power  to  make  the  order 
asked  for.  The  rule  contemplates  an  order  for  accounts  "  with 
all  necessary  inquiries  and  directions  now  usual  in  the  Court  in 
similar  cases."  The  old  practice  in  a  foreclosure  action  directed 
similar  accounts,  and  the  decree  was  for  foreclosure  upon  the 
accounts  being  taken  and  default  being  made  in  payment  of  the 
amount  found  due  within  a  specified  time.  In  this  Court  Hood, 
J.,  in  the  case  of  Matthews  v.  Duffy  (a),  made  a  similar  order  to 
that  now  asked  for,  though  he  expressed  some  doubt.  Since 
that  decision  the  practice  has  been  uniform,  though  the  point 
has  never  been  contested  by  the  defendants  in  such  applications. 
In  England  the  case  of  Smith  v.  Davies  (b)  decided  that  the 

(a)    [i  81Kq  14  A.L.T.  90.  (6)    [1885]  28  €h.  D.  650. 

V.UR.,  VoL  XXIV.  L 


Hodges,  J. 
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]^  Judge  had  jurisdiction  to  make  such  an  order.   Then,  in  the  same 

DaloetyandCo.  year,  in  the  case  of  Blake  v.  Harvey  (c),  Coti/on,  L.J.,  in  argument 

0,  said  that  he  doubted  whether  an  order  for  foreclosure  could  be 

^^^'  made  ;  but  in  the  following  year,  in  spite  of  this  doubt,  the  Court 
ffodgea,  J,  of  Appeal  in  Smith  v.  Davies  (d)  dismissed  the  appeal  in  that  case, 
and  therefore  mast  have  affirmed  the  jurisdiction.  In  Dyott  v. 
NevUXe  (e)  a  similar  order  was  made  by  North,  J.,  which  was  the 
subject  matter  of  an  appeal,  but  the  appellate  court  refused  to 
deal  with  the  point,  as  it  had  not  been  raised  by  the  defendant 
in  the  court  below.  In  Bissett  v.  Jones  (/),  Chitty,  J.,  in 
deference  to  the  doubt  raised  in  Blake  v.  Harvey  said  that  he 
was  not  disposed  to  make  these  orders,  but  he  intimated  in  the 
judgment  that  he  might  do  so,  and  then  leave  it  to  the  Court  of 
Appeal  to  decide.  In  Seton  on  Decrees  (4th  ed.),  p.  1035,  this 
procedure  is  recognized.  There  are  two  authorities  against  the 
practice :  Lloyd  v.  Lloyd  (g)  and  Clover  v.  Wilts,  etc.,  Building 
Society  (k).  The  procedure  hitherto  adopted  ensures  less  ex- 
pense and  a  speedier  judgment,  and  involves  no  injustice.  In 
England  the  rules  have  been  amended,  and  by  Order  LV.,  r.  5a, 
express  provision  is  made  to  remove  all  doubts. 

Mackey  to  oppose — The  English  practice  has  been  expressly 
altered  to  meet  this  procedure,  and  that  clearly  indicates  that  the 
trend  of  authority  was  against  such  an  order  being  made  under 
Order  XV.  Cotton,  L.J.,  in  Blake  v.  Harvey  expressly  dissents 
from  the  procedure  adopted  in  Smith  v.  Davey,  and  it  appears 
that  Chitty,  J.,  felt  bound  by  that  expression  of  dissent :  Bissett 
V.  Jones.  The  words  of  the  order  indicate  no  intention  to  give 
the  Judge  jurisdiction  to  make  a  final  decree  or  any  order  in 
the  nature  of  a  final  decree.  It  refers  to  ordinary  accounts 
and  inquiries,  not  only  by  mortgagees,  but  in  partnership  and 
administration  actions. 

Hodges,  J.  This  was  an  application  made  by  a  mortgagee 
under  Order  XV.,  r.  1,  for  accounts  to  be  taken  and  the  usual 
order  nisi  for  foreclosure.     It  has  been  contended  that  this  order 

(c)  [1886]  29  Ch.  D.  827.  (/)  [1886]  32  Ch.  D.  635. 

{d)   [1886]  W.N.  30.  {g)    [1878]  26  W.R.  672. 

(«)  [1887]  W.N.  36.  (A)  [1884]  32  W.R.  806. 
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cannot  be  made  under  this  rule.    In  Smith  v.  Daviea  (i),.Ghitty, 

J.,  made  such  an  order  under  this  rule,  and  expressed  his  opinion  Dalgbty  AWDGd. 

thai  there  was  no  doubt  that  that  was  a  proper  order  to  make,  v. 

although  the  very  objection  taken  here  was  taken  there ;  that  1  ' 

case  went  to  the  Court  of  Appeal,  and  is  reported  only  in  the      Sodgtt,  j. 
"  Weekly  Notes."     The  decision  was  affirmed  by  the  Court  of 
Appeal,  so  that  as  far  as  that  case  is  concerned  there  is   a 
decision  of  the  appellate  court  in  which  this  very  objection  wa.s 
raised,  and  it  is  practically  a  decision  of  that  court  on  this  point. 
It  is  true  that  according  to  the  abbreviated  form  of  the  report 
the  point  was  not  then  discussed ;  still  I  cannot  understand  why 
it  should  not  have  been,  as  it  was  taken  in  the  court  below,  and 
argued,  and  I  presume  it  was   brought  forward  again  in  the 
Court  of  Appeal,  and  if  so  there  is  a  decision  of  that  court  on 
the  very  subject     In  the  same  year  1885  the  case  of  Blake  v. 
Harvey  (k)  was  argued ;  there  the  question  was  again  raised,  and 
in  the  course  of  argument.  Cotton,  L.J.,  expresses   his  doubt 
whether  such  an  order  could  be  made  under  that  rule.     There 
is  nothing  very  definite  upon  that  subject  in  the  judgment  of 
Cotton,  L. J. ;  but  in  the  case  of  In  re  Oyhon  (i),  while  Lindley, 
LJ., concurs  in  the  judgment,  he  says. that  he  does  not  wish  to 
restrict  the  operation  of  Order  XV.,  r.  1,  though  in  applying  it, 
r^ard  must  be  had  to  Order  LV.,  r.  10.    I  see  no  reason  either 
for  limiting  the  operation  of  Order  XV.     It  then  appears  that 
the  matter  came  again  before  Chitty,  J.,  in  Bisaeit  v.  Jones,  and 
that  learned  Judge  seems  to  have  doubted  whether  in  face  of 
fte  dissent  of  Cotton,  L.J.,  he  should  make  such  an  order  under 
Order  XV. ;  and  with  regard  to  the  particular  matter  under  con- 
sideration he  says : — "  With  respect  to  that  part  of  the  motion 
which  is    under  Order    XV.,    I   have   already  said  that  my 
present  intention  is  not  to  act  upon  Smith  v.  Davies.    It  is,  how- 
ever, quite  possible  that  in  some  similar  application  I  may  make 
an  order  under  Order  XV.,  with  a  view  of  having  the  question 
raised  and  settled  in  the  Court  of  Appeal.    To  have  taken  such 
a  course  in  the  present  case  would  not  have  been  proper,  seeing 
that  no  one  appears  for  the  defendant,  and  the  case  could  not  be 

(i)     28  Ch.  D.  650.  {k)    29  Ch.  D.  827 

(Q     [1885]  29  Ch.  D.  834    . 
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V, 

Brown. 
Hodges,  J, 


argued."  So  that  he  there  indicates  that  when  a  proper  cf 
DaiabttandCo.  arises  he  will  affirm  his  foiiner  decision  in  Smith  v.  Davies, 
that  it  may  be  determined  by  the  Court  of  Appeal.  Then 
the  case  of  Dyott  v.  Neville  (m),  North,  J.,  made  a  foreclosi 
order  in  an  action  for  accounts  under  Order  XV.,  and  that  a 
also  went  to  the  Court  of  Appeal,  but  the  latter  court  did  i 
decide  that  particular  question,  because  it  held  that  the  Jud 
had  jurisdiction  to  make  the  order,  and  as  the  defendant  did  i 
take  the  objection  in  the  court  below  he  would  not  be  allow 
to  raise  it  in  the  Court  of  Appeal.  However,  that  case  intimai 
that  North,  J.,  had  the  same  opinion  as  Chifcty,  J.,  that  it  ^ 
a  proper  order  to  make.  So  that  the  Court  of  Appeal  1 
affirmed  one  order,  and  no  Court  of  Appeal  has  even  pronounc 
its  opinion  to  the  contrary  effect.  That  decision  too  has  be 
followed  in  our  Court  by  Hood,  J.,  in  Matthews  v.  Duffy,  a 
by  other  Judges,  and  I  have  myself  made  similar  orders.  C 
tainly,  in  those  cases  in  this  Court  there  never  has  been  a 
opposition,  but  it  has  been  the  established  practice  and  I  see 
reason  to  disturb  it.  There  can  be  no  further  authority  in  1 
English  courts,  because,  apparently  in  consequence  of  the  dot 
expressed  by  Cotton,  L.J.,  a  new  rule  has  been  passed — On 
LV.,  r.  5a,  which  deals  expressly  with  the  very  point.  I  sh 
therefore  make  the  order  as  asked. 


Solicitors  for  plaintiff:  Blake  &  RujgalL 
Solicitors  for  defendant :  Pavey,  Wilson  <fc  Cohen, 


w.  H.  M. 


(m)    [1887]  VV.N.  35. 


Digitized  by 


Google 


VOL  XXIV.]  LXI  k  LXII  VICT.  166 


GOGK  V.  THE  STAWELL  AMALQAMATED  SCOTCHMAN'S  AND  CROSS  1898 

REEFS  QUARTZ  MINING  COMPANY  NO  LIABILITY.  fH^ii 

MmaAd  1890  {No.  1120),  s.  ^—Mining  Letuu— Application /or  lease  on  behalf  - — 

of  company— Holder  of  miner's  right— HighU  of  Crown  lessees— Bight  to  test  '        ' 

validity  of  lease. 

W,f  iiifltnicted  by  the  legal  mftnager  of  a  mining  company,  sent  in  an  applica- 
tbn  for  a  mining  lease ;  the  application  form  wae  dgned  by  W.,  but  the  name  of 
the  company  wae  aet  out  in  the  form.    The  lease  was  issued  to  the  company. 

Held,  that  W.  was  the  agent  of  the  company  to  make  the  application  on  its 
behalf,  and  that  the  lease  was  rightly  issued  to  the  company^ 

The  holder  of  a  miner's  right  is  not  entitled  by  virtue  of  such  right  to  register 
his  claim  over  Crown  lands  held  under  a  mining  lease,  notwithstanding  the  fact 
that  mch  lease  may  be  void  or  voidable  as  between  the  Crown  and  the  lessee ; 
Bor  can  such  holder  of  a  miner's  right  test  the  validity  of  such  lease  in  a  summons 
for  poaeasion  before  a  warden. 


Special  Case  stated  for  the  opinion  of  the  Supreme  Court  by 
the  warden  of  goldfields  at  Stawell. 

The  complainant,  C.  M.  Cock,  as  the  holder  of  a  miner's 
right  summoned  the  defendant  company,  the  Stawell  Amal- 
gamated Scotchman's  and  Cross  Reefs  Quartz  Mining  Company 
No  Liability,  to  show  cause  why  it  should  not  be  declared 
that  he  is  entitled  to  take  possession  by  virtue  of  his  miner's 
right  of  certain  Crown  lands,  and  to  have  it  declared  that 
the  lease  No.  1174  held  by  the  defendant  company  was  void, 
and  that  the  defendant  company  is  in  illegal  possession  of 
the  said  Crown  lands.  At  the  hearing  before  the  warden 
eertain  evidence  was  given  &s  to  pegging  out  the  claim  upon 
the  declaration  of  forfeiture  in  the  Oovemment  Oazette  in 
January  1898,  but  as  the  argument  in  this  case  was  directed 
as  to  the  granting  of  the  lease  No.  1174,  and  as  to  whether 
that  was  void  or  not,  reference  to  other  evidence  has  been 
omitted  It  appeared  that  in  1889  one  John  Walker,  acting 
onder  instructions  from  Capper,  the  manager  of  the  Victoria  and 
St.  George  United  Gold  Extracting  Company  No  Liability,  sent 
in  an  application  for  a  lease  ;  this  application  was  exhibit  F  in 
ibe  case,  and  was  in  the  following  form,  omitting  formal  parts : — 
"Date,  8th  June  1889.  ,  .  .  Application  for  Gold  Mining 
Lease.  ...  I,  having  ^  duly  deposited  the  sum  of  five 
pounds  and  a  sum  sufficient  to  cover  the  costs  of  survey  as 
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required  by  the  regulations  relating  to  gold  mining  leases,  hereby 
in  accordance  with  and  subject  to  such  regulations  apply  for  a 
lease,  the  particulars  of  which  are  hereunder  set  forth,  and  I 
agree  that  such  sum  shall  in  all  respects  be  held  subject  to  and 
may  be  appropriated  under  the  terms  of  such  regulations,  and 
that  I  will  execute  such  lease  upon  the  basis  therein  stated  as 
the  Governor  shall .  think  fit  to  grant.  I  have  the  honour  to 
be    .    .    .    .    John  Walker." 


of 

ppli. 

Ityle 

t  ia 

the 

be 
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i'A 

Name    in  full 
applicant  or  a 
cante     and    i 
nnder  which 
intended  that 
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applied  for. 
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John  Walker 

stawell 
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1 

The    Victoria    and    St. 

more 

Victoria  and  St. 

George  United  Gold  Ex- 

or 
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GoldExtracting 

s 

tracting    Company    No 

less. 

»<: 
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The      Borough 

Council  of  Sta- 

well claim  cer- 

tain rights,  etc. 

A  lease  was  granted  upon  that  application  to  the  Victoria 
and  St.  George  United  Gk)ld  Extracting  Company  No  Liability. 
The  manager  of  the  company  affixed  the  seal  of  the  company 
to  the  lease  without  applying  to  the  directors  for  permission » 
and  it  was  not  affixed  in  the  presence  of  the  directors,  though 
the  rules  of  the  company  make  provision  for  this  being  done. 
The  Victoria  and  St.  George  United  Gold  Extracting  Company- 
No  Liability  transferred  all  its  assets,  including  the  lease,  to 
the  defendant  company.  The  defendant  company  now  made 
application  for  a  lease  for  the  same  lands,  and  the  complainant 
thereupon,  after  certain  pegging  operations  had  been  gone 
through,  took  out  this  summons. 

The  warden  made  the  following  findings,  and  reserved  the 
following  questions : — "  I  find,  as  a  matter  of  fact,  that  one  John 
Walker,  under  instructions  from  S.  Capper,  as  legal  manager  of 
the  Victoria' and  St.  George  Gold  Extracting  Company,  put  in  an 
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application  for  lease,  as  per  exhibit  F,  but  not  for  himself ;  and  ^^ 

I  find  that  the  lease  granted  on  that  application  was  not  granted  Cock 

to  the  applicant  Walker,  and  was  not  executed  by  the  applicant  The 

Walker  at  all,  nor  within  the  sixty  days  as  required  by  the   amalgamated 
relations ;  and  that  the  lease  granted  on  the  application  was     Scotchman's 
executed  by  the  said  S.  Capper,  purporting  to  act  on  behalf  of     Cross  Reefs 
the  said  Victoria  and  St  George  United  Gold  Extracting  Com-       Company 
pany  No  Liability,  by  applying  the  seal  of  the  said  company ;         Liability. 
no  directors  being  present,  nor  did  the  said  S.  Capper  apply    Madden^^, 
to  the  directors  for  permission  to  execute  the  said  lease  (see 
role  32   of  the  rules  and   regulations   of  the  company).      S. 
Capper,  at  the  time  of  applying  such  seal,  was  in  communication 
with  the  manager  of  the  defendant  company,  and  undertook 
to  procure   the  execution  of  the  lease  and  transfer  to  the  de- 
fendant company  upon  being  paid  his  expenses  out  of  pocket* 
not  charging  anything  for  his  own  labour.    There  is  no  evidence 
of  date  of  issue  other  than  the  28th  January  1890.     That  the 
lease  is  dated  28th  January  1890,  and  was  executed  on  the  25th 
February  1890.    That  the  Victoria  and  St.  George  United  Gold 
Extracting  Company   No   Liability   sold   its   right  under  the 
lease  in  question  to  the  defendant  company,  and  that  the  said 
lease  was  transferred  to  the  defendant  company. 

"I  reserve  the  following  questions  for  the  opinion  of  this 
Honourable  Court: — Was  the  said  lease  No.  1174  void  or  invalid 
ah  initio  on  the  following  grounds,  or  any  of  them  ? — (a)  Not 
granted  to  the  applicant,  (b)  Not  executed  by  the  applicant  at 
alL  (c)  Not  executed  by  the  applicant  within  sixty  days  as 
required  by  the  regulations  then  in  force,  (d)  Not  executed  by 
the  grantee  at  all.  (e)  Not  executed  by  the  grantee  with 
proper  formality,  the  manager  of  the  grantee  company  being 
at  the  time  the  agent  of  the  defendant  company.  (/)  Not 
executed  by  the  grantee  within  sixty  days  as  required  by  the 
regulations  then  in  force." 

The  regulations  were  not  put  in  evidence  and  were  not  part 
of  the  special  case. 

if  Ham  Wood  for  the  complainant — The  defendant  company 
held  under  a  lease  which  was  void  from  its  inception.      Walker, 
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under  instructions  from  the  legal  manager  of  the  Victoria 
and  St.  George  United  Gold  Extracting  Company,  put  in  an 
application  for  a  lease  in  the  form  in  exhibit  F.  Walker 
was  therefore  the  applicant,  but  the  lea^e  is  granted  to  the  com- 
pany, and  it  is  void  because  it  was  not  granted  to  the  applicant 
It  is  Walker  who  undertakes  to  comply  with  all  the  regulations 
and  covenants,  and  there  is  no  power  to  grant  a  lease  to  one 
person  on  behalf  of  another.  The  lease  was  never  executed  by 
the  applicant,  Walker,  and  therefore  it  is  of  no  avail.  By  the 
regulations,  the  lease  has  to  be  executed  within  60  days,  and 
this  was  not  done. 

[Cuasen — There  is  no  proof  of  the  regulations  in  this  case 
at  all.] 

The  regulations  are  incorporated  in  the  Act,  and  the  Court 
will  take  judicial  notice  of  them. 

[Madden,  C.J.  That  question  must  depend  upon  the 
evidence  in  this  special  case,  and  if  the  regulations  do  not  form 
part  of  the  case  I  cannot  deal  with  it.] 

It  was  decided  in  the  case  of  The  Aladdin  Gold  Mining 
Company  v.  The  Aladdin  and  Ti*y  Again  United  Gold  Mining 
Company  (a)  that  there  is  no  power  to  grant  a  lease  of 
auriferous  land  to  anyone  but  the  applicant.  The  lease  must 
be  executed  within  the  time  prescribed :  Wisaing  v.  Finegan  (6) ; 
that  case  was  followed  in  Forrester  v.  Cfreat  Western  Long 
Tunnel  Gold  Mining  Company  (c).  If  the  lease  was  never  in 
existence  it  could  not  be  forfeited,  and  the  land  would  be 
unoccupied  Crown  land,  and  the  complainant  had  a  right  to 
come  and  get  his  claim  registered.  Then  there  is  another 
ground  of  objection,  that  the  seal  of  the  company  was  never 
properly  affixed  ;  it  was  affixed  by  the  company's  manager  after 
the  property  had  passed. 


Cussen  for  the  defendant  company — Upon  the  facts  of  this 
case  there  is  nothing  which  precluded  the  Governor  granting 
a  lease,  and,  as  an  innocent  third  party,  the  defendant  should 
not  be  affected  by  any  informality.     The  application  form  shows 

(a)    [1869]  6  W.W.  &  a'B.  (E.)  266.        (6)    [1872]  3  A.J.R.  126. 
(c)    [1887]  13  V.L.R.  381. 
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distinctly  thai  Walker  was  making  the  application  for  the  ]^ 

company  described  in  the  form.      The  decision  in  Fon^ester's         Cock 

V. 

Case  is  practically  in  favour  of  the  defendant.   The  ground  of  the  Thb 

judgment  was  merely  that  the  new  manager  of  the  company   amalgamated 
had  not  signed  the  deed  within  60  days.      Since  those  cases     Scotchman's 
the  Privy  Council  have  decided  in  Osborne  v.  Morgan  (d)  that     Cross  Reefs 
the  lease  is  voidable,  not  void,  and  that  it  is  for  the  Crown  to       Company 
interfere,  and  not  for  a  mere  stranger  to  set  up  these  informal-         i^iability. 
ities.     There  is  nothing  in  the   Act   which  prevents  a  person    Madden,  CJ, 
applying   as  an  agent  for  another  for  a  lease.      Walker  was 
never  recognized  by  the  Crown  as  the  applicant.     As  to  the 
improper  aflBxing  of  the  seal,  third  parties  are  not  to  be  pre- 
judiced by  the  irregularity  of  the  management  of  a  company  : 
Mahony  v.  East  Holy  ford  Mining  Company  (e). 

Cur,  adv.  vult 

Madden,  C.J.  This  was  a  case  stated  by  the  Warden  of  the 
Court  of  Mines  at  Stawell.  It  appears  that  one  Cock  applied 
for  and  by  virtue  of  a  miner's  right  pegged  out  certain  land, 
and  applied  for  an  order  of  possession  of  such  land  from  the 
Warden's  Court.  The  defendants  are  a  company  who  purchased 
from  another  company  its  lease,  and  by  that  lease  the  part  of 
the  land  the  plaintiff  pegged  out  was  covered.  It  was  contended, 
on  behalf  of  the  complainant,  that  the  lease  to  the  Victoria  and 
St  George  United  Gold  Extracting  Company  was  a  nullity, 
inasmuch  as  it  was  issued  in  contravention  of  law,  and  that  he 
was  entitled  to  treat  it  as  such  in  virtue  of  his  miner's  right. 
The  lease  in  question  was  originally  applied  for  by  one  Walker, 
who  was  directed  by  the  legal  manager  of  the  Victoria  and  St. 
George  United  Gold  Extracting  Company  to  apply  for  it  on 
their  behalf.  Walker  accordingly  made  application,  and  the 
lease  was  issued — not  in  Walker's  name,  but  to  the  company. 
That  is  one  of  the  material  circumstances  to  be  dealt  with  in 
this  case.  It  has  also  been  said  that  by  the  provisions  of  some 
regulations  made  by  the  Government,  a  lease,  to  be  valid,  must 
he  executed  by  the  applicant.     It  was  also  contended  that  if  the 

id)    [1888]  13  Ap.  Ga.  227.  {e)     [.1875]  L.R.  7  H.L.  869. 
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lease  was  not  executed  within  sixty  days  then  the  deed  of  lease 
was  void.  It  was  contended  before  rAe  at  the  hearing  that  the 
regulations  were  in  evidence  before  the  Warden.  The  Warden 
has  informed  the  Court  that  they  were  not.  In  the  case  stated 
the  Warden  has  made  certain  findings.  (His  Honor  read  th( 
findings  as  set  out  in  the  special  case.) 

All  the  objections,  except  the  first  (that  the  lease  should  hav( 
been  to  Walker),  come  to  this — that  the  lease  was  not  execute( 
either  by  the  company  or  by  Walker  within  the  time  prescribed 
As  the  regulations  were  not  in  evidence  no  objections  could  b 
raised  on  them  in  order  to  allow  the  Warden  to  determine  a  cas< 
on  them.  But  a  more  satisfactory  ground  for  me  to  proceec 
upon  is  to  assume  that  the  regulations  were  in  evidence,  an( 
were  the  same  as  those  dealt  with  in  the  case  of  The  AlaMii 
Gold  Mining  Company  v.  Aladdin  and  Try  Again  UnUei 
Oold  Mining  Company  (/),  and  then  I  am  of  opinion  that  stil 
none  of  the  objections  are  sound. 

In  that  case  it  was  held  that  the  lease  was  void  because  i 
was  not  granted  to  the  applicant.  There  the  circumstances  wer 
difierent.  There  was  a  man  named  Wekey  with  two  friend 
already  in  possession  of  the  land.  Then  Wekey  made  applica 
tion  for  a  lease  for  himself  and  friends  in  contemplation  of  th 
formation  of  a  company.  At  that  time  Wekey  had  no  idea  c 
anything  like  fraud  on  the  part  of  any  other  persons,  but  aftei 
wards  his  suspicions  were  aroused,  and  he  thought  a  swindl 
was  going  to  be  worked  by  those  representing  the  compan] 
and  he  ultimately  withdrew  his  application.  Then  othe 
persons  made  application  for  a  lease  to  the  company,  an 
that  lease  was  issued.  In  that  case  it  was  held  that  the  leas 
was  void,  and  of  course  it  was  so  held,  for  then  the  Ian 
was  Wekey's ;  he  had  applied  for  a  lease  and  had  neve 
shown  an  intention  to  abandon,  and  there  was  something  in  tli 
nature  of  a  fraud  established.  But  in  the  present  case  Walk( 
himself  sets  up  no  right  to  the  land  in  question,  he  is  mere! 
nominated  by  the  company  to  make  application,  and  as  a  matt< 
of  fact  the  lease  is  issued  to  the  Victoria  and  St.  George  Gol 
Extracting   Company.     A    company    cannot  apply    by  itsell 

(/■)    6  W.  W.  A  A'B.  (Eq.)  266. 
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it  must  do   so  by  someone  on  its  behalf.     It  would  be  going  

altogether  too  far  to  say  in  a  ease  like  this  that  a  company         ^^^ 

cannot  make  application  by  its  agent.     There  is  nothing  at  all  The 

Ml       1  •  1.  V    X-  J  ^^    1     •  Stawell 

miproper  or  illegal  m  such  an  application,  and  accordingly  m   amalgamated 

the  present  case,  whether  the  regulations  I  have  alluded  to  are    Scotchman's 

to  be  considered  as  before  the  Warden  or  not,  the  case  of  the     Ckoss  Reefs 

Quartz  Mining 
Aladdin  Company  does  not  apply   in  the  circumstances  now       Company 

,--.,..  No   LlABIUTY. 

before  me  for  consideration.  

It  has  been  further  urged  on  behalf  of  the  complainant  that  ^Q^den,  CJ. 
whoever  is  the  grantee  of  this  lease — Walker  or  the  company — 
the  lease  is  of  no  effect,  because  it  was  not  executed  within  the 
60  days  prescribed.  In  the  case  of  Wissing  v.  Finegan  (g) 
Molesworth,  J.,  expressed  some  misgiving  upon  the  question  as 
to  the  holder  of  a  miner's  right  having  any  ricfht  to  claim 
leased  land  as  against  the  holder  of  a  voidable  lease  from 
the  Crown  before  it  has  been  avoided  by  the  Crown.  The 
learned  Judge  says: — "It  is  doubtful  whether  the  acceptance 
of  leased  estate,  without  execution  by  the  lessee,  makes  him 
liable  in  covenant.  I  have  not  had  so  much  difficulty  as  to 
the  right  of  the  Crown  to  get  rid  of  the  lessee  as  to  that 
rf  the  holder  of  a  miner's  right  to  claim  as  on  a  forfeiture 
before  the  Gazette  publication  of  sec.  30.  Sec.  30  does  not 
say  directly  that  no  land  a  lease  of  which  shall  have  been 
executed  shall  be  occupied  under  miners'  rights,  in  which  case 
I  might  hold  it  operative  under  sec.  14  of  Act  No.  291,  and  I 
do  not  think  its  permissive  words  create  a  prohibition  by  im- 
plication for  cases  not  coming  within  them.  I  answer  that  the 
Warden  has  authority  to  question  the  power  of  His  Excellency 
the  Governor  to  allow  execution  by  a  lessee  making  a  lease 
effectual  after  the  expiration  of  the  60  days :  that  the 
Warden  has  power  to  declare  the  lease  void."  There  the 
learned  Judge,  although  he  did  so  with  doubt,  decides  as  is 
contended  for  by  the  applicant  in  the  present  case.  Moles- 
worth,  J.,  here  foreshadowed  an  objection  to  which  effect 
has  since  been  given  by  a  decision  of  the  Privy  Council. 
In  the  case  of  Forrester  v.  Great  Western  Long  Tunnel  Gold 
Mining  Gampany,  Webb,  J.,  followed   Wissing  v.  Finepan  to 

{g)    3  A.J.R.  126. 
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]^  a  certain  extent,  but  it  was  not  necessary  for  him  to  do  so 

Cock         fully.     Since  then   there  has   been  the   decision  of  the  Privy 

The  Council  in  the  case  of  Osboime  v.  Morgan  (h).    There  it  appears  ; 

Amalga^ted   "■'^^  ^^  action  by  the  holders  of  'miners   rights  '  issued  to  them 

Scotchman's     under  the  Goldfields  Act  1874,  and  regulations  made  thereunder, 

Cross  Reefs     to  set  aside  the  defendants'  mining  leases,  also  thereunder  granted , 

Company  ""^  ^^  ^^^  grounds : — (1.)  That  they  had  been  granted  contrary  to 

No  Liability.    ^^  ^  within  two  years  from  the  proclamation  of  the  goldfields 

Madden,  C.J.    within  which  the  leased  areas  were  contained.     (2.)  That  the 

formalities  prescribed  by  the  regulations  had  not  been  observed 

by  the  defendants  when  applying  therefor.     Hdd,  that  neither 

under  the  Act  nor  otherwise  had  the  plaintiffs  any  right  to 

interfere  with  the  lessees'  possession.     Sec.  9  gave  them  no  rights 

whatever  as  against  lands  let  by  the  Crown,  and  no  title  to  try 

the  validity  of  Crown  leases  relating  thereto ;  and  the  whole 

tenor  of  the  regulations  is  opposed  to  such  a  contention." 

That  case  was  decided  upon  a  Queensland  statute,  but  I  have 
examined  that  statute,  and  find  that,  although  its  arrangement 
is  different  from  our  own  Act,  its  purport  and  subject  matter 
are  the  same — in  fact,  it  is  obvious  that  the  Queensland  Act  was 
intended  to  be  a  reproduction  of  our  legislation  on  the  subject 
and  therefore  the  view  taken  by  the  Privy  Council  should 
prevail  in  this  case,  that  although  there  may  be  an  objection 
which  the  Crown  could  take  as  against  the  lessee,  that  objection 
is  not  open  to  any  casual  holder  of  a  miner's  right  to  enable  him 
to  wipe  out  a  lease  given  by  the  Crown  to  a  lessee  of  Crown  land. 
The  convenience  of  this  view  is  easily  seen.  It  would  be  very 
strange  if  after  the  Crown  had  granted  a  lease,  and  had  come 
under  certain  obligations  to  the  lessee,  and  the  lessee  on  his  part 
had  also  made  himself  liable  on  obligations  to  the  Crown,  that 
then  any  third  person  holding  a  miner's  right  could  set  aside 
the  lease  because  of  any  irregularity. 

I  answer,  then,  that  this  lease  is  not  void.  First,  because  the 
regulations  were  not  in  evidence,  and  all  the  objections  were 
based  upon  them ;  and  next,  that  if  the  regulations  had  been  in 
evidence,  and  if  all  the  circumstances  were  the  same  as  in  the 
Aladdin  Case,  that  still  there  was  nothing  in  this  case  to  prevent 
{h]    13  App.  C^  227. 
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Walker  applying  in  the  capacity  of  agent  for  the  company,  and 
in  addition  to  that  the  decision  of  the  Privy  Council  applies,  ^nd 
that  if  all  the  objections  taken  are  well  open  to  the  Crown  as 
against  the  holder  of  a  lease  from  the  Crown  they  are  still  not 
available  ag»iinst  the  Crown  to  the  holder  of  a  miner's  right,  the 
position  of  the  complainant  in  this  case. 

Solicitors  for  complainant :  Smart  <k  Walker. 
Solicitors  for  defendant :  Godfrey  &  Godfrey. 

A.  F.  M. 
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[PRACTICE  COURT.] 

MAYOR,  Era,  OF  BENDIGO   v.   CRAVEN,    Exparte  THE  VICTORIAN 
RAILWAYS  COMMISSIONER. 

Prohibition — Delay  m  makiny  applieation. 

In  December  1897  a  municipal  council  obtained  judgment  against  A,  an 
employ^  in  the  Railway  Department.  On  let  April  1898  the  complainant 
obtained  an  order  nisi,  attaching  moneys  due  to  A  (in  the  hands  of  the  Railways 
Commissioner).  This  was  duly  served  on  the  same  day,  and  was  made  absolute 
by  the  Court  of  Petty  Sessions  at  Bendigo  on  7th  April,  the  Commissioner  hot 
iqypearing.  Upon  the  26th  July  the  Commissioner  obtained  an  order  nisi  to 
prohibit  the  enforcement  of  this  order  attaching  such  debt  on  the  ground  that 
the  justices  had  no  jurisdiction,  inasmuch  as  the  Commissioner  was  not  resident 
within  the  local  jurisdiction  of  that  court.  No  excuse  was  furnished  explaining 
the  reason  of  the  delay  in  taking  out  the  order  for  prohibition,  and  upon  the 
objection  being  taken  on  the  return  of  the  order  ntsi, 

Hdd,  that  the  applicant  having  been  guilty  of  delay  the  Court  should  refuse 
to  interpoee,  and  the  order  nisi  for  prohibition  should  be  discharged. 

This  was  an  order  nisi  for  a  writ  of  prohibition  on  behalf 
of  the  Victorian  Railways  Commissioner,  calling  upon  the  Mayor, 
etc,  of  Bendigo  to  show  cause  why  certain  garnishee  proceedings 
should  not  be  prohibited  from  being  enforced.  It  appeared  that 
the  City  Council  of  Bendigo  had  recovered  judgment  against 
one  Craven,  a  railway  employd,  in  December  1897.  On  the  1st 
April  1898  the  Council  obtained  an  order  niai,  attaching  debts 
due  from  the  Commissioner  of  Railways  to  Craven.  This  order 
nin  was  served  on  the  garnishee  on. the  same  day,  and  was 
made  absolute  on  7th  April,  there  being  no  appearance  for  the 
garnishee.  The  Commissioner  took  out  the  present  rule  nisi  on 
the  26th  July.      The  ground   upon  which  the  rule  had  been 
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granted  was  that  the  justices  of  Bendigo  had  no  jurisdiction  to 
make  the  garnishee  order  absolute,  as  the  garnishee  was  not 
resident  within  that  district.  An  affidavit  had  been  sworn  by 
the  town  clerk  of  Bendigo  upon  the  hearing  of  the  application 
for  the  attachment  of  the  debt,  in  which  it  was  stated  that  the 
Victorian  Railways  Commissioner  was  resident  at  Bendigo, 
within  the  jurisdiction. 

Bryant  to  move  the  order  absolute. 

Deakin  to  show  cause — There  is  an  objection  to  this  applica- 
tion which  tends  to  show  that  it  should  not  be  entertained. 
The  applicant  has  been  guilty  of  several  months'  delay.  He  has 
furnished  no  excuse  for  such  delay,  and  the  Court,  in  its  dis- 
cretion, should  now  refuse  to  interpose :  Mayor,  etc,,  of  London 
V.  Cox  (a).     That  case  was  followed  in  Broad  v.  Jenkins  (b). 

Bi^ant — The  judgment  creditor  has  not  had  its  position 
altered  by  the  delay,  and  the  Court  should  not  now  refuse  to 
deal  with  the  application  upon  its  merits.  The  objection  to 
jurisdiction  is  one  appearing  on  the  face  of  the  proceedings, 
because  the  municipal  council  must  be  taken  to  know  that  the 
Commissioner  does  not  reside  within  the  local  jurisdiction  of  the 
Court  at  Bendigo.  The  applicant  w€us  not  called  upon  to  take 
any  steps  until  a  demand  in  the  action  of  execution  was 
threatened. 

Hodges,  J.  In  this  case,  on  the  1st  April  1898  an  order  nisi 
was  made  by  the  Court  of  Petty  Sessions  at  Bendigo  for  the 
attachment  of  debts  accruing  due  from  the  Victorian  Railways 
Commissioner,  and  that  order  was  on  the  same  day  duly 
served.  On  the  7th  April  that  order  was  made  absolute.  On 
the  26th  July  the  Railways  Commissioner  applied  to  have 
that  order  set  aside,  but  before  he  made  that  application 
execution  had  been  threatened.  It  is  contended  on  his  behalf 
that  the  justices  had  no  jurisdiction  to  make  that  order 
attaching  the  debt.  The  question  here  is  whether  I  should 
make  the  order  for  prohibition  absolute  or  not.    The  prohibi- 


(a)    [1866]  L.R.  2  H.L.  239. 


(6)    [18S8]  21  Q.B.D.  533. 
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iion  sought  for  is  not  the  statutory  prohibition,  because  the 
time  for  taking  advantage  of  the  statute  has  passed,  but  it  is 
said  that  as  there  was  no  jurisdiction  to  make  the  order  the 
common  law  prohibition  remains.     The  common  law  prohibition 
is  one  of  those  extraordinary  remedies  which,  although  one  of 
right,  is  not  one  granted  as  of  course,  the  Court  having  a  dis- 
cretion as  to  whether  or  not  it  will  grant  it.     I  do  not  mean 
to  say  that  the  Court   has  a  discretion  to  do  what  it  pleases 
and  to  refuse  the  order  or  not  as    it  pleases    without   reason. 
It  gives  the  Court  jurisdiction  to  say  whether,  under  the  cir- 
cumstances,   the    interests   of  justice    will    be    served    by   the 
issue  or  refusal    of  the   writ.     In   the  case  of  Mayor,  etc.,  of 
London  v.  Cox  (c),  Willis,  J.,  said : — **  If  the  defect  be  of  juris- 
diction over  the  cause  {defcctua  jariadictionia),  and  that  defect 
be  apparent  upon  the   proceedings,   a   prohibition   goes   after 
sentence :  Roberta  v.  Uwmby  (d).     If  it  be   not  apparent,  but 
the  party,  instead  of    moving  for  a  prohibition,  pleads  in  the 
special  or  inferior  court  the  facts  ousting  the  jurisdiction,  and 
such  Court  improperly  decides  that  it  has  jurisdiction,  he  may, 
notwithstanding  such  decision,  upon  satisfying  a  superior  court 
that  it  was  erroneous,  obtain  a  prohibition :  I'/iompson  v.  Ing- 
ham (e),   followed  in   Chew  v.   Holroyd  (/)  and  Marsden  v. 
Wardie  (g).     Where,  however,  the  defect  is  not  apparent  and 
depends  upon  some  fact  in  the  knowledge  of  the  applicant  which 
be  had  an  opportunity  of  bringing  forward  in  the  Court  below, 
and  he  has  thought  proper,  without  excuse,  to  allow  that  Court 
to  proceed  to  judgment  without  setting  up  the  objection,  and 
without  moving  for  a  prohibition  in  the  first  instance,  although  it 
should  seem  that  the  jurisdiction  to  grant  a  prohibition  in  respect 
of  the  right  of  the  Crown  is  not  taken  away,  for  mere  acquiescence 
does  not  give  jurisdiction — Knowlea  v.  Holden  {h) — ^yet  consider- 
ing the  conduct  of  the  applicant,  the  importance  of  making  an 
end  of  litigation,  and  that  the  writ  though  of  right  is  not  of  course, 
the  Court  would  decline  to  interpose,  except  perhaps  upon  an 
irresistible  case,  and  an  excuse  for  delay,  such   as   disability. 
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malpractice,  or  matter  newly  come  to  the  knowledge    of   the 

applicant.     ..."     Now,  in  this  case  the  error  of  the  excess 

of  jurisdiction  does  not  appear  on  the  face  of  these  proceedings ; 

it  depends  upon  the  fact  that  the  Commissioner  or  corporation 

does  not  reside  within  the  local  jurisdiction  of  the  particular 

Court  of  Petty  Sessions  which  had  to  determine  the  question. 

It  depends  upon  a  fact  which  was  within  the  knowledge  of  the 

applicant  for  this  writ,  and  he  has  thought   proper,   without 

excuse,  to  allow  the  Court  to   proceed   to  judgment  without 

setting  up  the  objection.   He  not  only  did  not  raise  it,  but  he  did 

not  take  the  trouble  to  appear  at  the  hearing,   but    allowed 

judgment  to  go  by  default,  as  if  the  proceedings  were  all  right, 

and   admitting  that   the   money   was   due   from    him   to    the 

judgment  debtor.     I  shall  therefore,  for  this  reason,  discharge 

the  order.     (His   Honor   then  dealt   with    the    facts    set    out 

in  the  affidavits  of  the  town  clerk,  which  had  been  filed  in 

support  of  the  garnishee  proceedings,  and  in  consequence  of  the 

statements  therein  being   calculated   to   mislead   the   Court    of 

Petty  Sessions  as  to  the  point  of  jurisdiction,  refused  to  allow 

costs.) 

Order  discharged,  without  coats. 

Solicitors  for  Mayor,  etc.,  of  Bendigo :  Hyett  &  Quicfc 
Solicitor  for  applicant :  Ouinness,  Crown  Solicitor. 

W*  jS»  ttu 
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[PRACTICE   COURT.] 

FORBES  V,  NEWBOULD. 

Juaticea^Order   in  petty    sesaiona — Conviction — Reserved   decision — Justices    Act 

1890,  a.  77  (14). 

An  order  of  justices  in  petty  sessions  convicting  a  defendant  is  not  bad  by 
reason  of  the  fact  that  at  the  time  the  justices  heard  the  evidence  they  had  reserved 
their  decision  in  another  case  involving  the  same  subject  matter. 

Hamilton  v.  Walker  ([1892]  2  Q.B.  25)  distinguished. 

Order  to  Review. 

Arthur  Newbould,  a  dairyman  carrying  on  business  in 
South  Melbourne,  was  prosecuted  at  the  Court  of  Petty  Sessions, 
South  Melbourne,  on  13th  July  1898,  under  the  provisions  of 
sec.  43  of  the  HeaUh  Act  1890,  for  selling  adulterated  milk. 
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The  information  was  laid  by  Alexander  Pettigrew  Forbes, 
an  inspector  of  the  municipality  of  South  Melbourne. 
Before  the  charge  against  Newbould  was  heard,  an  infor- 
mation by  Forbes  against  one  Lorimer,  a  driver  in  the 
employ  of  Newbould,  for  a  similar  offence,  was  heard.  When 
the  evidence  in  the  latter  case  had  been  taken  and  the 
ease  was  closed  the  justices  reserved  their  decision,  and  in- 
timated that  they  would  hear  Newbould's  case.  At  the  close  of 
(he  evidence  and  during  the  address  of  defendant's  solicitor,  the 
informant  s  solicitor  stated  to  the  Court  that  he  would  withdraw 
the  charge  against  Lorimer ;  that  the  reason  proceedings  were 
taken  against  him  was  that  it  was  thought  that  there  was  evi- 
dence of  the  ownership  of  the  cart  which  Lorimer  was  driving  at 
the  time  of  the  sale.  The  Court  made  an  order  fining  Newbould 
U.,  with  32.  3s.  costs. 

An  order  nisi  to  review  this  decision  was  obtained  by  de- 
fendant upon  the  ground  that  "the  justices  were  wrong  in  hearing 
an  information  against  the  defendant  for  an  alleged  similar 
offence  without  first  adjudicating  upon  that  laid  in  the  case  of 
Forbes  v.  Lorimer" 
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Larldn  to  move  the  order  absolute. 

Isaac  A.  Isaacs  (A.G.)  (Schutt  with  him)  to  show  cause — 
Under  the  Health  Act,  sec.  43,  both  master  and  servant  were 
liable.  The  justices  merely  deferred  their  decision  in  the  first 
case.  Reidy  v.  Hei^  {a)  is  distinguishable.  Here  the  reserva- 
tion of  the  decision  upon  the  first  case  could  not  affect  the  second 
case,  because  the  second  defendant  was  convicted,  not  the  first. 

(Counsel  was  stopped.) 

Larkin  in  reply — Some  of  the  evidence  in  the  first  case  might 
have  affected  the  decision  in  the  second  case.  Justices  should 
give  their  decision  or  retire  to  consider  it :  Justices  Act  1890, 
«ec  77  (14). 

Counsel  referred  to  Reidy  v.  Herry  (a),  Ha/milton  v. 
WaUcer  (b). 


{a)    [1898]  23  V.L.R.  506. 
V.LR.,  Vol.  XXIV. 


(6)    [1892]  2  Q.B.  25. 
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^  Isaacs — In  Hamilton  v.  Walker  the  defendant  was  charged 

F0BBB8        under  two  separate  informations  upon  the  same  facts. 


v» 


Nbwbould.  Counsel  referred  to  Reg.  v.  Fry  (c). 

H^9,  J. 

Hodges,  J.  This  is  an  application  to  review  a  conviction 
made  under  ;sec  43  of  the  Health  Act  1898  against  Arthur 
Newbould,  at  the  Court  of  Petty  Sessions,  South  Melbourne,  on 
13th  July  1898.  The  ground  of  objection  is  that  there  had 
been  before  the  justices  upon  the  morning  of  the  hearing  a 
similar  charge  against  one  Lorimer  lodged  by  the  same  informant, 
and  that  that  charge  had  been  heard,  but  not  disposed  of,  at  the 
time  that  the  charge  against  Newbould  was  heard.  Now  it 
would,  in  my  opinion,  be  a  most  extraordinary  state  of  the  law 
if  any  decision  of  justices  was  to  be  held  bad  because  they  had 
at  the  time  they  gave  it  some  case  which  they  had  not  disposed 
of — if  the  mere  fact  that  they  were  taking  time  to  consider  some 
case  made  all  subsequent  decisions  bad.  It  would  also,  in  my 
opinion,  be  a  curious  state  of  things  if,  when  they  had  reserved 
their  decision  in  one  case,  the  decision  of  a  subsequent  case  was 
to  be  held  bad  because  it  involved  similar  questions  or  was  con- 
cerned with  similar  subject  matter.  So  far  as  I  am  aware  there  is 
no  authority  for  the  suggestion  that  the  justices'  decision  is  bad 
because  they  had,  at  the  time  they  heard  the  evidence,  re- 
served their  decision  in  some  other  case  in  respect  of 
similar  subject  matter.  It  is  of  the  highest  importance  that 
justices  should,  when  giving  their  decision,  consider  the  evidence 
in  the  case  before  them,  and  that  evidence  alone — that  they 
should  not  be  influenced  by  evidence  given  in  any  other  case.  To 
be  so  influenced  would  be  against  the  first  principles  of  justice  ; 
they  should  not  consider  or  deal  with  any  evidence  given  which 
any  party  in  the  case  had  a  right  to  object  to.  If  such  evidence 
is  considered  and  weighed  by  them,  then  their  decision  would  very 
properly  be  set  aside.  That  was  not  done  here ;  but  the  evidence 
is  to  the  eflect  that  the  justices  proceeded  to  hear  the  second  case 
before  deciding  the  first.  The  principal  case  relied  upon  by  the 
defendant's  counsel  is  Hamilton  v.  Walker  (d).  In  that  case 
the  justices  made  two  convictions  against  the  same  individual, 
(c)    [1898]  14  Times  L.R.  445.  {d)    [1892]  2  Q.B.  25. 
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^t  the  same  time  they  made  no  conviction  in  the  first  case  until 

they  had  heard  the  second.    Now,  in  the  first  place,  that  was  not 

a  qaestion  of  reserving  a  decision  against  one  person  while  a  case 

against  another  was  being  heard ;  but  it  was  one  of  reserving  a 

case  against  a  man  before  hearing  another  against  him.     I  am 

not  satisfied  that  in  all  cases  that  would  be  a  fatal  objection. 

In  the  case   to   which  I  have   just  referred   what  made  the 

objection  fatal  was  that  facts  which  would  prove  one  case  would 

prove  the  other,  and  a  man  might  have  two  convictions  recorded 

against  him  where  he  ought  only  to  have  one,  because  facts 

which  could  prove  one  case  might  also  be  thought  to  prove  the 

other.    If  the  first  case  had  been  heard  and   determined,   he 

would  have  been  able  to  plead  in  the  second  case  autrefois  acquit 

or  autrefois  convict.    Under  these  circumstances  the  Court  held 

both    convictions   bad.     They   were    simultaneous    convictions 

against    the  same  person   upon  similar  charges,  which  might 

be  proved  upon  the  same  facts.      Without  for  one   moment 

expressing  any  opinion  at  variance  with  that  decision,  it  is,  I 

think,  a  case  entirely  different  from  the  present  case.    There 

was  nothing  wrong  in  the  decision  here.     The  justices  reserved 

their  decision,  not  in  order  to  hear  evidence  against  another 

defendant,  but  until  a  convenient  tima     If  the  objection  here 

had  been  taken  on  behalf  of  the  person  first  charged,  the  matter 

might  have  presented  a  different  aspect.     It  might  there  have 

been  said  that  the  justices  reserved  their  decision  upon  the  first 

charge  until    they  had   heard  the   charge   against  the  second 

defendant,  and  were  infiuenced  by  the  evidence  given  in  the 

second  case.     But  what  difference  could  it  make  to  the  defendant 

Newbould  whether  the  justices  convicted  or  acquitted  Lorimer 

first  before  they  heard  his  case  ?     Certainly  they  were  bound  to 

deal  with  one  ca,se  before  another,  and  so  long  as  they  acquitted 

Lorimer  it  did  not  affect  the  case  against  Newbould.     I  think 

this  order  should  be  discharged,  with  costs. 

Order  discharged. 

Solicitors  for  informant :  GiUott,  Bates  Jk  Moir. 

Solicitor  for  defendant :  Nolan. 

K.  H.  C. 
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F.C.  POLA  (BxBcunux,  etc.)  v.  THE  VICTORIAN  RAILWAYS  COMMISSIONER. 

1898  Limitation  of  (idion— Negligence— Dtalh  ofii^ured  person — Action  by  reprtaenta- 
Jme  21.  tive--"Acteomplamedof"--RaUtDaysAct  1890  {No,  1135),  a.   119— Wrongs 
Act  1890  {No.  1160),  «.  18. 

Sao.  119  of  the  JRcuUoaj/a  Act  1890  applies  to  actions  brought  against  the  Vic- 
torian RaUways  Commissioner  by  the  representative  of  a  deceased  person  for 
injury  to  such  person,  caasing  his  death. 

Seo.  119  of  the  Railways  Act  1890  does  not  repeal  by  implication  sec.  16  of  the 
Wrongs  Act  1890  with  respect  to  the  time  within  which  such  an  action  must  be 
conmienced ;  but  both  sections  wUl  be  given  effect  to,  so  that  such  an  action  must 
be  commenced  within  six  months  from  the  death  of  the  injured  person. 

The  words  in  sec.  119 — "act  complained  of" — may  refer  to  two  different 
classes  of  events— (1)  to  the  mere  injury  of  the  person  himself ;  and  (2)  to 
the  injured  person's  death. 

Appeal  from  the  County  Court  at  Ararat. 

Harriet  Pola,  the  executrix  of  John  Pola,  deceased,  brought 
an  action  against  the  Victorian  Railways  Commissioner,  in  which 
she  claimed  500{.  damages  for  that  by  reason  of  the  negligence 
of  the  defendant  or  his  servants  the  deceased,  John  Pola,  was, 
on  the  6th  March  1897,  run  over  and  killed  by  one  of  the 
defendant's  trains.  Notice  of  action,  in  accordance  with  sec. 
119  of  the  Railways  Act  1890,  had  not  been  served  upon  the 
defendant.  The  action  was  not  commenced  within  six  months 
of  the  date  of  injury  or  of  the  injured  person's  death.  The  trial 
took  place  at  Ararat  on  the  19th  April  1898.  Preliminary  objec- 
tion to  the  action  was  there  taken  by  defendant's  counsel,  that 
sec.  119  of  the  Railways  Act  1890  had  not  been  complied  with 
in  respect  of  the  notice  of  action  and  as  to  the  time  within  which 
the  action  should  have  been  commenced.  The  learned  County 
Court  Judge  directed  the  jury  to  find  a  verdict  for  the  de- 
fendant. From  this  verdict  the  plaintiff  appealed  by  way  of 
motion  under  sec.  134  of  the  County  Court  Act  1890. 

W.  H.  WiUiams  for  the  plaintiff  to  move. 

Cussen  to  show  cause — The  provisions  of  sec.  119  of  the 
Railways  Act  1890  apply  :  Luplau  v.  Victorian  RaUways 
CoTrmdssumers  (a);  Ewart  v.  Victorian  Railways  Com/mis- 
S'ioner  (b). 

(a)    [18S6]  12V.LR.IS.  {b)    [1896]  IS  A.L.T.  61. 
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[Williams,  J.    The  sole  argument  in  the  latter  case  was  ^ 

whether  six  months'  notice  was  sufficient.]  ^^^ 

POLA 

Joliffe  V.  Wallasey  Local  Board  (c)  is  in  my  favour.    By  sec.  xbx 

62  of  the  Railways  Act  1890  the  Larida  Compensation  Act  18»0  Jj^I^J^ 
is  incorporated  in  and  to  be  read  as  part  of  the  former  Act.  In  ComtisBioirB. 
the  latter  Act  there  is  an  express  power  to  run  engines  and 
trucks.  The  defendants  were  running  this  engine  and  trucks 
ID  pursuance  of  the  Bailways  Act.  The  Railways  Act  was 
passed  at  a  later  period  than  the  Wrongs  Act,  and  the  words 
are  perfectly  general.  The  right  of  action  given  to  an  executor 
or  administrator,  though  differing  from  that  given  to  a  person 
himself  had  he  lived,  is  in  all  material  particulars  the  same  right 
of  addon :  Read  v.  Greai  Eastern  Railway  Company  (d).  If  it 
was  not  so  the  result  would  be  that  the  RadZways  Act  would  be 
eoatinuously  applicable  to  the  injured  person's  case  had  he  lived 
for  six  months  after  the  injury,  but  if  he  died  at  the  end  of  five 
months  his  representative  would  then  have  a  year's  timd  in 
which  to  bring  an  action.  On  the  other  hand,  the  injured  man 
might  live  three  or  four  months  after  the  injury  and  then  die ; 
in  SQch  a  case  his  executor  would  not  have  much  time  left  within 
which  to  give  notice.  But  this  hardship  is  answered  by  the  fact 
that  the  sufferer  himself  may  bring  an  action.  The  cause  of 
action  is  the  same,  though  the  damages  given  may  differ: 
Mffiihs  V.  Earl  of  Dudley  (e).  The  object  of  notice  under  the 
BaUvoays  Ad  18  twofold — (1)  to  enable  the  Department  to 
eolleet  evidence  promptly;  (2)  to  enable  it  to  tender  amends. 
The  latter  reason  applies  as  much  to  the  case  where  a  man  is 
killed  as  to  where  he  is  merely  injured.  There  is  no  difficulty 
in  reading  the  two  Acts  together. 

WiUiame  in  reply — The  construction  which  the  defendant 
ieeks  to  put  upon  the  Railways  Act  is  that  everything  done  by 
the  defendant  is  under  the  Act.  The  actual  running  of  a  train 
ii  something  not  done  under  the  Act.  The  matter  of  reward  to 
tta  department  is  to  be  considered.    The  fact  that  rails  were 

\c)   [1873]  L.B.  9  CP.  62,  at  pp.  86,      {d)    [1868]  L.R.  3  Q  B  555. 
87.  Ce)    [1882]  9  Q.B.D.  357. 
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^•^'  put  down  and  an  engine  run  upon  them  is  doing  something  pur- 

1898  porting  to  be  done  under  the  Act.     The  Legislature's  intention 

PoLA  is   not   that  everything  done  by  the  Railway  Department  is 

*l^  -under  the  provisions  of  the  Railways  Act.     This  is  an  action 

Victorian      brought  under  the  Wrongs  Act.      Under  that  Act  the  plaintiff 

CoMMissioincB.   has  twelve  months'  time  within  which  to  bring  it.     An  executor 

or  administrator  has  no-  cause  of  action  until  the  injured  person 

dies.     If  the  injured  person  does  not  die  until  five  months  after, 

the  cause  of  action  is  gone.    The  Wrongs  Act  is  an  enabling 

Act,   and  authorizes  the   bringing   of   an   action    outside    the 

common  law  action  contemplated  by  the  Railways  Act. 

[Williams,  J.  The  injured  man  himself  may  by  dying  lose 
his  cause  of  action;  but  his  death  may  give  his  executor  a 
right  of  action  he  did  not  himself  possess.  The  executor  gets 
a  right  of  action,  under  Lord  Campbell's  Act,  the  moment  his 
testator  dies.  If  your  contention  is  coirect,  an  executor  may 
maintain  an  action  in  respect  of  an  injury  to  the  deceased  for 
which  the  deceased  himself,  if  he  had  lived,  could  not  have 
brought  an  action ;  for  example,  if  he  died  seven  months  after 
the  injury  and  had  given  no  notice  of  action.] 

Madden,  C. J.,  delivered  the  judgment  of  the  Court  [Madden 
C. J.,  and  Williams  and  Hood,  JJ.]  In  this  case  two  points 
have  been  raised — (1.)  That  no  notice  of  action  was  necessary 
or  required  by  sec.  119  of  the  Railways  Act  1890,  and  it  was  un- 
oiecessary  for  plaintiff  to  bring  her  action  within  six  months 
after  the  act  complained  of  was  committed.  (2.)  That  the 
action  was  brought  under  the  Wrongs  Act  1890,  and  sec.  119  of 
the  Raihuays  Act  1890  does  not  apply  to  it  We  think  that  the 
Railways  Act  does  apply  to  an  action  of  this  character,  because 
the  Act  of  Parliament  is  an  enactment  which  authorizes  the 
Boilways  Commissioner  to  place  a  railway  across  the  highway, 
and  to  run  trains  upon  the  rails  so  laid,  otherwise  the  object  of 
building  a  railway  would  be  useless.  Under  this  power  he 
runs  over  a  man,  or,  at  any  rate,  he  is  alleged  to  have  done  so. 
That  is  to  say,  .the  Railways  Commissioner  in  running  his  train 
acts  under  Part  II.  of  the  Railways  Act.  But,  notwithstanding 
this  power  given  by  the  Act,  negligence  arises  on  the  part  of 
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the  Commissioner  or  his  servants,  and  consequently  it  is  an  act  ''^' 

coming  under  the  provisions  of  sec.  119.  ^898 

Then  it  is  said  that  if  this  is  an  action  brought  under  the  Pola 

provisions  of   the    Wrongs  Act  by   the  representative    of   an  rp^, 

injared  man  who  died  by  reason  of  his  injuries,  it  is  an  action  ^^^^^ 
which  forms  an  exception  to  the  provisions  of  sec.  119  of  the  Commissiokib. 
Railways  Act  1890;  in  other  words,  that  the  existence  of  the  Madden^  C,J. 
WroTiffs  Act  which  gives  this  special  form  of  action  by  reason 
of  a  fatal  injury  caused  to  a  relative  creates  an  exceptional  cause 
of  action  which  requires  no  notice  of  action  to  be  given,  as  do  all 
other  actions  against  the  Railways  Commissioner.  The  Statute 
of  Wrongs  was  in  force  when  the  Railways  Act  was  passed.  Sec. 
119  of  the  latter  Act  provides  that  "  All  actions  to  be  brought 
against  the  Commissioners  or  against  any  person  for  anything 
done  or  purporting  to  have  been  done  under  Parts  I.  and  II.  of 
this  Act  shall  be  commenced  within  six  months  after  the  act 
complained  of  was  committed  and  no  writ  shall  be  sued  out 
against  nor  any  copy  of  any  process  served  upon  the  .Com- 
missioners or  against  any  person  for  anything  done  or  purporting 
to  have  been  done  by  them  or  him  under  Parts  L  and  II.  of  this 
Act  until  notice  in  writing  of  such  intended  writ  or  process  has 
been  delivered  to  them  or  him.  ..."  It  will  be  seen  that 
most  comprehensive  words  are  used.  The  negative  words,  also, 
"no  writ,"  etc.,  are  used.  The  words  of. the  section  are  abso- 
lutely comprehensive,  and  therefore  include  actions  under  the 
Wrongs  Act. 

So  that  at  first  sight  it  would  seem  as  if  the  effect  of  sec. 
119  was  practically  to  repeal  the  Wrongs  Act  to  the  extent 
that  the  time  for  bringing  an  action  is  altered  to  six  months. 
But  we  think  that  such  a  repeal  by  implication,  against  which 
the  Court  always  leans,  would  in  some  cases,  if  allowed,  have  the 
effect  of  depriving  the  representative  of  a  deceased  person  of 
his  right  of  action  altogether — that  is  to  say,  if  the  injured 
person  lingered  for  six  months  no  action  could  be  brought  by 
the  representative.  It  is  extremely  improbable  that  this  state  of 
things  could  have  been  the  intention  of  the  Legislature  when 
passing  the  later  Act.  Therefore,  we  must  endeavour  to  find  a 
veasooable  interpretation  of  sec  119  of  the  Railways  Act  1890 
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^'^'  which  will  not  repeal  by  implication  sec.  16  of  the   Wranps  Ac 

1M6  1890.     We  think  that  such  an  interpretation  is  to  be  found  h 

PoLA  these  words — ''all   actions    shall    be    commenced    within   si: 

Ijig,  months    after    the    act    complained    of  was  committed."     I 

Vl^^     appears  to  us  that  these  words  may  refer  to  two  different  dasse 

OoMMjBsioNBR.  of  cveuts — viz.,  first  of  all  to  the  mere  injury  of  the  person  him 

ItiadiUn,  C.J.    ^I^>  this  being  the  act  in  respect  of  which  he  himself  could  com 

plain  at  once.     If,  however,  he  brings  no  action  and  he  dies,  thei 

his  personal  representative  becomes  entitled  to  bring  an  action  i 

respect  of  the  same  thing,  but  only  if  the  injury  be  followed  b 

the  death  of  the  person  injured.     This  appears  to  us  to  be 

reasonable  interpretation  of  the  Acts,  and  although  it  doe3  i 

effect,  strain  to  some  extent  the  ordinary  and  usual  meaning  c 

the  language  used  by  the  Legislature,  it  leaves  the  Wrongs  Ai 

intact  and  gives  effect  to  sec.  119  of  the  Rail/ivaya  Act.    So  thi 

if  an  injured  man  lingered  for  six  months  and  then  died  hi 

representatives  would  only  be  left  six  months  from  that  tim 

instead  of  twelve  within  which   to  give  a  notice   of  actio] 

The  reading  of  the  Acts  is  a  very  different  one  indeed  from  ih 

interpretation  contended  for  by  Mr.  Cussen,  that  the  Wroni 

Act  was  repealed  as  to  the  six  months,  so  as  to  deprive  entirel 

of  all  right  of  action  the  personal  representative  of  an  injure 

man  who  lingered  for  six  months  without  giving  notice  of  actioi 

For  these  reasons  we  think  this  rule  nisi  should  be  discharge 

with  costs. 

Solicitors    for    plaintiff:    Moloney  A  Stuart    (for     Qran 
Ararat). 

Solicitors  for  defendant :  Ghiinneaa,  Crown  Solicitor. 

R.H.  C, 
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[PROBATE  JURISDICTION.]  la^ 

In  the  Estatk  or  KENNEDY.  eormarp 

Admmutratian  and  ProbaU  Act  1890  (No,  1000),  «.  17— ^dminirtmtiow— .Sfurrty—     ^'^^*^*^'  '^' 
^oiui — ^MHr»fneii< — DUereHon  <^  Cowrt. 

The  Gonrt  may  in  the  ezercite  of  its  discretion  refuse  to  order  the  assignment 
of  aa  adminxstration  bond  where  the  object  of  the  applicant  in  seeking  the 
MognmeDt  is  merely  for  the  purpose  of  heaping  up  costs. 

Appeal  from  a.  judgment  of  A'Beckett,  J.,  refusing  to  order 
the  assignment  of  an  administration  bond. 

On  the  4th  Angnst  1882  Johanna  Kennedy  obtained  letters 
of  administration  to  the  estate  of  her  late  husband,  John 
Keimedy.  The  estate  consisted  of  112  acres  of  land  situate  near 
fiallan,  and  was  sworn  not  to  exceed  in  value  the  sum  of  252L 
John  Kennedy  (now  deceased)  and  Thomas  Kennedy,  the  sons  of 
the  intestate,  became  sureties  for  the  due  admininstration  of  the 
estate.  The  intestate  left  seven  children,  including  Andrew 
Kemiedy,  the  applicant.  Johanna  Kennedy  sold  the  land  at 
Ballan  in  1884  for  566{.  178.  This  sum  it  was  alleged  she  used 
for  her  own  purposes,  and  did  not  distribute  among  the  parties 
entitled  thereto.  On  14th  July  1895  Johanna  Kennedy  died. 
By  her  will,  dated  the  22nd  October  1892,  she  devised  her  estate, 
which  consisted  of  133  acres  of  land  at  Ballan,  valued  at  1992. 
10&,  to  Thomas  Kennedy  and  Margaret  Egan,  two  of  her 
children  by  the  intestate  John  Kennedy,  to  whom  the  executors 
of  the  will  of  Johanna  Kennedy,  Thomas  Lloyd  and  Thomas 
Moylan,  afterwards  conveyed  it.  On  SOth  June  1896,  Andrew 
Kennedy  obtained  a  grant  of  letters  of  administration  de  bonis 
'Mn  to  the  estate  of  his  father,  John  Kennedy.  It  was  alleged  by 
Andrew  Kennedy  that  prior  to  his  father's  death  the  latter  owed 
him  120{.,  and  had  promised  to  provide  by  will  for  payment  of 
this  amount  Andrew  Kennedy  also  stated  that  he  had,  shortly 
after  his  father's  death,  seen  a  letter  in  which  mention  was 
made  of  a  will.  He  said  that  he  believed  that  the  133  acres  at 
Ballan  formed  part  of  his  father's  estate,  and  that  his  mother 
was  receiving  the  rents  from  it  He  also  stated  that  he  did  not 
hear  of  the  sale  of  the  112  acres  at  Ballan  until  1887.  In  1890 
he  wrote  his  mother  asking  a  settlement  of   the  debt  owing 
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^y  his  late  father,  and  for  his  interest  in  the  estate,  but  received 

InthbEbtatb  no   reply.     In  1895   Andrew    Kennedy    consulted    his  present 

KamfKDY.      solicitors  with  reference  to  the  alleged  will,  and  certain  inquiries 

A*Beckeu,  J.     ^®^®  made  by  them  about  it,  with  no  result.    John  Kennedy,  one 

of  the  sureties,  died  on  the  6th  September  1896,  intestate,  and 

letters  of  administration   of  his   estate  were  granted   on   31st 

October    1896   to    his   widow,   Margaret    Kennedy.      Andrew 

Kennedy  now  sought  to  obtain  an  assignment  of  the  bond  given 

by  Thomas  Kennedy  and  Margaret  Kennedy. 

After  the  institution  of  the  proceedings,  Thomas  Kennedy, 
without  admitting  liability,  offered  to  pay  out  of  his  own 
moneys  the  sum  of  24el.  to  the  applicant  in  settlement  of  tho 
matter,  stating  that  the  amount  of  the  bond  was  252Z.,  that 
the  mother's  third  amounted '  to  84/.,  leaving  1682.  to  be 
divided  into  seven  parts  of  242.  ea<ch.  All  the  other  persons 
interested  in  the  estate  of  John  Kennedy  had,  after  the  pro- 
.  ceedings  commenced,  executed  an  instrument  releasing  Thomas 
Kennedy  from  all  claims  under  ihe  administration  bond. 

The  motion  came  on  for  hearing  before  A'Beckett,  J.,  on  the 
24th  February  1898. 

Irvine  to  move. 

Dr.  Mclnemey  for  Thomas  Kennedy  to  oppose. 

A,  Skinnei'  for  Margaret  Kennedy  to  oppose. 

a'Beokett,  J.  I  think  I  have  abundant  material  upon  which 
I  may  exercise  my  discretion  so  as  to  refuse  the  application. 
No  mere  delay  may  debar  the  applicant ;  but  if  he  is  a 
party  to  an  arrangement  under  which  he  and  others  refrain 
from  exercising  their  rights,  he  is  debarred.  I  believe  there  was 
an  understanding  that  the  mother  should  receive  this  money. 
The  transaction  occurred  years  ago,  and  this  man  has  known  for 
years  what  was  being  done,  but  he  only  now  takes  action.  I 
think  there  was  such  a  family  understanding  (although  not  p^t 
into  so  many  words  in  a  deed  or  anything  of  that  character),  to 
which  this  man  was  a  party,  and  that  he  perfectly  understood  it 
all.    That  is  one  element  to  guide  me. 

Another  is  that  the  solicitors  acting  for  him  have  madi^  np 
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answer  to  a  reasonable  proposition,  but  have  made  a  demand  ^2- 

for  costs  to   which   they   were    not  entitled.      He    took    out  IntwbBbtat* 
an  administration  which  could  serve  no  purpose.     There  was  a      Kinmsdt. 
reasonable  offer  made  and  refused,  and  a  preposterous  demand     A'Bedbdt^J. 
made  for  costs. 

Another  reaaon  which  gives  substance  to  my  view — ^there 
has  also  been  an  intention  on  his  part  to  set  up  a  will — 
that  the  very  administration  he  now  seeks  to  take  advantage  of, 
and  the  liabilities  under  it,  should  never  have  been  granted  at 
all;  and  if  that  is  the  case,  the  will  of  his  father  ought  to 
be  proved.  This  is  a  bar  against  him ;  it  shows  the  position 
he  had  taken  up,  that  he  has  a  perverted  view  of  what 
his  rights  are,  and  his  condition  of  mind  is  such  as  to 
make  the  Court  doubtful  about  entrusting  him  witli  the  bond. 
I  reoc^ize  the  principle  that  the  Court  cannot  do  as  it 
pleases,  but  as  a  Court  of  Equity  would  allow ;  but  I  think 
these  reasons  are  sufficient,  and  that  I  am  saving  this 
person — this  deluded  person — from  further  costs  by  refusing  the 
Implication. 

From  this  judgment  the  applicant  appealed.  £^- 

1896 

Irvine  for  the  appellant — It  is  not  the  hardship  or  the  ^^'Ht^* 
unfairness  of  the  claim  which  is  made  that  affords  an  answer  to 
the  application.  The  answer  must  be  a  legal  answer.  In  the 
ease  of  In  re  Steele  (a)  the  applicant  had  no  means.  That  is  not 
so  here.  It  is  not  suggested  that  we  are  unable  to  pay  the 
costs.  In  In  re  Dean  (b),  referred  to  by  A'Beckett,  J.,  in  Steele's 
Cose,  it  was  held  that  the  mere  fact  that  an  account  was  not 
filed  will  not  give  the  right. 

[Williams,  J.  The  main  question  there  was  that  if  the 
applicant  proceeded  the  action  would  have  failed.] 

A  Judge  ought  not  to  entertain  or  consider  the  question  of 
evidence.  He  should  not  make  up  his  mind  as  to  the  party  who 
would  win. 

[Madden,  C.J.  A'Beckett,  J.,  in  In  re  Steele  took  another 
equitable  view.    There  was,  in  that  case,  an  equitable  arrange- 

(a)    [1897]  23  V.L.B*  146.  (6)    [1S85]  11  V.L.R.  764. 
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^•^  ment  between  the  parties  beneficially  interested   to  allow  the 

isos  mother  to  take  the  property,  and  not  to  interfere. 

In  trb  fisTATK         Hood,  J.    How  does  the  applicant  explain  the  long  delay  ?] 
KBNraDT.  ^^  thought  his  father  had  made  a  will.     This  question  was 

not  considered  in  the  Court  below. 

[Williams,  J.  As  I  understand  your  contention,  it  is  that  the 
agreement  is  in  issue  in  the  action,  and  therefore  the  Judge  who 
hears  the  motion  to  assign  has  no  right  to  go  into  the  matter 
unless  the  facts  are  admitted,  otherwise  he  determines  the  issue 
to  be  tried  in  the  action.] 

That  point  was  settled  in  In  re  Oleeson  (c).  A  good  primd 
facie  case  is  sufficient.  Here  there  is  an  absolute  breach  of  trust 
going  to  the  whole  estate. 

[Williams,  J.  The  learned  Judge  below  evidently  thought 
the  action  was  only  for  the  purpose  of  costs.] 

We  have  a  distinct  l^al  right  created  for  the  purpose  where 
an  administration  suit  will  fail.  The  discretion  of  the  learned 
Judge  is  distinctly  limited  by  the  authorities. 

[Madden,  C.J.  If  the  appellant  took  the  £24  offered,  would 
the  Judge  have  a  discretion  ?] 

A.  Skinner  for  the  respondent  Margaret  Kennedy,  and 

Dr.  Mclnern^  for  the  respondent  Thomas  Kennedy,  were 
not  called  upon. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden, 
C.J.,  Williams  and  Hood,  JJ.]  We  think  that  in  this  case  the 
view  taken  by  A'Beckett,  J.,  in  the  Court  below  was  certainly 
not  a  wrong  one.  As  has  been  suggested,  a  bond  of  this  kind  is 
of  such  a  nature  that  when  a  Judge  is  asked  to  assign  it  he  has 
some  measure  of  discretion  which  he  may  exercise.  The  right 
to  have  the  bond  assigned  is  not  absolute  in  the  person  who 
applies.  In  the  case  of  In  re  Steele  certain  exceptional  circum- 
stances existed  which  warranted  the  Judge  in  his  refusal  to 
assign,  but  in  that  case  the  principle  was  laid  down  that  a  Judge 
is  not  to  refuse  assignment  merely  out  of  a  feeling  of  sympathy 
with  the  bondsmen  or  upon  the  ground  that  an  action  upon  the 

(c)    [18S7]  13  V.L.R  665,    .       . 


Digitized  by 


Google 


VOL  XXIV.]  LXI  k  LXn  VICT.  189 

bond  is  not  likely  to  prove  successful.    We  cannot,  however,  ^^ 

for  a  moment  admit  that  a  Judge  is  bound  upon  legal  and  equit-  ^^^ 

able  grounds  to  grant  an  application  of  this  character  when  he   In  t&b  Bsf ate 
redly  is  satisfied    that  the  true  object  of    the  applicant  in      Ksmnxdt. 
seeking  an  assignment  is   to  use  it  oppressively  and  in  an    MaMm  OJ 

muneritorious  way  and  in  order  to  heap  up  costs.     It  seems    

to  us  monstrous  that  a  Judge  should  be  forced  to  let  loose  this 
instrument  of  oppression  in  every  case  where  a  breach  of  trust 
has  been  committed.  The  Legislature  never  intended  that  a 
bond  should  be  so  acquired  and  authorized  to  be  assigned.  We 
ihink  that  it  would  be  matter  of  great  regret  if  a  Judge  did 
not,  having  that  discretion,  act  within  it.  We  do  not  think  this 
case  at  all  conflicts  with  In  re  Steele.  Where  the  law  is  sought 
to  be  put  in  motion  merely  for  the  purpose  of  manufacturing 
costs,  or  for  oppression,  and  particularly,  as  in  this  case^  where  the 
person  interested  was  offered  more  than  he  could  recover  in  the 
action,  the  Judge  may  very  properly  refuse  to  assign.  Here  the 
facts  are  that  everyone  other  than  the  applicant  was  perfectly 
contented  with  matters  as  they  stood,  but  the  applicant  de- 
manded that  the  administration  bond  should  be  put  in  suit  He 
was  then  offered  2U.,  the  only  amount  he  can  possibly  be  entitled 
to.  This  he  refused,  stating  that  he  wante<l  his  costs.  Being 
asked  what  costs,  he  gave  no  further  reply.  Such  facts  showed 
a  desire  on  the  part  of  the  person  attacked  to  give  him  whatever 
he  was  entitled  to  and  also  his  costs,  although  his  right  to  any- 
thing was  not  conceded. 

We  think  these  facts  are  sufficient  to  warrant  the  learned 
Judge  in  dismissing  the  application.  We  dismiss  the  appeal 
with  costs,  but  without  prejudice  to  any  other  application  the 
applicant  may  think  fit  to  make.  There  will  be  only  one  set  of 
eosts  allowed  the  respondents. 

Appeal  dia'niisaed  with  costs. 

Solicitors  for  the  applicant  (appellant) :  Lamrock,  Brovm  S 
Hall 

Solicitor  for  the  respondent  Mcurgaret  Kennedy :  0.  L. 
Sh^Mier. 

Solicitors  for  the  respondent  Chomas  Kennedy :  MclTiemep 
&  Melnemey.  R»  H.  c. 
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l^W  [IN  CHAMBERS.] 

AvtguHb  8.  CURNOW  v.  PIKE. 

Hoirayd,  J.      Practice— TaaMtum  qf  cotAs — Gwmiy  Court  app6(d'-Reheairhig'''ScaU  qf  eoaU-- 

DUcreUon  of  taxing  master — Caunael^a/ee —  Partner — Certificate  qf  Assodate— 

Amendment. 

Where  a  County  Conrt  action  is  by  order  of  the  Fall  Court  reheard  before  a 
Jndge  of  the  Supreme  Conrt,  and  the  Judge  awards  costs,  but  fixes  no  scale,  the 
ProUionotary  in  taxing  the  costs  has  a  discretion  which  he  must  exercise  as  to 
whether  the  Supreme  Court  or  the  County  Court  scale  shall  be  applied. 

Mansfield  v.  Mansfield  (17  V.L.R.  228)  explained. 

In  taxing  the  costs  of  such  an  action  the  Prothonotary  may  refuse  to  allow  a 
fee  for  *'  instructions  for  brief/'  but  may  allow  a  fee  to  counsel,  or,  alternatively, 
for  drawing  proofs,  even  although  no  claim  for  such  a  fee  was  made  in  the  bill, 
and  although  a  '*  practitioner's"  fee  had  been  allowed  to  counsers  partner. 

A  Jndge  will  not,  on  a  review  of  taxation,  allow  the  certificate  of  the  Judge's 
Associate  as  to  the  result  of  the  trial  to  be  rectified. 

Summons  to  review  taxation  of  costs. 

On  the  16th  March  1898  the  Fnll  Court  allowed  the 
plaintiff's  appeal  in  a  County  Court  action  brought  by  James 
Henry  Cumow,  as  trustee  of  the  estate  of  William  Samuel 
Clark,  an  insolvent,  against  Damaris  Pike,  and  ordered  the  case 
to  be  reheard  before  a  Judge  of  the  Supreme  Court  at  Bendigo- 
It  was  also  ordered  that  the  costs  of  the  appeal  should  be  costs 
in  the  cause,  and  that  the  costs  of  the  first  trial  before  the 
County  Court  at  Bendigo  should  abide  the  event  of  the 
rehearing.  The  rehearing  took  place  before  Williams,  J.,  on 
the  7th  May  1898,  and,  according  to  a  certificate  of  His  Honor's 
Associate,  a  verdict  was  given  for  the  plaintiff  for  48/.  98.  6d. 
upon  the  claim,  and  for  the  defendant  for  33{.  138.  6c2.  upon  her 
counterclaim,  and  the  Court  then  directed  that  a  verdict  be 
entered  for  the  plaintiff  for  the  balance  in  his  favour,  14fZ.  16«., 
and  that  the  costs  of  the  action  be  taxed  and  paid  by  the 
plaintiff  to  the  defendant.  Upon  the  taxation  of  the  costs 
certain  objections  were  carried  in  by  the  plaintiff.  The  taxing 
officer,  after  hearing  the  solicitors  of  the  parties,  stated  his 
reasons  as  follows  (so  far  as  they  are  material  to  this  report) : — 
"  Items  41  to  67  vndusive, — I  refuse  to  go  behind  the  orders 
of  the  Court.  The  order  of  the  Full  Court  allowing  the  appeal 
reads — 'And  this  Court  doth  farther  order  that  the  costs  of  the 
appeal  shall  be  costs  in  the  cause/    '  Costs  in  the  cause'  aj^ 
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'costs  of  the  action:'  Sweet* 8  Law  Dictionary — Costa,  5.  The 
order  of  the  Court  on  the  rehearing  before  Williams,  J.,  runs  : — 
'His  Honor  ....  directed  that  the  defendant's  costs  of 
the  action  be  taxed  and  paid  by  the  plaintiff  to  the  defendant/ 
Therefore,  as.  the  costs  of  the  appeal  are  to  be  included  in  the 
costs  of  the  action,  and  the  costs  of  the  action  are  awarded  to 
the  defendant,  I  disallow  the  objection. 

"  Items  68-143  inclusive. — Although  by  the  rehearing  the 
case  does  not  become  a  Supreme  Court  action  in  the  ordinary 
meaning,  yet  it  must  be  regulated  as  far  as  possible  by  the 
Dsual  practice  of  the  Court :  ManafieUl  v.  Mansfield  (a).  The 
usual  practice  of  the  Supreme  Court  is  that  costs  are  taxed  by 
the  taxing  officer  of  that  Court  upon  the  Supreme  Court  scale. 
I  therefore  disallow  this  objection. 

"Item  101. — I  allow  this  objection,  but  I  allow  8i.  Ss., 
including  11,  Is,  and  21,  is.  respectively  allowed  in  items  114f 
and  115  as  fee  to  counsel,  or,  alternatively,  for  drawing  proofs : 
In  re  The  Portland  and  Western  Distrn^  Freezing  Company 
Limited  v.  AvstraZ  Otis  Company  Limited  (b). 

Item  101  in  the  bill  of  costs  was  for  "  instructions  for  brief 
for  cowisel,  etc.,  30i." 

The  plaintiff  now  made  an  application  on  summons  for  a  re- 
view of  taxation : 

As  to  items  41  to  67,  upon  the  ground  that  the  Judge  upon 
tiie  rehearing  directed  the  costs  of  the  rehearing  to  be  paid  by 
the  plaintiff,  but  refused  to  deal  with  the  costs  of  the  appeal  or 
of  the  previous  action. 

As  to  items  68  and  143,  on  the  ground  that  these  items  had 
been  taxed  and  allowed  under  the  Supreme  Court  scale  instead 
of  the  County  Court  scale.  That,  notwithstanding  the  rehearing 
before  a  Supreme  Court  Judge,  the  action  still  remained  a 
County  Court  action,  and  the  costs  should  have  been  taxed  and 
allowed  accordingly. 

As  to  item  101,  allowance  of  5L  58.  as  counsel's  fee,  on  the 
ground  that  taxing  officer  had  no  power  on  the  review  before 
him  to  substitute  "  a  counsel's  fee  "  for  "  instructions  for  brief," 
that  he  had  previously  allowed  a  practitioner's  fee  to  counsel's 

{a)    [1801]  17  V.L.R.  228.  (6)    [1897]  23  V.L.R.  462. 
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partner,  and  that  he  had  also  allowed  for  drawing  proofs,  five 
folios. 

Meoffher  for  the  plaintiff — As' to  items  41  to  67,  the  certificate 
of  the  Judge's  Associate  of  what  took  place  at  the  rehearing  is 
incorrect,  and  we  ask  that  evidence  as  to  what  then  occurred 
should  be  received.  The  action  still  remains  a  County  Court 
action,  although  tried  before  a  Judge  of  the  Supreme  Court : 
Mansfield  v.  Mansfijeld  (c).  In  RartdaU  v.  Smith  (d),  the 
question  was  not  gone  into  fully. 

[HOLROYD,  J.  That  case  shows  that  the  Prothonotary  has  a 
discretion  to  tax  upon  either  scale.] 

He  has  not  exercised  any  discretion  here.  He  considered 
himself  bound  by  the  practice. 

Counsel  referred  also  to  O'Hara  v.  Rochford  (e),  and  to  rule 
157  of  the  "  County  Court  Rules  1884." 

As  to  the  item  "  instructions  for  brief,  SI.  Ss."  the  solicitor 
has  put  in  the  bill  of  cx>sts  the  item,  and  it  is  found  upon  the 
taxation  that  it  cannot  be  allowed  as  such ;  nevertheless,  the 
taxing  officer  allows  the  item  to  be  changed  and  put  in  another 
way.    This  he  ought  not  to  have  done. 

[HoLROYD,  J.  Is  it  not  merely  a  wrong  name  ?  I  do  not, 
so  far  as  some  of  these  objections  are  concerned,  think  it 
necessary  to  call  upon  Mr.  Crocker.  With  regard  to  items 
41  to  67,  I  think  the  taxing  officer  was  right  in  awarding  the 
defendant  the  cost  of  the  appeal.  From  the  certificate  of  the 
Judge's  Associate  it  appears  that  upon  the  rehearing  the  learned 
Judge  directed  that  the  defendant's  costs  of  the  action  should 
be  taxed  and  paid  to  him  by  the  plaintiff.  The  Full  Court  had 
directed  that  the  costs  of  the  appeal  should  be  costs  in  the  cause. 
Therefore  the  taxing  officer  was  only  following  the  direction  of 
the  Full  Court  in  giving  the  defendant  the  costs  of  the  action. 

As  regards  items  68-143, 1  am  inclined  to  think  that  the  tax- 
ing officer  has  misapprehended  the  effect  of  Mansfield  v.  Mans- 
field. This  case,  in  summing  up  the  authorities,  seems  to  me 
to  state  that  the  rehearing  of  a  County  Court  case  before  a 


(c)    17  V.L.R.  22a 


id)    [187713V.L.R.  (L.)56. 
(«)    [1885]  11  V.L.R.  100. 
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Judge  of  ihe  Supreme  Court  is  a  part  of  the  County  Court 
action,  but  that  the  Prothonotary  of  the  Supreme  Courtis  to  tax 
the  costs.  No  scale  of  costs  is  provided,  therefore  the  Prothono- 
tary is  to  tax  the  costs  at  his  discretion.  If  that  is  the  result  of 
the  case,  of  course,  it  must  be  followed.  If,  however,  I  were  free 
to  express  my  own  opinion,  if  I  have  misread  the  case  in  question, 
I  should  say  that  the  costs  of  a  rehearing  should  be  taxed  on  the 
Comity  Court  scale,  but  this  case  seems  to  me,  if  correctly 
reported,  to  intimate  that  the  Prothonotary  is  to  tax  the  costs  at 
his  discretion  without  being  bound  by  either  scale.  If  so,  he 
does  not  appear  to  me  to  have  exercised  any  discretion  in  this 
matter.  As  to  the  item  of  8/.  Ss.  for  "  instructions  for  brief,''  I 
think  the  taxing  officer  was  justified  in  allowing  it  under  the 
term  "  fee  to  counsel " — that  is  to  say,  the  principle  under  which 
he  allowed  it  was  correct.  He  was  justified  in  allowing  some- 
thing for  counsel's  attendance  in  Court,  whether  the  attendance 
was  that  of  counsel  himself  or  of  his  partner,  and  the  item  should 
have  been  included  under  the  heading  of  brief  and  allowed  for 
making  a  fair  copy  for  his  own  or  his  partner's  use,  whichever  it 
might  be.] 
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Crocker  for  the  defendant — The  costs  in  MansMd  v.  Mans-- 
Md  were  taxed  on  the  Supreme  Coui*t  scale.  This  is  a  Supreme 
Court  judgment,  and  the  Prothonotary  cannot  apply  the  County 
Court  scale  to  a  Supreme  Court  judgment.    He  relied  upon  i2an- 


HoLROYD,  J.  I  propose  to  refer  the  matter  back  to  the 
taxing  officer  in  order  that  he  may  exercise  his  discretion.  He 
is  not  bound  to  tax  the  costs  of  a  rehearing  upon  the  Supreme 
Court  scale,  although  he  may  do  so  if  he  likes.  I  shall  reserve 
the  question  of  costs  until  that  item  comes  back. 


The  taxing  officer  reported  that  he  had  upon  the  taxation 
exercised  his  discretion  in  awarding  costs  upon  the  Supreme 
Court  scale,  whereupon  Meagher  on  behalf  of  the  plaintiff 
appUed  for  a  stay  of  proceedings  until  the  certificate  of  the 

(/)    3  V.L.R.  56. 
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Judge's  Associate  could  be  rectified.    He  offered  in  the  meantim 
to  pay  the  amount  of  the  costs  into  Court.    It  was  allege 
that  the  order  of  the  Judge  dealt  merely  with  the  costs  of  th 
Holi^,  J.     rehearing. 

HoLROYD,  J.  How  far  is  the  certificate  of  the  Associat 
binding  ?  Ought  you  not  to  have  taken  proceedings  to  set  i 
aside  ?  I  think  that  at  present  I  ought  to  dismiss  this  summon 
without  prejudice  to  auy  steps  the  plaintiff  may  be  advised  t 
take  to  set  right  the  Associate  s  certificate  and  to  any  othc 
proceedings  he  may  think  fit  to  take  thereupon.  I  allow  th 
defendant  5L  os.  costs. 

Summons  dismiss^ 

Solicitors  for  plaintiff:  B.  P,  B.  Rymer  (for  Quick,  Hyett  ( 

RyTner,  Bendigo). 

Solicitors  for  defendant :  Connelly ,  Crocker  &  Paling  (fc 

Connelly,  TatcheU  Jk  Dunlop,  Bendigo). 

R.  H.  c. 


F.C. 

1898 
July  29. 


LONG  V.  MILLETT  and  Anothjbe. 

Practice^ County  Court^Action  for  slander— SeparcUe  counia — General  verdu 

Where  in  an  action  in  the  County  Court  for  slander  several  separate  ai 
distinct  utterances  are  alleged,  upon  one  of  which  no  evidence  is  given,  it  ia  tl 
duty  of  the  Judge  sitting  without  a  jury  to  make  a  separate  finding  of  fi 
upon  each  allegation.     He  may  not  in  such  a  case  give  a  general  verdict. 

Appeal  from  the  CJounty  Court  at  Sale. 

Action  for  slander  by  Alice  Long,  a  domestic  servant,  again 
George  Millett  and  his  wife,  Helena  Millett.  In  her  particula 
of  claim  the  plaintiff  demanded  2002.  damages  in  respect  of  foi 
slanders  alleged  to  have  been  spoken  and  published  on  26t 
28th,  29th,  and  30th  October  1897.  At  the  trial,  at  Sale,  befoi 
a  County  Court  Judge  sitting  without  a  jury,  no  evidence  < 
publication  of  the  slander  alleged  to  have  been  spoken  ontl 
28th  October  was  given.  The  Judge  gave  a  general  verdict 
favour  of  the  plaintiff  for  50L  and  costs.  No  objection  wil 
regard  to  the  form  of  the  verdict  was  made  at  the  trial. 

From  this  judgment  the  defendants  appealed. 
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Ihiffy  (Meagher  with  him)  for  the  appellants — There  being  ^ 

foar  distinct  counts  for  slander,  and  e£tch  count  being  a  separate  ^898 

cause  of  action,  the  general  verdict  is  bad,  because  upon  two  of  Long 
the  counts  no  evidence  was  given  by  the  plaintiff.  In  Empson  Millett. 
V.  Orifin  (a),  some  evidence  was  given  upon  a  bad  count.  There 
the  Judge  gave  a  general  verdict,  and  to  save  expense  entered 
judgment  for  the  plaintiff  on  one  count.  He  could  not  legally 
do  that,  because  the  evidence  on  the  bad  count  having  gone  to 
the  jury,  and  the  jury  not  having  been  told  to  ignore  it,  it  could 
not  be  said  how  much  damages  was  given  upon  the  bad  count. 

Counsel  referred  to  Nolan  v.  Chimside  (6),  and  to  Ghitty's 
Archhdd  (14th  ed.),  pp.  666,  667. 

Bryant  for  the  respondent — There  are  no  pleadings  in  the 
County  Court  If  there  is  an  action  for  slander,  together  with 
another  cause  of  action,  and  at  the  trial  four  slanders  are 
alleged  but  only  three  are  proved,  it  could  not  then  be  said  that 
a  general  verdict  for  the  slander  would  be  bad. 

[Williams,  J.  Each  utterance  is  a  separate  and  distinct 
cause  of  action.] 

According  to  Lee  v.  Riley  (c),  a  plaint  in  the  County  Court  is 
not  to  be  construed  with  the  same  strictness  as  pleadings  in 
the  Supreme  Court.  There  is  no  authority  for  the  proposition 
that  where  a  general  allegation  of  slander  is  made,  and  no 
particulars  are  asked  for  or  given,  the  plaintiff  may  not  prove 
more  than  one  slander. 

[a'Bbckett,  J.  If  a  claim  for  damages  for  slander  be 
iududed  with  one  for  goods  sold  and  delivered  in  the  same 
plaint,  and  no  evidence  is  given  in  the  latter  claim,  and  the 
Judge  enters  a  verdict  for  50^.,  could  the  Court  say  that  one 
portion  of  the  501.  should  be  attributed  to  the  latter.] 

The  Judge  would  not  be  obliged  to  discriminate.  Here 
there  is  only  one  cause  of  action.  Under  Sec.  134  of  the 
dmUy  Court  Act  1890  the  Judge  shall  make  a  note  "of 
any  question  of  law  raised  at  such  trial  or  hearing  and  of  the 
facts  in  evidence  in  relation  thereto  and  his  decision  thereon 

(o)    [1839]11  A.AE.  1S6.  (6)    [1873]  4  A. J. R.  68. 

(c)    [1866]  18  C.B.  N.S.  722. 
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and  of  his  decision  of  the  action/'  etc.  That  is  a  special  remed 
given.  In  order  to  test  the  whole  decision  a  litigant  ca 
obtain  the  Jadges  notes  and  an  order  nisi.  At  the  trii 
in  this  case  the  parties  dealt  with  three  out  of  the  foi 
alleged  utterances  of  the  defendant  Helena  Millett.  The  Con 
must  assume  that  the  learned  Judge,  acting  reasonably,  did  n( 
pay  any  attention  to  the  particular  utterance  no  evidence  ( 
which  was  given.  It  is  absurd  to  suppose  that  the  Judge  ga^ 
a  verdict  with  regard  to  the  slander  about  which  no  evidem 
was  given. 

Counsel  referred  to  Odgera  on  Libel  (2nd  ed.),  p.  595,  and  I 
sees.  87  and  93  of  the  County  Court  Act  1890. 

Duffy  in  reply  referred  to  Palmer  v.  Hummerston  (d). 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Maddei 
C. J.,  and  Williams  and  a'Beckett,  JJ.]  In  spite  of  the  fw 
that  pleadings  in  the  County  Court  have  been  got  rid  ( 
in  order  to  save  the  expense  which  attaches  to  pletulings  in  th 
Supreme  Court,  it  seems  to  be  quite  clear  that  the  Legislatui 
intended  that  the  issues  to  be  determined  in  any  given  cas 
should  be  made  plain,  and  should  be  kept  distinct  one  from  tl 
other.  Although  the  plaint  summons  states  the  plaintifTs  cau£ 
of  action,  the  defendant  may,  as  soon  as  the  case  is  opened,  l 
asked  for  his  defence,  and  to  place  distinctly  before  the  Com 
the  points  upon  which  he  relies.  The  issues  are  then  pn 
sented  to  the  Judge  in  a  definite  form  for  his  determinatioi 
If  this  is  not  done  great  obscurity  and  difficulty  may  be  causes 
especially  if  the  action  goes  on  to  appeal,  by  the  indistini 
manner  in  which  the  merits  of  the  case  are  set  forth. 

In  this  case  four  separate  slanders  are  alleged  by  the  plaii 
^iff,  one  of  them  depending  upon  entirely  diflTerent  circumstance 
from  the  three  others,  and  upon  a  different  aspect  of  tl 
law.  This  count  is  set  out  in  the  plaint,  and  is  as  careful! 
drawn  a  count  for  slander  as  it  would  have  been  in  tl 
Supreme  Court.  It  is  a  separate  and  distinct  count,  and 
separate  and  distinct  cause  of  action.     It  is  admitted  that  o 

{d)    [1883]  1  Cab.&Em8  36. 
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the  trial  of  the  action  no  evidence  was  given  in  support  of  this 
particular  count  or  cause  of  action.  The  learned  County  Court 
Judge  has  given  a  general  verdict.  It  is  quite  consistent  with 
that  verdict  that  damages  were  given  in  respect  of  the 
particular  count  upon  which  no  evidence  had  been  given. 
He  should  make  it  plain  that  the  judgment  upon  each  count  is 
lecorded,  and  that  he  determined  each  issue  separately,  so  that 
the  record  is  clear.  He  should  put  it  thus  in  his  judgment — 
"As  to  the  first  count  I  find,  etc. ;  as  to  the  second  I  find,  etc.," 
and  so  on.  And  when  this  is  done  he  may  give  judgment  for 
the  total  amount  of  the  damages  so  found,  and  the  judgment 
would  be  entered  thus  on  the  register  of  the  Court.  Here  it  is 
impossible  to  disentangle  the  findings  upon  each  count.  It  is 
absurd  to  suppose  that  a  Judge  should  be  allowed  to  deprive 
defeudant  of  the  right  of  coming  to  Court  and  cross-examining 
witnesses,  and  yet  to  give  judgment  upon  the  particular  cause  of 
action  as  to  which  defendant  has  been  so  treated.  In  such  a 
ease  the  judgment  cannot  stand.  So  long  as  I  can  remember 
this  principle  of  law  has  prevailed. 

The  appeal  will  be  allowed  with  costs ;  the  judgment 
appealed  from  set  aside  with  costs ;  the  case  to  be  retried  before 
a  Judge  of  the  Supreme  Court.  Costs  of  the  first  trial  to 
abide  the  event  of  the  second.    The  case  will  be  tried  at  Sale. 


197 
F.C. 

1S96 
Long 

V. 
MiLUETT. 

Maddm,  C.J. 


Appeal  allowed. 

Solicitors  for  plaintiff:  EggUston  <fe  Derham  (for  Biishe,  Sale). 
Solicitors  for  defendants :  Lyons  &  Turner  (for  0.  H.  Wise, 


R.  H.  c. 
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Juli^.iS.  tIN  CHAMBERS.] 


WUlianM,  J. 


BIGGS  V,  KELLY  and  Another. 

Praetiee — AppliecUion/orjury — Declaration  of  trust — Alternative  claim  Jor  damage* 
'      —Discretion—'*  Btdea  of  Supreme  Court  1884  "—Order  XXX  VL,  rr.  3,  6. 

Where  in  an  action  the  relief  claimed  is  a  declaration  of  trust  in  respect  of 
certain  property,  and  a  transfer  of  such  property  to  the  plaintiff,  or  in  the 
alternative  damages  for  breach  of  agreement,  such  action  does  not  come  within 
the  terms  of  Order  XXXVI.,  r.  6,  and  a  Judge  has  a  discretion  to  refuse  an 
application  for  a  jury. 

AmoreUy  y.  City  of  Melbourne  Bank  (8  A.L.T.  128)  distinguished; 

Summons. 

In  his  statement  of  claim  the  plaintiff  Biggs  set  forth 
these  facts: — In  1892,  while  the  defendants  were  negotiating 
with  the  Mount  Lyell  Gold  Mining  Company  No  Liability 
for  the  acquisition  of  the  company's  mine,  they  agreed  with  the 
plaintiff  that,  if  he  used  the  best  endeavour  to  bring  the 
negotiations  to  a  successful  termination,  they  would  give 
him  1,500  shares  in  a  new  company  to  be  formed.  The 
plaintiff  fulfilled  his  part  of  the  agreement,  and  the  sale 
took  place.  A  new  company,  the  Mount  Lyell  Mining 
Company  No  Liability,  was  .  subsequently  formed,  but  the 
defendants,  in  breach  of  the  agreement,  refused  to  transfer  the 
1,500  shares  to  the  plaintiff.  Alternatively  the  defendants  or  the 
defendant  Kelly  were  or  was  allotted  1,500  shares  in  the  new 
company,  and  were  trustees  or  was  a  trustee  of  these  shares  for 
the  plaintiff,  and  in  breach  of  trust  did  not  transfer  these  shares 
to  the  plaintiff,  but  appropriated  them  and  the  dividends  upon 
them.  The  defendants  were  or  the  defendant  was  allotted  750 
shares  at  the  price  of  58.  a  share  in  respect  of  the  1,500  shares 
to  which  the  plaintiff  was  entitled.  The  Mount  Lyell  Mining 
and  Railway  Company  Limited  was  formed  in  1893,  and  took 
over  the  property  of  the  Mount  Lyell  Mining  Company  No 
Liability,  and  the  defendants  or  the  defendant  Kelly  received 
2,250  shares  fully  paid  up  to  3!.,  in  respect  of  the  shares  in  the 
latter  company,  to  which  the  plaintiff  was  entitled.  Sub- 
sequently 750  more  shares  in  the  former  company  were  allotted 
to  the  defendants  or  to  Kelly  upon  payment  of  SL  a  share. 
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Upon  these  facts  the  plaintiff  claimed  : — 1.  A  declaration  that  ^ 

the  defendants,  or,  alternatively,  the  defendant  Kelly,  was  a         Bioos 
tmstee  for  the  plaintiff  in  respect  of  3,000  shares  in  the  Mount        Ksllt. 
Lyell  Mining  and  Railway   Company  Limited,  and  that  the     wiUianut  ^^ 
defendants,  or,  alternatively,  the    defendant  Kelly,    may    be      ""^ 
ordered  to  transfer  the  shares  to  the  plaintiff  upon  payment  by 
him  of  59.  a  share  on  750  shares,  and   of  3?.  a  share  on  750 
shares.    2.  Alternatively  50,0002.  damages  for  breach  of    the 
agreement  to  allot  to  the  plaintiff  the  1,500  shares  in  the  Mount 
Lyell  Mining  Company  No  Liability.     3.  Accounts  and  inquiries 
as  to  receipt  of  dividends  or  payments  upon  the  shares  claimed 
and  an    order    directing    payment    of   the    amount    of    such 
dividends  or  payment  to  the  plaintiff. 

Li  his  defence  each  defendant  denied  the  allegations  of  the 
plaintiff,  and  raised  certain  objections  of  law. 

The  plaintiff  now  applied  on  summons  for  an  order  that  the 
action  be  tried  by  a  jury. 

LewevB  for  the  plaintiff— This  is  a  common  law  action.  The 
principle  of  Amoretty  v.  City  of  Melbourne  Bank  (a)  applies. 

Ooldham  for  the  defendant  Kelly — The  relief  claimed  is,  in 
the  first  instance,  equitable.  The  claim  for  damages  is  merely 
alternative. 

0u88en  for  the  defendant  Orr — The  basis  of  the  £tction  is 
equitable. 

Counsel  referred  to  Boyle  v.  Baacm  (b). 

Cur.  adv.  vuit 

WiLLiAJis,  J.  The  question  I  have  to  consider  is  whether 
this  application  falls  within  rule  6  or  rule  3  of  Order  XXXVI. 
When  the  application  was  argued  before  me,  I  was  inclined  to 
think  it  fell  within  rule  6,  and  that  therefore  I  had  no  discretion; 
but  upon  further  consideration  I  have  come  to  the  con- 
clusion that  it  falls  within  rule  3,  and  that  I  have  a  discretion 
to  grant  or  refuse  the  application.  The  first  relief  sought  in 
(a)    [1886]  S  A.L.T.  12a.  (6)    [1886]  8  A.L.T.  62. 
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the  action  is  a  declaration  that  "  the  defendants  or  one  of  them'' 
are  trustees  of  these  shares  for  the  plaintiff,  and  there  is  a  claim 
for  an  order  transferring  the  shares  to  him.  The  claim  for 
50,0002.  damages  for  breach  of  contract  is  only  alternative,  and 
it  is  perfectly  evident  to  me  that  this  is  an  action  or  suit  which 
could  not  have  been  brought  before  the  Judicature  Act  in  a 
court  of  common  law  at  all — it  is  a  matter  entirely  within  the 
equitable  jurisdiction  of  the  Court.  The  plaintiff  cannot,  by 
merely  asserting  an  alternative  claim  for  50,0002.  damages,  bring 
the  action  within  the  provisions  of  rule  6  of  Order  XXXVI.  In 
saying  this  I  do  not  think  I  am  in  any  way  in  conflict  with  the 
decision  in  Amoretty  v.  City  of  Melbourne  Bank  (c).  In  that 
case  there  was  a  distinct  cause  of  action  for  dishonour  of  a 
cheque  and  claiming  damages:  therefore  I  do  not  express 
any  opinion  about  that  case,  because  I  think  it  distinguishable 
for  the  reasons  I  have  stated.  The  summons  will  be 
dismissed 

Summons  diamisaed. 

Solicitors  for  the  plaintiff:  Hamilton,  Wynne  &  RiddeU. 
Solicitors  for  the  defendant  Kelly :  Attenborough,  Nvmn  4s 
Smith. 

Solicitors  for  the  defendant  Orr:  F.  0.  Smith,  jun. 

[On  6th  September  an  appeal  from  this  order  was  dismissed 
with  costs. — Ed.] 

K.  H.  c. 


(c)    8  A.L.T.  128, 
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[IN  CHAMBERS.]  1898 

Jtdv  29. 
BLEASBY  r.  ROMNEY.  JL. 

PneHee^Baaunmaiion  de  bene  mw,   appHcaticn  for— Affidavit   in  support  of,  *^^^*    * 

wiffictency  qf— Material  witness. 

Upon  an  application  for  an  order  to  examine  a  witness  de  bene  esse,  the 
affidavit  stated  that  the  witness  was  "  a  material  and  necessary  witness  for  the 
plaintiff  in  this  action,"  and  further  stated  that  in  the  opinion  of  the  solicitor 
tlie  plaintiff  could  not  safely  proceed  to  trial  without  his  evidence. 

Held,  that  the  affidavit  should  state  generally  what  the  witness  was  going  to 
prove  80  as  to  satisfy  the  Court  that  he  was  a  material  witness,  and  that  it  was 
not  sufficient  merely  to  state  that  he  was  a  material  witness. 

This  was  an  application  on  behalf  of  the  plaintiff  for  leave 
to  examine  a  witness  upon  an  examination  de  bene  esse.  The 
witness  was  dangerously  ill,  and  medical  certificates  as  to  the 
nature  and  extent  of  the  illness  were  verified  by  affidavits. 

The  affidavits  of  the  solicitor  contained  the  statement  that 
the  person  sought  to  be  examined  was  "  a  material  and  necessary 
witness  for  the  plaintiff  in  this  action,  and,  in  my  opinion,  the 
plaintiff  cannot  safely  proceed  to  trial  without  his  evidence." 

The  action  was  for  the  recovery  of  land,  the  defence  being 
adveise  possession. 

Wilmoth  in  support  of  the  application. 

The  managing  derk  to  defendant's  solicitors  to  oppose — There 
is  an  objection  to  the  application  upon  the  materials  before  the 
Court.  It  is  not  sufficient  to  state  that  a  witness  "  is  a  material 
witness  " — some  facts  should  be  stated  so  as  to  satisfy  the  Court 
Uiat  his  evidence  will  be  material.  Your  Honor  decided  this 
in  the  case  of  Demergne  v.  Shackdl  (unreported),  following 
the  decision  in  Lcmgen  v.  Tate  (a). 

WUmoih — In  an  action  for  recovery  of  land  there  are  no 
sfedjBl  issues  ;  the  defendant  sets  up  adverse  possession.  The 
only  evidence  available  will  be  to  prove  acts  of  ownership. 

[HoLBOYD,  J.  But  you  should  satisfy  the  Court  that  the 
witness  is  a  material  witness ;  he  may  not  be  able  to  prove  any 
of  the  alleged  acts  of  ownership.] 

(a)    [18S3]  24  Ch.  D.  622. 
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WUmoth — ^The  affidavit  follows  the  usual  form. 


[V.  L.  R. 


HoLROYD,  J.  I  will  allow  the  plaintiff  to  file  a  short 
affidavit  stating  the  facts  which  tend  to  show  the  materiality  of 
the  evidence  of  this  witness.  I  do  not  wish  to  deviate  from 
what  appears  to  be  the  practice  in  England.  To  prove  that  a 
person  is  a  material  witness  the  Court  must  know  what  he  is 
going  to  prove  ;  it  cannot  be  satisfied  as  to  that  by  a  mere  state- 
ment that ''  he  is  a  material  witness."  The  plaintiff  may  state 
generally  that  he  is  to  be  called  to  prove  "  acts  of  ownership  or 
possession."  The  plaintiff  may  file  an  affidavit  at  once  to  this 
effect,  and  I  will  make  the  order  upon  that  being  done. 


Solicitors  for  plaintiff :  WUmoth  <t  Son, 

Solicitors  for  defendants  :  WiaewovZd,  Oibbs  A  WiaeunyvUcL 


W.    H«    BLm 


Note.— In  the  case  of  Wallace  v.  Wallace  ([1898]  No.  240)  an  application  was 
made  by  the  defendant  for  an  order  for  a  commissioner  to  examine  witnesses  in 
New  South  Wales,  and  the  objection  was  taken  by  Weigall  as  counsel  for  the 
plaintiff  that  the  affidavit  was  insufficient,  inasmuch  as  it  did  not  state  any  facts 
from  which  the  Court  could  draw  any  inference  as  to  the  materiality  of  the 
witnesses.  The  affidavit  was  in  the  same  form  as  in  BUoAy  v.  Rcwney, 
which  case  was  cited  to  Hodges,  J.  In  delivering  judgment  dismissing  the 
application,  upon  other  grounds  the  question  was  dealt  with  as  foUows: — 
HoDOES,  J.  I  have  not  to  determine  the  other  objection  as  to  whether  or  not 
the  applicant's  affidavit  ought  to  have  set  out  the  facts  to  which  the  witnesses 
can  depose.  I  am  not  clear  about  the  question.  My  impression  is  that  it  was  not 
necessary  so  to  do,  and  I  was  not  aware  that  the  former  practice  had  been 
departed  from.  The  authorities,  however,  seem  to  point  to  such  a  departure. 
If,  however,  it  became  necessary  to.  decide  it,  and  if  I  felt  myself  bound  by  the 
authorities,  I  should  have  given  the  defendant  an  opportunity  of  amending  his 
affidavit. 
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[PRACTICE  COURT.] 

LITTLE  V,  LITTLE  and  Another. 

Practke-^'*  Rules  oftKt  Supreme  Court  1S84  "—Order  XX  VIL,  rr.  11,  12— Motion 
/or  judgment  on  dejatdt  of  pleading — Several  defendants. 

The  pUintiflf  brought  an  action  against  A,  an  executor,  asking  for  accounts 
upon  the  footing  of  wilful  default;  6  was  subsequently  joined  as  a  defen- 
dttit  interested  in  the  residue  of  the  estate.  B  delivered  a  defence  to  the 
action,  but  A  was  in  default,  not  having  delivered  any  defence.  The  plaintiff 
thereapon  applied  by  way  of  motion  to  have  judgment  entered  against  A,  under 
Order  XXVII. ,  r.  11.     B  was  not  made  a  party  to  the  proceedings. 

SemhUt  that  the  provisions  of  Order  XXVIL,  r.  11,  were  not  applicable  to  a 
cue  where  there  were  several  defendants,  and  the  provisions  of  Order  XX VII., 
r.  12,  were  only  applicable  where  the  cause  of  action  was  severable. 

Hddjurlher,  that  there  was  no  separate  severable  cause  of  action,  and  that 
the  motion  should  be  dismissed. 


1898 
AugtMt2. 

Hodges, «/. 


This  was  an  application  by  way  of  motion  under  Order 
IXVn.,  r.  11,  on  behalf  of  the  plaintiff,  to  have  judgment  entered 
agamst  the  defendant,  W.  Little,  as  upon  the  statement  of  claim 
the  plaintiff  might  be  considered  to  be  entitled  to. 

The  action  was  originally  brought  by  the  plantiff  against  the 
defendant,  W.  Little,  as  an  executor,  claiming  accounts  upon  the 
footing  of  wilful  default ;  subsequently  the  plaintiff  added  Q. 
Little  as  a  defendant,  he  being  interested  as  a  legatee  in  the 
residuary  estate,  but  no  relief  was  asked  as  against  him.  The 
defendant  G.  Little  put  in  a  defence,  but  the  defendant  W.  Little 
was  in  default  and  had  not  delivered  his  defence  within  the  ex- 
tended time.  Application  was  now  made,  as  above  stated,  to  have 
judgment  entered  against  the  defendant  W.  Little;  but  the 
defendant  G.  Little  was  not  made  a  party  to  the.  proceed]^ 
Upon  the  motion  coming  on  for  hearing  before  Hodges,  J.,  the 
question  was  argued  as  to  circumstances  under  which  the 
defendant  W.  Little  had  made  default  in  delivering  his  defence  ; 
there  had  been  two  extensions  of  time  by  consent,  and  when 
subsequently  the  defence  had  been  delivered,  the  plaintiff  refused 
to  accept  the  same  on  the  ground  that  it  was  out  of  time,  and 
that  the  costs  of  this  motion  had  been  incurred.  The  learned 
Judge  dismissed  the  application  upon  the  merits  of  the  case, 
saying  that  it  was  a  matter  merely  of  costs,  holding  that  the 
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defendant  had  been  in  default,  but  allowing  him  now  to  deliver 
Little        his  defence  within  twenty -four  hours.     This  case  is  not  reported 
Ltttlb.        upon  the  facts,  but  upon  the  technical  objection  raised  as  to  the 
Hodges,  J.     nature  of  the  application. 

Higgina  in  support  of  the  motion. 

Irvine  to  oppose  for  the  defendant  W.  Little — This  motion 
is  based  upon  the  provisions  of  Order  XXVII.,  r.  11,  which  are 
not  applicable  when  there  are  several  defendants.  Rule  12  is 
the  only  available  rule  when  there  are  several  defendants,  and 
then  an  interlocutory  motion  of  this  character  can  only  proceed 
against  one  defendant  where  the  cause  of  action  is  severable. 

[Hodges,  J.  I  have  only  to  consider  whether  this  is  a 
separate  cause  of  action,  so  far  as  the  defendant  W.  Little  is 
concerned  ;  there  is  no  claim  at  all  against  the  other  defendant.] 

But  the  other  defendant  has  been  added  as  a  necessary 
party,  and  he  has  a  right  to  be  heard  in  any  decree  that  is  to  be 
pronounced.  There  is  no  separate  cause  of  action  against  W« 
Little ;  it  is  all  one  cause  of  £tction. 

Higgina — No  relief  is  sought  as  against  O.  Little,  and  his 
defence  raises  nothing  to  try ;  he  is  merely  a  formal  party. 
The  judgment  can  only  affect  the  real  defendant,  W.  Little,  axid 
if  he  has  made  default  in  pleading,  then  rule  11  of  Order  XXYII. 
is  applicable.  Under  Order  XXVI.,  r.  40,  the  defendant  G. 
Little  can  be  served  with  notice  of  the  decree.  This  is  not  an 
ordinary  action,  but  merely  one  against  an  executor  claiming 
accounts  upon  the  footing  of  wilful  default 

HoDOES,  J.  (His  Honor  intimated  that  he  would  dismiss 
the  motion  without  costs  upon  the  facts  disclosed  in  the 
affidavits.)  One  question,  however,  was  raised,  about  which  I 
should  express  my  opinion,  as  during  the  argument  I  was  adverse 
to  the  contention  of  Mr.  Irvine.  On  consideration  I  think  he  was 
right  in  the  view  he  argued.  This  motion  was  set  down,  no  doubt, 
under  Order  XXVII.,  r.  11.  Now  rule  12  of  that  order  provides 
that  where  there  are  several  defendants  in  an  action,  and  one  of 
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sach  defendants  makes  default,  the  plaintiff  may,  if  the  cause  of  ]^ 

action  be  severable,  set  down  the  action  at  once  on  motion  for  Littlb 
judgment  against  the  defendant  so  in  default,  or  may  set  it  Littlb. 
down  against  him  as  soon  as  it  is  entered  for  trial,  or  set  down      ffodgZ,  J. 

on  motion  for  judgment  against  the  other  defendants.      The 

question  here  is  whether  the  cause  of  action  is  severable 
within  the  meaning  of  that  rule.  That  is,  that  there  is 
something  separate  to  be  dealt  with,  that  with  regard  to 
the  other  person  brought  before  the  Court  there  is  a  totally 
different,  severable  subject  matter  to  be  dealt  with.  I  think 
that  that  is  the  only  kind  of  judgment  which  is  intended  to 
be  ^ven  against  one  defendant  under  rule  12.  In  this  present 
case,  so  far  as  Geo.  Little  is  concerned,  there  is  admittedly  no 
separate  cause  of  action  as  against  him.  As  I  understand  the 
facts,  there  is  only  one  cause  of  action,  and  that  one  is  against  W. 
Little ;  the  other  defendant,  G.  Little,  is  brought  in  merely  as  a 
necessary  party,  and  as  one  who  is  entitled  to  have  some  voice  in 
the  judgment  to  be  pronounced  at  the  hearing.  For  that  reason 
I  should  say,  if  I  had  to  determine  it,  that  G.  Little  should  be 
heard  upon  any  motion  for  judgment,  and  that  the  present  appli- 
cation is  wrong.  However,  I  have  dismissed  the  motion  upon 
the  other  grounds  dealing  merely  with  the  merits  of  the  case. 

Motion  iUamiaaed, 

Solicitors  for  plaintiff:  Crawford  <k  Usaher. 
Solicitors  for  defendants  :  Lamrock  &  HcM. 

w.  H,  M. 
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F.C.  COWIE  V.   BERRY  CONSOLS  EXTENDED   GOLD   MINING   COMPANY 

—  NO  LIABILITY  (No.  1). 

if«Sr  4,  6.         Wrongs  Act  1890  {No.  1160),  as.  14,  15— iftnM  ilc^  1890  {No.  1120),  &  366— iftiier 

—Death  by  negligence — Action  by  representcUive—Jury,  necessity  for^ 

The  action  for  negligence  given  by  sec.  366  of  the  Jliines  Act  1690  to  the  per- 
sonal representatives  of  a  person  killed  on  the  spot  in  a  mine  is  not  a  new  form  of 
action,  apart  from  sec.  14  of  the  Wrongn  Act  1890  (Lord  Campbeirs  Act),  and  the 
damages  awarded  are  to  be  assessed  and  apportioned  as  under  the  latter  Act. 

A  jury  is  not  indispensable  in  an  action  under  sec.  14  of  the  Wrongs  Act  1890. 

Ecleold  V.  Ohiltem  Valley  O,  M.  Co.  (17  V.L.R.  213)  overruled. 

The  I^unconia  (L.R.  2  P.D.  163)  explained. 

Appeal  from  an  order  of  Williams,  J. 

The  plaintiff  was  administrator  of  the  estate  of  Alexander 
Cowie,  deceased,  and  as  such  brought  an  action  against  the  de- 
fendant company  to  recover  damages  for  the  negligence  of  tiie 
defendants,  causing  the  death  of  Alexander  Cowie. 

By  the  statement  of  claim  it  was  alleged  that  on  or  about  the 
31st  July  1897  the  plaintiff  was  in  the  employment  of  the  de- 
fendants as  a  trucker  in  their  mine,  and  that  while  working  in 
the  mine  he  was  killed  by  foul  air  which  was  in  the  mine,  and 
that  his  death  was  caused  by  the  negligence  of  the  defendants. 

The  defence  was  a  denial  of  negligence,  and  an  allegation  of 
contributory  negligence. 

At  the  hearing  before  Williams,  J.,  without  a  jury,  the 
defendants  raised  the  objection  that  this  action  was  one  under 
Lord  Campbell's  Act  (the  Wrongs  Act  1890,  sec.  14)  and  that, 
therefore,  by  sec.  .15  of  the  Wrongs  Act,  the  case  must  be  tried 
by  a  jury.  Williams,  J.,  considered  he  should  follow  the  case  of 
Eckold  V.  Chiltem  Valley  G.  M.  Go.  (a),  and  that  as  he  had  no 
jurisdiction  to  assess  the  damages  the  case  must  be  tried 
before  a  jury.     He  therefore  made  an  order  adjourning  the  case. 

From  that  order  the  plaintiff'  now  appealed. 

Bryant  and   SchvM  for  the  appellant — Even  if  a  jury  be 
necessary  in  an  action   under  the   Wrongs  Act,  this  action  is 
brought,  not  under  that  Act,  but  under  sec.  366  of  the   Mimes 
(a)    [1891]  17  V.L.R.  213. 
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Ad  1890.     That  section  gives  a  separate  right  of  action  in  these  2_ 

eases.    It  gives  the  right  to  the  "  personal  representatives  of  the  1898 

person  so  killed  *'  to  compensation  by  way  of  damages.  Cowib 

[a'Beckett,  J.    It  is  only  by  Lord  Campbell's  Act  that  you        berry 
am  get  any  intelligible  mode  of  assessing  damages.     The  MiTies        Consols 
Ad  was  passed  in  the  interest  of  miners.     But  if  the  damages    Gold  MuriNo 
are  to  go  by  that  Act  to  personal  representatives,  that  must   no  Ljawut* 
mean  to  the  representatives  of  a  man's  estate,  and  then  creditors        ^^^'  ^'' 
oould  prove  on  the  estate,  and  so  the  position  of  the  wife  or 
child  would  be  worse  under  the   Mines  Act   than  under  the 
Wrongs  Act.] 

The  Mines  Act  is  subsequent  legislation.  A  jury  was 
necessary  under  Lord  Campbell's  Act,  because  at  that  time  there 
could  be  no  assessment  of  damages  without  one;  but  now  by 
Order  XXXYI.  r.  2,  the  actions  which  may  on  the  request  of  a 
party  be  tried  by  a  jury  are  specified,  and  an  action  under  Lord 
Campbell's  Act  is  not  among  them. 

Counsel  referred  to  Eckold  v.  ChUtern  Valley  G.  M. 
Co:  (h) ;  Kaye  v.  Ironstone  Lead  G.  M.  Co,  {c) ;  Bradshaw 
V.  Lcmcaskhe  aTid  Yorkshire  Railway  Go.  (d) ;  BvZmer  v. 
Bulmer  (e). 

Box  {PurveSy  Q.C.,  with  him)  for  the  respondents  was  heard 
as  to  the  question  of  the  necessity  of  a  trial  before  the  jury. 

Counsel  referred  to  In  re  East  London  Railway  Co,  (/') ; 
The  Franconia  (g) ;  Seven  on  Negligence  (Ist  ed.),  194. 

Mabdkn,  C.J.  This  case  was  set  down  for  trial  before 
a  Judge  without  a  jury,  and  when  it  came  on  for  trial 
before  our  brother  Williams  objection  was  taken  on  behalf 
of  the  defendant  that  the  action  was  one  brought  under  Lord 
Campbell's  Act,  our  Statute  of  Wrongs,  and  that  under  that 
statute  it  was  indispensable  that  the  trial  should  be  before  a 
jwy.  The  plaintiflF  met  that  objection,  not  by  contesting  then 
that  if  it  were  an  action   under  that  Act  a   jury  was  not 

(6)  [1891]  17  V.L.R.  213.  (/)    [1890]  24  Q.B.D.  507. 

(c)  [l»76]2  V.L.R.(L.)148.  {g)    [1877]  2  P.B.    ISS ;   Bramwell, 

{d)  [1876]  L.R.  10  C.P.  189.  LJ.,  at  p.  171. 

(0  [1883]  25  Ch.D.  409. 
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^  indispensable,  but  that  it  was  not  an  action  under  that  A( 

"f^^  a  confession  and  avoidance  of  the  point.  The  plaintiff  sa 
BRT  that  sec.  366  of  the  Mines  Act  1890  practically  gave  anoth 
ENDED  action  apart  from  and  different  from  that  given  by  Lo 
pantT^  Campbell's  Act,  and  that  really  it  was  an  action  by  tl 
[ABILITY  general  representatives  of  a  dead  man  to  recover  the 
1-  *  damages  which  his  estate  had  suffered  by  his  death.  0 
'^  '  brother  Williams  held  that  that  view  was  not  correct,  but  it  w 
insisted  on  by  counsel  for  the  plaintiff,  and  then  the  Jud( 
apparently  as  an  indulgence,    adjourned   the  case,   instead 

going  on  with  it  and  entering  a  nonsuit — adjourned  it,  I  suppo 
with   a   view   of  allowing   counsel  to   consider  the    case,    ai 

appljdng  for  a  jury  if  he   thought  fit.      An  appeal  was  hi 

from  that  order,  and  counsel  for  the  plaintiff  raised  the  sai 

contention  again.      That  is  the   first    point   we   have  to  dc 

with.     We  think  that  that  contention,  at  any  rate  in  the  ca 

of  a  man  who  has  been   killed  outright,  is  erroneous.      S( 

366  of  the  Mines  Act  is  peculiar  in  one  respect.     It  provid 

that  "  if  any  person  employed  in  or  about  any  mine     .     .    . 

be  killed     ....     the  personal  representatives  of  the  pers< 

so  killed  may  recover  from  the  owner  compensation  by  way  ^ 

damages  as  for  a  tort  committed  by  such  owner."     Now,  wh( 

that  enactment   was  made  no   action  of  tort  accrued  to  I 

personal  representatives,  for  personal  injuries  in  the  case  of 

man  who  had  been  killed,  except  under  Lord  Campbell's  Ac 

That  action  wsiS  not  for  the  benefit  of  the  dead  man's  estal 

but  for  the  benefit  of  certain  specified  persons — viz..  the  kindD 

pecuniarily  interested  in  the  dead  man's  life.    Now,  we  think  th 

as  the  Legislature  has  in  sec.  366  made  no  reference  to  any  ne 

form  of  action,  but  merely  speaks  of  an  action  for  the  recovei 

of  damage  as  for  a  tort,  without  in  any  way  specifying  i 

persons  on  whose  behalf  the  action  is  to  be  brought,  we  mz 

take  the  Legislature  to  refer  to  the  action  which   was  thi 

known — viz.,  an  action  under  Lord  Campbell's  Act     Sec.  3< 

uses  the  words,  that  if  a  person  be  injured,  then   he  or  1 

personal  representatives  may  recover  damages.    It  seems  diffici 

to  say  that  the  words  *'  personal  representative  "  are  not  eqoiv 

lent  to  the  representatives  of  his  estate,  acting  on  behalf  of  I 
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estate.  It  may  mean  that,  if  a  man  is  injured,  and  lingers,  and 
is  pat  to  expenses  for  medical  attendance,  etc.,  and  before  he  can 
recover  damages  in  respect  of  those  expenses  dies,  his  estate  may 
be  reimbursed  those  expenses  whereby  he  has  wasted  his  estate. 
However,  it  is  unnecessary  at  present  for  us  to  decide  that,  for 
in  this  case  the  person  was  killed  outright,  and  we  think  in  that 
caae  the  action  must  be  under  Lord  CampbelFs  Act.  We  think 
that  is  the  more  manifest  because  any  other  form  of  action 
would  be  ridiculous.  The  Legislature  here  evidently  intended 
to  protect  miners.  The  intention  is  in  the  first  instance  to 
take  every  possible  precaution  for  their  safety,  and  then  by 
sec  366  they  provide  that  if  by  reason  of  any  neglect  of  these 
precautions  a  miner  is  killed  those  who  are  dependent  upon  him 
are  to  be  compensated.  But  if  the  contention  argued  for  before 
us  were  the  true  one,  those  persons  are  the  very  last  who  would 
get  a  sixpence  of  any  compensation  recovered.  They  would 
have  no  right  except  to  get  anything  left  over  after  the  creditors 
of  the  estate  had  been  paid.  In  order  to  get  the  measure  of 
damage  it  would  be  necessary  to  show  that  the  man  who  was 
killed  was  in  a  position  to  save  money,  whereas  it  is  common 
knowledge  that  in  most  of  these  cases  he  is  a  person  who  lives 
from  day  to  day,  saving  little  or  nothing.  We  therefore  cannot 
suppose,  in  the  absence  of  express  language  to  the  contrary,  that 
the  Legislature  intended  to  introduce  in  the  Mvnea  Act  a  form  of 
action  less  beneficial  to  the  relatives  of  a  miner  than  that  given 
by  Lord  Campbell's  Act. 

We  also  think  the  contention  on  behalf  of  the  defendant  is 
also  wrong.  That  contention  was  that  the  action  could  only 
be  tried  before  a  jury.  It  ia  very  true  that  the  defendant  was 
supported  in  that  view  by  the  decision  of  Webb,  J.,  in  Eckold  v. 
CkUtem  Valley  Oold  Mining  Company.  There  the  learned 
Judge,  apparently  without  much  argument,  and  upon  what  would 
seem  to  be  a  sudden  impression,  held  that  an  action  under 
Lord  Campbell's  Act  could  only  be  tried  before  a  jury. 
We  think,  however,  that  since  the  Judicature  Act  that  is 
not  80.  By  Lord  Campbell's  Act  it  is  provided  that  the 
damages  shall  be  assessed  by  a  jury.  But  we  think 
that  must  be  read  as  having  reference  to  the  fact  that  at  the 
V.LB.,  VoL  XXIV.  0 
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^^  time  Lord  Oampbell's  Act  was  passed  a  jury   was  the   only 

Gown  tribunal  which  assessed  damages  in  any  action.  There  was  no 
BiBKT  such  thing  as  a  trial  before  a  Judge  without  a  jury.  One  of 
Bzn^KD  ^®  express  objects  of  the  Judicature  Act  was  to  do  away  with 
G^  MmiNo  ji2ries  in  a  very  large  number  of  cases.  Order  XXXVI.,  r.  2,  sets 
No  Liability  out  the  various  actions  which,  at  the  desire  of  either  party,  may 
.J_  '  be  tried  before  a  jury.  All  other  actions  are  not  to  be  tried 
Madden,  C.J.  before  a  jury  unless  a  Judge  expressly  orders.  But  we  think 
that  when  that  universal  language  was  used  the  intention  must 
be  imputed  to  the  Legislature,  when  they  did  not  include  actions 
under  Lord  Campbells  Act,  to  have  excluded  them,  unless  an 
express  order  for  a  jury  were  made.  There  is  nothing  to  show 
that  a  jury  is  indispensable  on  the  hearing  of  such  an  action.  In 
the  case  of  The  Franconia  there  is  a  dictum  of  Bramwell,  L.J., 
that  such  an  action  could  only  be  tried  before  a  jury.  As  a 
matter  of  fact  that  is  but  a  dictum,  and  we  think,  in  view  of  the 
decision  of  this  Court  in  Hitchina  v.  Mayor  of  Part  Mel- 
bourne  (h),  we  should  not  follow  that  dictum.  In  that  case  the 
decision  of  this  Court  proceeds  upon  this  statute.  It  was  tried 
before  a  Judge  without  a  jury,  and  therefore  the  proposition 
which  is  now  presented  to  us  must  have  occurred  to  the  Court. 
Yet  through  two  trials  and  two  considerations  before  the  Full 
Court  the  point  was  never  raised.  We  think  for  these  reasons 
a  jury  is  not  indispensable.  The  result  is  that  this  appeal  will 
be  allowed  on  the  ground  that  defendant's  contention  below  was 
wrong,  and  the  object  for  which  the  adjournment  was  granted 
was  unnecessary.  The  action  being  one  under  Lord  Campbell's 
Act  the  statement  of  claim  may  need  to  be  amended,  and  we 
think  the  plaintiff  should  be  allowed  to  amend  if  he  thinks  fit 
Under  the  circumstances  of  this  case,  we  think  that  costs  below  and 
of  this  appeal  should  be  costs  in  the  cause.  The  plaintiff  was  wrong 
in  his  contention  ;  so  was  the  defendant  in  its,  although  it  was  sus- 
tained by  the  authority  of  Webb,  J.,  already  referred  to. 

a'Beckett,  J.    I  also  wish  to  say  a  few  words  as  to  The 
Franconia.    That  case  is  peculiar  in  this  way,  that  two  of  the 
Lords  Justices  say — "  As  to  the  words  '  the  jury  may  give,*  that 
(A)    [18S9]  15V.L.R.761. 
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might  possibly  be  held  to  mean  'jury'  where  there  was  a  jury,  and 
court  where  there  was  not."  Now,  that  view  is  consistent  with 
the  one  we  take.  But,  then,  their  Lordships  go  on  to  say — "  But 
whether  or  no,  we  are  of  opinion  that,  under  that  section,  it 
must  be  a  jury  who  find  and  direct  the  division  into  shares." 
That  expression  of  opinion  is  one  with  which  I  cannot  agree.  I 
cannot  suppose  that  different  tribunals  were  intended,  or  could 
possibly  be  permitted  under  that  section.  The  possibility  of 
snhstituting  one  tribunal  for  the  other  is  admitted  as  to  the 
amount  of  damages ;  and  I  can  see  no  reason  why,  that 
admission  being  made  to  that  extent,  the  same  substitution  of 
tribunals  should  not  be  allowed  in  the  case  of  apportioning  the 
damages.  That,  to  my  mind,  destroys  the  value  of  the 
expression  of  opinion,  and  relieves  me  from  any  difficulty  in 
coming  to  a  conclusion  opposed  to  that  of  such  eminent  Judges. 
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Hood,  J.  I  wish  to  add  a  word  as  to  The  Frav-conia, 
and  as  to  the  dicta  of  Bramwell  and  Brett,  L.JJ.,  in  that  case, 
who  were  the  minority  of  the  Court,  though  ultimately  in 
Seward  v.  Vera  Cruz  (i)  their  view  was  upheld.  The  real 
question  in  dispute  was  whether  the  Admiralty  Court  had  juris- 
diction in  an  action  under  Lord  Campbell's  Act.  Bramwell  and 
Brett,  L.JJ.,  were  of  opinion  that  it  had  not,  for  two  reasons — 
one  that  Lord  Campbell's  Act  did  not  apply  to  a  case  where 
damage  was  done  by  a  ship,  and  the  other  that  that  Act  directs 
that  the  damages  shall  be  assessed  by  a  jury.  If  I  thought 
that  Lord  Campbell's  Act  did  direct  that  these  actions  should  be 
tried  by  a  jury,  I  should  say  that  our  rules  would  not  override 
that  direction.  But  I  cannot  find  that  that  Act  does  so  direct. 
When  Lord  Campbell's  Act  was  passed  a  jury  was  the  only 
tribunal  before  which  an  action  could  be  tried,  and  I  think  that 
the  reference  in  that  Act  to  a  jury  is  merely  a  reference  to  the 
tribunal  which  is  to  decide  the  facts  and  a  direction  as  to  the 
assessment  of  damages.  By  the  rules  of  the  Court  governing 
its  procedure,  unless  the  parties  or  either  of  them  desire  a  jury, 
every  action  shall  be  tried  by  a  Judge,  who  is  then  in  the 
position  of  being  both  Judge  and  jury.      The  view   of  those 

(i)     [1884]  10  App.  Cas.  69. 
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dissenting  Judges  was  adopted  on  the  first  ground  only,  and  I 
■        not  think  that  we  are  bound  or  ought  to  follow  the  other  reasoi 

L8  Madden,  C.J.    We  give  the  plaintiff  leave  to  amend  1 

J^i^Q    pleadings  if  he  desires  to  do  so. 

Y'^         Solicitors  for  appellant:    Dugdale  &   Creber  (for  Tuthi 
Ballarat). 

Solicitors  for  respondent :  Hughes  &  Permezd  (for  Mitcht 
Nevett  <b  Robinson,  Ballarat). 

A.  F.  M. 


/. 


COWIE  V.  BERRY  CONSOLS  EXTENDED  GOLD  MINING  GOMPAK 
.  NO  LL^BILFTY  (Mo.  «). 

J,J,     "  Bules  qf  the  Suprewe  Court  1884"— Order  XXX  T/.,   r.  6— TVto/  by  jury 
—  Application  for  jury,  when  refu8ed, 

A  jury  will  be  refused  in  a  trial  if  the  costs  thereby  occasioned  are  dispropt 
tionate  to  the  appropriateness  of  such  a  tribunal,  or  if  the  case  is  scientific 
abstruse,  so  that  the  eroploymcDt  of  a  jury  would  cause  embarrassment  ordelaj 

Application  on  behalf  of  the  defendant  under  Ord( 
XXXVI.,  r.  6,  that  the  action  be  tried  before  a  jury. 

The  facts  are  set  out  in  the  report  of  the  preceding  cai 
{ante,  p.  206). 

In  accordance  with  the  leave  granted  by  the  Full  Court  i 
the  hearing  of  the  appeal  from  Williams,  J.,  the  plaintiff  ha 
amended  his  statement  of  claim,  and  now  on  the  amende 
pleadings  a  jury  was  asked  for. 

Box  for  the  defendants  in  support — We  would  have  had 
right  to  a  jury  had  application  been  made  within  four  da] 
from  the  close  of  pleadings.  In  an  action  like  this  it  was  he) 
by  Webb,  J.,  in  Eckold  v.  Chiltem  Valley  0,  M.  Company  {i 
that  the  matter  could  be  tried  only  by  a  jury.  The  defendani 
relied  on  that  hitherto  unimpeached  decision,  and  thought 
sufficient  to  take  the  objection  against  hearing  by  a  Judge  aloi 
at  the  hearing.  That  case  has  since  been  overruled  by  the  Fu 
Court  in  their  proceedings,  but  the  defendants  should  not  suffe 
by  following  what  at  the  time  was  a  good  decision, 
(a)     [1891]  17  V.L.R.  213. 
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SchvM  for  the  plaintiff  to  oppose — The  defendants  should 
have  complied  with  the  rule  strictly,  and  applied  within  the 
time;  not  having  done  so,  the  onus  is  now  on  defendants  to 
show  that  the  case  is  a  fit  one  to  be  tried  before  a  jury. 
Besides,  the  case  is  one  in  which  matters  of  a  scientific  and 
technical  nature  arise  unfit  for  determination  by  a  jury. 

Madden,  C.J.  I  think  it  is  very  clear  that  the  general  effect 
of  the  Judicature  Act  has  been  to  indicate  an  intention  on  the 
part  of  the  Legislature  to  limit  the  trial  of  actions  before  juries. 
.Formerly  a  jury  was  the  only  tribunal  for  the  ascertainment  of 
the  facts,  but  now  it  is  intended  that  a  jury  shall  only  be  had  in 
special  cases,  and  a  judge  will  carefully  scrutinize  the  circum- 
stances of  each  application  before  he  grants  a  jury,  even  if  he 
be  disposed  to  do  so.  If  this  be  so,  a  jury  ought  to  be  refused 
where  the  costs  thereby  occasioned  would  be  out  of  proportion  to 
the  appropriateness  of  a  jury  as  a  tribunal,,  also  if  it  be  clearly 
shown  that  the  case  involves  some  question  of  an  abstruse  or 
scientific  nature,  or  that  delay  or  embarrassment  will  be  caused. 
It  must,  however,  be  borne  in  mind  that  the  jury  has  still  the 
full  confidence  of  the  Legislature,  and  a  Judge  is  not  at  liberty  to 
assume  that  a  jury  is  not  as  wise,  fair,  and  capable  of  protecting 
itself  from  fallacious  inferences  as  a  Judge.  None  of  the  objec- 
tions I  have  named  have  been  shown  me  to  exist  in  the  present 
case,  neither  is  it  suggested  that  any  injustice  would  arise 
by  the  ease  going  to  trial  with  a  jury  in  Ballarat  when  the  cause 
of  action  arose.  It  has  been  pointed  out  to  me  that  if  the 
defendant  originally  had  applied  for  a  jury  in  time  he  would 
have  been  entitled  to  a  jury  as  a  matter  of  right,  and  that  he 
would  have  applied  for  and  obtained  a  jury  if  he  had  not  been 
misled  by  following  the  decision  in  a  case  which  has  subse- 
quently been  overruled.  Acting  on  the  principle  already 
enunciated,  I  can  see  no  reason  for  refusing  this  application, 
which  will  be  allowed. 

Solicitors  for  plaintiff:  Dugdale  &  Greber  (for  F,  H.  Tuthill, 
Ballarat). 

Solicitors  for  defendants :  Hughes  dk  Permezel  (for  MitcheU, 
Stvttt  &  Roinnaon,  Ballarat).  A.  f.  m. 
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1898  [PRACTICE  COURT.] 

JiJy27,28.  j^j^   ^    WADE   (Mo.    1). 

Hclrayd,J,        Aioppd—Bes  adfiidieata--l>i9missal  by  juUieet—CerUficatt—JuUiceB  Act    1890 

(No.  1105),  «.  77  (17). 

Semble,  per  Holrotd,  J.  A  certificate  of  diBmiBBftl  of  an  inf onnatiaii  or  oom- 
plaint  iflsned  under  sec.  77  (17)  of  the  Justices  Act  1890  is  not  a  bar  to  rabseqaent 
proceedings  in  respect  of  the  same  subject  matter  and  between  the  same  partiea 
when  the  first  case  was  not  heard  npon  its  merits. 

Order  to  Review. 

On  3rd  June  1898  an  information  for  a  penalty  under  sec. 
20  of  the  Dog  Act  1890  was  made  by  Robert  Edgar  Loft  against 
William  Wade,  at  the  (Tourt  of  Petty  Sessions,  Melbourne.  The 
offence  chained  was  that  the  defendant's  dog  attacked  Loft  in  a 
public  place.  At  the  hearing  the  police  magistrate  dismissed  the 
information.  The  defendant  obtained  a  certificate  of  dismissal 
of  the  information.  Subsequently,  on  8th  June  1898,  Loft 
issued  a  complaint  against  the  defendant  for  compensation  in 
respect  of  the  same  alleged  cause  of  action.  Upon  the  hearing 
before  justices  at  the  same  Court  of  Petty  Sessions  the  de- 
fendant produced  the  certificate  of  dismissal  of  the  information, 
and  objected  that  the  certificate  produced  was  a  bar  to  the  com- 
plaint. The  justices  overruled  the  objection,  and  awarded  the 
complainant  SL  108.  as  compensation,  with  IZ.  108.  costs. 

An  order  to  review  this  decision  was  obtained  on  the  ground 
that  the  production  of  the  certificate  of  dismissal  of  the  informa- 
tion was  a  bar  to  the  subsequent  complaint  for  compensation. 

R.  Hodgson  Cole  to  move  the  order  absolute. 

Pavl  to  show  cause. 

During  the  argument  reference  was  made  to  the  following 
authorities: — Reid  v.  Nutt  (1)  (a) ;  R.  v.  Hare,  exparte  Schnei- 
der (6) ;  TiscKLer  v.  Wicka  (c). 

HoLROTD,  J.  In  this  case  I  am  much  inclined  to  think  that 
if  the  first  information  was  not  heard  upon  the  merits,  and  if  the 

(a)  [1890]  24  Q.B.D.  669.  (6)  [1888]  14  V.L.R.  89. 

(c)  [1887]  13  V.L.R.  712. 
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objection  to  the  hearing  on  the  ground  of  previous  dismissal 
was  taken,  and  the  justices  held  that  that  objection  precluded 
them  from  hearing  evidence  on  the  matter,  or  from  going  at  all 
into  the  merits,  the  certificate  of  dismissal  would  have  been 
insufficient  to  bar  the  hearing  of  the  complaint,  notwithstanding 
the  very  positive  words  of  the  statute,  sec.  77  (17)  of  the  Justices 
Act  However,  I  should  be  sorry  to  give  a  decided  opinion  upon 
the  point  until  I  had  heard  it  more  fully  argued.  But  in  this 
ease  I  have  before  me  the  certificate  of  dismissal  of  an  information, 
which  certificate,  primd  facie,  is  *'  a  bar  to  any  other  information, 
complaint,  action,  or  legal  proceeding  in  any  court  for  the  same 
matters  respectively."  Primd  fade,  the  production  of  that 
certificate  is  conclusive,  and  in  order  to  destroy  its  effect 
(sappofiing  that  effect  could  be  destroyed),  I  ought  to  have  before 
me  some  clear,  distinct,  and  positive  proof  that  the  case  was 
really  not  dismissed,  but  that  there  was  a  refusal  to  hear  it,  and 
that  the  merits  were  never  gone  into.  I  cannot,  on  the  facts 
before  me,  decide  a  question  of  this  sort — upon  mere  assertion  or 
allegation  of  counsel's  admission — when  these  statements  are 
contested  by  the  other  party.  I  cannot  decide  upon  assertions 
made  by  one  party  and  contradicted  by  the  other.  I  have  no 
evidence  that  the  certificate  is  untrue.  It  is  a  solemn  document, 
and  unless  I  am  quite  certain  that  it  is  false  it  must  be  believed 
to  be  properly  made.  I  make  the  order  absolute,  with  costs. 
In  Foreman  v.  M'NaToara  (d),  A'Beckett,  J.,  discussed  the  effect 
of  the  production  of  a  certificate  of  dismissal,  but  did  not  deter- 
mine how  far  the  question  of  merits  affected  it. 
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Order  abscluie. 
Solicitor  for  informant :  A.  D.J.  Daly, 
Solicitors  for  defendant :  Darvall  <k  HorsfalL 

R.  H.  c. 

(d)    [1897]  22  y.L.R.  60. 
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[PRACTICE  COURT.] 

LOFT   V.    WADE    (No.    «). 

Dog  Act  1890  {No,  1084),  m.  15,  20,  25— Penalty-^/n/ormant— Local  authmty 
Jurisdiction— Justices  Act  1890  {No.  1105),  Pare  K.,  jm.  59,  73,  79. 

In  a  proceeding  under  the  Dog  Act  1890,  sec.  20,  to  recover  a  penalty  it  iv 
shown  that  the  Informant,  the  person  attacked  by  the  dog,  had  no  interest  in  t 
penalty,  and  was  not  an  officer  authorized  to  prosecute  by  the  municipality 
which  the  alleged  offence  occurred. 

Hdd^  that  he  was  not  entitled  to  prosecute. 

Held  also,  with  doubt,  on  the  authority  of  R,  v.  Charles  (3  W.  W.  k  a'B.  (1 
52),  that  the  information  should  have  been  struck  out  as  being  without  jurisd 
tion. 

Order  to  Review. 

Robert  Edgar  Loft  lodged  an  information  against  Willia 
Wade  for  that  "  the  defendant  on  the  10th  day  of  May  1895,  i 
Simpson-street,  East  Melbourne,  was  the  owner  of  a  dog  whi( 
attacked  the  informant  in  a  public  place  contrary  to  the  Ad 
The  charge  wa<s  heard  before  the  Court  of  Petty  Sessions 
Melbourne  on  the  3rd  June  1898.  After  the  informant  h< 
stated  that  he  was  delivering  letters  in  Simpson- street  when  tl 
defendant's  dog  attacked  him,  objection  was  taken  on  defendani 
behalf  that  the  informant  had  no  authority  from  the  local  mnii 
cipal  council  to  institute  the  proceedings,  and  was  not  interests 
in  the  penalty.  The  informant  admitted  his  want  of  authorit 
No  further  evidence  was  given  for  the  prosecution.  The  Coa 
dismissed  the  case,  with  lOa.  Qd.  costs. 

An  order  nm  to  review  this  decision  was  obtained  upon  t^ 
grounds : —     ^ 

1.  That  the  Court  was  in  error  in  deciding  that  the  informal 
not  being  a  person  duly  authorized  by  the  local  municip 
council,  could  not  prosecute  under  sec.  20  of  the  Dog  Act  1890. 

2.  That  even  if  the  Court  was  right  in  so  deciding,  it  had  \ 
jurisdiction  to  dismiss  the  information  or  make  any  order  as 


L.  F.  8.  Robinson  to  move  the  order  absolute — The  first  groiu 
depends  upon  a  construction  of  the  Dog  Act  1890,  seca  15,  i 
23,  and  24.    The  offence  is  a  public  one,  and  therefore  any  pers( 
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may  be  an  informer :  Sargood  v.  Veale  (a).  Sec.  15  refers  to 
matters  which  are  purely  the  concern  of  the  local  authorities — 
tjg,,  registration  of  dogs,  etc.  Sec.  20  includes  cases  of  a  non- 
pablic  character.  This  section  contemplates  that  a  person 
attacked  by  a  dog  may  lodge  an  information  against  the  owner 
of  the  dog,  because,  according  to  the  wording  of  the  section,  both 
the  infoi-mation  and  the  demand  for  compensation  may  be  heard 
together.     The  words  used  are  "  if  he  be  complainant." 

[HoLROYD,  J.  If  he  choose  to  complain  he  can  get  com- 
pensation.] 

The  Dog  Ad  does  not  contemplate  that  everything  in  the  Act 
ahould  be  in  the  hands  of  the  local  authorities.  The  informant 
is  a  person  interested :  In  re  Ooodison  (b). 

Counsel  referred  to  R.  v.  Panton,  exparte  Schvh  (c) ;  K  v. 
Hare,  exparte  Schneider  (d);  Paley  on  Sv/mmary  Convictions 
(6th  ed.),  p.  84. 

As  to  the  second  ground  of  the  order,  directly  the  Court  of 
Petty  Sessions  became  aware  of  the  fact  that  the  informant  was 
not  the  proper  person  to  institute  the  proceedings  the  Court 
should  have  abstained  altogether  from  dealing  with  the  case. 
The  proceedings  were  coram  nxm  judice:  R,  v.  Charles  (e)\ 
Cash  V,  Cash  (f). 
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R  Hodgson  Cole  to  show  cause — On  the  first  ground,  seca 
15  and  25  of  the  Dog  Act,  read  together,  show  that  the  enforce- 
ment of  the  Act,  and  the  recovery  of  penalties  under  it,  is  left 
entirely  to  the  local  authority.  The  rule  is  stated  in  Reg.  v. 
Panton,  exparte  Schuh  (</).  Sec  91  of  the  Police  Offmces  Act 
1890  corresponds  with  sec.  25  of  the  Dog  Act,  and  under  the 
former  section  only  a  person  interested  in  the  penalty  can  prose- 
cute :  0' Sullivan  v.  MacMahon  (A). 

[HoLBOYD,  J.  The  Dog  Act  does  not  say  in  so  many  words 
that  the  council  has  to  appoint  a  person  ''  to  prosecute."] 

Counsel  referred  to  Boyce  v.  O'Hehir  (i). 


(a)  [1891]  13  A.L.T.  121. 

(ft)  [1892]  13  A.L.T.  186. 

(«)  [1888]  14V.L.R.529. 

(rf)  [1888]  14  V.L.R.  89. 

(<)  [1866]  3  W.  W.  &  VB.  (L.)  52. 


(/)  [1896]  2  A.L.K  153. 

ig)  [1888]  14V.L.R.529,atpp.6d0,631 

{h)  [1897]  22  V.L.R.  55. 

(i)  [1888]  14V.L.R.532. 
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[HoLBOYD,  J.  Does  not  sec.  20  of  the  Dog  Act  seem  to  point 
to  the  conclusion  that  the  person  attacked  has  a  right  to  be 
informant  and  complainant  at  one  and  the  same  time  ?] 

It  has  not  been  so  decided.  Where  a  penalty  is  sued  for  the 
municipal  council  or  its  authorized  ofBcer  must  prosecute. 

[HoLROYD,  J.  The  words  "  if  he  be  the  complainant/'  in 
sec.  20,  appear  to  refer  to  the  ''  owner  of  such  horse,"  etc.,  and 
not  to  "  such  person,"  and  appear  to  be  useless.] 

On  the  second  ground,  the  police  magistrate  had  power  to 
dismiss  the  information,  and  to  give  costs :  Jvsticea  Act  1890, 
sec.  77  (14),  89  (2).  The  question  was  merely  as  to  who  was  the 
proper  party.  The  incapacity  of  the  present  informant  did  not 
involve  the  question  of  jurisdiction.  The  justices  had  juris- 
diction, and  therefore  could  give  costs. 

Counsel  referred  to  22,  v.  Hare,  eocparte  Stark  (fc);  OrecU 
Northern,  etc.,  Committee  v.  Inett  (I) ;  Irvine's  Justices  of  the 
Peace,  p.  354 ;  Jvsticea  Act  1890,  sees.  59  (5) ;  Justices  Act  1896 
(No.  1458),  sec.  4  (1). 

Robinson,  in  reply,  referred  to  Keane  v.  Schuh  (m). 

HoLROYD,  J.    The  first  point  raised  in  this  order  to  review 

is  a  very  difficult  one  to  determine.    It  seems  to  me  to  have 

been  the  intention  of  the  Legislature  when  passing  the  Dog  Act 

1890  that  the  provisions  of  the  Act  should  be  enforced  by  the 

council  of   the  municipality   by  means  of    an  officer    to    be 

appointed  generally  for  that  purpose  within  the  limits  of  the 

municipality  itself.    The  penalties  to  be  recovered  for  offences 

under  the  Act  are  to  be  recovered  within  any  municipal  district — 

and,  when  recovered,  are  to  belong  to  the  council  of  the  municipal 

district.    Under  sec.  20  of  the  Dog  Act,  if  any  person  or  any 

person's  horse,  sheep,  or  cattle  are  molested  or  injured  in  the  way 

described,  not  only  is  an  amount  by  way  of   penalty    to  be 

recovered  for  that  offence,  but  the  person  aggrieved — ^that  is 

to  say,  the  person  injured,  who  is  himself  molested,  or  whose 

horse,  sheep,  or  cattle  are  molested — may  recover  damages  for 

any  actual  injury  inflicted,  the  actual  injury  to  himself  or  to 

{k)    [1891]  17  V.L.R,  80.  {I)     [1877]  2  Q.B.D.  284. 

(m)     [1890]  16V.L.B.  199. 
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his  cattle.  More  than  that,  so  long  as  he  recovers  com- 
pensation for  the  damage  he  has  actually  sustained,  he  then 
most  be  satisfied  with  the  amount  of  that  compensation.  The 
Act  contemplates  that  there  are  other  matters  with  which  the 
mnnicipal  authorities  have  power  to  deal.  The  vagaries  of 
errant  dogs  are  particularly  to  be  restrained.  I  think  this  duty 
is  imposed  upon  the  municipal  authorities  on  behalf  of  the  whole 
of  the  inhabitants  of  that  municipal  district.  This,  I  think,  is  the 
reason  why  sec  15  was  enacted.  I  do  not  look  upon  an  offence 
under  sec.  20  as  a  crime  which,  for  the  general  good  of  the 
whole  colony,  should  be  repressed.  This  colony  is  divided  into 
different  municipal  districts,  and  for  the  purpose  of  keeping 
order  in  those  districts  this  section  of  the  Dog  Act  was  passed. 
For  that  reason — ^namely,  that  I  think  the  informant  in  this 
case  had  no  interest  in  the  penalty,  and  that  the  municipality  by 
its  proper  officer  appointed  for  the  special  purpose  was  the 
person  required  by  law  to  take  proceedings  to  enforce  all  the 
the  provisions  of  the  Act — ^the  information  was  brought  by  the 
wrong  person,  and  therefore,  I  think,  so  far  as  that  ground  is 
eoneemed  the  justices  were  right. 

Upon  the  second  ground  of  the  order  tim,  though  I  have  a 
good  deal  of  doubt,  I  think  the  authorities  which  Mr.  Bobin- 
son  has  dted  bind  me.  Therefore  on  that  ground  I  make  the 
order  absolute,  with  costs. 

Ordtr  absolute. 

Solicitor  for  informant:  A.  D,  J.  Daly. 
Solicitors  for  defendant :  DarvaU  Jk  Horafall. 

R.  H.  c. 
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1898  [DIVORCE  AND  MATRIMONIAL  CAUSES  JURISDICT:I0N.] 

March  23. 

ASHLEY  V.  ASHLEY. 


Hodges^  J. 


Practice— Divorce— Order  for  permanent  alimony— Appeal—Evidence— Freeh  evi- 
dence—AdmissibUitp-"  Rvles  of  Supreme  Court  1884"— Orrfcr  LVIIL,  r.  4— 
Marriage  Act  1890  {No.  1166),  sh.  87,  88. 

Per  Madden,  C.J.,  and  Williams,  J.,  a'Beceett,  J.,  dieaentiente.  The 
principle  of  Ward  v.  Heame  (10  V.L.R.  (L.)  163)  appliea  in  an  application  to  bring 
forward  fresh  evidence  on  an  appeal  from  the  order  of  a  Judge  granting  permanent 
alimony. 

Per  HoDOES,  J.  Where  an  order  for  alimony  pendente  lite  has  been  made,  the 
assessment  will  be  regarded  upon  an  application  subsequently  for  an  order  for 
permanent  alimony  if  the  circumstances  of  the  parties  have  not  altered  in  the 
meantime. 

Sedper  Full  Court  [Madden,  C.J.,  and  Williams  and  a'Beckbtt,  JJ.]  The 
Court  will  not,  in  fixing  the  rate  of  permanent  alimony  payable  by  a  husband 
respondent,  consider  evidence  of  expectations,  but  will  be  guided  entirely  by 
evidence  of  his  present  means. 

Application  on  summons  for  an  order  for  permanent 
alimony. 

On  the  8th  November  1897  Caroline  Kate  Ashley- 
obtained  a  decree  nisi  for  dissolution  of  her  marriage  with 
Edwin  William  Ashley  on  the  ground  of  a  repeated  act  of 
adultery,  and  obtained  at  the  same  time  an  order  giving  her  the 
custody  of  the  one  child  of  the  marriage.  On  the  18th  February 
1898  the  decree  was  made  absolute.  Madden,  C.J.,  had  on  th6 
25th  August  1897  made  an  order  in  Chambers  that  the  respon- 
dent should  pay  to  the  petitioner  by  way  of  alimony  pendente 
lite  the  sTum  of  15«.  a  week.  Application  was  now  made  under 
sec.  88  of  the  Marridge  Act  1890  for  an  order  that  permanent 
alimony  be  granted  to  the  petitioner.  The  respondent  was 
examined  and  cross-examined  as  to  his  means. 

From  the  affidavits  and  oral  evidence  it  appeared  that  the 
respondent  wsus  entitled,  under  the  will  of  his  late  father,  and 
upon  the  death  of  his  mother,  to  a  share  in  the  estate  of  the 
value  of  from  6,000/.  to  8,000Z.  He  was,  however,  prevented 
by  a  clause  in  the  will  from  alienating,  encumbering,  or  in  any 
way  anticipating  his  share.  A  sum  of  800Z.,  which  he  had 
received  as  the  proceeds  of  a  legacy  under  his  father  s  will,  he 
had  entirely  lost  on  the  business  of  a  farmer,  carried  on  by  him 
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upon  a  farm  leased  by  him  from  the  executors  of  his  father. 
Under  the  will  he  was  entitled  also  to  40Z.  a  year ;  but  this,  he 
stated,  had  been  assigned  for  a  certain  period  in  order  to  enable 
him  to  make  certain  payments  to  the  petitioner  before  the  suit 
oommenced.  The  lea^e  of  the  farm  had  been  assigned  to  other 
persons,  who,  after  carrying  on  the  farm  under  respondent's 
management  for  some  time,  assigned  it  to  respondent's  brother. 
The  respondent  was  now  employed  by  his  brother  upon  the 
farm  at  a  wage  of  10«.  a  week  and  his  board  and  lodging.  This 
was  at  present  his  sole  income. 

The  farther  necessary  facts  may  be  sufficiently  gathered 
from  the  judgments  and  arguments. 

Z.  S.   Woolf  for  the  petitioner — I   rely  upon  the   order  of 

Madden,  CJ. 

[Hodges,  J.     You  are  now  asking  for  permanent  alimony.] 
The  question  how  far  the  present  application  is  governed  by 

the  order  for  alimony  pendente  lite  is  discussed  in  Franks  v. 

Franks  (a). 

&  B.  Backhouse  for  the  respondent — Sec  88  of  the  Marriage 
Ad  1890  contemplates  the  alteration  of  an  order  for  alimony  by 
a  Judge  either  by  reducing  or  by  entirely  discharging  it :  by 
analogy  the  order  for  alimony  pendente  lite  should  not  govern 
the  present  application. 

HoDOES,  J.  In  this  matter  the  applicant,  Caroline  Kate 
Ashley,  had  on  the  8th  November  1897  obtained  a  decree  nisi 
for  the  dissolution  of  her  marriage  with  Edwin  William  Ashley, 
upon  the  ground  of  a  repeated  act  of  adultery.  In  August 
1897  an  order  for  alimony  pendente  lite  was  made  by  Madden, 
CJ.,  who,  after  hearing  the  respondent  examined  and  cross- 
exttnined  as  to  his  means  of  livelihood,  fixed  the  amount  of 
such  alimony  at  158.  per  week.  The  petitioner  now  applies  to 
me  for  an  order  for  permanent  alimony,  and  it  is  contended  on 
her  behalf  that  I  should  place  reliance  upon  the  order  of  the 
Chief  Jostice. 

(a)    [1S61]  31  L.J.  (P.M.A.)  25. 
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On  the  other  hand,  it  is  urged  on  behalf  of  the  respondent, 
who  opposes  the  present  application,  that  the  previous  order  has 
nothing  to  do  with  this  matter,  and  that  as  the  respondent  is 
earning  only  10a.  a  week,  the  amount  of  alimony  should  be 
reduced.  I  am  referred  to  an  argument  by  analogy  based  upon 
sec.  88  of  the  Marriage  Act  1890.  This  section  does  not  contain 
any  provision  for  increasing  the  amount  of  alimony,  and 
therefore  when  the  respondent  comes  into  possession  of  this 
property  left  by  his  father,  there  will  be  no  means  to  compel 
him  to  pay  a  larger  sum  for  her  support  to  the  petitioner.  It 
appears  to  me  that,  unless  the  circumstances  had  altered  in  the 
interval,  I  ought  not  to  make  an  order  differing  in  amount  from 
that  of  the  Chief  Justice.  At  the  time  that  order  was  made 
the  respondent  was  the  manager  of  a  farm  of  which  he  had 
previously  been  the  lessee  from  the  executors  of  his  late 
father's  estate.  In  1895  he  had  assigned  this  lease  to 
certain  persons,  but  was  retained  by  them  as  manager 
at  a  salary  to  be  calculated  at  half  the  net  profits  of 
the  farm.  But  there  had  not  in  fact  been  any  net  profits,  and 
therefore  this  change  in  the  circumstances  of  the  respondent 
from  lessee  to  manager  made  no  material  difference  in  his 
income.  Moreover,  it  appeared  that  on  the  8th  November  1897 
the  lease  was  assigned  to  the  respondent's  brother,  and  the  latter 
is  now  employing  the  respondent  at  a  wage  of  lOs.  a  week  on 
the  farm.  So  that  he  is  to  the  extent  of  lOa.  a  week  better  off 
than  when  the  previous  application  was  made.  The  farm,  how- 
ever, was  part  of  the  estate  of  respondent's  father,  and  the 
respondent's  relatives  are  well  to  do.  I  have  seen  him  in  the 
witness  box,  and  he  certainly  appears  to  me  to  be  able  to  earn 
more  than  lOa.  a  week.  He  has  evidently  chosen  this  means  of 
employment.  He  seems  to  be  self-indulgent,  and  prefers  to  do 
very  little,  and  to  live  upon  his  relatives  rather  than  to  work  in 
.  order  to  contribute  something  towards  the  support  of  the 
petitioner,  whom,  as  the  evidence  given  at  the  hearing  of  the 
petition  showed,  he  had  treated  most  cruelly.  Under  these 
circumstances  I  think  that  I  should  in  this  case  make  an 
order,  and,  though  with  much  doubt,  for  the  same  amount  as 
has  been  fixed  by  the  order  of  the  Chief  Justice.    I  order  the 
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respondent  to  pay  permanent  alimony  at  the  rate  of   158.  a  ^^ 

week.  AsHLKT 


From  this  order  the  respondent  appealed. 

A,  H.  Davis  for  the  appellant — I  ask  the  leave  of  the  Court 
to  bring  forward  further  evidence  upon  the  joint  affidavit  of  the 
appellant  and  his  solicitor  to  the.  effect  that  the  petitioner  and 
the  child  of  the  marriage  are  entitled  under  the  will  of  the 
petitioner's  father  to  a  certain  beneficial  interest  in  a  fund  of 
about  4,0002.  The  appellant's  solicitor  has  stated  in  the  affidavit 
now  tendered  the  reason  why  this  matter  was  not  brought 
before  Hodges,  J.,  when  the  application  was  heard  by  him.  The 
solicitor  states  that  the  facts  now  stated  were  made  known  to 
him  after  the  order  of  Hodges,  J.,  was  made.  The  appellant,  it 
is  stated,  was  not  aware  of  the  important  bearing  of  these  facts 
upon  the  matter  now  before  the  Court.  The  Court  has  power 
to  admit  fresh  evidence :  Mason  v.  Mason  {b)  ;  In  the  Estate  of 
Convoy  (c). 

[Madden,  C.J.  Does  not  the  rule  in  Ward  v.  Heame  (d) 
apply?] 

That  decision  has  reference  merely  to  the  admission  of  fresh 
evidence  upon  a  new  trial  motion.  In  the  present  case,  to  refuse 
to  admit  the  evidence  tendered  would  be  to  fix  a  rate  of 
permanent  alimony  upon  an  admittedly  false  basis.  A  new 
trial  motion  is  not  a  final  matter.  The  facts  sought  to  be 
admitted  are  undisputed,  and  no  suggestion  of  manufactured  evi- 
dence is  possible.  The  petitioner  should  have  brought  the  full 
{acts  concerning  her  means  before  the  Court. 

L.  8.  Woolf  for  the  petitioner— The  respondent's  solicitor 
when  he  discovered  that  the  petitioner's  father  was  dead  was 
put  upon  inquiry,  and  therefore  it  was  his  duty  to  have  ascer- 
tained the  petitioner's  means  before  the  application  for  perma- 
nent alimony  was  made.  He  should  have  made  searches  in  respect 
of  the  will.  He  has  not  exercised  proper  diligence  in  the 
matter. 


ASHLET. 

ffodgea,  J, 
P.C. 

1898 
July  15. 


(6)    [18831  8  P.D.  ^1. 


{d) 


(c)    [1896]  1  A.L.R.  25. 
[1884]10V.L.B.(L.)163. 
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Madden,  C.J.  As  to  this  application,  my  brother  Williams 
and  myself  are  of  opinion  that  the  affidavit  ought  not  to  be 
received.  My  brother  A'Beckett  is  not  of  the  same  opinion. 
It  appears  to  my  brother  Williams  and  myself  that  this  is  a 
matter  depending  upon  a  rule  of  practice  which  cannot  be  too 
strongly  insisted  upon.  In  relation  to  applications  for  a  new 
trial  on  the  ground  of  the  disco\'ery  of  new  evidence  since 
the  date  of  the  trial,  the  rule  I  refer  to  has  been  laid 
down  emphatically  and  unmistakably,  and  the  present 
application,  though  not  nominally  for  a  new  trial,  is 
virtually  the  same  thing.  Applications  for  new  trials  are 
jealously  regarded,  and  are  regulated  by  certain  well-defined 
principles  of  practice,  one  of  which  is  that  a  successful  liti- 
gant should  be  protected  from  having  thrown  upon  him  or  her  a 
new  case  altogether,  based  upon  some  new  evidence  which  might 
by  diligence  have  been  discovered  and  used  at  the  trial.  The 
Judicature  Rules  give  this  Court  the  right,  in  matters  where  it 
sees  fit,  to  allow  new  evidence  to  be  admitted  before  it  on  appeal, 
and  to  determine  the  matter  in  issue  in  the  light  of  that  new 
evidence.  That  provision  is  very  admirable  and  very  desirable, 
but  it  is  one  which  should  be  administered  according  to  certain 
well  understood  principles,  and  I  do  not  know  any  statement  of 
those  principles  more  explicit  than  those  indicated  in  the  case  of 
Ward  V.  Heame.  The  practice  thus  laid  down  Ls  as  much 
the  law  as  is  the  question  whether  a  husband  ought  to  provide  for 
his  wife.  The  applicant  for  a  new  trial  must  show  clearly  that 
the  new  evidence  was  not  in  his  possession,  and  could  not  by 
proper  diligence  have  been  procured  by  him  at  the  time  of  the 
trial,  and  he  must  also  show  that  the  newly-discovered  evidence, 
if  adduced,  would  necessarily  have  led  to  a  different  decision. 
In  the  present  case  it  is  clear  that  the  appellant  had  knowledge 
of  his  wife's  po8ition,and  of  the  fact  that  she  had  an  interest  under 
her  father's  will,  and  a  right  to  reside  with  her  mother,  and  that 
certainly  should  have  put  his  proctor  upon  inquiry,  and  should 
have  led  the  latter  to  investigate  the  question.  It  is  a  matter  for 
observation  that  the  question  now  sought  to  be  introduced  was 
one  which  ought  to  have  been  presented  to  the  Court  by  the 
husband  ;  it  formed  no  part  of  the  wife's  case. '  He  knew  quite  as 
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moch  as  litigants  generally  know  of  the  facts  of  an  opponent's 
case,  and  we  think  that  a  very  limited  amount  of  diligence  would 
have  enabled  him  to  discover  the  evidence  now  tendered,  in  time 
for  the  application  before  the  primary  Judge.  Then,  again,  it 
by  no  means  follows  that  if  the  learned  Judge  had  before  him 
the  evidence  which  Mr.  Davis  says  he  would  now  be  able  to 
supply,  he  would  not  have  made  the  same  order.  He  would 
possibly  have  considered  that,  although  this  lady  was  entitled, 
under  her  father's  will,  to  get  food  and  shelter  from  her  mother, 
she  would  be  entitled  to  be  clothed  and  to  receive  the  ordinary 
means  for  getting  about  from  her  husband,  and  he  might  have 
held  that  this  sum  of  15s.  per  week  would  be  a  very  necessary  ad- 
dition to  any  advantages  which  she  already  enjoyed  by  virtue  of 
her  father's  will  I  think  it  is  of  vital  importance  that  rules 
sQch  as  the  one  in  question  should  be  adhered  to.  If  well-known 
roles  are  departed  from  to  meet  possible  hard  cases,  and  decisions 
are  allowed  to  be  lightly  upset,  infinitely  more  injustice  is,  in  the 
long  run,  done  than  if  the  rules  are  strictly  enforced.  The 
principle  of  Ward  v.  Heame  is,  I  think,  a  good  one,  and  should 
be  distinctly  adhered  to.  There  is  nothing  in  this  case  to  justify 
OS  in  departing  from  it.  The  application  must,  therefore,  be 
refused. 


F.C. 

1898 

Ashley 

Ashley. 

Madden,  CJ, 


Williams,  J.  The  application  which  Mr.  Davis  has  made  is 
admittedly  an  application  for  the  indulgence  of  the  Court,  and 
the  Ck>urt  can  only  grant  such  an  indulgence  on  the  principles 
laid  down  in  the  case  to  which  the  learned  Chief  Justice  has 
referred — ^principles  which  are  perfectly  well  known.  It  is  clear 
that  the  onus  is  on  the  applicant  to  show  that  he  could  not,  by 
the  exercise  of  reasonable  diligence,  have  procured  the  evidence 
which  he  now  seeks  to  have  admitted.  In  this  case,  far  from  the 
applicant  having  satisfied  us  that  he  could  not  have  obtained  it, 
I  am  satisfied  that,  by  ordinary  diligence,  he  could  have  got  the 
evidence,  so  that  he  has  not  discharged  the  onus.  If  the  proctor 
had  made  ordinary  inquiries  he  would  have  ascertained  the 
{acts.  Such  inquiries  would  have  resulted  in  having  the  evidence 
before  the  Court  below.  I  think  that,  upon  either  of  the  two 
occasions  upon  which  alimony  was  applied  for,  the  proctor  or 
V.UR..  Vol.  XXIV.  p 
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the  client  had  ample  opportunity  to  adduce  this  evidence.  The 
commonest  inquiries,  or  the  merest  alertness  and  vi^lance, 
would  have  furnished  this  evidence.  The  applicant  now  seeks  to 
adduce  evidence  which  could  have  been  very  easily  obtained  at 
either  of  the  hearings.  I  do  not  at  all  consider  the  question  as 
to  how  this  evidence  would  affect  the  justice  of  the  case.  I  do 
not  trouble  my  mind  about  that,  or  as  to  how  far  it  may  be  unjust 
to  shut  the  evidence  out.  I  do  not  get  so  far  as  that  It  is 
contrary  to  a  long  series  of  established  decisions  of  this  Court  to 
allow  this  indulgence,  unless  the  applicant  discharges  the  onus  of 
satisfying  us  to  the  extent  to  which  I  have  referred.  He  has 
satisfied  me  that  he  could  have  obtained  this  evidence  very  easily 
before  if  he  had  set  about  it.  I  therefore  concur  with  the  Chief 
Justice. 


a'Beckett,  J.  (dissentiena).  I  should  be  disposed  to  grant 
this  indulgence,  because  I  think  the  granting  of  it  is  essential  to 
the  justice  of  the  case,  and  I  think  that  the  rule  of  practice 
applying  to  an  application  for  a  new  trial  is  not  appropriate  in  a 
matter  of  this  kind.  This  is  not,  strictly  speaking,  an  appli- 
cation for  a  new  trial  at  all.  It  is  a  case  for  the  exercise  of  the 
Court's  discretion  as  between  two  parties,  in  ascertaining  what 
would  be  a  proper  allowance  of  alimony,  and  a  case  in  which  it 
is  admitted  that  the  pecuniary  position  of  the  wife  would  be 
a  material  question.  It  is  not  merely  a  question  whether 
judgment  is  to  be  given  for  one  party  or  the  other,  but  what  is  a 
fair  allowance  under  the  circumstances.  Now  it  appears  that 
under  this  will  the  petitioner  is  entitled  to  be  maintaine<l 
by  her  mother,  and  to  receive  also  some  other  benefits,  and 
that  is  a  very  important  fact,  and  its  materiality  cannot  be 
denied.  Then  another  matter  which  weighs  with  me  is,  that 
it  is  at  all  events  questionable  whether,  when  this  lady  came 
to  the  Court  to  obtain  alimony,  it  would  not  have  been  a 
proper  thing  for  her  to  have  presented  all  the  facts.  I  do  not 
think  it  would  be  right  for  her,  having  told  her  proctor,  as  it 
may  be  assumed  she  did,  what  her  means  were,  to  rest  upon  a 
suggestion  that  nothing  should  be  said  about  her  means,  and 
that  the  other  side  should  be  allowed  to  find  out  the  facts  if  they 
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coald    In  making  these  observations,  I  am  not  sugg&sting  any  ^•^' 

wilful  improprietj,  but  I  very  much  question  whether,  assuming  i^ftS 

the  matter  to  have  been  considered  by  the  wife  and  her  advisers,  it  Asuley 
would  have  been  right  for  her  to  have  omitted  to  give  the  Court  ashlet. 
true  information  as  to  the  means  she  actually  possessed.    Then,     ^'a~^/  j 

aooiher  thing  to  be  regarded  is  the  fact  that  the  existence  of 

these  benefits  under  the  will  is  not  a  matter  of  controversy,  as 
to  which  false  evidence  could  be  given.  One  of  the  reasons  why 
the  Court  leans  against  new  trials  is  the  fact  that  they  afford  an 
opportunity  for  the  manufacture  of  evidence.  That  danger  does 
not  occur  in  this  case.  I  do  not  wish  to  be  understood  as  saying 
that,  if  the  rule  as  to  granting  new  trials  is  to  govern  this 
case,  the  new  evidence  should  be  admitted.  We  are  acting 
under  a  rule  of  Court  giving  us  power  to  admit  new  evidence 
on  appeal,  and,  for  the  reasons  I  have  stated,  I  do  not  think  we 
diould  be  disturbing  the  general  rule  of  practice  by  allowing  the 
facts  now  sought  to  be  introduced  to  be  placed  before  us,  so  that 
we  may  be  able  to  decide  the  question  of  allowance  on  a  right, 
instead  of  on  an  admittedly  wrong,  basis. 

DaviB — The  actual  income  of  the  respondent  should  be  the 
basis  of  assessment.  The  Court  cannot  consider  expectations  and 
possibilities  of  a  larger  income.  Fletcher  v.  Fletcher*  (e)  estab- 
lishes the  principle,  not  only  that  alimony  should  be  based  on  the 
actual  income,  but  that  if  there  is  no  income  no  alimony  should 
he  given.  See,  also,  Brown  v.  Brown  (J) ;  Oaynor  v.  Oaynor  (g). 
Where  the  husband's  only  property  is  a  legacy  payable  eleven 
months  after  the  application,  the  Court  refused  to  allot  alimony 
pendente  lite.  In  that  case  the  legacy  was  marketable.  A 
reversionary  interest  held  by  a  husband  does  not  entitle  a 
wife  to  alimony:  Bevan  v.  Bevan  (h).  It  is  the  wife's  duty, 
if  she  is  able,  to  support  herself  :  NichoUs  v.  Nicholla  (i) ; 
Goodhehn  v.  GoodheiTti  (k) ;  Kenny  v.  Kenny  and  Quin  (I), 
The  ability  of  a  wife  to  support  herself  ought  to  be  taken  into 
account.     She  should  not  be  in  a  better  position  after  the  decree 

(e)  [1862]  31  L. J.  (P.M. A.)  S2.  (i)  [1861]  30  L. J.  (P.M. A.)  103(0.) 

(/)  [1863]  32  L.J.  (P.M.^.)  144.  (k}  [1861]  30  L. J.  (P.M.A.)  162. 

ig)  [1862]  31  L. J.  (P.M.A.)  144.  {I)  [1896]  22V.L.R.  267. 

ik)  [1862]  31  L.J.  (P.M  A.)  166. 
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than  she  would  have  been  in  had  the  marriage  continue 
The  rule  generally  followed  is  to  allot  the  wife  one-fifth  of  tl 
husband's  present  income. 

Counsel  referred  to  Burrows  v.   Bwi^ows  {m)\  Jonas 
Jonas  (n) ;  George  v.  George  (o). 

Woolf— The  language  of  sec.  88  of  the  Marriage  Act  shoi 
that  this  matter  is  within  the  discretion  of  the  Court  T 
Appellate  Court  will  not  interfere  with  the  discretion  of  t 
learned  Judge  below  :  Sidney  v.  Sidney  (p).  The  appella 
did  not  appeal  from  the  order  fixing  alimony  pendente  li 
He  is  now  too  late  ;  that  order  has  been  followed  by  Hodges, 
In  the  absence  of  evidence  that  the  respondent  s  position  h 
altered  permanent  alimony  will  be  ordered  on  the  basis  of  t 
amount  fixed  pendente  lite ;  Finnks  v.  Franks  (5).  The  cas 
relied  upon  by  the  appellant  do  not  apply  here.  The  appella 
can  work,  but  will  not  work. 

The  appellant  must  pay  his  wife's  costs — that  is  the  ordina 
rule :  Hanbury  v.  Hanbury  (r). 

Davis  in  reply — Where  according  to  the  English  pract; 
there  has  been  a  reference  to  Chambers  to  take  evidence  as  U 
man's  income  on  an  application  for  alimony  pendente  lite,  i 
Court  will  not  disturb  the  finding  on  the  application  for  p 
manent  alimony. 

Madden,  C.J.     The  Court,  in  this  case,  has  eyery  desire 
sustain   the  order  appealed    from    by    any    reasonable    le< 
evidence  which  it  may  regard.  Nevertheless,  it  is  bound  to  1 
upon  facts   which   are  not  only   in  evidence,   but  legally 
evidence,  and  it  ought  not  to  rely  upon  conjecture.     We   the 
fore  think  that  in  this  case  the  appeal  should  be  allowed,  in 
far   that  the  amount  of  15«.  a   week  ordered   to   be   paid 
reduced   to  lOs,  a  week,  such  latter  amount  representing  1 
wages  which  the  respondent  is  at  the  present  time  earning, 
addition  to  his  board  and  lodging.     For  myself,  having  had  i 


(m)  [1867]  Ji.R.  IP.  &  D.  554. 
in)    [1895]  16  A.L.T.  201. 
(o)  [1867]  L.R.  IP.  &D.  554. 


(p)  [1865]  34  L.J.  (P.M. A.)  122. 
(q)    31  L. J.  (P.M.  &  A.)  25. 
(r)  [1894]  P.  102,  315. 
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advantage  of  looking  at  the  appellant  in  the  witness  box  and 
samming  him  up,  I  have  no  doubt  he  could  earn  more  than  lOs. 
a  week  if  he  desired  to,  and  I  should  also  assume  from  the  facts 
and  surroundings  of  this  case  that  he  is  able  to  pay  158.  a  week 
to  his  wife.  It  may  be,  however,  that  I  am  wrong  in  taking 
that  view.  He  may  not  be  so  promising  a  wage-earner  as  he 
looks.  It  may  be  that  this  is  not  a  conclusion  based  upon 
proper  legal  evidence  as  to  the  amount  of  alimony  he  should  be 
called  upon  to  pay.  The  appellant  has,  it  is  alleged,  certain 
expectations  under  the  provisions  of  his  late  father  s  will.  And, 
although  he  is  said  to  be  prevented  from  anticipating  his 
interest  by  reason  of  a  forfeiture  clause  relating  thereto  con- 
tained in  the  will,  yet  I  have  little  doubt  that  he  could,  if  he 
vLshed,  raise  money  without  risk  of  forfeiture.  But,  again,  this 
is  mere  conjecture.  Looking  at  the  only  legal  evidence  of  his 
present  means,  we  find  that  the  appellant  is  earning  10«.  a  week, 
besides  his  board  and  lodging.  We  think  it  fair  that  the  wife 
should  get  the  whole  of  this  108.  This  is  all  we  may  order, 
though,  of  course,  the  petitioner  may  at  some  future  date  apply 
to  the  Court,  under  sec.  88  of  the  Marriage  Ad,  to  have  the 
amount  of  permanent  alimony  increased  when  the  appellant 
comes  into  his  fortune.  As  to  the  costs  of  this  appeal,  we  see  no 
reason  to  depart  from  the  general  rule  in  these  cases — viz.,  that 
ttie  appellant  pay  the  petitioner's  costs. 


F.C. 


Ashley 

V, 
ASIILKY. 

Maddejiy  GJ, 


Appeal  allowed.     Ordei^  of  Hodges,  J.,  varied. 

Solicitors  for  petitioner :  Weatiey  <k  Dale. 
Solicitor  for  respondent :  S.  B,  Bachhxmse, 

R.  H.  c. 
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THE  BANK  OF  VICTORIA   LIMITED  v,  LANGLANDS  FOUNDRY  CX 


PANY  LIMITED  (in  Liquidation). 

May  20,  23,  26, 

26.  30,  /nslrumenU  Ad  1890  {No.  1103),  ««.  132,  ISS—BUlt  oj  itale—DtbetUiires  oj  trm 

SeiUember  6.  company —Registration — Company — Floating    charge — AMuranct  of  perm 

chatteU^Fixturen— Mortgagee,  right  of  to  fixtures, 

A  trading  company  issued  debentures  by  which  it  charged  with  all  paymi 
of  principal  and  interest  *'  all  its  property  whatsoever  and  wheresoever  1 
present  and  future  ;  **  the  charge  was  to  be  a  floating  security,  but  so  that 
company  should  not  be  at  liberty  to  create  any  mortgage  or  charge  in  priorit 
the  debentures.  The  principal  moneys  secured  were  to  become  payable  if  def 
were  made  in  payment  of  interest  or  in  case  an  effective  resolution  be  passed 
the  winding-up  of  the  company. 

The  company  went  into  liquidation  and  the  debenture  holder  claimed 
proceeds  of  the  sale  of  certain  chattels  and  fixtures  ;  the  liquidator  resisted 
claim  on  the  ground  that  the  debentures  were  bills  of  sale  and  were  void  for  i 
registration  under  Part  VI.  of  the  Instrument t  Act  1890. 

Held  by  the  Full  Court,  that  the  debentures  were  not  void  for  such  i 
registration. 

Per  Maddkn,  C.J.  On  the  ground  that  Part  VI.  of  the  Instruments  Act  '. 
did  not  apply  to  trading  companies. 

Per  HoLBOYD,  J.  On  the  ground  that  such  debentures  were  not  includei 
sec.  132  of  Act  No.  1103  as  bills  of  sale. 

The  question  of  the  right  of  a  mortgagee  to  trade  fixtures  discussed. 


Special  case  stated  for  the  opinion  of  the  Court, 
The    plaintiff,    the   Bank    of    Victoria  Limited,    sued 
defendant,  the  Langlands  Foundry  Company  Limited,  in  liqui 
tion,  claiming  a  declaration  that  it  was  entitled  as  mortga 
and  as    the  holder    of    debentures  issued    by   the   defend 
company  to  the  proceeds  of  sale  of  certain  fixed  machinery  ) 
chattels  of   the  defendant  company  and  to  the  assets   of 
defendant  company  as  at  the  date  of  liquidation.     The  follov; 
facts,  inter  alia,  were  agreed  upon  by  the  parties  and  were 
out   in    the    special   case : — (1.)   The   plaintiff    company   is 
company  limited  by  shares  incorporated  and  registered  ur 
Part  I.  of  the  Companies  Act  1890,  and  carrying  on  busines 
Melbourne.     (2.)  The  defendant  company  was  incorporated 
the  29th  June  1882  as  a  company  limited  by  shares  under 
Companies  Act   1864.      (3.)    On    the   27th   August   1897 
defendant  company  went  into  voluntary  liquidation  pursuant 
the  requisite  resolution  duly  passed.     (4.)  On  the  9th  Septem 
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1897,  by   order   of  the  Court,   the   liquidation   was   continued  ^ 

under  the  supervision  of  the  Court.     (5.)  In  the  year  1888  the  1898 

defendant  company  issued  a  series  of  debentures,  and  prior  to  The  Bank  of 
and  at  the  time  of  the  liquidation,  and  at  all  times  material  to  limited 
this  case,  the  plaintiff  was  and  now  is  the  holder  for  value  of  j^j^olands 
the  whole  of  such  series  of  debentures.  (6.)  The  said  debentures  Foundry 
have  not  been  registered  as  bills  of  sale.  (7.)  The  defendant  Limited 
company  was  seized  and  possessed  under  the  provisions  of  the  ^^^  iquidation) 
Land  Act  1884  of  certain  land  whereon  it  carried  on  its  manu- 
factnring  business  of  ironfounders,  etc.,  in  accordance  with  the 
terms  of  the  leases  granted  under  the  said  Act.  (8.)  The  dates 
of  the  leases  were  22nd  December  1884  and  17th  December 
1885,  and  were  for  the  full  term  of  twenty-one  years  from 
such  dates  respectively.  (9.)  The  defendant  company  erected 
buildings  on  the  said  lands  comprised  in  the  leases,  and  erected 
thereon  and  affixed  thereto  certain  valuable  engines,  boilers, 
plant,  and  things  hereinafter  called  fixtures  for  the  purpose  of. 
its  trade  and  business.  (10.)  The  leases  were,  subsequent  to  the 
facts  set  out  in  paragraph  9,  duly  transferred  to  the  Mercantile 
Finance,  etc.,  Company  Limited,  and  such  transfers  were  duly 
registered,  and  the  memorandum  of  transfer  of  each  lease  was 
made,  given,  and  intended  to  have  the  efiect  of  a  mortgage 
security  to  the  Mercantile  Finance,  etc.,  Company  for  moneys 
advanced  by  that  company  to  the  defendant  company,  and  the 
said  leases  were  afterwards  duly  transferred  for  valuable  con- 
sideration to  the  plaintiff,  and  such  transfers  were  duly  regis- 
tered. (11.)  By  an  indenture  dated  28th  June  1888,  made 
between  the  Mercantile  Finance,  etc..  Company  and  the 
defendant,  it  was  provided  that  whereas  the  Mercantile  Finance, 
etc,  Company  had  advanced  the  sum  of  25,000^.  to  the 
defendant,  and  whereas  upon  the  treaty  for  the  said  advance  it 
was  agreed  that  the  moneys  to  become  due  and  payable  under 
certain  debentures  should  be  collaterally  secured  to  the 
mortgagee  by  the  memorandum  of  transfer  referred  to  in  para- 
graph 10  and  by  the  said  indenture ;  and  whereas  the  memo- 
tandnm  of  transfer  was  made  and  given  and  was  intended, 
together  with  the  said  indenture,  to  have  the  effect  of  a 
mortgage   security,  the  said   indenture  provided  that  in  pur- 
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^•^'  suance    of  the  said  agreement/,  and  in  consideration    of  the 

1898  said  advance,  the   mortgagor    covenanted  to   pay    the    mort- 

The  Bank  of  gagee    the    sum    of   25,000/.,    together   with   interest,    subject 

LimSed  ^    ^^^    proviso    for    redemption    that    if    the    said    sum    of 

^-  25,000/.,   together  witli  interest,   was   paid   on  the   30th   June 

Foundry       1893,     the     mortgagee     was    to     retransfer    the    said     lands. 

Company 

Limited        (12.)  By  an  indenture  dated  3rd   November  1893  the  Mercan- 

(iN  Liquidation)  ^^jj^  Finance,  etc.,  Company  assigned  to  the  plaintiff  the  sum  of 
25,000/.  owing  under  the  indenture  referred  to  in  paragraph  11, 
and  all  interest  due  and  to  grow  due  thereon,  and  the  benefit  of 
all  securities  for  the  same  and  due  notice  thereof  was  given  to 
the  defendant  company.  (13.)  The  defendant  company  has 
made  default  in  the  payment  of  the  principal  sum  and  interest 
within  the  meaning  of  the  securities,  and  has  gone  into  liquida- 
tion, and  the  said  sum  of  money  together  with  interest  is  still 
due  and  owing  to  the  plaintiff  company.  (14.)  The  defendant 
company  at  all  times  material  to  this  case,  and  at  the  date  of 
liquidation,  was  carrying  on  its  manufacturing  business  of  iron- 
founders,  etc.,  on  its  leasehold  premises  over  which  the  plaintiff 
company  held,  and  still  holds,  the  said  mortgage  or  mortgages 
as  security  for  all  moneys  for  the  time  being  owing  to  it  by  the 
defendant  company.  On  the  30th  August  1897  the  plaintiff 
company  served  upon  the  liquidator  of  the  defendant  company 
the  notice  of  claim,  and  on  the  same  day  took  possession  of 
the  said  leasehold  premises  and  of  all  fixtures,  and  there- 
after it  was  mutually  arranged  between  the  liquidator  of  the 
defendant  company  and  the  plaintiff  that  the  liquidator  should 
continue  in  possession  of  the  chattel  property  upon  certain 
terms  set  out  in  a  letter.  The  liquidator  has  since  sold  (with 
the  written  consent  of  the  plaintiff)  the  fixtures  situate  on  the 
said  leasehold  property  for  the  sum  of  9,000/.  and  the  un- 
attached chattels  and  effects  for  the  sum  of  6,000/.  (15.)  The 
said  sums  were  paid  to  a  special  ax^ount  to  abide  the  event  of 
the  decision  of  the  Court  in  this  matter.  (16.)  The  sum  of 
9,000/.  is  claimed  by  the  plaintiff  under  and  by  virtue  of  the 
said  mortgage  or  mortgages,  as  well  as  under  and  by  virtue 
of  the  said  debentures.  (17.)  At  the  date  of  the  said  liquida- 
tion the  defendant  company  was  also   possessed   of   and   the 
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liquidator  now  holds  or  i^  entitled  to  the  following  assets  of  the  ^'^' 

said  company  as  the  proceeds  of  the  same  : —  18^8 

(a)  Book  debts  due  to  the  company,  1180Z.  3».  od,  Thk  Bank  uf 

^  ^  r      j>  Victoria 

(6)  Depasits  on  contracts  to  be  fulfilled  by  the  company,  371^.        Limited 

(c)  Cash  balances,  S5L  10«.  8cZ.  Lan«lam>s 

(d)  One-third  of  calls  made  but  unpaid  on  9490  shares,  which       Company 

represents  an  amount  of  2633/.  os.  lOd,  LiMiTiti> 

(IN  Liquidation) 

The  questions  for  the  opinion  of  the  Court  are  : — 

(a)  Whether  the    plaintiff  is    entitled  to   the   said  sum  of 

6,000Z. 

(b)  Whether  the  plaintiff  is  entitled  to  all  or  any,  and  if  so 

which  of  the  assets  enumerated  in  paragraph  17  of 
the  case  ? 

(c)  Whether  the  plaintiff  is  entitled  to  the  said  sum  of  9000/. 

or  to  any,  and  if  so  which  portion  thereof,  or  to  the 
benefit  thereof  or  any  portion  thereof,  and  for 
what  period  ? 

The  following  was  the  form  of  the  debentures  : — 

"  Debenture. 

'*  1.  Langlands  Foundry  Company  Limited  (hereinafter 
called  the  company)  will  on  the  30th  June  1903  or  on  such 
earlier  day  as  the  principal  moneys  hereby  secured  become 
payable  in  accordance  with  the  conditions  endorsed  hereon  pay 
tu  the  bearer  or  when  registered  to  the  registered  holder  on 
presentation  of  this  debenture  the  sum  of  100/. 

"  2.  The  company  will  in  the  meantime  pay  interest  thereon 
at  the  rate  of  6  per  centum  per  annum.     .     .     . 

"  3.  The  company  hereby  charges  with  all  such  payments 
all  its  property  whatsoever  and  wheresoever  both  present  and 
future. 

"  The  conditions  vjvthin  refeiTed  to. 

''I The  debentures  of  the  said  series  on  all  to 

wnk  pari  paasii  as  a  first  charge  on  the  property  hereby 
ebarged  without  any  preference  or  priority  one  over  another 
and  the  charge  is  to   be  a  floating  security  but  so  that  the 
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•  company  is  not  to  be  at  liberty  to  create  any  mortgage  or  charge 

1898  in  priority  to  the  said  debentures. 

The  Bank  of  "  6.     The  principal  moneys  hereby  secured  shall  immediately 

LiMiTKD  become   payable   under   the   following    circumstances  : — (a)    If 

LANir/ ANDs  ^^^^  company  make  default,  etc (&)  If  an  order  be 

Foundry       made  or  if  an  effective  resolution  be  passed  for  the  winding  up 

Company  „  ,, 

Limited        o*  the  company. 

(IN  Liquidation)  -  g.  A  ^  register  of  the  debentures  will  be  kept  at  the 
company's  registered  office.  .  .  .  And  the  register  will  be 
open  at  all  reasonable  times  during  business  hours  to  the 
inspection  of  the  registered  holder  hereof.     ..." 

The  leases  were  made  part  of  the  special  case,  but  no  point 
was  raised  in  the  argument  or  in  the  judgments  upon  the  terms 
of  the  leases,  so  that  it  does  not  become  material  to  this  report 
to  set  the  same  out.  There  was  a  provision  in  the  mortgage 
that  if  default  were  made  the  mortgagee  could  enter  upon  and 
take  possession  of  the  lands,  hereditaments,  buildings,  erections, 
and  premises,  and  to  determine  the  tenancy  between  itself  and 
the  defendant,  the  deed  having  a  provision  under  which  the 
defendant  should  attorn  and  become  tenant  to  the  mortgagee. 

/.  A .  Isaacs  ( A.G.)  and  W,  H,  Moule  for  the  plaintiff — ^The 
Instruments  Act  1890,  Part  VI.,  does  not  refer  to  trading 
companies,  such  trading  companies  being  bound  by  the  Companies 
^c^  to  keep  a  register  of  all  mortgages  :  In  re  Standard  Manu- 
facturing Co.  («) ;  In  re  Chaffey  Bros.  Ltd,  (b).  In  the  latter  case 
Madden,  C.J.,  following  the  decision  in  the  Standard  Manufac- 
turing case,  decided  that  a  mortgage  debenture  constituting  a 
floating  charge  upon  the  assets  of  an  incorporated  trading  com- 
pany does  not  come  within  the  provisions  of  Part  VI.  of  the 
Instruments  Act  1890.  The  Companies  Act  1896  (No.  1482), 
sec.  f33,  distinctly  recognizes  the  decision  in  the  case  of  Chaffey 
Bros.  Ltd.,  and  makes  provision  for  registration.  The  case  of  the 
Standard  Manufacturing  Co.  was  distinguished  in  Great  Northern 
RaUvxiy  Co.  v.  Coal  Co-operative  Society  (c),  on  the  ground  that 
the  decision  in  that  case  did  not  go  so  far  as  "  to  decide  that  no 

(a)  [1891]  1  Ch.  627.  (M  [1896]  21  V.L.R.  727. 

(c)  [1896]  1  Ch.  187. 
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oorporation  can  be,  under  any  circumstances,  within  the  Bills  of         ^^ 
Sale  Act  1898 ;"  but  it  will  be  observed  that  that  decision  has  1898 

never  been  seriously  assailed,  and  has  governed  all  transactions  the  Bank  ok 
since  its  date.  In  Read  v.  Joannon  (d)  it  was  held  that  the  Bills       VimTED^ 

of  Sale  Act  1878  did  not  apply  to  a  debenture  of  an  incorporated  .      ''• 
company,  and  the  same  point  was  decided  in   Wdstead  Co.  v.       Foundry 

C^OMPA  NV 

Swansea  Bank  Ltd.  (e).    Whether  or  not  the  Act  relates  to        Limited 

trading  companies,  the  form  of  debenture  in  this  case,  consti-  ^^^  Liquidation) 

toting  merely  a  floating  charge  on  the  chattels,  is  not  a  bill  of 

sale  within  the  meaning  of  sec,  132  of  the  Instilments  Act  1890. 

In  the  English   Act,   41    &   42   Vict.,  c.   31,   after  the   words 

"licenses  to  take  possession  of  personal  chattels  as  security  for 

any  debt,"  the  following  words  have  been  added  :  "  And  also  any 

agreement    whether  intended   or    not  to  be  followed   by  the 

execution  of  any  other  instrument  by  which  a  right  in  equity  to 

any  personal  chattels  or  to  any  charge  or  security  thereon  shall 

be   conferred."     These   words   are  not  in    the   Victorian  Act, 

and  those  were  the  words  which  counsel  in  Read  v.  Joannon 

relied  upon  as  making  a  debenture  a  bill   of  sale.     A  mere 

charge  does    not    give   a  right  to   the  specific   property ;  the 

creditor  must    come    to   this   Court  to    get    possession :    See 

Standard    Mamiifacturing    Co.   (/);   Reeves  v.    Barlow    (g); 

Brmvn  v.  Bateman  (A).     A.  floating  security  is  defined  in  the 

ease  of  Government  Stock    and   other  Securities   Investment 

Co.  v.  Manila    Railway  Co.   (i) — as  an  equitable   charge  on 

the  assets  for  the  time  being  of  a  going  conoern,  and  that  it 

was  the  essence  of  such  charge  that  it  remains  dormant  until 

the  undertaking  charged  ceases  to  be  a  going  concern.    See  also 

Robson  V.  Smith  {k).     As  to  the  question  of  the  fixtures,  the 

plaiotifif  is  entitled  to  the  proceeds  thereof.     The  case  of  The 

Gclonial  Bank  Ltd.   v.   Riley    (l),    if   it   were   open   on    the 

present  appeal  to  attack  it,  could  be  shown  to  have  been  wrongly 

decided,  but  it  may   be  distinguished  on  the  ground  that  in 

this  case  the  mortgage  shows  an  intention  to  pass  the  right  to 

(rf)   [1890]  26  Q.B.D.  308.  (h)  [1867]  L.K.  2  C.P.  272. 

(<?)     [1889]  5  T.L.R.  332.  (i)  [1897]  A.C.  81.  • 

(/)  [1891]  1  Ch.,  p.  638.  [k)  [1895]  2  Ch.  118. 

to)    [1883]  12  Q.B.D.  436  (1)  [1896]  22  V.L.R.  288. 
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the  fixtures,  and  whatever  interest  the  lessee,  the  def^idani 
had  therein  passes  to  the  plaintiff,  the  mortgagee:  Sauthpof 
and  West  Lancashire  Banking  Co.  v.  Thompson  (m) 
Batchelda  v.  Yates  (n) ;  Small  v.  National  Provincial  Bank  q 
England  (o) ;  Brooke  v.  Brooke  (p).  There  is  a  very  importao 
distinction  between  mortgages  by  assignment  and  those  b; 
underlease ;  in  the  case  of  an  assignment  the  whole  of  th 
(IN  Liquidation)  mortgagor  s  interest  in  the  premises  passes  to  the  mortgagee 
and  therefore  he  is  entitled  to  all  the  mortgagor's  rights  i 
respect  of  the  fixtures,  including  the  right  of  severance  c 
tenant's  fixtures ;  but  in  the  case  of  a  mortgage  by  underlease 
the  mortgagee  is  entitled  only  to  the  use  of  the  fixtures  for  tb 
term,  and  the  right  to  sever  remains  in  the  mortgagor,  unles 
there  is  a  clear  intention  in  the  deed  to  convey  the  absolnt 
interest  in  the  fixture  as  well  as  the  limited  interest  in  the  land 
Amos  and  Ferard  on  Fixtures  (3rd  ed.),  p.  295.  This  argumei 
does  not  appear  to  have  been  brought  forward  in  the  case  ( 
The  Colonial  Bank  v.  Riley. 

Counsel  on  this  point  referred  to  the  following  cases : — Meu 
V.  Jacobs  (q) ;  Exparte  Barclay  (r). 

The  following  cases  were  also  cited : — Deffell  v.  White  (s] 
Shears  v.  Jacobs  (t) ;  In  re  Marine  Marisions  Co.  {u 
Fisfiei'  on  Mortgages  (5th  ed),  pp.  51,  52 ;  In  re  Hansar 
Union  (v). 

Mitchell  and  Cussen  for  the  defendant — PHmd  fac 
corporations  would  come  within  the  terms  used  in  the  Instrt 
ments  Act  1890  as  the  expressions  are  wide  enough  to  indue 
them,  having  regard  to  the  Acts  Interpretation  Act  1890.  '. 
the  Standard  Manufacturing  Company's  case  be  good  law  sti 
the  basis  of  that  decision  does  not  apply  here ;  in  England  i 
the  time  of  the  passing  of  the  Bills  of  Sale  Act  provision  d 
exist  for  the  registration  of  mortgages  by  trading  compani( 
but  in  Victoria  the  Bills  of  Sale  Act  was  passed  before  the 


(m)  [1887]  37  Ch.  D.  64. 

(r) 

[1874]  L.R.  9  Ch.  576. 

(n)    [1888]  38  Ch.  D.  112. 

(«) 

[1866]L.R.2C.P.  144. 

(0)     [1894]  1  eh.  686. 

{t) 

[1866]  L.R.  1  C.P.  513. 

{p)    [1894]  2  Ch.  600. 

(M) 

[1866]L.R.4Eq.  601. 

{q)    [1875]  L.R.  7  H.L.  481. 

(^) 

[1892]  8  T.L.R.  280. 
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was  any  such  proviaion  for  trading  companies  :  the  first  Inatru-  ^•^- 

menis  Act  was  25  Vict.,  No.  141,  passed  before  the  coming  into  1898 

operation  of  ihe  Companies  Act  in  Victoria.     The  decision  in    The  Bank  op 
the  Standard    Manufacturing    Company    has    certainly    been        limn^^d 
attached  by  later  decisions  and  by  Enfi^lish  text-book  writers :      ,      ^• 
See  Weir  an  BUla  of  Sale,  pp.  318-324,  where  all  the  authorities       Foundry 
are  reviewed.     In  the  case  of  Oreat  Northern  Railway  Co,   v.        Limited 
Coal  Co-operative  Society  {w\  Vaughan  Williams,  J.,  criticises  <'^'  Liquidation) 
the  judgment  of  the   Court   in   the   Standard   Manufacturing 
Company,  and  says  that  the  Court  did  not  intend  to  exclude 
companies  generally  from  the  Bills  of  Sale  Acts^  but  those  only 
for  which  other  means  of  registration  have  been  provided,  and 
that  learned    Judge    held    that    the  debentures  of  a  society 
registered  under  the  Industrial  and  Provident  Societies  Acts 
most  be  registered  as  bills  of  sale.     So  that,  as  there  was  no 
provision  for  registering  mortgages  of  trading  companies  when 
the   original    Inst'i^Tnents  Act  was  passed,  the   reasoning  of 
Vanghan  Williams,  J.,  is  exactly  applicable  to  the  present  case. 
The  cases  of  Deffell  v.  White  and  Shears  v.  Jacobs  clearly  show 
that  corporations  were  regarded  as  coming  within  the  English 
BUls  of  Sale  Acts,  and  a  special  provision  was  made  in  the  later 
Acts  excluding  debentures  of  incorporated  companies,  and  this 
special  provision  has  not  been  adopted  here.     It  is  clear  that  a 
grantee  of  a  bill  of  sale  may  be  a  corporation  :  Sees.  144,  148  of 
Ht^  Instruments  Act  1890.     The  schedules  also  made  provision 
for  corporations,  showing   that   it   was   the  intention  of  the 
Legislature  to  include  these  bodies  within  the  Act.     The  words 
"other  assurances  "  in  sec.  132  include  debentures.    A  deben- 
ture gives  a  charge  over  the  property  ;  it  creates  a  floating  security 
over  all  chattels.     In  Edwards  v.  Edtvards  (x)  it  was  held  that 
equitable  securities  on  goods  are  bills  of  sale  within  the  meaning 
of  the  Act.     Hellish,  L.J.,  at  p.  297,  said—"  I  think  that  any 
equitable  security  which  gives  a  right  to  take  possession  through 
the  agency  of  the  Court  is  within  the  Act."     That  case  was 
decided  on  the  authority  of  Exparte  Mackay  (y).    An  agreement 
to  give  a  bill  of  sale  is  an  agreement  to  give  "  other  assurances  :* 

(w)    ri8961  ICh.  187.  (y)    [IS73]  L.R.  8  (^h.  64.3. 

(I)     [1876]  2Ch.  D.  291. 
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Levy  V.  Ahercorris  Slate  and  Slab  Co,  (z) ;    Exparte  Conning  [a) 

A  bill  of  sale  includes  an  equitable  fiissurance  of  personal  cbattels 

OF    Pei'l  V.  Richardson  (6).     The  section  includes  assurance  an< 

^       licenses  to  seize,  and  assurances  of  future  chattels  was  one  of  ih< 

principal  objects  aimed  at ;  the  debenture  gives  a  right  couplei 

i       with  an  interest,  and  is  an  assurance.    All  the  English  authoritie 

■y       show  that  equitable  assurances  were  within  the  earlier  Act 

"^^^  Marine  Mansions   Go.   (c) ;  Stockton   Iron   Co,   {d),      Counsc 

referred  on  this  point  to   the  following   cases: — Jenkinson  y 

Brandley  Mining  Go.  (e) ;  Marsden  v.  Meadows  (J) ;  Camplv 

V.    McNamara  (g) ;    Topham  v.   Greenside    Glazed  Firebric 

Go.  (h).    As  to  the  point  relating  to  the  fixtures,  this  Court  i 

bound  by  the  decision  in  The  Colonial  Bank  Ltd.  v.  Riley,  whie 

followed  the  case  of  Southport  and  West  Lancashire  BaTikin 

Co.  V.  Thompson  (i). 

[HoLROYD,  J.  But  that  case  was  one  of  sub-demLse  and  tb 
decision  is  based  on  that  ground  right  through.] 

The  mortgagee  does  not  acquire  a  right  to  the  proceeds  ( 
the  sale  of  the  fixtures.  Amos  and  Ferard  lay  down  the  pr< 
position  cited  by  the  plaintifiTs  counsel  as  though  the  case  ( 
Meux  V.  Jacobs  (Ic)  decided  that  point,  which  was  not  the  fac 
as  pointed  out  in  the  judgment  in  The  Colonial  Bank  Lti 
V.  Riley. 

[HoLROYD,  J.  They  seem  to  take  the  view  that  occurs  i 
my  mind  as  to  the  distinction  between  a  mortgage  by  assigi 
ment  and  by  underlease.  Most  of  the  cases  relied  on  to  suppoi 
the  decision  in  this  Court  were  cases  of  sub-demise.] 

Counsel  referred  to  the  following  causes : — Exparte  Dollish  (I 
Exparte     Barclay     (m) ;     Exparte     Brown     (n) :     Paine 
Matthews  (o). 


Isaacs  in  reply. 

(z)     [1887]  37  Ch.  D.  260. 

ih) 

[1887]  37  Ch.  D.  281. 

(a)     [1873]  L.R.  16  Eq.  414. 

{() 

[1887]  36  Ch.  D.  64. 

(h)     [1886]  8  A.L.T.  63. 

a-) 

L.R.  7H.L.  481. 

{c)     [1867]  L.R.  4  Eq.  601. 

(/) 

[1873]  L.R.  8Ch.  1072. 

(d)    [1879]  10  Ch.  D.  335. 

(m) 

[1874]  L.R.  9Ch.  676. 

{€)     [1887]  19Q.B.D.  568. 

(») 

[1878]  9  Ch.  D.  389. 

(/)    [1881]  7  Q.B.D.,  p.  84. 

(0) 

[1885]  63  L.T.  872. 

ig)    [1893]  19  V.L.R.  542. 
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The  following  cases  were  referred   to  : — In  re   Opera  Co,  ^^ 

Ltd.{p)]  In  re  Roundwood  Colliery  Co.  Ltd.  (q);  In  re  Marriage  1898 

Neave  A  Co,  (r) ;  In  re  Panama,  etc..  Royal  Mail  Co.  (s) ;  Cran-  The  Bank  of 

fidd  V.  Cranfield  (t) ;  In  re  Streatham  and   General  Estates  libhtei^ 

(^0-  («)•  L..oL.r>s 

Cur.  adv.  wit.  Foundry 

Company 
Limited 

Madden,  C.  J.  Special  ease  stated  between  the  parties  for  (^^' ^^Q^'^^"«^) 
the  opinion  of  this  Court.  The  plaintiff  company  issued 
debentures  in  the  form  set  out  in  the  case.  They  in  effect 
amounted  to  a  charge  in  equity  on  all  the  assets  of  the  plaintiff 
company,  but  were  intended  to  be  a  floating  security,  which 
permitted  the  company  to  carry  on  its  business  as  usual, 
disposing  of  its  assets  and  replacing  them  with  others  in  the 
usual  way  of  business,  the  debenture  holders  having  the  right  to 
treat  them  as  immediately  payable — (a)  If  the  company  made 
default  for  a  period  of  six  calendar  months  in  payment  of  any 
interest  thereby  secured,  and  the  bearer  or  registered  holder 
thereof  before  the  interest  should  be  paid  called  in  the  principal 
moneys  by  notice  in  writing  to  the  company ;  or  (6)  If  an  order 
were  made  or  if  an  effective  resolution  were  passed  for  winding 
up  the  company. 

The  defendant  became  the  holder  of  all  these  debentures  and 
still  holds  theuL 

By  a  transfer  and  deed  of  defeasance  the  defendant  company 
conveyed  to  the  Mercantile  Finance  and  Agency  Company 
Limited  by  way  of  mortgage  certain  leases  which  it  held  from 
the  Crown  of  certain  Crown  lands  for  the  residue  of  21  years  to 
secure  the  payment  of  the  debentures  already  mentioned,  of 
which  the  mortgagee  was  then  the  holder,  with  interest  on  the 
moneys  represented  by  the  said  debentures,  which  had  been 
advanced  by  the  said  mortgagee.     And  the  said  deed  declared  • 

the  moneys  secured  by  it  repayable  on  the  like  conditions 
on  which  the  debentures  became  payable.  The  Mercantile 
Finance  and  Agency  Company  duly  transferred  to  the  plaintiff 

(p)    [1891]  3  Ch.  260.  («)     [1870]  L.R.  5  Ch.  318. 

(?)    [1897]  1  Clu,  p.  395.  (0     [1889]  23  L.R  Ir.  555. 

(r)    [1896]  2  Ch.,  p.  673.  («)    [1897 J  1  Ch.  15. 
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bank  all  the  debentures  and  the  leasehold  land  with  the  dee<l 
defeasance  already  mentioned. 
K  OK  The   defendant    became    unable   to   carry   on  its   busines 

and  went  into  liquidation   on   the   27th   August  1897,  havij 
previously  made  default  in  the  payment  of  interest  witiiin  tl 


R.IA 
CD 


N' 


RY       meaning   of  the    securities.      By    arrangement    between    tl 


NY 


ED       liquidator  of  the  defendant  company  and  the  plaintiff,  who  hi 

ATioN)  gjygj^  j^jjjj  notice  of  its  claim,  and  had  given  up  possession  of  tl 

^'^'    land  and  all  on  it,  certain  portions  of  the  plaintiff's  assets  we 

sold,  viz.,  certain  fixtures  which  were  situate  on  the  leaseho 

land  included  in  the  mortgage  for  9000Z.,  and  certain  unattach( 

chattels  and  effects  for  6,000t 

There  are  also — 

(a)  Book  debts  due  to  defendant,  1180Z.  Sa.  5d. 

(b)  Deposits  on  contracts  to  be  fulfilled  by  the  defendai 

company,  371 Z. 

(c)  Cash  balances  in  hands  of  the  defendant,  35/.  10s.  Sd. 

(d)  One-third  of  calls  made  but  unpaid  on  9490  shares 

defendant  company,  representing  2633Z.  58.  lOd. 

It  is  contended  by  the  liquidator  that  the  plaintiff  cannot  i 
against  him  claim  the  said  sums,  or  any  of  them,  by  virtue  < 
the  said  debentures  which  it  holds,  because,  he  says,  these  d 
bentures  are  bills  of  sale  and  were  not  registered,  and  are,  ther 
fore,  wholly  void. 

The  first  question  to  be  considered  by  us  is  whether  th 
contention  is  sound.  This  depends,  in  the  first  place,  on  tl 
question  lYhether  in  Victoria  the  debentures  of  a  trading  oo 
poration  are  within  the  provisions  of  the  Instruments  A 
1890,  Part  VI.  This  has  practically  to  be  determined  c 
the  true  interpretation  of  sees.  132  and  133  of  that  Act.  Tl 
former  enumerates  the  class  of  instruments  which  the  A 
proposes  to  operate  on,  as  "  bills  of  sale  assignments  transfe 
declarations  of  trust  without  transfer  and  other  assurance  of  pe 
sonal  chattels,"  etc.  It  is  with  such  instruments  only  that  the  A 
concerns  itself.  The  debentures  in  the  present  case  give  to  tl 
holders  a  charge  in  equity  over  the  assets  of  the  plaintifi^  whic 
involves  an  appeal  to  the  Court  to  effectuate  it.     It  has  b« 
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held  ux  In  re  Mackay,  exparte  Jeavona  (y),  in  ExpaHe  Con-  ^•^- 

n%,  re  Steele  {w),  in  Exparte  Izard  v.  Cook  (x),  and  Edwards  v.  i»»8 

Edwards  (y),  that  the  above  words,  "  or  other  assurance  of  per-    Thk  Bank  of 
sonal  chattels,"  might  include  a  mere  equitable  charge,  and  to       li^Sitkd^ 
this  extent  the  arsument  would  have  foundation.  ,      ^* 

In  the  next  place  the  Act  does  not  intend  that  its  operation  Koundby 
shall  be  universal,  but  only  as  against  certain  specified  persons,  limited 
for  sec  133  provides  that  bills  of  sale  within  its  designation,  ^^^  Liquidation) 
which  are  not  duly  registered,  shall  be  void  "  as  against  assignees  MaddUn,  CJ. 
in  insolvency,  or  under  any  assignment  for  the  benefit  of  the 
creditors  of  the  grantor  and  any  execution  creditors "  only.  I 
am  now  speaking  of  sees.  132  and  133  exclusively,  because  the 
present  question  turns  on  them  only,  in  my  opinion.  The  Act 
No.  5.57,  which  is  woven  into  the  Instilments  Act  1890  by  con- 
solidation, makes  all  bills  of  sale  which  it  found  defined  in  the 
existing  Act  which  it  amended  totally  void  as  against  everyone 
concerned  unless  they  complied  with  additional  formalities 
prescribed  by  it,  but  it  in  no  way  whatever  altered  the  number 
or  kind  of  titinsactions  which  were  included  as  bills  of  sale 
in  the  Instruments  Act  at  the  .time  it  was  enacted.  Its 
general  words — "  no  bill  of  sale  "  etc. — were  cut  down,  in  Danhy 
V.  Askew  {z),  to  refer  to  mortgage  transactions  only,  chiefly 
because  no  other  bill  of  sale  could  be  fitted  to  the  forms  in 
its  schedules;  but  for  the  purpose  of  the  present  case  we 
must  exclude  that  Act  altogether.  Now,  assuming  that  a  deben- 
ture like  those  under  consideration  could  be  a  bill  of  sale  within 
sec  132,  is  it  reasonably  possible,  having  regard  to  sec.  133,  to 
say  that  the  debentures  of  a  corporation  could  have  been  intended 
to  have  been  placed  under  the  restrictions  of  the  Act?  It  is  clear 
that  the  making  the  unregistered  instrument  void  ''  as  against 
the  grantor's  assignee  in  insolvency  or  under  any  deed  of  assign- 
ment for  the  benefit  of  the  grantor  s  creditors  "  cannot  apply  to  a 
corporation's  instrument,  because  corporations  are  not  subject  to 
the  Insolvency  Act  at  all.  It  has  been  frequently  decided  that 
as  against  a  liquidator  an  unregistered  instrument,  which  might 

(v)    I«R.  8  Ch.  048.  iy)    2  Ch.  D.  291. 

(»)    L.B.  16  £q.  414.  {z)     [1892]  18  V.L.R.  S35. 

{T}    [1874]  L.R.  9  Ch.  271. 
V.L.B.,  Vol  XXIV.  Q 
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^•^'  be  a  bill  of  sale  within  the  Act,  was  not  void :  In  re  The  Marl 

1898  Mansions  Co.  (a) ;  Fn  re  Stockton  Iron  Furnace  Co,  (6) ;  In 

The  Bank  of    Aaphcdtic  Wood  Pavement  Co.  (c).     The  only  words,  then,  whi< 
LiMn-KD^       could  by  any  argument  indicate  the  possibility  of  an  intention 
^'  include  the  instrument  of  a  corporation  are  the  words  "as  aoraii 

FouNDRV       any   execution   creditor."       The   ilimsiness   of  this   contentic 
Limited        however,   is   demonstrated,   in  my   opinion,  by   examining   i 
(IN-  Liquidation)  ^ff^^,^       Supposing   that  a  corporation   debenture,  unregister 
Madden,  c\J.    as  a  bill  of  sale,  were  bad  as  against  an  execution  creditor 
the  coi-poration,  the  right  to  contend  so  would  be  available 
him  so  long  only  as  the  corporation  remained  out  of  liquidatic 
which  in  such  circumstances   would  almost  universally  be  t 
shortest  time  that  it  could  take  to  get  it  into  liquidation.     T 
♦I;  moment  the  coi-poration  was  in  liquidation  the  execution  credito 

execution  would  be  stayed  as  a  result,  and  then  the  liqui 
ator  could  not  contend  that  the  debenture  was  bad  as 
unregistered  bill  of  sale  as  against  him.  In  a  word,  it  is  admitt 
that  all  the  creditors  of  the  corporation  could  not  contest  t 
validity  of  the  debenture,  though  one  of  such  creditors  havinc 
judgment  could  do  so,  but  only  if  the  rest  of  the  creditors  woi 
let  him  proceed  with  his  execution  and  absorb  the  corporatio 
assets  without  putting  it  in  liquidation  for  every  creditc 
benefit.  This  appears  to  me  an  incredible  intention  on  the  p 
of  the  Legislature — to  be  at  pains  to  give  the  body  of  creditors 
right,  and  to  give  a  single  creditor  so  minute  and  shadowy  a  oi 
The  mere  possibility  that  the  words  "as  against  an  executi 
creditor"  admit  the  case  of  a  corporation  as  well  as  of  an  in 
vidual  Is,  I  think,  a  very  slight  argument  as  compared  with  t 
fact  that  the  interest  of  the  whole  body  of  creditors  is  expres: 
provided  for  in  the  case  of  the  bill  of  sale  of  an  individual  w 
becomes  insolvent,  and  is  entirely  excluded  in  the  case  of 
similar  instrument  of  a  corporation  which  goes  into  liquidati< 
It  has  been  said  that  a  liquidator,  unlike  an  assignee  in  ins 
vency,  represents  both  creditors  and  contributories,  but 
represents  the  creditors  primarily,  and  he  represents  the  cent 
butories   in   a  secondary  way,  but   no  more  than  an  assigr 

^  i    ;  (a)    L.R.  4  Eq.  601.  (6)     10  Ch.  D.  335. 

^1  J  (c)     [1883]  49L.T.  159. 
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in  insolvency  represents  the  insolvent  in  eases  where  a  surplus  of  ^•^- 

assets  exists,  and  I  cannot  see  any  possible  reason  why,  if  the  l^^^s 

L^islature  had  any  intention  to  apply  the  Act  to  corporations,  Thk  Bank  of 

ife  did  not  use  apt  and  express  words  to  do  so.    The  argument  is       li^ed^ 

also  pressed  that  the  defendant's  contention  would  exclude  the     ,      ^' 

'^  ...  .  Lanolands 

debenture  of  an  individual  from  the  operation  of  the  Act,  as  well       Foundry 

fjOM  PA  YfV 

as  that  of  a  corporation,  but  this  is  not  so,  because,  assuming       Limited 
that  such  a  debenture  was  "a  bill  of  sale"  within  the  Act  (as  I  d^ Liquidation) 
assume  for  the  present  that  it  might  be),  then  it  would  in  the    Maddm,  a  J, 
case  of  the  individual  be  bad  as  against  a  single  creditor,  or  as 
against  all  the  creditors  under  the  express  terms  of  sec  133. 

Besid&s,  "debentures"  have  long  been  known  commercially 
by  that  name  as  securities  in  common  use,  and  as  almost 
confined  to  corporations,  and  moreover  as  a  class  of  security 
nsnally  issued  under  circumstances  which  call  for  the  utmost 
caution  and  consideration  by  the  Legislature,  having  regard  to 
the  extent  to  which  public  commercial  credit  is  involved  in 
them.  If  the  Legislature  contemplated  any  interference  with 
them,  I  cannot  imagine  that  it  would  not  have  named  them 
expressly  in  the  Act  in  question  instead  of  leaving  them  to 
depend  on  mere  differing  opinions  as  to  whether  they  are  within 
or  without  a  very  obscure  and  equivocal  expression  made  more 
doubtful  by  the  total  inappositeness  of  the  provisions  of  sec.  133 
to  the  supposition  that  they  are  within  that  phrase.  It  is  said 
that  ''a  debenture"  is  difficult  to  define  legally,  and  that 
therefore  it  may  not  have  been  expressly  mentioned  in  sec.  132 ; 
but  whatever  class  of  obligation  subtlety  might  hold  to  amount 
to  "  a  debenture,"  it  seems  to  me  certain  that  if  the  Legislature 
meant  to  include  debentures  of  corporations,  it  would  have  at 
least  indicated  that  large,  well-known  class  of  obligation  by  its 
own  name,  even  if  it  added  general  words  also.  Of  course,  if 
the  inclusion  of  corporations'  instruments  under  the  provisions 
of  the  Act  is  not  reasonably  to  be  affirmed  fi-om  its  language,  it 
does  not  much  matter  to  look  for  the  Legislature's  reasons  for 
omitting  them ;  but  if  that  inquiry  be  desirable,  it  is  probable 
that  the  Legislature  shared  the  legal  presumption  which 
universally  prevailed  until  quite  recent  times  that  a  corporation, 
being  a  mere  artificial  entity,  was  incapable  of  fraud,  and  as  the 
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Bills  of  ScUe  Acts  both  here  and  in  England  up  to  1882  wei 

intended  to  prevent  frauds  on  creditors,  the  Legislature  ma 

K  OF    have  followed  the  usually  accepted  view,  and  so  have  omitU 

j'p        corporations  from  them,  notwithstanding  that  a  secret  conve; 

ance  of  a  corporation's  assets  would  be  as  much  a  mischief 
Rv       creditors  as  it  would  be  in  the  case  of  an  individual. 
ED  In  Tn  re  Ghaffey  Bros.  Ltd,  (d)  I  held  that  the  Act  did  n< 

^Tios )  apply  to  corporations.  It  is  now  said  that  this  decision  is  n 
^'^'  supported  by  authority  to  its  full  extent,  even  if  it  be  so  at  a 
I  have  therefore  again  closely  examined  the  cases,  and  have 
least  satisfied  myself  that  it  is  supported  to  its  full  extent  I 
what  may  very  safely  be  called  eminently  respectable  authorii 
even  if  it  cannot  claim,  as  I  think  it  can,  the  support  of  t 
only  authority  which  we  are  at  liberty  to  accept  in  the  prese 
position  of  the  question. 

In  In  re  Chaffey  Bros.  Ltd,  I  stated  what  appeared  to  i 
the  answer  to  the  argument  that  the  word  "person"  in  t 
Instruments  Act  1890  may,  by  force  of  the  Intei^pretatU 
of  Acts  Statute  1890,  include  a  corporation,  and  I  will  ii 
repeat  what  1  said  there  now. 

In  In  re  John  Welstead  Ltd.  (e\  Pollock,  C.B.,  in  the  Que© 
Bench  Division,  expressly  and  emphatically  decided  that  t 
English  Acts  of  1854  and  1878  did  not  include  the  debentui 
of  a  corporation.  Those  Acts  are  practically  the  same 
our  Instruments  Act  1890  for  the  purposes  of  the  presc 
argument. 

In  Read  v.  Joannon{  f),  the  Court  of  Queen's  Bench  Divisi< 
Coleridge,  C.J.,  and  Wills,  J.,  ijgain  expressly  decided  to  the  li 
effect.  They  had  also  to  consider  the  effect  of  the  later  Engli 
Act  of  1882;  but,  apart  from  it,  they  decide  unmistakably  t 
proposition  now  under  discussion. 

In  Re  The  Standard  Manufacturing  Go,  Ltd,  (g),  the  Cot 
of  Appeal  (Lord  Halsbury  and  Bowen,  L.J.)  in  express  ter 
discuss  and  approve  of  the  two  last  cited  decisions,  and  deci' 
as  it  would  I  think  appear  to  anyone,  precisely  to  the  like  effi 
the  case  before  them.     It  is  true  that  at  the  end  of  the  judgm( 

(rf)    2tV.t.R.727.  (/)    25  Q.B.D.l30d. 

.     <«)     5  T.L.k.  832,  {gl     [1891]  1  Ch.  D.  027. 
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Bowen,  L.J.,  says :— "  The  view  that  debentures  like,  the  present  ^ 

are  not  within  the  Bills  of  Sale  Act  of  1878  was  that  adopted  1898 

by  Baron  Pollock  in  the  case  of  John  Wdatead  Co.  v.  Swansea    The  Bank  of 

^Tw/  "TO  RT  A 

Bank,  and  by  Lord  Coleridge  and  Mr.  Justice  Wills  in  the  case  Limited 
of  Bead  v.  Joannon.  See  also  Edmonds  v.  Blaina  Furnaces  j^^^^^j^y^^^ 
Co.  and  Levy  v.  Abercorris  Slate  and  Slab  Co.  We  agree  Foundry 
with  this  view,  and  we  think  that  this  appeal  should  there-  Limited 
fore  be  allowed  with  costs  both  here  and  below."  He  then  ^"^  ^^.^^^'^''^ 
proceeds : — "  On  the  ground  that  the  mortgages  or  charges  of  ^<^dden,  C,J. 
any  incorporated  company  for  the  registration  of  which  other 
provisions  have  been  made  by  the  Convpanies  Act  1845  or  1862 
are  not  within  the  Bills  of  Sale  Act"  This  at  first  sight 
embarrasses  the  precision  and  generality  of  this  decision  as  to 
the  debentures  of  corporations,  but  I  cannot  see  how  the  limita- 
tion to  the  case  of  corporations  "  for  whose  mortgages  another 
process  of  registration  was  provided  "  can  be  maintained.  It 
can  only  be  inferred  from  the  language  of  the  Act  itself  whether 
corpoi-ations  are  meant  to  be  included  in  it  or  not.  If  the 
language  will  include  any  corporations  it  will  include  at  all 
events  all  trading  corporations,  and  probably  corporations  of  all 
kinds.  In  examining  the  probable  causes  which  might  be  sup- 
posed to  have  influenced  the  Legislature  to  use  the  language 
which  it  has  actually  used  and  so  to  exclude  corporations,  as  by 
its  language  it  appears  to  have  done,  the  argument  is  reasonable 
as  an  argument  merely  that  the  Legislature  might  have  been 
content  to  leave  the  mortgages  of  the  chattels  of  corporations  to 
be  registered  in  the  way  which  in  Elngland  was  already  provided 
by  the  Companies  Act  when  the  Bills  of  Sale  Act  was  passed, 
and  so  excluded  corporations'  mortgages  altogether  from  the 
Bills  of  Sale  Act.  If  the  language  of  the  latter  Act  was  deemed 
capable  of  xTicluding  corporations  it  could  not  be  argued  that  they 
or  any  of  them  should  be  excluded  because  another  method  of 
r^tering  these  mortgages  was  already  provided  in  the  Corti- 
paniea  Act.  The  effect,  then,  would  merely  be  that  corporations 
would  have  to  register  their  mortgages  both  ways. 

The  use  of  this  limitation  by  Bowen,  L.J.,  seems  an  unfor- 
tunate attaching  of  a  mere  argument  to  his  decision,  which  he 
had  already  clearly  expressed  without  such  limitation  earlier  in 
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^'^'  his  judgment    The  origin  of  ihis  reference  to  the  existence  of  a 

1898  provision  for  registering  the  mortgages  and  charges  of  incor- 

.  The  Bank  of    porated  companies  in  the  Companies  Acts  in  relation  to  the 
Limited       present  question  was  in  the  judgment  of  Chitty,  J.,  in  Edmonds  v. 
Langlands      ^'*^^  Blaina  Furnaces  Co.  (h)  and  in  Levy  v.  Tfie  Abercon^is  SlcUe, 
Foundry       etc.,  Co,  (i).     It  is  plain  that  this  learned  Judge  merely  con- 
Limited       jectures  in  these  cases  the  existence  of  this  provision  as  one  of 
(  in    iquidation)  ^^^  alternative  reasons  which  occur  to  him  as  possibly  influencing 
Madden,  C.J,    the  Legislature  to  not  consider  corporations'  mortgages  of  chattels 
as  necessary  to  be   included    within    the  Bilis  of  Sale  Acts 
In    the    former    case,  after  holding   that    the    documents    in 
question   before  him    were  "  debentures/'  and  that  they  were 
excluded  from  the  Bills  oj  Sale  Act  1882  by  sec.  17,  which  ex- 
pressly excludes  such  instruments  from  its  operation,  he  says : — 
"  Now,  ought  I  to  put  any  narrow,  restricted  interpretation  upon 
the  term  '  debentures '  in  this  section  ?     I  see  no  reason  why  I 
should.     I  see  one   reason,  though  it  may  not  cover  all   the 
ground,  why  I  should  not,  and  it  is  this :  the  two  great  classes 
of  existing  companies — viz.,  those  established  by  Act  of  Parlia- 
ment incorporating  the  Companies  Clauses  Act  1845,  and  those 
incorporated  under   the   Companies  Act   1862 — are   bound  by 
statutory  provisions  to  keep  a  register  of  their  debentures,  using 
finding  these  existing  provisions  for  registration,  Tnxiy  have  con- 
that  term   in  the  sense   already    explained,     llie  Legislature, 
sidered  that  it  was  not  necessary  to  require  the  registration 
under  the  Bills  of  Sale  Acts  of  the  secured  debentures  of  an 
incorporated  company.     The  Legislature  may  have  acted  on  this 
ground  or  ifaay  have  taken  the  broader  view  that  the  secured 
debentures    of    incorporated  companies  were   not  within    the 
mischief  intended  to  be  remedied  by  the  Bills  of  Sale  Act!' 

Chitty,  J.,  repeats  these  words  in  the  later  case  above  quoted, 
but  in  both  cases  he  is  not  attempting  to  decide  that  the  non- 
inclusion  of  such  debentures  in  the  Bills  oJ  Sale  Acts  which  he 
decides  to  be  not  included  is  limited  to  the  debentures  of 
corporations  as  to  which  the  Companies  Acts  provided  an 
existing  system  of  registration,  but  he  merely  supposes  the  two 
reasons  which  he  mentionis  as  possible  reasons  in  the  mind  Of 
{h)    36  Ch.  D.  215,  at  p.  219.  (»)    37  Ch.  D.  260,  at  p.  2S3. 
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the  Legislature  for  having  excluded  the  debentures  of  all  such  ' 

corporations  as  he  was  dealing  with  from  the  Bills  of  Sale  Acts,  1888 

I  cannot  see  how  it  is  possible  to  treat  the  reference  to  the  same    The  Bank  of 
supposition  in  the  judgment  in  In  re  The  StaTidard  Manufac-       Limited 
tur'mg  Co.   as   a  limitation   of    the    exclusion  of    corporations      langl\nds 
generally   from   the    Bills  of  Sale  Act,  but  think  that  in  that       Foundry 
judgment,  which  expressly   approves  the   much    more    general        Limited 
proposition  in  Read  v.  Joannon  and  in  John  Welstead  Ltd.,  the  ^^^   iqi^ation) 
supposed  reason  of  the  Legislature  has  been  accidentally  applied    Maddm,  C.J. 
so  as  to  appear  part  of  the  decision  itself. 

Whether  the  limitation  just  discussed  is  or  is  not  an  essential 
part  of  the  decision  in  In  re  The  Standard  Manufacturing  Co. 
becomes  important  in  the  present  case,  because  in  this  colony  the 
Companies  Act  1862,  which  contains  the  special  provision  for 
the  registration  of  company's  mortgages  referred  to  in  that 
limitation,  was  not  enacted  in  this  colony  until  shortly  after  the 
Bills  of  Sale  Act  1862,  now  embodied  in  the  Instruments  Act 
1890,  Part  VI.;  and  therefore,  theoretically,  the  Legislature  here 
could  not  have  been  influenced  by  the  pre-existence  of  the 
provision  above  referred  to  to  exclude  the  mortgages  of  chattels 
of  corporations  from  the  Bills  of  Sale  Act  to  any  extent.  But 
the  Legislature  here  adopted  the  English  Bills  of  Sale  Act 
pmctically  verbatim,  and,  therefore,  the  words  from  which  alone 
the  intention  of  the  Legislature  can  be  arrived  at,  are  the  same 
here  as  they  were  in  England,  where  they  have  been  held  hot  to 
include  the  debentures  of  corporations.  Whatever  may  have 
been  the  reason  for  adopting  those  words  in  England  their 
meaning  is  the  same  here  as  there.  Still  the  main  point  which 
weighs  with  me  is  the  inappropriateness  of  the  language  of  the 
Bills  of  Sale  Act  to  include  the  case  of  a  corporation  s  mortgages 
of  chattel  property,  and  so  the  circumstance  of  the  priority  of 
date  of  our  original  BUls  of  Sale  Act  to  our  original  Companies 
Act  does  not  influence  me  much. 

On  the  other  hand  there  is  the  fact  that  in  Shears  v.  Jacobs  (k) 
and  Defell  v.  White  (l)  it  was  taken  for  granted  that  the 
mortgages  of  chattels  of  a  corporation  were  within  the  Bills  of 
Sale  Act,  and  they  were  discussed  and  dealt  with  altogether  as 

W    LR.  1  C.P.  613.  (0     L.R.  2C.P.  144. 
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'  if  they  were  sio.     But  the  present  question  was  not  brought  to 

18W  the  attention  of  the  Court  in  either  case.     This  fact  seems,  how- 

The  Bank  of  ever,  of   little  weight  in  the  presence  of  the  circumstances  that. 

Limited  from  the  time  of  those  decisions,  no  debenture  of  a  corporation 

,      ^'  seems  ever  to  have  been  set  aside  for  non-registration  under  the 

Langijinds         ^  " 

Foundry       Bills  of  Sale  Act,  though  multitudes  of  such  instruments  have 

Limited        certainly  been  issued  within  that  period  of  over  thirty  years,  and 

(IN   iQuiDATioN)  pj-Qb^biy  j^q^q  ^f  {,\iqh^  ^grc  cvcr   registered  ;  and,  also,  in  the 

Maddeii,  C\J.    face  of  the  distinct  decisions  in  Re  John  Wdstecul  Ltd.  and  in 

Mead  v.  Joannon,  and  in  In  re  the  Standard  AlanvLfactwriii't  Go.^ 

that  these  instruments  are  not  within  the  Act  at  all. 

There  is  also  the  case  of  the  Great  Nortltcin  Ri'diva*/ 
Company  v.  The  Coal  Co-opera/dve  Society  (in),  in  which 
Vaughan  Williams,  J.,  decides  that  the  debentures  of  a  society 
registered  under  the  Industrial  and  Provident  Societies  Act  in 
England  are  within  the  Bills  of  Sale  Act  1878,  and  are  not 
exempted  by  sec.  17  of  the  Act  of  1882.  There  is  an  evident 
disposition,  in  the  reasoning  of  this  learned  Judge,  to  render 
allegiance  to  the  Court  of  Appeal  in  In  re  The  Standard 
Manufacturing  Co,  to  the  least  extent  of  what  he  considers  its 
binding  effect,  and  to  disagree  with  it  and  Read  v.  Joannon  and 
Re  John  Welstead  and  Co.  Ltd.;  but  I  prefer  to  accept  these  three 
decisions,  both  because  they  appear  to  me  more  consonant  with 
the  language  and  prax^tical  effect  of  the  Bills  of  Sale  Act,  and 
because  Mr.  Justice  Vaughan  Williams's  decision  may  perhaps 
be  a  correct  exception  of  the  debentures  of  corporations  such  as 
he  was  dealing  with — friendly  societies — from  the  general  rule 
relating  to  trading  corporations,  though  I  cannot  find  anythin*; 
in  the  Act  relating  to  those  societies  to  warrant  such  exception 
for  the  purpose  under  discussion  here. 

For  all  these  reasons  I  am  of  opinion  that  the  plaintiff  bank 
is  entitled  to  all  the  sums  mentioned  in  the  case,  because  the 
debentures  and  the  deed  covering  them  are  not,  as  I  think, 
within  the  Instruments  Act,  Part  VI.,  and  so  are  valid,  notwith- 
standing non-registration. 

There  was  a  special  objection  also  raised  as  to  the  item  {d)  in 
the  17th  paragraph  of  the  case.     It  was  contended  that  uncalled 
(m)  [1896]  1  Ch.  187. 


Digitized  by 


Google 


VOL.  XJOV.]  LXI  k  LXII  VICT.  249 

capital  was  nofc  "  property"  within  the  meauing  of  that  word  in  ^'^' 

the  debentures,  and  so  was  not  subject  to  them.     It  is  clear,  how-  1898 

ever,  that  this  item  represents  capital.in  fact  called  up,  but  not  Thb  Bank  of 

yet  paid,  and  therefore  the  objection  as  to  it  fails.  LnuxEn^ 

Another  bix)ad  contention  of  the  plaintiff  is  that  the  9000Z.  in  ,      *'• 

^  ^  Lancilands 

the  case  mentioned  represents  "  fixtures,"  which  were  conveyed       Poitndky 

COMl'ANV 

by  the  deed,  which,  with  the  transfers  of  the  leases,  constituted  Limitku 
•  further  security  to  it  for  the  moneys  due  on  the  debentures.  ^'^  Liq^^h^atiox) 
The  plaintiff  as  to  these  fixtures  says  that,  even  if  its  Madden,  O,  J, 
coutention  that  the  debentures  are  not  within  the  InstrU' 
mmU  Act,  Part  VI.,  were  wrong,  it  has  a  good  title 
under  its  mortgage  of  the  leased  land  to  these  fixtures, 
teeause,  although  fixtures  are  declared  to  be  chattels  within  the 
Indruments  Act,  Pai-t  VI.,  and  a  separate  conveyance  of  them  as 
such  might  require  registration  as  a  bill  of  sale,  yet  a8  they  are 
attached  to  the  mortgaged  land  they  pass  to  the  plaintiff  by 
virtue  of  its  mortgage  of  that  land  and  so  as  to  give  it  the  right 
to  hold  them  and  to  sell  them  if  need  be  as  against  the 
mortgagor's  assignee,  or  creditors,  or  liquidators,  as  the  case  may 
be,  unless  and  until  the  mortgage  money  is  repaid  to  it.  This  is 
the  question  which  ai-ose  in  The  Colonial  Bank  v.  Riley  (v).  It 
was  decided  by  the  majority  of  the  Court  in  that  case  that  the 
plamtiff's  contention  as  to  this  is  wrong.  In  that  case  I  held  a 
different  opinion  to  that  of  the  rest  of  the  Court,  and  though  I 
have  again  examined  the  law  on  the  subject  for  the  purposes  of 
the  present  case,  I  remain  still  of  the  same  opinion  as  I 
expressed  there,  following  Meux  v.  JcLCohs  (o).  The  decision  of 
the  Court,  however,  is  conclusive  on  the  point,  and  therefore,  if 
the  matter  rested  on  it,  it  would  be  necessary  to  find  against  the 
plaintiff.  The  result  of  this  would  be  merely  to  compel  the 
plamtiff  to  fall  back  on  its  contention  that  these  fixtures  are  at 
the  worst  charged  to  it  by  the  debentures,  and  that  although 
these  might  be  bills  of  sale  requiring  registration  if  they  were 
the  debentures  of  an  individual,  being  the  debentures  of  a  cor- 
poration they  are  not  so,  and  are  valid  though  unregistered. 
This  point  I  have  already  discussed  and  decided  in  the  plaintifi^s 
favour  80  far  as  I  am  concerned.  I  have  had  the  advantage  of 
W   22V.L.R.  288.  (o)    L.R.  7  H.L.  481. 
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reading  the  judgment  of  my  brother  Holroyd,  and  I  cannot  bu 
feel  the  force  of  his  arguments  ;  still  I  prefer  to  base  my  judg 
K    ment  on  the  grounds  which  I  have  already  given  rather  than  o 
that  which  he  adopts. 

The  exact  relation  between  the  words  at  the  beginning  c 
sec.  133  and  those  in  sec.  132  does  not  appear  to  have  bee 
hitherto  defined  by  decision  directly  applied  to  that  point,  an 
'^^  there  does  certainly  appear  a  striking  limitation  of  the  genen 
•  class  of  document  mentioned  in  the  latter  section  to  such  as  giv 
the  right  to  the  grantee  "  either  immediately  after  the  makin 
of  such  bill  of  sale  or  at  any  future  time  to  seize  or  tak 
possession  of  any  property  and  eflFects  comprised  in  or  unde 
subject  to  such  bill  of  sale."  And  it  looks  as  if  that  mear 
"  such  seizure  or  taking  possession  "  as  the  grantee  can  make  c 
take  of  his  own  mere  motion  without  the  aid  of  the  Court.  Sti 
I  cannot  sufficiently  explain  to  myself  the  generality  of  tl 
Court's  view  in  Expavte  Mackay,  Re  Jeavons,  and  the  oth( 
cases  I  have  referred  to,  to  enable  me  to  arrive  easily  at  a 
opinion  either  way  at  present,  and  so  I  prefer  to  rest  m 
decision  on  the  other  grounds. 

The  questions  in  the  case  should  be  answered — (a)  Ye 
(B)  All.     (c)  Yes,  the  whole. 

Holroyd,  J.  The  first  English  Bills  of  Sale  Act,  17  &  1 
Vict.,  c.  36,  passed  in  1854,  was  brought  into  the  law  of  Victor 
with  very  slight  alteration  by  our  Act  No.  141,  which  came  inl 
operation  on  the  18th  of  August  1862.  Between  these  tv 
statutes  there  is  no  diflerence  material  to  the  question  which 
am  about  to  discuss.  The  policy  of  both,  as  expressed  in  tl 
title  and  preamble,  >vas  to  prevent  frauds  being  committed  upc 
creditors  by  the  secret  use  of  a  class  of  written  instrumen 
transferring  personal  chattels,  which  were  not  delivered  to  tl 
transferrees  but  of  which  they  were  empowered  to  take  posse 
sion.  Thus  the  transferrors  were  enabled  to  keep  up  tl 
appearance  of  being  in  good  circumstances,  and  obtain  a  cred 
which  they  did  not  deserve.  There  is  a  slight  discrepanc 
between  the  preamble  of  the  English  Act  and  our  own,  fro 
which  it  appears  that  the  frauds  struck  at  by  the  first  we 
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principally  frauds  by  creditors  upon  creditors.     This  class  of  ^^ 

matroments,  shortly  described  in  the  title  as  *'  bills  of  sale/'  is  i^s^ 

defined  by  sec  7  of  17  and  18  Vict.,  c.  36,  as  including  "  bills  of  The  Bank  of 

sale  assignments  transfers  declarations  of  trust  without  transfer  li^kiT 

and  other  assurances  of  personal  chattels  and  also  powers  of  ,  ^^  *^'  ^.^^ 

attorney  and  authorities  or  licenses  to  take  possession  of  personal       Foundry 

Company 
diattels  as  security  for  any  debt ; ''  and  then  follows  a  catalogue       Limited 

(rf  mstnments  which  the  expression  is  not  to  include.     There  is  ^'^*  Liquidation) 

a  redundance    of    terms  in   this  clause   which  is  rather  em-      Holroyd,  J. 

htmssing.     A  bill  of  sale  as  known  to  the  common  law  is  a 

contract  under  seal   whereby   a  man  p&sseth   the   right    and 

interest  that  he  hath  in  goods  and  chattels.     An  assignment,  &s 

an  instrument  distinguished  from  an  act  of  conveyance,  is  one, 

either  under  seal  or  not,  by  which  a  man  assigns  or  sets  over  the 

interest  he  hath   in  anything  to  another.     A  transfer  is  not  a 

technical  name,  excepting  perhaps  under  the  Transfer  of  Land 

Ad',  but  it  is  used  in  common   parlance   for   the   instrument 

which  transmits,  as  well  as  for  the  act  of  transmitting  from  one 

person  to  another  the  interest  which  a  man  hath  in  anything, 

and  in  the  former  sense  is  equivalent  to  assignment.    Assurance 

is  the  old  word  for  conveyance  of  land  at  common  law,  and  when 

applied  by  analogy  to  goods  should  not  have  a  wider  signifi- 

cuice.    Declarations  of  trust  without  transfer  seem  to  have  been 

ngarded  by  the  draughtsmen  as  assurances.     Strictly  speaking, 

I  think  they  are  not ;  but  they  create,  though   they  do   not 

transfer  or  confirm,  an  equitable  property.     Possibly,  as  was 

sQggested  during  the  argument,  the  interests  so  created  may 

have  been  the  only  equitable  interests  which  were  contemplated 

by  the  framers  of  the  Act,    but  the  equitable  property  in  a 

chattel  is  capable  of  being  assigned  just  as  much  as  the  legal 

property,  and   the  definition  is  quite  wide  enough  to   include 

^nignments    of    equitable    interests.       Simple    authorities    or 

hcenses  to  take  possession  as  security   for  a  debt,  unlike  the 

other  instruments  enumerated,  neither  transfer  nor  create  any 

property,  but  give  the  right  to  seize  and  hold  the  chattels  until 

fte  debt  is  paid.     "Personal  chattels"  mean,  as  defined  by  the 

"•ine  7th  section,  goods,  furniture,  fixtures,  and  other  articles 

^We  of  complete  transfer  by  delivery,     Reading  the  defini- 
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tions  by  the  light  of  the  preamble,  it  seems  to  me  necessarily 
follow  that  the  assurances  mentioned  must,  excluding  declar 
tions  of  trust,  be  restricted  to  instruments  which  pass  tl 
property  legal  or  equitable  in  the  chattels  transferred  with 
right  to  take  possession  of  the  chattels.  Declarations  of  tru 
imply,  and  authorities  to  take  possession  confer  expressly,  tl 
right  of  possession  according  to  the  trust  or  authority.  Tl 
^  right  to  take  possession  may  be  exerciseable  sooner  or  later,  b 
it  must  be  exerciseable  at  some  time,  unless  the  bill  of  S8 
should  be  previously  satisfied.  The  fraud  proscribed  cou 
never  be  perpetrated  unless  the  power  of  seizure  existed. 

Sec.  1  of  17  &  18  Vict.,  c.  36,  which  directs  the  filing 
bills  of  sale,  enacts  that  "  every  bill  of  sale  of  personal  chatt( 
made  after  the  passing  of  that  Act  either  absolutely  or  co 
ditionally  or  subject  or  not  subject  to  any  trusts  and  ivJiere 
the  grantee  or  holder  shall  have  power  either  with  or  witho 
notice  and  either  immediately  after  the  making  of  such  bill 
sale  or  at  any  future  time  to  seize  or  take  possession  of  ai 
property  and  effects  comprised  in  or  made  subject  to  such  bill 
sale,  and  every  schedule  etc.  shall  together  with  an  affida^ 
etc.  be  filed,'*  and  so  forth.  This  section  does  not  in  my  opini 
limit  the  instruments  of  the  class  defined  which  are  to  be  affect 
by  the  Act,  but  rather  defines  more  clearly  what  instruments  s 
comprised  in  that  class,  and  if  anything  increases  the  number 
them.  But  for  the  explanation  afforded  by  sec.  1,  it  might  ha 
been  doubted  whether  "  bills  of  sale  "  as  defined  included  a 
instruments  under  which  the  power  of  seizure  was  not  immedii 
or  could  only  be  exercised  after  notice,  or,  having  regard  to  t 
preamble,  whether  absolute  deeds  of  gift  were  within  t 
mischief  which  the  Act  aimed  at  correcting.  It  may  perhaps 
worth  observing  that  while  this  section  comes  first  in  the  A 
the  section  of  definitions  is  the  last  but  one,  the  last  merely  c( 
fining  the  operation  of  the  Act  to  England.  The  points  to  whi 
I  especially  desire  to  draw  attention  are  these,  that  neither 
sec.  7  nor  in  sec.  1  is  any  instrument  described  which  woi 
create  a  mere  equitable  charge,  and  that  in  neither  section  c 
the  words  "  take  possession  of  "  be  fairly  construed  as  get  i 
benefit  of  possession  through   the   agency  of  the  Court.     1 
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words  of  sec.  1  are  particularly  strong.     The  iastrument  must  be  i;zi 

one  whereby  the  grantee  or  holder  shall  have  power  to  seize  or  take  i^^ 

possession  of  the  goods.     But  in  fact  the  Court  cannot  properly    Tub  Bank  of 
be  described  as  the  agent  of  the  person  who  seeks  its  assistance        Limited 
for  the  purpose  of  enforcing  an  equitable  charge ;    nor  is  the      t^no^lands 
receiver,  when  the  Court  appoints  one,  the  agent  of  the  plaintiff.       Foundry 
If  ray  view  on  either  of  these  points  is  correct,  then  the  deben-        Limitkd 
tores  issued  by  the  Langlands  Foundry  Company  Limited  in  ^^^    iq»^ation) 
1888,  and  of  which  the  Bank  of  Victoria  Limited  is  now  holder,      Holroyd,  J. 
did  not  need  to  be  registered  as  bills  of  sale  under  our  law.    The 
definition  of  bills  of  sale  in  sec.  9  of  our  Act  No.   141,  which 
corresponds  with  sea  7  of  17  &   18  Vict.,  c.  36,  has  remained 
Unchanged  to  the  present  day.     It  was  repeated  in  sec.  63  of  the 
Instrtiments  and  Securities  Statitte  1864,  and  again  repeated 
in  sec  132   of  the  Instruments  Act  1890.     The  definition  of 
personal   chattels  has  also  with    one   exception   remained    un- 
changed, the  exception   being  that,  the  words  "also  a  growing 
crop  or  growing  crops  of  agricultural  produce  including  perennial 
grass  or  of  horticultural  produce  including  fruit  of  any  kind  " 
were  introduced  into  the  definition  by  sec.  1  of  29  Vict.,  No.  280, 
and  thence  taken  into  the  Instruments  Act  1890.     Sec.  2  of  our 
Act  No.  141,  which  in  terms  directed  what  bills  of  sale  should 
be  filed,  and  in  those  terras  agreed  exactly  with  sec.  1  of  the 
English   17  &  18  Vict.,  c.  26,  but   which,  as  I  think,  merely 
explained   more   clearly   the   meaning  of  the  expression  "  bills 
of  sale,"  was  re-enacted  by  sec.  56   of   the   Instruments  and 
Securities  Statute   1864,   and   again    re-enacted    by    sec.    133 
of  the   Instruments    Act   1890,   with    an    extension    only    of 
the  time  for   filing,  first   introduced   by   sec.    11    of   No.    557. 
It  was  decided  in  Askexv  v.  Danby  (p)  that  the  whole  of  the  Act 
No.  537,  excepting  sec.  11,  was  confined  in  its  operation  to  bills  of 
sale  given  by  way  of  security.    That  Act  contained  no  new  defin- 
ition of  bills  of  sale,  but  from  internal  evidence  it  was  held  that 
its  application  must  be  so  restricted.     The   first  section  of  it, 
re-enacted  by  sec.  134  of  the  Instilments  Act  1890,  provides 
that  no  bill  of  sale  shall  be  valid  until  filed  in   the  manner 
prescribed,  and  shall  not  be  filed  until  notice  of  intention  to  file 

(p)    18  V,L.R.  335. 
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^•^  it  has  been  lorlged  as  prescribed.    Nothing  indicates  an  intention 

1898  on  the  part  of.  the  Legislature  to  enlarge  in  any  direction  the 

ThkBankof    class   of  instruments  subjected  to  these  stringent  enactments. 

LiKUTEi)^       According  to  the  decision  in  Aslcew  v.  Danby,  "  bill  of  sale"  in 

*'•  sec.  1  must  have  tacked  on  to  it  the  qualifying:  words  "  given  by 

Foundry       way  of  security."     With  that  qualification,  it  must  be  taken  as 

Limited        referring  to  such  instruments  as  would  previously  have  needed 

(IN  Liquidation)  registration  to  escape  the  consequences  attached  to  the  trans- 

Holroyd,  J.      ferror's  apparent  ownership  of  the  chattels.      That  must  be  the 

case  whether  sec.  2  of  No.  141  modified  the  definition  of  bill  of 

sale  in  sea  9,  or,  as  I  think,  only  explained  it. 

The  English  Act,  17  &  18  Vict.,  a  36,  was  repealed  by  the 
Bills  of  Sale  Act  1878,  41  &  42  Vict,  c.  31,  which  came  into 
operation  on  the  1st  Januaiy  1879.  By  the  3rd  section  of  the 
new  Act  it  was  declared  that  it  should  apply  to  every  bill  of  sale 
executed  after  that  day,  whether  absolute  or  subject  or  not 
subject,  to  any  trust,  whereby  the  holder  or  grantee  (as  in  the 
repealed  Act)  should  have  power  either  with  or  without  notice,  and 
either  immediately  or  at  any  future  time,  to  seize,  and  so  forth. 
Sec.  4  added  to  the  definition  of  bills  of  sale  contained  in  sec  7 
of  the  repealed  Act  the  following  items,  namely  : — "  Inventories  of 
goods  with  receipt  thereto  attached  or  receipts  for  purchase- 
moneys  of  goods,"  which  it  classed  as  assurances ;  "  and  also  amy 
agreement  whether  intended  or  not  to  be  followed  by  the  execu- 
tion of  any  other  instrument  hy  which  a  right  in  equity  to  ony 
permnal  chattels  or  to  any  cha^i^ge  or  security  thereon  shall  he 
conferred"  This  last  clause  was  inserted  at  the  end  of  the  list 
of  specified  instruments  which  the  definition  was  to  include,  and 
apparently  as  a  drag-net.  It  embraces  not  merely  equitable 
assignments,  but  any,  even  the  barest  charge,  under  which  no 
power  to  seize  at  any  time  would  be  conferred  upon  the  grantee 
or  holder.  There  is  certainly  a  contradiction  of  terms  between 
these  two  sections.  The  only  way  to  reconcile  the  contradiction 
and  to  impose  upon  the  grantee  the  necessity  of  resfistering  an 
equitable  charge  pure  and  simple  is  to  enlarge  the  meaning  of 
the  words  "power  to  seize,"  and  to  interpret  them  as  including 
the  power  of  the  grantee  to  get  the  Court  to  seize  on  his  behalf. 
That  is  a  meaning  which  in  my  opinion  these  words  will  not 
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properly  bear,  and  were  not  intended  to  bear  in  the  repealed  Act,  ^^ 

where  the  governing  idea  was  the  power  of  the  grantee  himself  ^^^ 

to  seize.    In  the  subsequent  English  Act  of  1882,  45  &  46  Vict.,     The  Bank  or 
c  43,  several   important  changes    were   made;    and,   amongst        UwnVu 
others,  bills  of  sale  given  otherwise  than  by  way  of  security  ^' 

were  excluded   from   its   operation;   but   the   meaning   of    the       Foundry 
expression  was  with  that  limitation  retained.     Considerin  g  the       Limited 
divergence  of  the  later  English  Acts  from  the  earliest  I  think  ^''^  Liquidation) 
that  the  authorities  which  were  cited  to  us  can  only  be  of  assist-      Holroyd,  J. 
ance  when  they  bear  directly  upon  the  question  what  instru- 
ments were  directed  by  that  earliest  Act  to  be  registered,  or 
contain  intimations  of  what  would  have  been  the  opinions   of 
the  Judges  upon  that  point  if  it  had  come  before  them. 

In  1873  it  was  decided  that  an  agreement  to  give  a  bill  of 
sale,  relied  upon  as  an  equitable  assignment  of  the  goods 
required  registration  under  17  &  18  Vict.,  c.  36,  as  falling 
within  the  general  description  of  assurances  of  personal  chattels : 
Exparte  Mackay,  re  Jeavona  (q) ;  see  also  Exparte  Conning, 
re  Steele  (r).  In  1876  it  was  held  that  a  deed  by  which  a  debtor 
eovenanted  that  if  the  debt  was  not  paid  on  a  day  named  certain 
chattels  should  be  charged  with  it,  and  that  he  would  when 
required  assign  them  to  the  creditor  as  security,  was  void 
a^iainst  another  creditor  of  the  debtor  who  had  taken  the 
chattels  in  execution,  inasmuch  as  it  had  not  been  registered  : 
Edwards  v.  Edwards  («).  That  was  a  judgment  of  the  Lords 
Justices  James  and  Mellish.  The  reasons  which  Lord  Justice 
Mellish  adduced  for  his  decision  were  two  :  first,  that  the  deed 
was  an  instrument  under  seal  charging  the  goods  with  the  debt, 
which  His  Lordship  was  of  opinion  would,  even  at  law,  if  it  did 
not  pass  the  property  in  the  goods,  be  held  to  give  a  right  to  the 
possession  of  them  as  security ;  anrl  secondly,  that  it  contained  a 
covenant  to  assign  the  goods  when  required,  which  clearly  gave 
aa  eqaitable  title  to  them.  It  is  true  that  His  Lordship  is  re- 
ported as  having  said — "  I  think  that  any  equitable  security 
which  g:ives  a  right  to  take  possession  through  the  agency  of  the 
Court  is  within  the  Act."     If  His  Lordship  has  been  accurately 

[q)     L.R.  8  Ch.  App.  M8.  (r)     L.R.  16  Eq.  414. 

{$)    L.R.  2  Ch.  Div.  291. 
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reported,  and  meant  to  imply  that  there  was  no  dlstincti 
between  an  equitable  assignment  and  a  mere  charge,  his  obsen/ 
tion  was  at  most  a  dictum,  and  not  consonant  with  the  groun 
which  he  assigned  for  his  decision.  He  rested  his  judgment 
the  equitable  assignment,  which  gives  the  right  of  taki 
possession  to  the  assignee,  while  a  mere  charge  does  not  B 
I  doubt  if  he  did  mean  what  has  been  suggested.  Any  pers 
(IN- Liquidation)  ^^^q  has  the  right  of  possession  may  be  driven  to  the  Court  i 
Holroyd,  J.  assistance  in  asserting  it,  but  when  he  has  asserted  it  t 
possession  will  be  his.  The  possession  of  the  Court  will  n 
In  the  case  of  the  Standard  Manufacturing  Co.  Ltd,  (t),  whi 
was  so  much  discussed  before  us,  the  Lord  Chancellor  .(Lc 
Halsbury)  asked  the  question — "  Has  it  ever  been  decided  tl 
under  the  Act  of  1854  or  under  the  Act  of  1878  the  debentui 
of  a  company  required  registration  ?"  Counsel  for  the  executi 
creditors  replied — "  It  was  never  decided  that  they  did  not  un 
Read  v.  Joannon  (u),  and  it  was  the  general  understand! 
that  they  did."  He  then  alluded  to  the  definition  of  "I 
of  sale "  in  sec.  4  of  the  Act  of  1878,  remarking  truly  ai 
forcibly  that  "  every  mode  of  creating  a  charge  on  persoi 
chattels  is  hit  at  by  that  section."  But  in  support  of  1 
argument  he  subsequently  referred  to  the  deed  of  covena: 
which  in  the  beforementioned  case  of  Ed^vards  v.  Edwards  h 
been  held  to  require  registration  under  the  Act  of  1854,  whei 
upon  Lord  Justice  Fry  interjected  "  That  was  not  a  mere  char; 
but  an  agreement  which  would  give  a  right  to  possession.** 
this  and  other  cases  the  distinction  between  a  mere  charge  a 
an  equitable  assignment,  which  is  tantamount  to  an  acti 
transfer  of  the  chattels,  has  been  manifestly  present  to  the  mi 
of  the  Court.  It  has  several  times  recently  been  assumeil, 
judicially  declared  by  the  Courts  in  England,  that  debentuj 
like  those  issued  by  the  Langlands  Foundry  Company  L 
would  have  required  registration  as  bills  of  sale  under  t 
English  Acts  of  1878  and  1882,  if  those  Acts  had  applied  to  1 
debentures  of  incorporated  companies  generally:  See,  i 
instance,  Ednwnds  v.  Blaina  Furnaces  Co.  (v) ;  Great  Nmiht 


(0     [1891]  1  Ch.,p.  627. 


kv) 


(u)    25  Q.B.D.  300. 
36  Ch.  D.  215,  218. 
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Railway  Co.  v.  Coal  Co-operative  Co,  (w).    But  I  know  of  no  ^'^' 

case,  unless  that  of  Edvxirda  v.  Edwards  can  be  regarded  as  one,  1898 

in  which  such  an  assumption  has  been  made,  or  j\idicial  declar-    The  Bank  of 
ation  pronounced,  with  respect  to  the  Act  of  1854.  LimSed 

Debentures  such  as  those  of  the  Langlands  Foundry  Company     ,      ^' 
were  held  m  the  Standard  Manufacturing  Company  s  case  not       Foundry 
to  be  within  the  scope  of  the  BiUs  of  Sale  Act  1878,  when  issued        Limited 
by  incorporated  companies  for  the  registration  of  whose  mort-  ^'^'  Liquidation) 
gages  or  charges  other  provisions  had  been  made  by  the  Com-     Holroyd,  J, 
panies   Clauses   Act  1845,  or    by   the  Companies    Act    1862 ; 
see,    also,     Edmonds    v.  Blaina    Fumades     Co,   (ubi    sup.); 
Levy   V.    Ahercoi^ris    Slab    Co.    (x)\     Great     Northern    Rail- 
way  Co.   V.    Coal    Co-operative    Co.    {libi    sup.\    and    others. 
But  I  would  point  out  that  the  circumstances  in  this  colony 
were  different.      Our  Act   No.   141    preceded  by   nearly  two 
years  the  Companies  Statute  1864,  which  was  the  first  general 
Act  passed  here  for  the  incorporation  of  trading  companies.    I 
have,  therefore,  in  forming  my  judgment,  left  out  of  account 
altogether  that  the  Foundry  Company  was  an  incorporated  com- 
pany, and  for  the  reasons  assigned  I  think  that  the  questions 
stated  for  the  opinion  of  the  Court  should  be  answered  in  favour 
of  the  plaintiff,  as  follows :— (a)  Yes.     (b)  All.     (c)  Yes,  the 
whole  sum. 

a'Beckett,  J.  I  concur  in  the  judgment  of  the  Court  as 
to  the  validity  of  the  debentures  on  the  ground  that  they  are 
not  bills  of  sale  '*  by  which  the  grantee  or  holder  has  power  to 
seize  or  take  possession  of  any  pi^operty  "  within  the  meaning  of 
sec.  133  of  the  Instruments  Act  1890.  The  words  above 
mentioned  form  no  part  of  the  definition  of  a  bill  of  sale  in  sec. 
132.  Sec.  134  is  on  the  face  of  it  general,  and  would  cover 
any  bill  of  sale  as  defined  by  the  Act  whether  giving  power  to 
seize  or  not,  so  that  on  a  literal  interpretation  of  the  Act  an 
instrument  within  the  definition,  though  giving  no  such  powers, 
would  be  void  unless  filed.  Looking,  however,  to  the  course  of 
legislation  by  the  Acts  which  are  consolidated  in  the  Act  of 
1890, 1  am  satisfied  that  sec.  134  was  not  intended  to  have,  and 

[w)    [1896]  1  Ch.,  p.  187.  (x)    37  Ch.  D.  263. 
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ought  not  to  be  construed  to  have,  this  effect.  The  section  was  sec. 
1  of  Act  No.  557  (Service  s  Act),  and  sec.  17  of  that  Act  provided 
that  it  should  be  construed  with  and  as  part  of  Part  VII.  of  the 
Itiatruvients  and  Securities  Statute,  in  which  the  law  as  to  bills 
of  sale  was  then  contained.  The  object  of  Act  No.  557  was  to 
add  the  preliminary  of  notice  to  all  documents  given  by  way  of 
security  which  already  required  registration  as  bills  of  .sale.  It 
was  no  part  of  its  policy  to  impose  the  obligation  of  registration 
with  reference  to  a  new  class  of  documents  not  requiring 
registration  under  the  then  existing  law.  I  therefore  think 
that  debentures  which  would  not  have  required  registration 
under  the  law  now  contained  in  sec.  183  are  not  required  to  bo 
registered  by  the  law  now  contained  in  sec.  134. 


Solicitors  for  plaintiff:  Moule,  HaTnilton  Jj  Kiddle, 
Solicitors  for  defendant :  P,  D.  Phillips  <b  Son, 
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Trustee  company — Power  of  investment — Secunty  authorized  by  trust  dte.d  Fixed 
dejyosit  m  batik—Companies  Act  1890  (No.  1074),  «.  384~7Vi«rf«  Act  1896 
(No.  1421),  s.  29  {b)^Statute  of  Limitations —Breach  of  trust— Covenant — 
Acquiescence  by  c.q.1, 

M^lrA '  MHiiit  09-  Where  there  is  an  appointment  to  and  an  acceptance  of  a  trusteeship  under  seal, 

'JtuiULi'^Cnw^/«i*s)^  **V*"*^  there  is  no  express  covenant  by  the  trustee  to  do  any  special  act  or  to  per- 

2^— —  ^  form  any  duty,  no  covenant  to  invest  upon  any  kind  of  security  is  to  be  implied  : 

Adey  v.  Arnold  (2  De  G.  M.  k  G.  432).  This  doctrine  will  be  held  to  apply  even 
.  where  there  is  a  provision  in  the  deed  that  the  trustees  shaJl  invest  upon 
particular  named  securities.  No  minute  differences  in  the  form  in  which  the 
obligations  of  the  trustee  are  expressed  should  be  regarded,  and  unless  something 
upon  the  face  of  the  deed  plainly  shows  that  the  trustee's  execution  thereof  ^-as 
required  for  some  purpose  beyond  the  acceptance  of  the  trust  the  rule  laid  down 
in  Adey  v.  Arnold  should  govern. 

The  lending  by  trustees  of  trust  money,  without  fraud,  on  unauthorized 
securities  is  a  breach  of  trust,  which  falls  within  sub-sec.  (6)  of  sec.  29  of  the 
Trusts  Act  1896  (No.  1421),  and  actions  in  respect  of  it  must  be  brought  by  those 
not  under  disability  within  six  years  after  the  cause  of  action  accrue. 

If  however  one  not  under  disability  who  is  entitled  to  the  income  of  the  trust 
*  fund  for  her  life,  together  with  her  infant  son  who  is  entitled  thereto  in  remainder. 


Digitized  by 


Google 


VOL  XXIV.] 


LXI  A  LXII  VICT. 


259 


brings  an  action  for  such  a  breach  of  trust  after  the  six  years  have  expired  the 
Coart  will  in  the  interest  of  her  co-plaintifif  order  the  fund  to  be  replaced,  and 
she  will  thus  gain  the  benefit  of  the  income  which  may  arise  when  the  replaced 
fasd  is  invested  on  authorized  security  ;  but, 

Semble,  if  she  had  acquiesced  in  the  unauthorized  investments  the  Court 
would  give  to  the  trustee  any  difference  in  income  of  the  investment  of  the 
replaced  fund  over  the  unauthorized  investment. 

Action  by  Ellen  Elizabeth  Jane  Matthews  and  Neville 
I^"gl^y>  a^  infant,  by  Ellen  Elizabeth  Jane  ilatthews,  his  next 
friend,  against  the  Trustees  Executors  and  Agency  Company 
Limited  for  a  declaration  that  certain  investments  made  by  the 
company  as  trastee  of  a  marriage  settlement  were  in  breach  of 
trust. 

A  marriage  settlement,  bearing  date  the  12th  April  1881, 
made  in  anticipation  of  a  marriage  between  Ellen  Elizabeth 
Jane  Matthews,  then  Ellen  Elizabeth  Jane  Plummer,  with  one 
Hector  Mackenzie  Langley,  recited  that  a  sum  of  4,000i.  had 
been  paid  by  Ellen  Elizabeth  Jane  Plummer  to  the  company 
immediately  before  the  execution  thereof,  which  the  company 
thereby  acknowledged;  and  it  provided  that  she  did  thereby 
grant  and  assi^^n  unto  the  company  all  the  distributive  share, 
estate,  and  interest  to  which  she  was  entitled  as  one  of  the  next 
of  kin  of  her  father,  William  Plummer,  an  intestate,  including 
.such  4,00OZ.,  and  also  all  the  distributive  share  to  which  she  was 
entitled  as  one  of  the  next  of  kin  of  her  uncle  Joseph  Piummer, 
and  all  the  share  and  interest  to  which  she  was  entitled  under  a 
(?ertain  indenture  of  settlement  "  to  have  hold  receive  and  take 
the  said  sum  of  4,000i.  and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  granted  and  assigned  unto  and  to  the 
use  of  the  said  The  Trustees  Executors  and  Agency  Company 
Limited  according  to  the  nature  of  the  property  upon  the  trusts 
and  subject  to  the  provisos  declarations  and  agreements  herein- 
after contained  that  is  to  say" — upon  trust  for  her  until  the 
intended  marriage,  "  and  after  the  solemnization  thereof  upon 
trust  to.  pay  forthwith  to  the  said  Hector  Mackenzie  Langley 
the  sum  of  oOOl.  and  the  trustees  shall  invest  the  residue  of 
the  said  sum  of  4,000Z.  and  all  other  the  moneys  which  shall 
come  to  their  hands  in  respect  of  the  capital  of  the  shares  of 
the  said  Ellen  Elizabeth  Jane  Plummer  hereinbefore  expressed 
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to   be  hereby  granted  and   assigned  at  the   discretion  of  the 
trustees  in  their  names  or  under  their  control  in  or  upon   the 
public  stocks   funds   or   debentures   of  any   of  the   Australian 
colonies  or  in  or  upon  mortgage  of  freehold  lands  in  the  colony 
of  Victoria  and  with  power  to  the  trustees  at  their  discretion 
from  time  to  time  to  vary  or  transpose  such  securities  into  or  for 
others  of  the  same  or  like  nature  and  the  trustees  shall  pay  the 
dividends  interest  and  income  of  the  securities  in  or  upon  which 
the  trust  funds  shall  for  the  time  being  be  invested  to  the  said 
Ellen  Elizabeth  Jane  Plummer  during  her  life  for  her  sole  and 
separate    use    independently    of    the    said    Hector   Mackenzie 
Langley  and  of  his  debts   control   and   engagements   and    her 
receipt  alone  shall  be  a  discharge  for  the  same  and  she  shall  not 
have  power  to  dispose  or  deprive  herself  of  the  benefit  thereof 
by  anticipation  and  after  the  death  of  the  said  Ellen  Elizabeth 
Jane  Plummer  the  trustees  shall  stand  possessed  of  the   said 
securities  and  the  dividends  interest  and  income  thereof  in  trust 
for  all  or  such  one  or  more  exclusively  of  the  other  or  others  of 
the  issue  of  the  said  Ellen  Elizabeth  Jane  Plummer  born  during 
the  lives  of  the  said  Hector  Mackenzie  Langley  and  the  said 
Ellen   Elizabeth   Jane  Plummer  or  of  the   survivor  of  them" 
.     .     .     .     as  they  should  jointly  appoint  and  in  default  of  such 
appointment  as  the  survivor  of  them   should  appoint  and   in 
default  of  such  appointment  in  trust  for  all  the  children  or  any 
the  child  of  the  said  Ellen  Elizabeth  Jane  Plummer  who  being 
sons  should  attain  the  age  of  21  years  or  being  daughters  should 
attain  that  age  or  marry  under  that  age. 

The  marriage  was  duly  celebrated  on  the  27th  April  1881, 
and  the  plaintiff,  Neville  Langley,  was  the  only  child  of  the 
plaintiff  Ellen  Elizabeth  Jane  Matthews,  and  was  of  the  age  of 
14  years. 

A  decree  nisi,  granted  on  the  petition  of  the  wife,  for  the 
dissolution  of  her  marriage  with  Hector  Mackenzie  Langley,  was 
on  the  23rd  March  1891  made  absolute  by  this  Court.  On  the 
18th  July  1882  it  was  ordered  by  the  Court  that  the  marriage 
settlement  should  be  varied  by  giving  to  the  plaintiff,  Ellen 
Elizabeth  Jane  Matthews,  the  same  right  of  appointment  over 
the  property  as  if  Hector  Mackenzie  Langley  were  then  dead. 
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The  joint  power  of  appointment  was  never  exercised,  and  the 
power  of  appointment  vested  in  £llen  Elizabeth  Jane  Matthews 
by  virtue  of  such  order  had  not  been  exercised. 

On  the  10th  February  1894  the  plaintiff  Ellen  Elizabeth  Jane 
Matthews  was  married  to  one  Isaac  Humphries  Matthews. 

On  the  22nd  March  1888  the  defendant  company  invested 
4492w  88.  Id.,  part  of  the  residue  of  the  moneys  on  fixed  deposit 
for  two  years  with  the  Australian  Deposit  and  Mortgage  Bank 
Limited.  On  11th  November  1889  the  defendant  company 
invested  550L  more  of  such  moneys  on  fixed  deposit  for  three 
years  with  the  same  bank.  On  the  22nd  March  1890  the  first 
deposit  became  payable,  and  the  defendant  company  re-invested 
it  with  the  same  bank  on  fixed  deposit  receipt  for  two  years. 

On  the  1st  April  1892  an  extraordinary  resolution  was 
passed  for  winding  up  the  bank,  and  on  the  12th  May  1892  a 
new  company  was  formed,  having  for  its  objects  the  purchase 
from  the  bank  of  the  whole  or  a  portion  of  its  property  and 
assets,  and  carrying  on  its  business,  and  carrying  on  a  general 
land,  banking,  and  financial  business,  and  other  purposes. 

The  defendant  company  on  the  4th  October  1892  applied  for 
and  accepted  deposit  receipts  in  the  new  company  for  4492.  8.9. 
Id,  payable  in  five  years  from  1st  April  1892 ;  5501.  payable  in 
five  years  from  11th  November  1892,  in  full  satisfaction  and 
diachaige  of  the  liability  of  the  bank  in  liquidation.  The  new 
bank  had  not  been  able  to  pay  interest  on  the  deposit  receipts, 
and  their  value  was  much  below  par. 

The  plaintiffs  alleged  that  all  these  deposits  were  made  by 
the  defendant  company  in  breach  of  its  trust  as  trustee  of  the 
marriage  settlement  and  claimed  a  declaration  to  that  effect,  and 
an  order  that  the  company  repay  to  the  trust  estate  the  amounts 
so  invested.  They  also  claimed  alternatively,  Mrs.  Matthews 
500/.  damages,  and  Neville  Langley  500i.  damages. 

The  defendant  company  alleged  that  it  was  unable  to  obtain 
iDvestments,  or,  alternatively,  satisfactory  investments,  for  the 
moneys,  and  that  it  deposited  them  with  the  said  banking 
eompany  awaiting  investment,  and  not  otherwise ;  and  it  said 
that  such  company  was  a  banking  company  complying  with  the 
conditions  set  out  in  sec.  384  6f  the  Companies  Act  1890,  and 
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that  the  deposit  of  the  moneys  was  justified  and  authorized  by 
such  section;  that  it  accepted  the  deposit  receipts  in  the  new 
company  in  good  faith  and  in  the  interests  of  the  beneficiaries 
under  the  settlement,  and  after  careful  consideration  of  the 
circumstances  arising  from  the  winding  up  of  the  old  company 
owing  to  inability  to  pay  its  debts  and  from  the  sale  of  all  its 
assets  to  the  new  company,  and  it  would  contend  that  in  the 
circumstances  it  was  not  liable  for  any  loss  arising  from  the 
acceptance  of  the  deposit  receipts  in  the  new  company. 

The  defendant  company  also  relied  on  the  Stattite  of 
Limitations,  21  Jac.  1,  c.  16,  and  on  sec.  29  of  the  Triiats 
Act  1896.  It  further  alleged  that  the  deposits  were  made  with 
the  knowledge  and  approval  of  the  plaintifi*  Ellen  Elizabeth  Jane 
Matthews,  and  in  the  circumstances  would  contend  that  she  was 
not  entitled  to  any  of  the  relief  claimed,  and  as  particulars  of 
such  knowledge  and  approval  said  that  statements  of  list  of 
investments  setting  out  the  deposits  were  furnished  to  her  on 
31st  March  1889,  31st  March  1890,  16th  April  1891,  and  3Ist 
March  1892,  and  accounts  showing  the  interest  on  such  deposit 
receipts  were  furnished  at  various  dates  about  half-yearly,  and 
subsequently  the  amounts  of  such  interest  were  paid  to  and 
received  by  her  or  her  banker,  and  she  used  the  moneys  and 
never  protested  against  the  deposits  until  shortly  before  the 
action. 


IrviTie  and  Wanlias  for  the  plaintiffs — The  decision  in  Swan 
V.  The  Perpetual  Execaiors  and  Trustees  Association  of  Austral- 
asia Ltd.  (a)  shows  that  the  deposits  were  made  in  breach  of 
trust.  Mrs.  Matthaws  never  consented  to  the  investments,  and 
in  accepting  the  lists  of  investments  and  accounts  did  so  not 
knowing  her  legal  rights,  and  therefore  could  not  be  said  to 
acquiesce  so  as  to  deprive  her  of  her  remedy.  In  October  1892 
her  solicitor,  after  an  interview  with  the  sub-manager  of  the 
defendant  company,  who  referred  him  to  sec.  384  of  the 
Companies  Act  1890  advised  her  that  she  would  not  succeed  if 
she  were  to  bring  an  action.  This  advice  she  believed  to  be 
good  imtil  the  decision  in  Swan  v.  Perpetual  Trustees  Executors 
(a)    [1897]  23  V.L,R.  293. 
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and  Aqeacy  Company  Limited,  As  soon  as  she  knew  of  her  legal 
rights  she  brought  this  action.  The  case,  it  is  submitted,  does 
not  fall  within  the  provisions  of  21  Jac.  1,  c.  16,  and  sec.  29  of 
the  Trusts  Act  1896.  The  liability  of  the  defendant  company 
should  be  treated  as  arising  from  a  breach  of  covenant.  The 
company  accepts  the  trusts  of  the  document  under  seal,  one  of 
which  is  that  it  shall  invest  in  the  securities  named.  The  period 
of  limitation  for  an  action  for  breach  of  a  covenant  under  seal 
is  20  years.  In  any  case  the  latter  Act  would  not  apply  to  the 
infant  plaintiff,  who  eventually  will  be  entitled  to  the  whole  of 
the  corpus,  and  who  is  entitled,  for  his  protection,  to  have  the 
whole  of  the  money  put  into  a  proper  state  of  investment. 
We  admit  that  the  substituted  deposit  receipts  in  the  new  bank 
were  taken  in  good  faith  and  in  the  supposed  interests  of  the 
beneficiaries. 
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Giissen  for  the  defendant  company — It  Is  submitted  that  sec. 
384  of  the  Companies  Act  1890  gives  power  to  trustee  com- 
panies to  deposit  trust  moneys  by  way  of  investment  in  such 
banking  companies  as  are  therein  set  forth.  The  case  of  Hwan 
V.  The  Perpetual  Executors  and  Trustees  Association  of 
Australasia  Limited  is,  no  doubt,  to  the  contrary,  but  it  is 
under  appeal  to  the  Privy  Council.  It  is,  however,  further 
submitted  that  as  the  greatest  difficulty  was,  owing  to  the 
state  of  the  market,  experienced  in  finding  any  securities  of  the 
kind  referred  to  in  the  marriage  settlement,  the  company  was 
justified  in  putting  the  money  into  this  bank  on  fixed  deposit 
receipt,  awaiting  a  revival  in  the  market,  for  periods  at  the  ex- 
piration of  which  it  might  he  expected  that  such  securities 
would  be  available.  The  evidence,  it  is  submitted,  shows  that 
tills  bank  was  of  the  class  referred  to  in  the  section.  It  did  not  buy 
or  sell  land  after  the  passing  of  the  Trustees  Companies  Act 
1888  (No.  990),  sec  4,  which  is  now  sec.  384  of  the  Companies 
Act  1890.  It  is  next  submitted  that  sec.  29  of  the  Trusts  Act 
1890  makes  the  Act  21  Jac.  1,  c.  16,  apply  to  all  cases  of  breach 
of  trust  arising  from  no  dishonest  or  improper  motive,  and  limits 
ihe  right  of  action  to  aJl  cases  where  the  action  is  brought  within 
six  years  of  the  accrual  of  the  cause  of  action :  How  v.  Earl 
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Winterton  (6) ;  In  re  Bowden  (c) ;  Darby  and  Bosatiquet  on 
Statutes  of  Limitations  (2nd  eJ.),  p.  260  ;  sub-sec.  (6),  sec.  4, 
the  Trustees  Companies  Act  1888  (No.  990).  It  is  also  submit 
that  the  adult  plaintiff  has  acquiesced  in  the  breach  of  tn 
She  knew  of  the  deposits  from  the  start  and  yet  took  the  intei 
on  them.  She  also  believed  it  was  a  breach  of  trust,  for  i 
instructed  a  solicitor  as  to  it,  and  his  mistake  as  to  the  law  c 
not  be  held  to  be  an  excuse  to  her,  for  she  is  supposed  to  kn 
the  law.  No  doubt  such  acquiescence  would  not  bind  the  inf« 
but  so  far  as  her  interest  is  concerned  it  is  submitted  that 
relief  should  be  granted.  By  the  time  the  infant  becoi 
entitled  the  deposit  receipts  may  be  at  par.  It  is  theref 
submitted  that  the  judgment  against  the  defendant  compi 
should,  in  no  case,  go  further  than  to  compel  it  to  give  secui 
to  replace  the  moneys  when  the  infant  becomes  entitled  to  thi 


Irvine  in  reply. 


Cur.  adv.  vuU. 


a'Beckett,  J.  The  defendant  is  trustee  of  a  marri 
settlement  executed  in  April  1881.  Ellen  Elizabeth  J 
Matthews,  who  has  the  life  interest  in  the  settled  property  i 
power  to  appoint  the  corpus  to  any  child,  is  one  of  the  plainti 
the  other  is  her  son,  Neville  Langley.  In  March  1888 
defendant,  a.s  trustee  of  the  settlement,  deposited  a  sum  of  4 
88.  \d,  on  iixed  deposit  with  the  Australian  Deposit  and  Mi 
gage  Bank  Limited,  the  settlement  not  authorizing  this  modi 
investment.  In  November  1889  it  deposited  a  further  sun 
550i.  with  the  same  company.  In  March  1890  it  redepos: 
the  449i.  88.  Id.  with  the  same  company.  In  April  1892 
company  got  into  difficulties,  and  was  reconstructed  into  a  i 
company.  In  October  1892  substituted  receipts  for  the  4 
Ss.  \d.  and  550i.  were  taken  from  this  new  company.  I 
admitted  that  thi^^  new  deposit  on  the  exchange  of  receipts 
made  in  good  faith,  and  in  the  supposed  interest  of  the  b 
ficiaries.  It  was  a  salvage  operation,  and  if  the  original  inv 
ments  with  the  company  had  been  regular,  I  should  hold 
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defendant  to  have  incurred  no  liability  by  the  transax;tion  of 
1892.  This  new  arrangement  did  not  produce  the  income  which 
a  valid  investment  would  have  produced.  Mrs.  Matthews  and 
her  son  bring  this  action,  seeking  to  have  it  declared  that  the 
investments  of  the  sums  mentioned  were  breaches  of  trust,  and 
that  the  defendant  be  ordered  to  reinstate  the  trust  fund  by 
substituting  a  proper  investment.  For  the  defence  it  has  been 
contended  that  Mrs.  Matthews  is  barred  by  her  acquiescence,  as 
well  as  by  the  Statute  oj  Lindtatiovs  and  the  Trusts  Act  1896. 
The  defence  of  acquiescence  altogether  fails  on  the  facts.  There 
was  no  approval,  direct  or  indirect,  of  the  unauthorized  invest- 
ment; on  the  contrary,  Mrs.  Matthews'  solicitor  called  it  in 
question,  and  the  defendant  appears  to  have  been  satisfied 
of  its  propriety.  As  to  the  Statute  of  Limitations,  the 
plaintiff  contends  that  the  liability  of  the  defendant  should 
be  treated  as  arising  from  breach  of  covenant,  as  the  defen- 
dant was  a  party  to  the  trust  deed,  and  its  seal  is  affixed 
to  it  There  is  nothing  exceptional  in  the  form  of  the 
deed.  The  property  is  assigned  to  the  trustee  in  the  usual  way, 
and  it  is  declared  that  this  property  shall  be  held  upon  trusts, 
which  are  declared  in  the  usual  way.  I  take  the  law  on  this 
subject  to  be  settled  by  Holland  v.  Holland  (d),  following  Adey 
V.  Arnold  (e),  which  decided,  as  put  by  Giffard,  L.J.,  that  where 
there  is  an  acceptance  of  a  trusteeship  under  seal  that  does  not 
amount  to  a  covenant.  Selwyn,  L.J.,  after  examining  the  deed 
before  him,  says  : — "  I  think  that  both  the  recital  and  the  opera- 
tive part  have  one  and  the  same  object  and  effect,  namely,  the 
appointment  to  the  trusteeship  on  the  one  hand,  and  the  accep- 
tance of  it  on  the  other,  but  that  there  is  no  express  covenant  to 
do  any  special  act  or  to  perform  any  duty,  and  I  think  that  no 
such  covenant  can  be  implied."  On  the  same  subject  Giffard, 
LJ.,  says: — "This  deed,  when  looked  at  fairly,  amounts  to  nothing 
more  or  less  than  the  acceptance  of  the  trusteeship  under  seal ; 
that  being  so  no  covenant  is  to  be  implied,  and  I  am  satisfied 
that  no  covenant  was  intended."  I  say  the  same  in  this  case, 
hi  doing  so,  and  in  my  preceding  observations  as  to  the  trusts 
being  declared  in  the  usual  way,  I  have  not  forgotten  Mr. 
(di    [1809]  L.B.  4  Ch.  449.  {e)     [1852]  2  De  G.JVI.  &  G.  432. 
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Irvine's  critical  examination  of  the  language  used,  and  sc 
slight  departures  from  what  may  be  considered  the  general  fc 
of  phraseology.     After  providing  for  setting  apart  500i.  for 
husband  the  deed  says,  "  the  trastee  ahaU  invest  the  residue 
in  or  upon  etc.  and  the  trustees  nhaU  pay  the  dividends 
unto  etc."     This  may  be  a  slight  variation  from  the  language 
which  the  duty  of  investing  is  ordinarilj^  imposed,  but  I  th 
that  a  question  of  this  kind  should  not  be  decided  by  miB 
difference  in  the  form  in  which  the  obligations  of  the  tnii 
are  expressed,  and  that  unless  something  is  to  be  found  on 
face  of  the  deed  which  plainly  shows  that  the  trustee's  execui 
was  required  for  some  purpose  beyond   the  acceptance  of 
trust,  the  rule  laid  down  in  Adey  v.  Arnold  should  govern 
think,  therefore,  that  no  question  of  breach  of  covenant  by 
defendant  arises  in  this  case. 

In  dealing  with  the  provisions  of  sec.  29  of  the  Trusts 
1896, 1  follow  the  case  of  In  re  Bowden  (/").  That  was 
action  to  compel  a  trustee  and  the  representatives  of  dece 
trustees  to  make  good  losses  arising  from  negligent  investmer 
insufficient  security,  and  it  was  held  that  the  action  mua 
brought  within  six  years.  Lending  without  fraud  on  an  unaut 
ized  security  is  a  similar  breach  of  trust.  I  decide  that  this 
falls  within  sub-sec.  (6)  of  sec.  29,  and  that  the  six  years  1 
applies.  As  the  last  improper  investment  was  more  than 
years  ago  it  follows  that  Mrs.  Matthews  has  no  right  of  ac 
and  judgment  should  be  for  the  defendant  if  she  sued  a 
She  is,  however,  associated  with  her  son  interested  in  remaii 
whose^ight  to  complain  is  not  barred.  In  his  interest  I  sh 
order  the  money  improperly  invested  to  be  invested  in  accord 
with  the  trusts  of  the  settlement.  Mrs.  Matthews  may  be 
by  any  increase  in  income  which  arises  in  the  future  from 
difference  between  the  income  of  the  authorized  and  the 
authorized  investment  although  her  right  of  action  is  ba 
If  she  had  been  debarred  of  relief  on  the  ground  of  acquies( 
I  certainly  should  have  given  the  trustees  the  benefit  oi 
difference  in  income  and  have  allowed  them  to  pay  her  only 
income  as  the  investment  acquiesced  in  would  produce,  bi 

iO     [1890]  45  Ch   D.  444. 
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the  matter  stands  there  is  nothing  in  her  conduct  which  should 
deprive  her  of  the  incidental  advantage  gained  by  the  success  of 
her  CD-plaintiff.  I  think  he  is  entitled  to  have  the  fund  placed 
at  once  in  the  proper  condition,  not  merely  to  have  security  for* 
its  being  placed  in  that  condition  on  the  death  of  Mrs.  Mitthews. 
Once  replaced  there  is  no  reason  for  depriving  Mrs.  Matthews  of 
her  right  under  the  settlement  to  the  income  which  it  produces. 
Declare  that  the  investment  of  the  two  suras  of  ooOL  and  449i. 
8«.  Id.  in  the  statement  of  claim  mentioned  was  unauthorized 
under  the  trusts  of  the  settlement  therein  referred  to,  and  that 
the  sum  of  999i.  8^  Id.  should  be  invested  as  by  the  settlement 
authorized,  and  that  the  securities  on  which  such  authorized 
investment  is  made  should  be  set  aside  and  held  as  part  of  the 
property  subject  to  the  trusts  of  the  said  settlement.  Order 
that  such  investment  and  setting  apart  be  made  and  reasonable 
evidence  thereof  with  full  particulars  be  delivered  by  the  defen- 
dant to  the  plaintiff's  solicitor  within  two  months  from  the  date 
of  this  judgment.  .  Declare  that  on  such  investment  and  setting 
apart  and  proof  being  given  as  aforesaid  the  receipts  now  repre- 
senting the  investment  of  the  two  sums  making  up  999^.  8^.  hi, 
be  discharged  from  the  trusts  of  the  settlement,  and  may  be 
dealt  with  by  the  defendant  for  its  own  benefit.  Order  that 
defendant  pay  to  the  plaintiffs  their  costs  when  taxed,  less  the 
costs  incurred  in  relation  to  the  witness  Isaac  Humphrey 
Matthews,  whose  evidence  was  unnecessary.  Reserve  liberty 
to  any  of  the  parties  to  apply  as  advised. 


287 

1808 
Matthews 

V, 

The 

Trustees 
Executors 

AND 

Agency 

Company 

Limited. 

A*BeckeU,  J, 


Solicitors  for  plaintiffs :  Lamrock,  Brown  <fr  HalL      ^ 
Solicitors  for  defendant  company :  Damea  Jk  CampbelL 
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^^^  \o  iS*    ^^* '^^^^^^—^^Q^Hf^^^— Water    tervice    pipe    in    highway— Leah— Injwry — OhU- 
*    *'  gatum  to  repair— Mortgagee   in  possession — Water   Act    1890  (No.    1156), 

Part  V,,  Division  I. — Melbourne  and  Metropolitan  Board  qf  Works  Act 
18JK)  {No,  1197),  Part  11, 

The  owner  or  occupier  of  premises  to  which  a  water  service  pipe  ia  laid  under 
the  provisions  of  the  Water  Act  1890,  Part  V.,  Division  I.,  ia  not  in  the  absence  of 
negligence  on  his  part  liable  in  damages  for  injuries  sustained  by  a  person  lawfully 
using  the  highway,  such  injuries  being  due  to  the  dangerous  condition  of  the 
highway  through  a  leakage  from  the  service  pipe. 

No  duty  is  cast  upon  the  owner  or  occupier  in  such  a  case  to  see  that  the 
public  are  warned  of  the  danger  arising  from  an  escape  into  the  highway  of  water 
from  the  service  pipe,  even  though  he  has  had  notice  of  the  escape,  provided 
that  the  escape  has  occurred  without  negligence  on  the  part  of  the  owner  or 
occupier.  There  is  no  obligation  cast  upon  him  to  repair  the  highway  in  such  a 
case. 

A  mortgagee  in  possession  of  premises  has  towards  the  public  the  same  duty  as 
an  owner  or  occupier  has. 

Fletcher  v.  Rylands  (L.R.  1  Ex.  278 ;  3  H.L.  330)  discussed. 

Appeal  from  County  Court  at  Melbourne. 

William  Rayner,  a  carrier,  issued  a  complaint  in  the  County 
Court  at  Melbourne  against  the  Australian  Widows'  Fund  Life 
Assurance  Society  Ltd.,  by  which  he  sought  to  recover  19f.  198. 
damages  for  injuries  caused  to  the  plaintiflTs  horses  and  waggon 
by  the  defendants'  neglect  to  keep  ih  repair  the  water  service 
pipe  connecting  certain  houses  and  premises  in  the  Parade,  Ascot 
Vale,  with  the  water  main,  whereby  the  roadway  fell  into  a 
dangerous  condition,  and  the  plaintifTs  horses  and  waggon,  while 
being  driven  along  the  roadway  on  the  9th  February  1897,  fell 
into  a  large  hole  caused  by  the  want  of  repair.  He  also  claimed 
damages  alternatively  in  the  plaint  for  that  "  the  defendant  by 
reason  of  the  facts  above  referred  to  created  and  permitted  to 
remain  in  the  said  roadway  a  nuisance — to  wit,  a  large  hole,"  and 
consequent  damage.  The  defendants  were  mortgagees  in  pos- 
session of  the  houses  in  the  Parade,  Ascot  Vale.  The  action  was 
heard  on  5th,  6th,  and  9th  August  and  5th  November  1897. 

It  appeared  from  the  evidence  that  Mrs.  Sophie  Koster  was 
registered  under  the  Transfer  of  Land  Act  1890  as  the  proprietor 
of  the  premises.  In  May  1888  Mrs.  Roster  applied  to  the 
Secretary  for  Water  Supply  for  leave  to  tap  the  main,  and  then 
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laid  the  service  pipe  in  question   with  the  consent  of  and  in  ^•^' 

accordance  with   the   regulations  of  the   Board   of  Land   and  1898 

Worka    The  inspector  of  the  Board  at  that  time  certified  to  the  Raynkr 

Board  that  the  work  was  performed  in  a  satisfactory  manner,  r^.^^ 

and  that  the  material  ased  was  in  accordance  with  the  regu-     AuarrBALiAN 

®       Widows*  Fund 
lations  of  the  Board.      In    June    1889   the  service   pipe   was  Life 

extended  by  Mrs.  Koster  in  a  similar  manner.  In  February  .society 
1891  Mrs.  Koster  executed  a  mortgage  of  the  premises  to  the 
defendant  society,  which  was  duly  registered,  and  in  full  force 
at  the  time  of  action  brought.  The  mortgage  gave  a  general 
power  of  attorney  to  the  defendant  society.  In  February  1894 
Mrs.  Roster  made  default  in  payment  of  the  interest  under 
the  mortgage,  and  the  defendant  society  demanded  repayment 
of  the  principal  and  interest,  and  gave  notice  of  its  intention 
to  sell  in  default  of  payment,  and  in  default  of  sale  to 
foreclose.  Mrs.  Koster  gave  up  possession  of  the  premises 
about  the  time  of  this  notice,  and  the  defendant  society  from 
that  time  onward  let  the  premises  to  tenants  from  time  to 
time,  collected  the  rents,  executed  repairs  to  the  premises,  effected 
iasurances  in  its  own  name,  paid  rates,  and  in  a  letter  put  in 
evidence  described  itself  as  mortgagee  in  possession  of  the 
premises.  The  defendant  society  never  expressly  purported 
to  act  as  the  attorney  for  Mrs.  Koster,  and  never  con- 
salted  or  informed  her  as  to  its  acts,  but  it  credited  her 
in  its  accounts  with  the  rents  received,  and  debited  her  with 
the  expenditure,  which  largely  exceeded  the  receipts.  The 
premises  were  unlet  and  vacant  on  and  about  the  8th 
and  9th  February  1897.  On  8th  February  1897  a  turncock 
in  the  employ  of  the  Metropolitan  Board  of  Works  was  informed 
of  a  leakage  from  a  pipe  in  the  highway  in  front  of  the  premises 
above  described,  and  he  on  that  day  went  to  the  premises. 
Water  was  then  showing  on  the  surface  of  the  roadway,  and 
evidence  was  given  that  the  leakage  had  been  going  on  from  one 
to  three  weeks,  but  the  length  of  time  that  the  water  was  visible 
on  the  surface  of  the  roadway  was  not  proved.  On  examination 
it  was  found  that  the  leakage  was  from  a  small  hole  in  the 
service  pipe  laid  down  by  Mrs.  Kaster,  about  j^^  of  an  inch  in 
size.      The    turncock    shut   off    the    water    from    the     main. 


Digitized  by 


Google 


270 


SUPREME  COURT  :  VICTORIA. 


RC. 

1898 

Ratnkk 

V. 

The 

Australia  v 

Widows'  Fund 

LiFK 
ASSURANCB 

Society 

LiMTTKD. 


Tadgell,  the  agent  of  the  appellant,  drove  up 
just  about  the  time  that  the  turncock  had  comj 
for  the  cause  of  the  leakage,  and  the  turncock  h 
the  roadway,  at  about  5  p.m.  on  the  8th  Feb 
notice  to  repair  hereinafter  set  out.  Tlie  roi 
to  be  safe  on  the  8th  February  1897.  On  th( 
1897,  at  about  5  p.m.,  the  plaintiff  was  pai 
roadway  wnth  his  loaded  waggon,  and  owing 
from  the  pipe  one  of  the  wheels  of  the  waj 
hole  in  the  roadway  and  the  waggon  was  inj 
was  6  feet  along  the  roadway  by  3  feet  6  in( 
about  15  inches  deep.  It  was  not  clear  on  the  e 
the  hole  was  visible  on  the  roadway  at  the  time 
passed  with  his  horses  and  waggon,  or  whethe 
caused  a  cavity  beneath  the  surface  of  the  ] 
surface  collapsed  on  the  horses  and  waggon  pasj 
was  admitted  at  the  bar  that  the  learned  Judg 
Court  took  the  latter  view  of  the  evidence.  I 
Tadgell  instructed  a  plumber  to  repair  the 
noon  on  the  9th  February  1897,  but  no  repair 
until  the  10th  February  1897  about  11  a.m. 

By-law  No.  4  of  the  Melbourne  and  Metrop 
Works,  made  under  the  authority  of  the  Acts  : 
Part  v..  Division  I.,  and  1197,  Part  XL,  was  put 
is  to  be  found  in  the  Victorian  Government  Gai 
2132,  2191, 2489.  By-law  No.  4  was  substituted 
referred  to  in  the  notice  hereinafter  mentioned, 
evidence  that  the  notices  mentioned  in  the  Wa\ 
459,  had  been  published. 

After  hearing  the  evidence  the  learned  Cour 
found  the  following  facts  : — 

1.  That  Tadgell  was  the  defendants  a^ 
the  notice  in  writing  given  him  on  8th 
This  was  a  notice  from  the  Melbourne  an 
Board  of  Works  that  the  service  pipe  supplyin 
premises  in  the  Parade,  Ascot  Vale,  was  out  c 
attention  to  Water  Supply  By-law  No.  3,  sec 
it  out : — 
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"The  service  pipes  from  the  main  being  the  property  of  the  owners  or  occupiers 
of  the  tenements  supplied  by  such  service  pipes,  the  occupier  (if  any)  and  if  none 
the  ovner  shall  upon  receiving  notice  that  his  service  pipe  requires  repairing 
immsdiately  proceed  to  repair  the  same,  and  he  shall  be  respon-^ible  for  any  loss 
of  water  or  other  damage  which  shall  be  caused  by  reason  of  such  service  pipe 
being  leaky  or  otherwise  oat  of  repair  or  broken  and  in  default  be  liable  to  a 
pen&lty  not  exceeding  5/.,  and  in  the  event  of  continuing  the  offence  to  a  further 
penslity  of  21.  for  each  day  after  receipt  of  such  notice,  and  the  Board  may  stop 
the  witer  from  flowing  into  such  premises,  either  by  cutting  off  the  service  pipe 
or  otherwise  as  to  the  Board  may  seem  fit,  until  the  necees  iry  repairs  shall  have 
been  effected." 
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The  notice  was  signed  by  the  seci'etary  to  the   Board  and  hy 
the  turncock. 

2.  That  there  was  no  negligence  on  the  part  of  defendants  in 
not  repairing  the  damage  before  5  p.m.  on  9th  February. 

The  learned  Judge  reserved  his  decision.  On  11th  November 
1897  he  gave  judgment  in  plaintiffs  favour  for  151,  damages. 
His  reasons  for  judgment  were  written,  and  ran  thus : — "  In  this 
case  the  plaintiffs  waggon  was  injured  through  the  wheel  sinking 
into  a  slough  in  the  street  caused  by  a  leakage  from  the  service 
water  pipe  laid  under  the  street.  The  defendants  were  mort- 
gagees of  the  premises  to  which  the  service  pipe  belonged,  and 
were  sued  alternatively  as  owners  or  mortgagees  in  possession  of 
the  premises.  For  defendants  a  nonsuit  was  applied  for,  and  by 
arrangement  this  question  was  argued  after  the  conclusion  of  the 
trial.  There  was  a  finding  of  fact  that  there  was  not  negligence 
on  the  part  of  the  defendants  in  not  repairing  the  damage.  For 
the  plaintiff  it  was  contended  that  defendants,  using  the  high- 
way for  a  purpose  other  than  the  ordinary  purpose  of  traffic — 
that  is,  for  their  service  pipe — had  cast  upon  them  an  absolute 
duty  to  prevent  injury  through  such  user  to  persons  using  the 
road  in  the  ordinary  way.  I  do  not  think  that  the  authorities 
support  that  proposition  to  its  full  extent,  but  I  think  that  the 
circumstances  w^ere  such  as  to  demand  the  utmost  care  and 
vigilance  on  the  part  of  the  persons  responsible  for  the  service 
pipe.  Ordinary  care  and  absence  of  negligence  is,  I  think,  not 
enough.  The  finding  of  no  negligence  does  not,  therefore,  con- 
clude this  case.  In  this  duty  I  think  the  defendants  failed. 
Tadgell  who  was  defendants'  agent  "  to  look  after  the  pro- 
perties," had  notice  of  the   break  in  the  pipe  at  5  p.m.  on  the 
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8th  of  Februarj'.  He  was  at  the  spot,  and  had  the  opportiii 
of  seeinor  that  some  damaore  had  been  done  to  the  road.  1 
should  have  put  him  on  inquiry.  He  miorht  have  taken  step 
ascertain  the  extent  of  the  damage.  Even  assuming  that  he 
not  the  right  to  break  up  the  surface  of  the  road  for  the  pur] 
of  repairing  the  road,  still  he  could  have  immediately  repo: 
the  state  of  tlie  road  to  the  corporation  officers,  and  he  c( 
have  posted  a  notice  that  the  place  was  dangerous ;  but  he 
nothing  either  in  the  way  of  inquiry,  precaution,  or  rem 
until  the  next  day,  and  even  then  nothing  effectual.  It  was 
argued  that  the  responsibility,  if  any,  lay  on  the  mortgagor 
owner,  not  on  the  defendants,  the  mortgagees,  and  that 
defendants  were  acting  as  the  agents  of  the  owner.  No  d( 
the  defendant;^'  title  to  possession  came  from  their  mortgi 
but  in  fact  they  were  in  possession  and  for  their  own  ben 
not  for  the  benefit  of  the  mortgagor,  and  I  think  the  liabil 
of  occupiers  attach  to  them.  Nonsuit  refused.  Judgment 
the  plaintiff  for  15/.  with  costs." 

From  this  decision  the  defendant  society  appealed. 

McArthur  {Guest  with  him)  for  the  appellant — The  de 
dants*  responsibility  for  the  result  of  the  defect  in  the  road 
depends  on  whether  it  made  the  hole,  or  whether  it  occu 
through  its  negligence.  Liability  for  permitting  a  nuia 
does  not  exist  unless  there  is  power  to  abate  the  nuisance, 
defendant  is  not  liable,  even  though  it  created  the  nuisc 
if  it  did  so  without  negligence.  There  is  no  liability  u 
it  as  mortgagees. 

[a'Beckett,  J.  It  was  in  the  same  position  as  if  it 
taken  a  transfer,  and  had  gone  into  possession.  It 
dominion  over  the  property. 

Madden,  C.J.,  referred  to  Richnovd  Local  Board  of  Hi 
V.  Victorian  Pemiaveiit  Buildivg,  etc.,  Society  (a) ;  Mo 
etc.,  South  Melbourve  v.  Taylor  (6)]. 

There  may  be  a  duty  to  repair  premises,  but  not  a  sei 
pipe.     There  cannot  be  any  such  duty,  because  there  is  no  p< 
(a)    [1890]  16  V.L.R.  845.  (6)     [1891]  17  V.L.R.  167. 
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to  repair :    Water  Act  1 890,  sees.  452,  433,  434,  458,  459, 461, 463  ^ 

465,  467,  and  487.     The  sole  duty  of  the  defendant  was  to  take  18»8 

ordinary  care.     The  Act  gives  authority  to  lay  down  something,        Rayxsb 
not  in  itself  dangeroas,  but  which  may  become  dangerous.    The  t^^ 

question  is  whether  there  is  an  absolute  duty,  or  only  a  duty  to  ^^^'^^^i, 
take  reasonable  care.     If  the  water  escaped  without  our  negli-  Life 

genceno  liability  can  arise  owing  to  the  condition  of  the  roadway  Soci«ry 
caused  by  that  escape.  We  are  under  no  obligation  to  repair  the 
roadway.  It  was  the  condition  of  the  highway  that  caused  the 
injury,  and  that  condition  was  not  caused  by  any  neglect  on  our 
part  We  have  brought  water  on  to  our  land  in  the  manner 
prescribed  by  the  Act  of  Parliament.  This  Act  is  in  itself  a 
complete  water  scheme  for  the  benefit  of  the  whole  community  : 
Snwok  V.  Grand  Junction,  etc.,  Co.  (c) ;  Oreen  v.  Chdsea,  etc., 
Co.  (d). 

[Madden,  C.J.  If  the  owner  of  a  house  never  took  a  drop 
of  water  he  must  pay  the  rate,  and  therefore  everyone,  even  if 
no  one  took  any  water,  would  have  to  pay  :  Sec.  458.] 

We  are  not  mere  volunteers,  as  was  the  case  in  Fletcher  v. 
Rylands  (e).  We  have  put  under  the  road  something  which  the 
Act  forces  us  to  put. 

Counsel  referred  to  Nichols  v.  Marsland  (/);  London, 
Brighton,  etc.,  Railway  Co.  v.  Truman  (g) ;  Vaughan  v.  Taf 
Vole  Railway  Co.  (h)  ;  Topham  v.  Christie  (i). 

(Counsel  was  stopped.) 

Starke  for  the  plaintiff  respondent. 

[Madden,  C.J.  You  need  not  address  yourself  to  the  argu- 
ment that  the  appellant  is  not  in  the  same  position  as  an  owner 
or  occupier  of  the  premises.] 

The  judgment  can  be  supported  upon  three  grounds — 
(1)  Nuisance  ;  (2)  the  doctrine  of  Fletcher  v.  Ry lands ;  and  (3) 
negligence.     The  Water  Act  1890  can  afford  no  answer  to  the 

(c)     [1886]  2T.L.R.308.  (/)    [1875]  L.R.  10  Ex.  255;    [1876] 


(rf)    [1804]  10  T.L.R.  259. 

2  Ex.  D.  1. 

(€)    [1866]  1  Ex.  265  ;  [1868]  L.R.  3 

{g) 

[1885]  11  App.  Cas.  45. 

H.L.  330. 

ih) 

[1860]  6  H.  &  N.  679. 

W 

[1879]  5  V.L.R.  (L.)  306. 
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^•^-  third  ground,  but  it  is  material  upon  the  other  two.    Firstly,  as  to 

1898  nuisance,  the  highway  was  rendered  less  commodious  by  reason 

Raynee       of  the  leakage  from  the  appellants'  pipe.     In  fa^t,  it  was  in  a 

.j^jj  dangerous  condition.     A  public  nuisance  was  created  :    Oarrett 

Australian     q^  Nuisance  (1st  ed.),  p.  33.     The  respondent  was  injured  by 

Life  reason  of  this  nuisance,  and  has  theref6re  a   cause  of  action : 

Society  Benjamin  v.  Storr  (k).  It  was  the  duty  of  the  appellant  to 
keep  its  pipe  in  such  a  condition  that  it  did  not  become,  or  oc- 
casion by  reason  of  its  want  of  repair,  a  nuisance  in  the  highway. 
Persons  in  the  possession  of  premises  must  keep  them  in  such  a 
condition  that  the  safety  of  the  public  is  not  endangered :  iJ.  v. 
Watts  {i) ;  ChauTUler  v.  Robinson  (m) ;  Gandy  v.  Jtubber  (n) 
disapproved  on  a  point  immaterial  to  the  present  argument  (o) ; 
White  V.  Hindley,  etc..  Board  (p) ;  Tarry  v.  Ashton  (q)  per 
Lush  and  Quain,  JJ.,  discussed  by  Clerk  and  LindseU,  Law  of 
Torts  (2nd  ed.),  p.  376,  377 ;  Mayor,  etc.,  of  Bathurst  v.  Mac- 
pherson  (r) ;  Brown  v.  Eastern^  etc.  Railway  Co.  (s) ;  Attorney- 
General  v.  Tod  Heatley  (t).  This  duty  is  absolute:  it  is  an 
incident  of  possession,  and  independent  of  the  care,  or  want  of 
care,  on  the  part  of  the  appellant.  Negligence  is  not  an 
ingredient  of  liability  in  such  cases:  Jefry  v.  Pancras 
Vestry  (u) ;  Brains  v.  Summers  (v) ;  Tarry  v.  Ashton  (w) ; 
Bamford  v.  Turnley  (x)  ;  Tohin  v.  Mayor,  etc.,  Mel- 
bourne (y) ;  Attorney-General  v.  Tod  Heatley  (z).  Cases 
of  this  description  have  been  referred  to  the  doctrine 
res  ipsa  loquitur,  and  the  facts  treated  d&  prima  facie 
evidence  of  negligence :  Byrne  v.  Boadle  (a) ;  Kearney  v. 
London,  Brighton,  etc..  Railway  Co.  (b).  But  it  is  submitted 
that  they  really  fall  within  the  principle  contended  for,  otherwise 
it  is  diflicult  to  reconcile  them  with  Tarry  v.  Ashton.    If  it  be  a 


ik) 

[1874]  L.R.  9  C.P.  400. 

(u) 

[1894]  63  L.J.Q.B.  618. 

H) 

[1703]  1  Salk.  357. 

(t^) 

[1881]  7  V.L.R.  (L.)  420. 

(m) 

[1849]  4  Ex.  163. 

{w) 

[1876]  1  Q.B.D.  314. 

(n) 

[1864]  5  B.  &  S.  78. 

{X) 

[1860]  3  B.  &  S.  62. 

(0) 

[1868]  9  B.  &  S.  15. 

(y) 

[1881]  7  V.L.R.  (L.)  488. 

ip) 

[1875]  L.R.  10  Q.B.  219. 

(2) 

[1897]  1  Ch.  560. 

{q) 

[1876]  1Q.B.D.314. 

(a) 

[1863]  2  H.  &  C.  722. 

(r) 

[1879]  4  App.  Cas.  256. 

(6) 

[1870]  L.R.  5  Q.B.  411  ; 

(«) 

[1889]  22  Q.B.D.  391. 

L.R.  6Q.B.  759. 

(0 

[1897]  1  Ch.  560. 

[1871] 


Digitized  by 


Google 


LufTTED. 


VOL  XXIV.]  LXI  &  LXII  VICT.  276 

mere  question  of  negligence  in  such  cases,  then  the  doctrine  res  '  ' 

ipM  loquitur  would  be  just  as  applicable  to  things  falling  in  18*8 

private  premises  and  injuring  persons  lawfully  there,  but  it  does        Ratneb 
not  appear  to  have  been  pushed  to  that  extent.    Scott  v.  London  xhe 

and  St.  Katharine  Docks  (c),  Welfare  v.   London,  etc,,  Rail-  ^^^^j^lj, 
my  (d),  CoUis  v,  Selden  («),   Firth  v.  Bowling  Iron  Co.(f)^  Li" 

,  ASSUBANOE 

Crowhurst  v.  Amersham  Burial  Board  (g),  Wilson  v.  New-        Socibtt 
herry  (h)  were  also  referred  to.     Clerk  and  Lindsell,  Law  of 
T(^s  (2nd  ed.),  pp.  376,  378,  391,  contend  for  a  still  wider 
principle. 

[Madden,  C.J.,  referred  to  Richardson  v.  Melbourne  Tram/- 
way,  etc,,  Co,  (i).] 

That  was  a  case  of  contract. 

Secondly,  this  case  falls  within  the  principle  laid  down  in 
FUt4:her  v.  Rylands  (k).  It  is  the  duty  of  the  appellant  to  keep 
its  water  on  its  own  premises  at  its  peril.  The  doctrine 
forms  part  of  the  law  of  trespass  and  the  law  of  nuisanca 
This  is  a  duty  incident  to  the  possession  of  property,  "and 
docs  not  depend  on  the  acts  or  omissions  of  other  people ;  it  is 
independent  of  what  they  may  know  or  not  know  of  the  state  of 
their  own  property,  and  independent  of  the  care,  or  want  of  care, 
which  they  may  take  of  it :"  Humphries  v.  Cousins  (l)  ;  Tobin 
V.  Mayor,  etc.,  Melbourne  (m) ;  Powell  v.  Fall  (n). 

[Hood,  J.  Would  a  person  be  liable  if  he  took  a  water-cart 
into  the  street,  and  some  mischievous  person  put  a  hole  in  the 
tank  and  let  the  water  out,  to  the  injury  of  a  person  passing 
along  the  street  ?] 

No;  that  would  be  what  is  described  in  Nichols  v.  Marsland  (p) 
as  a  m  major.  The  point  is  dealt  with  by  Bramwell  (p).  See 
also  Box  V.  Jubb  (q).  Vis  major  must  amount  to  an  inevitable 
accident:  The  Merchant  Prince  (r). 

(c)  [18fi5]  3  H  &  C.  596.  {I)  [1877]  2  C.P.D.  239,  at  p.  244. 

{d)  [1869]  L.R.  4  Q.B.  693.  (m)  7  V.L.R.  (L.)  488. 

l«)  [1868]  L.R.  3  C.P.  495.  (n)  [1880]  5  Q.B.D.  597. 

(/)  [187S]  3  C.P.D.  254.  (o)  L,R.  10  Ex.  255  ;  2  Ex.  D.  1. 

\9)  [1878]  4  Ex.  D.  5.  (/>)  L.R.  10  Ex.,  at  p.  259. 

W  [1871]  L.R.  7  Q.B.  31.  {q)  [1879]  4  Ex.  D.  76. 

l»)  [1895]  17  A.L.T.  45.  (r)  [1892]  P.  179,  at  p.  188. 

(i)  LR.  1  Ex.  265  ;  L.R  3  H.L.  330. 
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^'^'  [Hood,  J.      Was    not    the    use  by  the  appellants   of    its 

1898  premises   an   ordinajy  and  reasonable   user  ?      Does   not   that 

Raykbr       exclude  the  doctrine  of  Fletcher  v.  Rylanda  ?     He  referred  to 

3^£  Addison  on  Torts  (5th  ed.),  p.  338,  and  to  Peers  v.  Victorian 

\^doI^IWd  ^^^"^y^  Commissioners  («).] 

LiFK  iq^Q      The  principle  is  that  if  water  naturally  rising  in  a 

Assurance  r         f  j  -& 

Society  person's  premises  escapes  in  the  ordinary  and  natural  user  of  the 
premises,  then  that  person  is  not  liable :  Fletcher  v.  Rylands  (t). 
It  is  not  correct  to  say  that  if  a  person  brings  water  arti- 
ficially on  to  his  premises,  and  that  if  it  escapes  in  the  ordinary 
and  natural  user  of  those  premises,  then  he  is  not  liable. 
Wilson  V.  Waddell  (u)  is  a  case  of  water  coming  naturally  on 
to  land,  and  so  are  the  cases  cited  by  Addison,  and  they  do  not 
support  his  position ;  and  in  Addison,  at  p.  564,  there  is  a 
passage  that  makes  to  the  contrary.  A  person  is  liable  if 
waters  naturally  falling  on  his  premises  escape  by  reason 
of  the  non-natural  user  of  his  premises :  Hurdman  v.  North- 
Eastern,  etc.,  Co.  (u).  Peers* s  Case  was  but  an  application  of 
that  case. 

[Madden,  C.J.  Is  not  the  doctrine  of  Fletcher  v.  Rylands 
confined  to  large  bodies  of  water  which  are  obviously  dan- 
gerous ?] 

No;  that  view  is  opposed  to  the  reasoning  of  the  class  of  cases 
which  determines  that  persons  occupying  buildings  in  common 
take  the  risk  of  leakage  from  their  common  service  pipes: 
Carstairs  v.  Taylor  (w) ;  Ross  v.  Fedden  {x) ;  Anderson  v. 
Oppenheimer  (y)  ;  Gill  v.  Edouin  (z). 

[Hood,  J.,  referred  to  Blake  v.  Land,  etc.,  Company  (a); 
Garrett  on  Nuisance  (1st  ed.),  p.  123.] 

The  reasoning  of  all  these  cases  would  be  unnecessary  if 
the  view  just  put  were  right.  Blackburn,  J.,  who  propounded 
the  doctrine  of  Fletcher  v.  Rylands,  was  a  pistrty  to  the  decision 

{$)    [1893]  19  V.L.R.  617.  (w)  [1871]  L.R  6  Ex.  217. 

(«)    L.R.  3   H.Ii.     330,     per     Lord  (x)  [1872]  L.R.  7  Q.B.661. 

Cairns    at    p.    339,    and    per  (y)  [1880]  5.Q.B.D.  602. 

Lord  Cranworth  at  p.  342.  (z)  [1894]  71  L.T.    762  ;   [1895]  72 
(tt)    [1876]  2  App.  Gas.  95.  L.T  679. 

(v)    [1878]  3  C.P.D.  168.  (a)  [1887]  3  T.L.R.  667. 
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in  R088  V.  Fedden.     The  view  is  also  opposed  to  the  decision  in  ^'^' 

Humphries  v,  CouaiTis.  1898 

[a'Beckett^  J.    In  the  present  case  there  was  the  whole        Raynsb 
power  of  the  Melbourne  Water  Supply  behind  the  leak,  and  so  i^^ 

the  escape  would  be  obviously  dangerous.  V^^^^^^ 

Madden,  C.J.     Humphries  v.  Cousins  was  a  case  of  filthy  Lifk 

ASSUBANOB 

water.J  Socikpy 

That  can  make  no  difference  in  principle.  The  class  of  cases  imithk 
last  cited  establishes  that ;  also  Snow  v.  Whitehead  (b),  Sutton 
v.  Card  (c)  suggests  that  the  fact  that  the  water  is  filthy  does 
make  a  difference,  but  the  case  is  unsatisfactory  and  has  even 
been  doubted  by  Clerk  and  Lindsell,  Law  of  Torts  (2nd  ed.),  p. 
371. 

[Hood,  J.,  referred  to  Madras  Railway  Company  v.  Zemin- 
dar of  Carvetinagarum  (d) ;  Pollock  on  Torts  (1st  ed.),  p. 
402;  and  to  Blyth  v.  Birmingham  Watei^works  Company  (e); 
Sharp  V.  Powell  (J). 

The  first  case  was  one  in  which  water  was  stored  com- 
pulsorily,  and  the  other  two  are  applications  of  the  doctrine 
of  natural  and  probable  consequences.  As  to  the  Water  Act, 
the  appellants'  position  is  that  possessors  of  pipes  in  high- 
ways are  by  virtue  of  the  Act  put  in  a  better  position 
than  if  the  pipes  were  within  the  boundaries  of  their  own 
premises.  The  Act,  it  is  suggested,  makes  lawful  what  would 
otherwise  be  unlawful — namely,  the  laying  of  pipes  in  highways 
—but  puts  the  possessors  of  those  pipes  in  the  same  position 
as  if  they  were  on  their  own  premises.  The  Act  does  not  authorize 
anyone's  water  to  escape  into  the  highway,  nor  does  it  contemplate 
that  it  should  so  escape.  The  Act  does  not  authorize  a  nuisance. 
Gases  on  other  statutes  afford  little  help.  Eax;h  case  must  turn 
on  the  construction  of  the  particular  statute  then  in  question 
bnt  the  burthen  lies  on  those  who  seek  to  establish  that  the 
Legislatnre  intended  to  take  away  private  rights  to  show  that 
by  express  words  or  necessary  implication  such  an  intention 
appears:  Metropolitan  Asylum  District  v.  Hill  (g),  per  Lord 

(6)     [1884]  27  Ch.  D.  588.  («)    [1856]  11  Ex.  781. 

(c)     [1886]  W.N.  120,  (/)   [1872]  L.R.  7  C.P.  253. 

(rf)     [1874]  30  L.T.  7^0.  [g)    [1881]  6  App.  Cas.  193. 
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^  Blackburn,  at  pp.  203  and  208.     The  Act  draws  a  broad  dis- 

1898  tinction  between  the  pipes  of  the  water  supply  authority  and 

Ratnkr  the  pipes  of  private  individuals :  Sees.  425,  433-436,  458,  459. 

rji^jj  The   water  authority   has   no   power  to   repair  private  pipes: 

Australian     gees.  433  and  466.     The  pipe  in  the  present  case  was  laid  under 
Widows*  Fund  ,  . 

Life  the  powers  contained  in  sec.  459,  or  it  was  unlawfully  in   the 

AsSURANCR 

Society  roadway.  The  laying  was  permitted,  but  it  was  not  compulsory, 
and  there  is  no  compulsion  to  take  water.  The  great  regard  of 
the  Legislature  for  the  rights  of  the  public  is  shown  in  many 
sections:  See  sees.  434-437,  460-469,  487.  Sec.  463  gives 
to  owners  a  power  to  remove  their  pipes,  and  that  covers 
removal  for  the  purpose  of  repair.  Sec.  465  gives  a  power  to 
repair,  and  sec.  487  assumes  that  there  is  power  to  repair, 
and  in  the  interest  of  the  public  appoints  a  public  body 
to  regulate  and  enforce  it.  See,  as  to  effect  of  this,  Montreal  v. 
Standard,  etc.,  Company  (h).  Sec.  469  gives  the  water  authority 
supervision  over  the  laying  and  alteration  of  pipes,  but  not  over 
repairs.  As  to  the  by-laws,  clause  10  creates  an  offence  if  pipes 
be  not  repaired.  It  does  not  prohibit  repairs  until  after  notice. 
Clauses  14-16  provide,  in  the  interests  of  the  public,  that  only 
competent  persons  shall  lay,  alter,  or  repair  pipes.  Clause  17  only 
applies  when  the  pipes  of  the  Board  are  affected,  and  clause  37 
provides  for  the  manner  of  giving  notices  when  notices  are 
required.  There  is  power  under  the  Act  and  by-laws  for 
owners  to  investigate  the  state  of  repair  of  their  pipes. 
The  supervision  of  the  water  authority,  if  any  such  right  of 
supervision  exists  over  matters  of  repair,  is  for  the  benefit 
of  the  public,  and  certainly  not  for  the  purpose  of  relieving 
owners  of  liability.  Unless  the  appellant  is  liable,  the 
respondent  must  bear  his  loss  himself,  for  the  municipality 
is  not  liable :  Clarkbarry  v.  Mayor,  etc.,  of  South  Melbourne  (i), 
and  it  has  no  power  to  repair  the  pipe  ;  and  the  water  authority 
is  not  liable — it  is  not  their  pipe,  and  they  have  no  power  to  re- 
pair it.  The  statutes  under  which  Snook  v.  Oraml  Junction,  etc, 
Company  (k)  and  Green  v.  Chelsea,  etc,  Company  (I)  were  decided 
do  not  appear  in  the  reports.     Possibly  the  storage  of  the  water 

{h)    [1897]  AC.  627,  at  pp.  630,  631.      (it)    2  T.L.R  308. 
(i)     [1896]  21  V.L  R,  426.  (I)     10  T.L.R.  269. 
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was  compulsory.     See  Waterworks  Clauses  Act  1847,  10  and  11  ^'^' 

Vici,  c  17,  8.  53.     In  any  case  the  defendants  in  those  cases  1898 

were  exercising    statutory    powers     for    the    benefit     of    the        Baynsr 

eommnnity.  Xhs 

Ooodson  V.  Richardson  (m)  was  also  referred  to.  W  ^**^^F^n 

As  to  negligence,  the  finding  of  the  learned  Judge  supports  Life 

Assurance 
the  judgment.     The  water  in  the  pipe  was  under  the  dominion        Society 

and  control  of  the  appellant ;  it  was  the  appellant's  water  in  the 

street :  McKone  v.  Wood  {n).     It  was  the  duty  of  the  appellant 

to  repair  the  damage   and  to  warn  the  public  of  the  danger 

arising  from  the  escape  of  the  water  into  the  street. 

Finally  it  is  submitted   that   the  learned   Judge  ought   to 

have  found  negligence — res  ipsa  loquitur. 

McArthur  in  reply.  ^ 

[Madden,  C.J.  We  will  hear  you  on  the  last  argument,  res 
vpm  loquitur,  first.] 

The  pipe  was  laid  in  1888  under  the  supervision  of  the 
water  authority,  and  was  then  certified  to  be  a  proper  pipe. 
The  respondent  called  no  evidence  as  to  the  ordinary  life  of  a 
pipe. 

[Madden,  C.J.  My  brother  A'Beckett  and  I  are  of  opinion 
that  the  evidence  warrants  the  finding  of  the  learned  Judge. 
My  brother  Hood  does  not  concur.] 

The  water  in  the  pipe  was  not  under  our  control :  it  was 
forced  into  the  pipe  ;  we  could  not  prevent  it  or  stop  its  escape. 
Sec.  433  of  the  Waiter  Act  gives  power  to  the  Board  to  repair. 
The  whole  jurisdiction  over  pipes  under  roads  is  given  to  the 
Board.  It  is  no  answer  to  my  contention  to  say  that  there  is 
power  to  repair,  for  there  is  no  power  to  investigate.  The 
owner  of"  land  has  only  a  right  to  repair  subject  to  the  general 
control  of  the  Board — i.e.,  he  has  no  right  by  himself  to  do  so. 
He  has  to  comply  with  the  various  by-laws  of  the  Board. 

[aTBeckett,  J.  Under  by-law  10  there  is  power  in  the 
Board  to  give  notice  to  an  owner  to  repair  a  pipe.] 

That  is  ultra  vires :  Sec.  487.     The  only  power  to  repair,  so 

(IB)  [1S74]  L.R.  9  Ch,  221.  (n)    [1831]  5  C.  ^t  P.  1. 
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far  as  owners  and  occupiers  are  concerned,  is  as  t»  pipes,  etc, 
their  own  land  :  Chapman  v.  Fylde  Waterworks  Co,  (o). 

[a'Beckett,  J.  Looking  at  the  authority  given  to  the  o^ 
to  put  down  a  pipe  and  remove  it,  and  to  the  Board  to  di 
an  owner  to  repair,  is  it  not  to  be  assumed  that  there  is 
implied  power  to  break  up  the  surface  of  the  road  in  ordei 
do  this  repair  ?  ] 

A  power  to  remove  does  not  cover  removal  for  the  pur] 
of  repair  :    Chapman    v.   Fylde    Waterworks,    etc,,    Co. 
whole  of  the   Water  Act  is  to  be  looked  at     Sec.  487  me 
gives   the   Board   power   to   say  that   the    owner  shall  re 
pipes  on  his  own  premises,  so  that  there  will  not  be  waste, 
waste  occurs  in  a  road  the  Board  has  power  to  repair, 
extraordinary  that  power   should  be    given  to  put  down 
remove,  but  not  to  repair. 

Counsel  referred  to  Vaughan  v.  Taff  Vale  Bly.  Co, 
London,  Brighton,  etc,  Rly,  Co,  v.  Truman  (q) ;  Oeddis  v,  B 
Reservoir  (r) ;  Oreen  v.  Chelsea  Waterworks  Co.  (s) ;  i?ami 
smith  Railway  Co,  v.  Brand  (t);  Ham,mond  v,  St.  Pam 
Vestry  (u) ;  Dunn  v.  Birmingham  Canal  Co,  (y) ;  Metropd 
Asylum  District  v.  Hill  (w) ;  Mersey  Docks  Trustees 
Gibbs  {x) ;  Victorian  Woollen,  etc.,  Co.  v.  Board  of  Land 
Works  {y) ;  Carslake  v.  Shire  of  Caulfield  {z), 

Starke  (by  permission)  referred  to  London  and  N,W, 
Co,  V.  Evans  (a)  ;  Fergusson  v.  Union  S.S.  Co,  (6).  Chapmc 
Fylde  Waterworks  Co.  (c)  shows  that  a  person  having  pow< 
repair  is  bound  to  exercise  that  power  in  the  public  inte 
The  English  Act  under  which  that  case  was  decided  con 
no  similar  section  to  sec.  487. 


Madden,  C.J.     There  is  no  doubt  that  the  Court  has  in 


(o)  [1894]  2  Q.B.  599.  (w) 

(p)  5  H.  &  N.  465.  {x) 

(q)  11  App.  Cm.  45,  at  pp.  60,  65.  (y) 

(r)  [1878]  3  App.  Cas.  430.  (z) 

(«)  10T.L.R.  259.  (a) 

(t)  [1868]L.R.  4H.L.  171.  (b) 

(u)  [1874]L.R.  9C.P.  316.  (c) 

(v)  [1872]L.R.8Q.B.  42. 


6  App.  Cas.  193. 
L.R.  1  H.L.  93.     . 
[1881]7V.L.R.(L.)461at] 

7  V.L.K  560. 
[1893]  1  Ch.  16. 

[1884]  10  V.L.R.  (L.)  279. 
[1894]  2  Q.B.  599. 
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ease,  which  is  one  of  very  exceptional  importance,  had  all  the  |5l^ 

light  necessary  to  arrive  at  what  appears  to  be   the  proper  18W 

decision.      Although  it  has  taken  considerable  time  to  establish        Batnbb 
the  exact  mode  of  application  of  the  case  of  Fletcher  v.  Ry-  r^^ 

lands  (d),  and  the  cases  depending  upon  it,  still  we  think  that  ^^^^^^ 
time  was   legitimately  spent,  considering  what  would  be  the  Lipk 

effect  if  the  Water  Act  1890  did  not  protect  the  appellant  here,        Socibtt 
and  that  it  might  in  that  case  probably  have  a  grave  responsi-        Limttkd. 
bility  cast  upon  it.      At  present  we  offer  no  opinion  eus  to  the    Maddeny  QJ, 
extent  to  which  these  authorities  go.      For  myself,  I  thought 
ihroughout  the  argument  that  it  was  very  likely  that  the  words 
in  Fletcher  v.  Ry  lands  which  decide  that  a  person  who  brings 
water  upon  his  land  shall  be  liable  for  any  consequences  which 
may  ensue  if  any  of  that  water  escapes  applied  only  to  cases  in 
which  the  water  was  in  such  a  state  that  anyone  naturally 
oonld  know  that  if  it  did  escape  it  would  do  damage. 

I  would  also  like  to  hear  a  good  deal  more  argument  as  to 
whether,  in  circumstances  like  these,  the  principle  of  Fletcher  v. 
RyUmds  would  apply  before  applying  it  to  a  case  like  this.  I 
was  rather  pressed  by  the  case  of  Humphries  v.  Cousins  (e),  but 
as  to  that  we  offer  no  opinion  at  all.  We  nevertheless  say  that 
a  consideration  of  Fletcher  v.  Rylands  was  not  only  warranted, 
but  very  desirable.  The  matter,  however,  which  seems  to 
make  this  case  very  special  is  the  Water  Act  1890.  For 
this  purpose  we  may  assume  that  but  for  the  Act  the  doctrine 
of  Fletcher  v.  Rylands  would  apply.  If,  however,  we  look  at 
that  Act,  we  are  confronted  with  the  argument  that  a  person 
may,  under  the  provisions  of  the  Act,  do  safely  that  which  but 
for  the  Act  he  could  not  do  without  liability  for  damages,  or 
without  some  other  legal  responsibility  being  incurred  by  him. 
The  facts  in  this  case  are  that  the  appellant's  predecessor  in  title 
laid  down  a  service  pipe  to  connect  the  water  in  the  main  with 
his  own  property.  In  our  opinion  the  appellant  has  all  the 
legal  liabilities  of  the  person  who  laid  down  the  service  pipe. 
It  is  contended  that,  although  the  Water  Act  authorizes  the 
laying  down  of  a  service  pipe,  it  still  leaves  the  person  who  does 
80  open  to  liability  under  the  doctrine  of  Fletcher  v.  Rylands.  But 

(d)    L.K.  i  Ex.  278;  L.R  3H.L.  330.       (e)    4  C.P.D.  239. 
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that  argument  is  answered  that  it  is  not  so — that  by  the  Wc 
Act  only  certain  limited  powers  are  given  to  private  persons,  i 
the  appellant  has  followed  these  powers,  and  has  carried  tl 
out  satisfactorily — that,  therefore,  the  appellant  is  by  the 
freed  from  responsibility  for  any  injury  consequent  upon 
exercise  of  these  powers.  The  respondent  answers  this  argum 
by  saying  that  the  responsibility  is  wider.  He  contends  that 
power  to  put  down  a  service  pipe  does  not  free  the  appell 
from  liability  if  the  water  escapes  and  causes  damage.  For  i 
proposition  two  reasons  are  given — firstly,  the  Act  by  reas 
able  intendment  imposes  the  liability  of  repairing  the  i 
whenever  it  gets  out  of  repair,  and,  failing  that,  there  i 
liability  for  the  consequences  of  disrepair ;  secondly,  there  h 
express  authority  to  repair,  and  by  going  to  work  in  a  rou 
about  fashion  the  appellant  might  have  mended  the  p 
Therefore,  the  appellant  had  under  the  Act  a  qualified  con 
over  the  pipe,  though  not  such  a  control  as  an  owner  of  1 
would  have  in  respect  of  a  pipe  of  his  own  upon  his  own  h 
and  it  ought  to  have  exercised  this  power  for  the  benefit  of 
public.  It  did  not  do  so,  and  water  is  allowed  to  escape, 
therefore  liable  for  the  consequences  of  that  escape.  We  h 
therefore  to  decide  to  what  extent  the  rights  of  the  appel 
over  this  water  pipe  existed. 

First  of  all,  the  Water  Act,  sec.  458,  provides  that  if 
owner  of  a  tenement  "  does  not  lay  on  the  water  to 
premises  after  certain  notice  he  may  notwithstanding 
liable  to  be  rated  in  the  same  manner  as  if  it  was  laid 
I  do  not  think  this  liability  is  imposed  by  way  of  pen« 
but  rather  that  there  should  exist  a  fund  out  of  which 
Board  might  get  its  revenue.  For  myself,  I  think  the  w< 
of  the  section  are  mandatory.  I  see  nothing  in  the  langt 
showing  that  the  Legislature  intended  to  limit  that  impera 
direction  to  lay  on  water  to  houses.  If  that  be  the  case  the 
would  be  a  misdemeanor  to  disobey  the  direction.  It  wi 
direction  to  the  appellant's  predecessor  to  lay  down  the  ser 
pipe  which  she  did  lay  down.  Having  done  this  and  notl 
more,  neither  she  nor  her  successors  in  title  are  liable  for 
consequences  following  from  the  escape  of  water  from  the  p 
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Bat,  supposing  the  section  is  not  so  extensive  in  its  application 
as  I  have  indicated,  but  is  merely  permissive,  the  question 
then  arises  as  to  what  is  the  effect  of  the  section  so  far  as 
the  liability  of  a  private  individual  is  concerned.  When  the 
owner  of  a  house  and  premises  has  determined  to  lay  down  a 
pipe  to  connect  the  premises  with  the  main  service  pipe,  and 
is  about  to  do  so,  sec.  469  of  the  Water  Act  provides  that  he 
may,  after  he  has  obtained  the  consent  of  the  owners  and 
occupiers  of  the  ground,  open  up  the  ground  between  the  main 
and  his  premises,  and  may  then  lay  down  his  pipes  in  order 
to  make  the  connection  with  the  main.  The  section  gives  him 
the  right,  for  the  purpose  of  laying  down  his  service  pipe,  of  open- 
ing the  "  ground."  The  word  "ground"  might  include  a  street,  if 
the  street  intervened  between  the  premises  and  the  main.  By  sec. 
463  it  is  provided  that — "  Any  person  who  shall  have  laid  down 
any  pipe  or  other  works  or  who  shall  have  become  the  pro- 
prietor thereof  may  remove  the  same  after  having  first  given 
six  days*  notice  in  writing  to  the  Board  of  his  intention  so 
to  do  and  of  the  time  of  such  proposed  lemoval."  Sec.  465 
then  goes  on  to  provide  that  an  owner  or  occupier  "  may  open 
or  break  up  so  much  of  the  pavement  of  any  street  as  shall 
be  between  the  pipe  of  the  Board  and  his  house  building  or 
premises  and  any  sewer  or  drain  therein  for  any  such  purpose 
as  aforesaid  doing  as  little  damage  as  may  be  and  making 
compensation  for  any  damage  done  in  the  execution  of  such 
work.  Provided  always  that  every  such  owner  or  occupier 
desiring  to  break  up  the  pavement  of  any  street  or  any  sewer 
or  drain  therein  shall  be  subject  to  the  same  necessity  of  giving 
previous  notice  and  shall  be  subject  to  the  same  control  restric- 
tions and  obligations  in  and  during  the  time  of  breaking  up  the 
same  and  also  reinstating  the  same  and  to  the  same  penalties  for 
any  delay  in  regard  thereto  as  the  Board  is  subject  to  by  virtue 
of  this  Division  of  this  Part  of  this  Act."  Then  under  Ccirtain 
circumstances  the  Board  may  cut  off  the  supply  of  water  to  any 
person.  The  effect  of  the  Act  therefore  is  that  authority  is  given 
to  lay  down  and  to  remove  service  pipes,  and  for  that  purpose 
to  break  up  the  surface  of  streets.  Before  doing  any  of  these 
things  notice  must  be  given,  because  for  the  purpose  of  laying 
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^  down  or  of  removing  a  service  pipe  the  mains  must  be  interfe 

W  with,  and  the  Board  must  as  a  matter  of  course  know  wha 

being  done.  It  seems  a  very  reasonable  contention,  although 
unnecessary  one  here,  that  the  individual  has  full  authority  c 
the  street  so  as  to  lay  down  or  remove  a  water  pipe.     It  is  $ 

™  that  he  might  remove  a  pipe  for  the  purpose  of  repairmj 

This  may  be  so,  but  I  do  not  think  such  a  power  would  rer 
the  individual  doing  so  liable  for  non-removal  for  repair. 

^»  ^•*^'  certainly  appears  to  be  for  the  purpose  of  taking  away  the  ] 
that  authority  to  remove  it  is  given.  A  removal  for  re] 
would  only  be  a  colourable  exercise  of  the  right  of  remo 
So  far  there  is  no  express  power  to  repair. 

The  by-laws  would  be  vltra  vires  so  far  as  opening  a  street 
intervening  ground  for  the  purpose  of  repair  if  they  provided 
a  case  in  excess  of  the  statute.  Whatever  the  power  to  re 
may  be  this  is  the  clear  result  of  the  authority  given  by 
Act,  that  where  an  owner  intends  to  lay  down  or  to  remo^ 
pipe,  whether  permanently  or  temporarily,  and  to  sever 
connection  of  the  premises  with  the  main,  he  is  equally  bo 
to  give  previous  notice  of  his  intention  to  the  Board,  so  that 
Board  may  have  control  over  him.  Consequently,  if  a  pe: 
desires  to  repair  a  service  pipe  he  must  give  notice, 
language  of  the  Act  is  to  be  construed  liberally,  and  its  meai 
is  this,  that  where  mischief  occurs  causing  damage,  a  man  i 
know  of  such  mischief  and  of  the  need  of  repair,  so  thai 
may  be  able  to  give  the  necessary  notice  of  his  intentioi 
repair.  It  would  be  absurd  to  contend  that  any  man  wa 
liberty  to  go  once  a  week  and  break  up  the  street  in  orde 
examine  his  service-pipe,  and  that  if  he  did  not  do  thai 
would  be  liable  if  it  fell  into  disrepair.  Unless  he  did  s 
could  not  know  that  the  pipe  required  repair  until  the  ^ 
showed  itself  on  the  surface.  When  the  owner  of 
pipe  has  knowledge  of  the  defect,  he  then  must 
notice  to  the  Board.  On  the  other  hand,  clause 
of  the  Board's  by-laws  provides  that  the  Board 
itself  give  notice  to  repair  to  the  owner  who  fails  to  re 
Therefore  the  by-law  merely  provides  for  the  case  where 
Board  has  knowledge  of  a  defect  in  the  pipe,  and  gives  notic 
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ihe  owner  accordingly.  This  seems  to  be  the  principle,  and  if 
80  it  gets  rid  of  most  of  the  difficulties  presented  in  the 
argument  —  namely,  that  the  statute  itself  contemplates  a 
liability  to  repair,  which  only  arises  when  the  person  on  whom 
the  duty  is  cast  has  knowledge  of  the  disrepair,  and  may  only 
be  acted  upon  when  notice  is  given,  based  upon  that  knowledge. 
It  appears  in  this  case  that  the  appellant  had  no  notice  or 
knowledge  of  the  leak  in  the  pipe  until  the  8th  February,  and 
that  as  soon  as  its  agent  received  notice  he  took  steps  to  remedy 
the  defect.  The  water  was  cut  off,  and  before  the  repair  was 
effected  the  accident  occurred  by  reason  of  the  pre-existent  but 
concealed  leak.  The  Water  Act  by  sec.  433  empowers  the 
Board  to  open  and  break  up  the  surface  of  a  street  for  the 
purpose  of  putting  down  pipes,  or  of  repairing,  altering,  or  re- 
moving them.  But  sec.  434  provides  that  before  the  Board  does 
break  open  the  surface  of  a  street  it  shall  give  notice  of  intention 
to  do  so  to  the  municipal  council  under  whose  control  the  street  is. 
Sec.  465  imposes  upon  an  individual  owner,  who  desires  to  exercise 
any  right  he  has  to  break  open  the  surface  of  a  street,  the  duty 
of  giving  the  same  notice  as  is  required  by  sec.  434  to  be  given 
by  the  Board  to  the  municipal  authority.  Therefore  the  in- 
tention of  the  Act  appears  to  be  plain  to  give  a  right,  if  any 
occasion  arises,  to  an  individual  to  lay  down  a  pipe  in  the  street, 
and  when  once  the  pipe  is  laid  down  there  is  a  duty  to  repair 
imposed  upon  the  individual  on  notice  and  upon  knowledge 
of  the  disrepair  only.  That  being  so,  the  case  is  disposed  of. 
The  appellant  had  no  knowledge  and  no  notice  of  the  defect  in 
the  pipe,  and  therefore  the  damage  which  occurred  is  not 
damage  for  which  the  appellant  is  legally  responsible.  The 
appeal  will  therefore  be  allowed  with  costs,  and  judgment 
entered  for  the  appellant. 
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a'Beckett,  J.  The  contention  on  behalf  of  the  respondent 
in  this  case  is  that,  on  the  principle  of  Fletcher  v.  Rylanda,  the 
appellant  is  responsible  for  the  injury  caused  to  the  road  by 
leakage  of  its  pipe,  although  the  isuci  that  the  pipe  was  leaking 
was  not  known,  and  could  only  have  been  discovered  by  opening 
up  the  street.     This  argument  involves  the  view  that,  supposing 
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the  accident  to  have  occurred  before  any  notice  was  given, 
appellant  would,  on  the  authority  of  this  case,  have  been  resj 
sible  for  it.  There  is  much  in  that  authority,  and  in  the  posii 
of  the  appellant,  to  justify  this  extreme  view.  The  water  wl 
the  appellant  took  under  its  control  is  dangerous.  The  fact  I 
the  leakage  was  not  discovered,  in  so  far  as  any  questiot 
negligence  is  involved,  cannot  ordinarily  be  urged  as  a  res 
for  escaping  from  liability  caused  by  the  leakage.  In  FleU 
V.  Rylands  the  existence  of  the  cause  of  the  mischief 
unknown  to  the  defendant.  There  was  no  real  negligence  in 
ordinary  sense  of  the  term,  but  there  was  legal  responsibil 
Although  in  this  respect  the  authorities  that  have  been  refei 
to  appear  to  fix  the  liability,  none  of  them  go  to  the  extent  i 
the  person  having  within  his  control  this  water  is  legallj 
absolute  insurer  against  any  accident  which  may  hap 
through  the  escape  of  that  which  is  under  his  control.  It  is 
said  that,  under  all  circumstances,  he  would  become  an  insc 
and,  therefore,  responsible  for  any  damage  resulting.  Bi 
duty  is  imposed  upon  him,  and  without  negligence  he  may 
in  the  performance  of  that  duty,  and  may  be  liable.  The  c 
in  the  cases  mentioned,  and  in  this  particular  case,  would  1 
duty  not  merely  to  repair  when  it  became  necessary  to  re] 
but  a  duty  of  constant  vigilance,  in  order  to  see  that  the  nc 
sity  for  repairs  had  not  arisen.  In  ordinary  circumstances,  ^ 
reference  to  a  pipe  in  a  place  to  which  a  person  had  free  ao 
such  a  duty  would  arise — a  duty  to  exercise  such  vigilanc 
order  to  ascertain  that  the  pipe  was  constantly  in  a  fit  stal 
hold  and  carry  water.  But  here  I  have  to  consider  the  sp 
position  in  which  this  pipe  was  laid,  and  whether  that  posi 
and  the  conditions  imposed  by  the  Legislature  do  not  natur 
reasonably,  and  consistently  relieve  the  appellant  from 
duty  of  constant  vigilance.  In  my  opinion  they  do.  The 
was  in  a  position  in  which  it  would  be  impossible  for 
defendant  to  ascertain  whether  it  needed  repairing  wit 
doing  that  which  the  Act  failed  to  provide  means  for  dc 
It  would  be  a  highly  inconvenient  and  injurious  right  U 
exercised  as  against  the  public  at  all  times  and  at  the  plea 
of  the  person  who  had  laid  down  the  pipe — quite  apart  fron 
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cost— to  open  a  street  in  order  to  ascertain  the  condition  of  that 
pipe.  The  Legislature  contemplated  the  pipe  being  in  that 
position  and  made  provision  for  regulating  its  repair.  Under 
that  provision  specific  regulations  were  made,  imposing  a  duty 
to  repair  after  notice  was  given.  Speaking  for  myself,  I  should 
say  that  when  the  defect  was  obvious  it  would  not  be  an  answer 
to  an  action  for  neglect  to  repair  to  say  that  no  notice  had  been 
received.  But,  at  all  events,  a  proper  mode  of  requiring  repairs 
to  be  made  is  provided  for  by  the  regulations  and  under  the 
statute  by  virtue  of  which  the  pipe  may  be  laid  down.  The 
person  laying  it  down  has  no  power  conferred  upon  him  to 
investigate  the  state  of  the  pipe.  Under  such  circumstances, 
therefore,  I  think  it  was  wrong  to  hold  that  the  same  duty  of 
constant  vigilance  is  imposed  upon  the  appellant  as  in  the  cases 
to  which  I  have  referred.  To  do  so  would  be  to  push  the  principle 
of  these  cases  to  an  unreasonable  extent.  It  would  be  extend- 
ing the  principle  to  a  case  in  which  it  would  be  in  the  highest 
d^ee  harmful,  not  only  to  a  single  individual,  but  to  the  public 
at  laige.  Such  an  extension  is,  I  think,  opposed  to  the  statute, 
and  there  is,  I  think,  nothing  in  these  cases  which  forces  us  under 
such  circumstances  to  say  that  the  duty  was  of  that  extent, 
requiring  as  a  matter  of  law  that  a  person  should  do  that  which, 
as  a  matter  of  fact,  he  probably  could  not  do.  It  is  to  be  remem- 
bered that  the  learned  Judge  of  the  County  Court  found  that 
there  was  no  negligence.  That  finding  means  that  the  pipe  was 
in  good  order  when  laid  down,  and  that  there  was  no  reason  for 
suspecting  that  it  was  otherwise  until  the  notice  was  given.  The 
learned  Judge  adverts  in  his  reasons  for  judgment  to  certain 
things  which  he  considered  might  have  been  done  by  the 
appellant — for  example,  to  give  a  certain  notice  which  would 
warn  the  public — to  avert  the  consequences  of  the  leakage  of  the 
pipe  when  discovered.  It  is  not  quite  clear  to  me  how  far  the 
learned  Judge's  mind  was  affected  by  the  omission  to  do  these 
things  ;  but  I  think  that  in  whatever  way  he  may  have  regarded 
the  omission  there  was  not  such  a  duty  cast  upon  the  appellant 
as  would  subject  it  to  an  action  for  omitting  to  give  a  notice 
warning  the  public  in  the  manner  in  which  the  learned  Judge 
says  the  appellant  might  have  been  expected  to  give  it  when  it 
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was  informed  of  the  injury  to  the  pipe.  I  wish  to  add  i 
while  concurring  in  the  judgment  of  the  Court,  I  do  not  d 
upon  the  view  that  the  principle  laid  down  in  the  cas 
Fletcher  v.  Rylanda  would  have  no  application  to  the 
of  a  leaking  pipe.  I  am  guided  by  the  statutory  condii 
under  which  this  pipe  was  laid  down. 

Hood,  J.  Nothing  was  done  in  this  case  by  the  appellai 
its  predecessor  in  title  but  what  was  authorized  by  the  H 
Act,  and  no  neglect  has  been  proved,  yet  it  is  conte 
that  the  appellant  is  liable.  If  that  is  so,  the  liability  i 
rest  upon  the  principle  that  a  man  who  brings  a  dangt 
thing  upon  his  land  must  keep  it  there  at  all  hazard 
do  not  think  that  obligation  exists  in  cases  where  the  p< 
whom  it  is  sought  to  make  liable  has  no  legal  control  ove 
dangerous  thing,  but  I  agree  with  the  view  that  the  Act 
affords  an  answer  to  the  action.  The  Legislature  must  be  t 
to  have  known  that  the  water  in  the  pipe  was  a  dangerous  t 
and  yet  it  has  given  authority  to  put  that  dangerous  i 
under  the  road  without  giving  to  the  person  who  puts  it 
power  to  look  after  it  and  see  that  it  does  not  escape, 
being  so,  the  only  fair  meaning  to  give  to  the  Act  is  tl 
affords  protection  to  a  person  who  lays  down  a  water  pip( 
is  not  guilty  of  negligence.  To  hold  otherwise  would  be  to 
that  a  person  against  whom  an  action  is  brought  for  the  e 
of  water  from  a  pipe  so  laid  hcLs  no  means  of  protecting 
self. 


Appeal  allowed  with  c(m 


'I  i: 


Solicitors  for  appellant :  Eggleston  <j&  Derham, 
Solicitor  for  respondent :  C.  J.  MacFarlane. 
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Is  R£  THE  STANDARD  BANK  OF  AUSTRALIA  (in  Liquidation),  Exfabtb  I8fi8 

THE  CITY  OF  MELBOURNE  BANK  LIMITED  (in  Liquidation).  J^^y  26, 

Auyuift  Z,  9. 

Companies  Act  Amendment  Act  1892  (No.  1269) — Scheme  oj  reconstruction — Under-  

taking  of  new  company  to  pay  liabilities  of  old  company — Secured  creditors.  Holroyd^  J, 

By  a  scheme  of  reconstruction  under  the  Companies  Acts,  a  new  company  was 
formed  to  acquire  all  the  assets  of  the  old  company  subject  to  the  liabilities  which 
the  new  company  was  to  discharge  in  a  manner  provided  by  the  scheme.  By 
clanses  xii.  and  xiii.  of  the  scheme  every  creditor  of  the  old  company,  save  as  pro- 
vided by  clause  xv.,  was  to  take  deposit  receipts  and  preference  shares  in  certain 
proportioDS.  By  clause  xv.  it  was  provided  that  **  Every  creditor  of  the  old  com- 
pany not  being  a  creditor  holding  a  security  over  any  portion  of  the  assets  of 
the  old  company  shall  accept  the  provisions  made  for  him  by  clauses  xii.  xiii. 
and  xiv.  of  this  scheme  in  satisfaction  and  discharge  of  all  claims  against  the  old 
company."  No  specific  provision  was  made  in  the  scheme  with  regard  to  the 
secured  creditors,  it  being  at  the  time  considered  that  the  securities  were  quite 
nffident  to  cover  the  debts. 

Hdd,  that  although  the  secured  creditors  upon  finding  the  securities  deficient 
coold  not  call  upon  the  new  company  to  satisfy  the  deficiency  in  the  manner 
arranged  under  the  scheme,  yet  they  retained  their  rights  as  mortgagees  against 
the  old  company  which  could  be  enforced  against  the  new  company  as  the  pur- 
chaser of  the  equity  of  redemption,  and  for  this  purpose  the  old  company,  if  neoes- 
ary,  could  be  compelled  to  lend  its  name  to  enforce  such  rights. 
Form  of  order. 


This  was  an  application  by  the  liquidator  of  the  City  of 
Melbourne  Bank  Limited,  as  a  creditor  of  the  Standard  Bank  of 
Australia  Limited  (in  liquidation),  to  have  certain  questions  which 
bad  arisen  in  the  liquidation  of  the  Standard  Bank  and  the  City 
of  Melbourne  Bank  determined  by  the  Court. 

The  following  were  the  questions  contained  in  the  notice 
of  motion : — (1).  For  what  amount  or  amounts,  or  on  what 
basis  is  the  City  of  Melbourne  Bank  Limited  (hereinafter 
called  the  creditor  company)  entitled  to  claim — (a)  as  a 
secured  creditor  and  (6)  as  an  unsecured  creditor  of  the  above- 
named  company  (hereinafter  called  the  old  company),  and 
in  particular  on  what  basis  or  as  on  what  date  or  dates  should 
its  securities  be  valued  or  its  claims  be  ascertained  for  such  pur- 
pose or  for  the  purpose  of  the  questions  next  following  ?  (2.)  Is 
the  creditor  company  on  valuing  its  securities  or  otherwise  en- 
titled as  an  unsecured  creditor  of  the  old  company,  or  otherwise, 
in  respect  of  any  and  what  amount,  or  on  any  and  what  basis,  to 
receive  any  and  what  deposit  receipts  of  or  shares  in  the  Stan- 
V.LR..  Vol.  XXIV.  T 
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]^  dard  Bank  of  Australia  Limited  (hereinafter 

-^  *•«  company),  or  cash  payments  or  any  and  what  h 

Standard  Bank  by  reason  of  the  scheme  of  compromise  or  arran< 
Australia      ^^^  ^^^  company  and  its  creditors,  as  sanctioned 

(IN  Liquidation)  on  the  28th  June  1893,  and  modified  by  the 
ffdroyd,  J.  scheme  sanctioned  by  this  Court  on  the  6th 
(3.)  Is  the  old  company  or  its  liquidator  enti 
from  the  new  company  any  and  what  deposit  re 
cash  payments  in  respect  of  any  and  what  par 
the  creditor  company  as  aforesaid  ?  (4.)  Is  the  c 
entitled  to  require  from  the  old  company  or  its 
it  or  he  shall  procure  for  the  creditor  compar 
new  company  that  it  shall  deliver  or  pay 
company  such  deposit  receipts,  shares,  or  ca^ 
aforesaid  ? 

The  affidavit  of  Mr.  Jacomb,  the  liquidator 
Melbourne  Bank,  stated  that  the  Standard  ] 
into  liquidation  in  1893,  and  that  shortly  aft< 
company  entered  into  a  scheme  of  compromise 
with  its  creditors,  which  was  duly  sanctionec 
The  new  company  was  duly  incorporated.  At 
ment  of  the  winding-up  of  the  old  company 
indebted  to  the  City  of  Melbourne  Bank,  but  tl 
prove  its  claim,  because  it  was  considered  I 
that  the  securities  held  by  the  City  of  Melboi 
sufficient  to  cover  the  amount  of  its  claim,  and 
of  any  kind  was  made.  These  securities  have  s 
and  Mr.  Jacomb  sent  in  a  claim  to  the  general 
new  company,  and  in  consequence  of  the  diffic 
proceeded  by  way  of  motion  to  have  the  quei 
the  Court.  The  scheme  of  compromise  or  arran 
the  Standard  Bank  and  its  creditors  containe 
clauses  inter  alia : — 

"  III.  That  a  new  company  be  formed  wi 
1,000,000Z.  divided  into  91,989  preference  shares 
108,011  ordinary  shares  of  51.  each  for  the  purj 
purposes)  of  acquiring  all  the  property  and  en 
company  subject  to  the  debts  and  liabilities  t 
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company  undertaking  to  pay  satisfy   and    discharge  all  the  

liabilities  of  the  old  company  in  manner  as  hereinafter  provided  ^^  ^« 

and  also  to  pay  the  costs  of     .     .     .     ."  Standard  Bank 

"XIL  Every  creditor  of  the  old  company  save  as  provided      Australia 
by  clause  xv.  hereof  shall  be  entitled  to   receive  the  deposit  <^^^^Q_^-^™'^') 
receipt  of  the  new    company  for  two-fifths  (as  near  as  prac-      Holroyd,  J. 
ticable)  of  the  amount  of  principal  and  interest  owing  to  each 
creditor  at  the  date  of  the  registration  of  the  new  company. 
....    And  the  principal  amount   of  such   deposit  receipt 
shall  be  payable  at  the  expiration  of  five  years  from  the  date  of 
the  incorporation  of  the  new  company  but  the  new  company 
shall  have  the  option  of  paying  off  before  maturity  a  rateable 
proportion  of  the  amount  of  any  deposit  receipt.     .     .     ." 

"  XIII.  Every  creditor  of  the  old  company  save  as  provided 
by  clause  xv.  hereof  shall  also  be  entitled  to  receive  either 
(a)  preference  shares  in  the  new  company  credited  as  fully  paid 
Qp  equal  in  nominal  value  to  the  amount  of  principal  and 
interest  mentioned  in  clause  xii.  hereof  and  not  therein  provided 
for  or  (b)  a  deposit  receipt  of  the  new  company  for  the  balance 
(rf  the  amount  of  the  principal  and  interest.  .  .  ,  In 
default  of  notice  within  the  time  hereinbefore  fixed  for  exer- 
cising such  option  those  of  the  creditors  of  the  old  company 
who  were  on  the  28th  April  1893  corporations  charitable  bodies 
....  without  the  legal  power  to  take  preference  shares  in 
the  new  company  shall  be  treated  as  having  elected  to  take  a 
deposit  receipt  payable  10  years  from  the  date  of  incorporation 
as  aforesaid  and  all  otfter  creditors  of  tfie  old  company  shall  be 
treated  ous  having  elected  to  take  preference  shares.    ..." 

"XV.  Every  creditor  of  the  old  company  not  being  a 
creditor  holding  a  security  over  any  portion  of  the  assets  of  the 
old  company  shall  accept  the  provisions  made  for  him  by  clauses 
xii.,  xiii.,  xiv.,  of  this  scheme  in  satisfaction  and  discharge  of  all 
claims  against  the  old  company  and  shall  at  the  time  of  his 
application  for  the  deposit  receipt  of  the  new  compsjiy  deliver 
op  to  the  new  company  to  be  cancelled  all  deposit  receipts  and 
drafts  or  other  similar  documents  issued  to  him  by  the  old 
company." 

The  other  facts  material  to  this  report  are  set  out  in  the 
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judgment.      The    motion    came    on   for    hearing   before    Hoi- 
In^  royd,  J. 

Standard  Bank 

Australia  WeigaZl  for  the  liquidator  of  the  City  of    Melbourne  Bank 

(IN  Liquidation)  Limited — The  scheme  of  reconstruction  provided  for  the  new 
T/o/royr/,  J.  company  obtaining  the  assets  of  the  old  company  subject  to  its 
liabilities.  Those  liabilities  the  new  company  must  discharge 
and  they  included  the  debts  owing  to  the  secured  creditors. 
There  is  nothing  in  the  scheme  which  says  that  the  secured 
creditors  are  to  lose  all  their  remedies ;  it  doe^  not  interfere 
with  them,  it  leaves  their  liabilities  still  outstanding,  and  the 
new  company  has  undertaken  to  pay  such  liabilities.  The 
secured  creditors  are  bound  by  the  scheme,  but  they  surrender 
no  rights. 

Higgina  for  the  Standard  Bank — It  would  be  very  unjust 
to  allow  the  secured  creditors  to  step  in  now  and  take  advantage 
of  the  assets  which  have  been  saved  by  the  company  under  its 
reconstruction.  The  scheme  contemplates  that  all  creditors  are 
to  be  bound,  but  the  secured  creditors  are  to  get  nothing  except 
what  they  can  realize  out  of  their  securities.  Under  this 
scheme  the  mode  of  discharging  their  liabilities  is  distinctly 
defined,  and  it  expressly  excludes  secured  creditors,  and  the 
undertaking  is  to  discharge  all  liabilities  in  the  manner  pro- 
vided by  the  scheme. 

Cur.  adv.  wit. 

HoLROYD,  J.  On  the  28th  June  1893  a  scheme  of  compro- 
mise between  the  Standard  Bank  of  Australia  Limited,  then 
in  course  of  liquidation,  and  its  creditors  was  sanctioned  by 
the  Court.  By  the  terms  of  this  agreement  a  new  company 
was  to  be  formed  for  the  purpose  of  acquiring  .all  the  assets  of 
the  former  one,  subject  to  its  liabilities,  all  which  the  new 
company  was  to  undertake  to  discharge  in  manner  therein 
provided.  So  far  as  it  is  necessary  to  state  the  manner 
indicated,  it  was  this :  Under  clause  xii.  every  creditor  of  the 
old  company,  save  as  provided  by  clause  xv.,  was  to  be  entitled 
to  receive  a  deposit  receipt  of  the  new  for  two-fifths,  as  nearly  as 
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practicable,  of  the  amount  of  the  principal  and  interest  owing  to  ^^^ 

such  creditor  at  the  date  of  registration  of  the  new  company,  In  re 

such  deposit  receipt  to  bear  interest  at  a  certain  rate,  and  the  Standard  Bank 
principal  to  be  payable  at  the  expiration  of  five  years  from  that      Australia 
date.    Furthermore,  by  clause  xiii.,  every  creditor  of   the   old  (^^  Liquidation) 
company,  save  as  provided  by  clause  xv.,  was  to  be  entitled  to      ffolroyd,  J, 
receive  either  preference  shares  in  the  new  company,  credited  as 
fully  paid  up,  equal  in  nominal  value  to  the  balance  of  principal 
and  interest  so  owing  to  him,  or  a  deposit  receipt  of  the  new 
company  for  such  balance,  to  bear  interest  at  a  slightly  lower 
rate,  and  to  be  payable  at  the  expiration  of  10  years  from  the 
company's   incorporation.      It    was    required   that   the    option 
conferred   by    this  clause   should  be   exercised  by  the  colonial 
creditors    within    one    calendar    month,    and    by   the    British 
creditors   within  four   calendar   months    from    the    incorpora- 
tion of    the  new  company  by   giving   notice   as    therein    pre- 
scribed.      In    default    of    such    notice,  creditors    not    having 
legal  power  to   take   preference  shares  were   to  be   treated  as 
having  elected  to  take  deposit  receipts,  and  all  other  creditors 
as  having   elected    to    take    preference    shares.       Clause   xiv. 
relates  to  the  transfer  of  deposit  receipts  and  the  registration  of 
the  holders.      From  the  few   extracts   briefly   cited   the   main 
feature  of  the  scheme  of  compromise   appears  to  be  that   the 
new  company  should  take  to  itself  the  benefit  of  all  the  assets       . 
and  the  burden  of  all  the  liabilities  of  the  old.     In  fact,  within 
four  days  after  the  formation  of  the  new  company,  which  was  ! 

registered  under   the   same   name   as   the   old  on  the   10th  of  j 

August  1893,  an  agreement,  a  copy  of  which  has  been  furnished  | 

to  me,  was  executed,  whereby  the  old  company  contracted  to  I 

sell  and  the  new  company  to  purchase  all  the  assets  of  the  old  f 

company,  a  part  of  the  consideration  being  the  undertaking  of  j 

the  new  company  to  discharge  all  the  liabilities  of  the  old  in 
the  manner  provided  by  the  scheme.  Some  difficulty  is  how- 
ever occasioned  by  the  form  of  the  exception  in  clauses  xii.  and  ; 
xiii.,  "  save  as  provided  by  clause  xv."  Clause  xv.  runs  thus  : —  : 
^  Every  creditor  of  the  old  company  not  being  a  creditor 
holding  a  security  over  any  portion  of  the  assets  of  the  old 
company  shall  accept  the  provisions  made  for  him  by  clauses  I 
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^^  twelve  thirteen  and  fourteen  of  this  scheme  in  satisfaction « 

In  re  discharge   of  all   claims   against   the  old  company  etc."    II 

Standard  Bank  quite  clear  that  a  creditor  holding  any  such  security  was 
Australia      obliged  to  accept  the  deposit  receipts  of  the  new  companj 

(IN  Liquidation)  satisfaction  of  his  debt ;  but  it  has  been  contended  that 
Holroydy  J,  scheme  did  not  entitle  him  to  demand  them.  It  was  urged  t 
the  generality  of  the  words  "every  creditor"  in  clauses  : 
and  xiv.  should  be  cut  down  by  excluding  creditors  who  1 
security  over  any  portion  of  the  assets.  I  am  not  prepare! 
assent  to  this  argument,  for  it  is  quite  opposed  to  the  pi 
terms  on  which  by  the  compromise  the  assets  were  to 
taken  over  (that  is,  subject  to  all  the  liabilities),  and  i 
opposed  to  the  Articles  of  Association  of  the  new  company  i 
article  8)  and  to  the  contract  between  the  two  c 
panics  already  mentioned.  On  the  other  hand  the  com 
mise  contains  no  reference  to  the  valuation  of  securities,  a 
secured  creditor  of  the  old  company,  whether  his  securities  v 
sufficient  or  insufficient,  who  desired  to  avail  himself  of 
means  oflTered  by  the  scheme  for  obtaining  payment  of  his  d 
was  bound  to  accept  the  settlement  proposed  as  a  discharg 
full ;  and  in  that  case  he  must  equitably  have  released 
securities  to  the  new  company,  who  took  over  the  old  liabilit 
the  new  form.  He  could  not,  after  reserving  to  himself 
right  which  he  possessed  of  realizing  his  securities,  and  i] 
subsequently  finding  them  deficient,  call  upon  the  new  comp 
to  satisfy  the  deficiency  in  the  manner  arranged  for  settlcE 
of  the  whole  amount  owing  to  him  at  the  time  of  its  formal 
An  essential  part  of  the  scheme  was  that  the  new  comp 
should  be  able  to  ascertain,  as  soon  as  reasonably  possible, 
number  and  amount  of  the  deposit  receipts  and  the  numbe 
preference  shares  it  would  have  to  issue  or  allot  to  creditoi 
the  old  company.  The  secured  creditor,  retaining  his  securi 
would  retain  also  his  rights  as  mortgagee  against  the  old  \ 
pany,  which  could  be  enforced  against  the  new  as  purchase 
the  equity  of  redemption,  and  as  having  expressly  covena 
to  discharge  the  liabilities  of  the  old.  For  this 
pose  the  old  company,  if  necessary,  could  be  compella 
lend  its  name.     Reverting  to  the  actual  facts  of  this  cae 
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appears  from  Mr.  Jacomb's  affidavit  that  the  City  of  Melbourne  ]^ 

Bank  Limited,  of  which  he  is  the  official  liquidator,  and  therein  /»  re 

called  the  bank,  was  a  creditor  of  the  old  company,  and  held  Standard  Bank 
securities  which  at  the  commencement  of  the  winding  up  Austealia 
were  supposed  to  be  sufficient  to  cover  the  bank's  claim,  but  ('^  Liquidation) 
have  since  depreciated  in  value.  A  large  portion  of  these  Holroyd,  J. 
securities  has  been  realized,  and  thereby  the  debt  due  to  the 
bank  has  been  considerably  reduced.  Mr.  Jacomb  valued  the 
untealized  securities  as  on  the  15th  of  December  last  at  31,400^. 
and  the  debt  still  unliquidated  at  48,822i.  6s.  Sd.,  and  sent  in  on 
that  day  to  the  general  manager  of  the  new  company  a  claim 
for  the  difference.  Correspondence  ensued,  extending  over  some 
months,  and  on  the  26th  of  May  of  this  year  Mr.  Jacomb  wrote 
and  requested  to  be  informed  without  further  delay  whether  the 
new  company  elected  to  take  over  the  securities  or  to  forego  all 
interest  therein,  I  think,  as  may  have  been  anticipated  from  my 
oonstruction  of  the  scheme  of  compromise,  that  the  bank  repre- 
sented by  Mr.  Jacomb  has  no  power  to  put  the  new  company  to 
its  election  in  this  way;  but  that  it  may  pursue  any  of  its 
remedies  as  mortgagee — directly  against  the  old  company,  and 
indirectly  against  the  new,  as  already  stated.  As  counsel  on 
both  sides  desired  that  the  interpretation  of  the  scheme  upon  the 
points  at  issue  between  them  should  be  first  discussed  and  de- 
cided, I  need  say  no  more  at  present  with  respect  to  the  specific 
questions  put  to  me,  excepting  this,  that  taking  the  view  which  I 
have  done  it  would  be  in  some  particulars  impossible,  and  in  others 
useless,  for  me  to  answer  them  as  now  framed.  The  case  can  be 
mentioned  again  if  necessary.  I  have  heard  no  argument  yet  as 
to  costs.  The  application  to  the  Court  was  made  under  sec.  124 
of  the  (7o7npam6«  Acts  1890  and  1896,  and  therefore,  strictly 
speaking,  I  can  only  be  considered  as  giving  advice  to  the  liquid- 
ator of  the  old  company,  although  a  creditor  has  requested  it. 
The  new  company  had  really  no  locus  standi  to  intervene ;  but 
as  it  only  appeared  at  the  creditor's  instance,  and  was  repre- 
sented by  the  same  counsel  as  the  old  company,  no  diflSculty 
can  arise  on  this  score.  I  shall  not,  however,  determine 
how  costs  are  to  be  borne  until  1  have  heard  counsel  on  the 
pomt. 
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1B98  xhe  matter  came*oii  for  further  argument  on  3rd  August  and  9th  August,  and 

r^  the  following  order  was    made:—**.     .     .     .     All    parties    by    their    counsel 

Xhs  respectively  desiring  that  before  making  any  specific  declaration  or  order  as  to 

Standard  Bank  any  of  the  questions  specifically  raised  by  the  said  notice  of  motion  herein  this 

^'  Court  should  intimate  its  opinion  as  to  the  proper  interpretation  and  general 

(in  Liquidation)  ®^®^^  ^^  ^^®  scheme  of  compromise  in  such  notice  of  motion  referred  to  as  affecting 

the  issues  raised  by  such   questions  as    aforesaid    this  Court  did    reserve  its 

Jfolroydf  J,  judgment  herein  and  on  the  3rd  August  this  matter  standing  for  judgment  this 
Court  did  intimate  its  opinion  that  according  to  the  proper  interpretation  and 
general  effect  of  the  said  scheme  of  compromise  the  said  City  of  Melbourne  Bank 
as  a  secured  creditor  o(  the  said  old  company  at  the  date  of  the  said  scheme  of 
compromise  was  not  entitled  to  avail  itself  of  the  means  provided  by  such  scheme 
for  obtaining  payment  of  its  debts  except  upon  terms  of  releasing  its  securities 
but  that  in  the  event  which  happened  of  its  retaining  its  securities  it  retained 
also  its  rights  and  remedies  as  mortgagee  against  the  old  company  which  could 
be  enforced  indirectly  if  not  directly  against  the  said  new  company  and  this 
Court  did  intimate  its  willingness  that  the  parties  should  be  further  heard  and 
this  matter  having  been  mentioned  ....  this  Court  did  direct  that  this 
matter  should  be  further  heard.  .  .  .  And  upon  hearing  Mr.  Weigall  of 
counsel  for  the  said  City  of  Melbourne  Bank  ....  there  being  no  appear- 
ance for  the  said  old  company  or  its  liquidator  ....  this  Court  doth 
declare  that  the  said  City  of  Melbourne  Bank  in  the  said  notice  of  motion 
referred  to  as  the  creditor  company  is  entitled  as  having  been  a  secured  creditor 
of  the  old  company  at  the  date  of  the  scheme  of  compromise  ....  to  the 
same  rights  and  remedies  against  the  new  company  as  if  the  said  new  company 
had  been  substituted  for  the  said  old  company  as  the  debtor  of  the  said  City  of 
Melbourne  Bank  as  on  and  after  the  10th  August  1893  and  this  Court  doth 
declare  that  the  costs  of  this  application  of  the  said  City  of  Melbourne  Bank 
Limited  or  of  the  said  R.  E.  Jacomb  as  its  liquidator  may  be  taxed  and  may  be 
paid  by  the  said  R.  E  Jacomb  as  such  liquidator  out  of  the  assets  of  the  said 
City  of  Melbourne  Bank  and  as  part  of  the  costs  charges  and  expenses  properly 
incurred  in  the  liquidation  of  the  said  City  of  Melbourne  Bank  Limited." 

Solicitors  for  City  of  Melbourne  Bank  :  Blake  Jc  RiggalL 
Solicitors  for  Standard  Bank  :  Malleson,  England  &  Stewart 

w.  H.  M. 
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MALONEY  V.  THE  TRUSTEES  EXECUTORS  AND  AGENCY  COMPANY  1898 

LIMITED.  

June  23,  24, 
UntOMcionetble  bargain— EzcesJtive  rate  of  interest— Bonus  on  loan— Delay  on  part  July  19. 

of  mortgagor  -  Mortgage, 


The  pUintiff,  a  married  woman,  the  wife  of  a  carpenter,  executed  a  deed  in 
July  1886,  to  which  her  husband  and  one  Marks  were  parties.  By  this  deed  she 
acknowledged  that  she  had  received  220/., ,  borrowed  from  Marks,  and  secured  its 
repayment  by  an  assignment  of  all  her  estate  and  interest  under  the  will  of  her 
late  father  and  any  other  property  to  which  she  might  be  entitled  in  expectancy, 
reTenion,  or  otherwise.  The  mortgage  also  secured  a  bonus  of  100/.  and  interest 
at  20/.  per  cent,  per  annum  on  the  sum  borrowed  and  the  bonus,  and  there  was  a 
pronsion  that  the  deed  should  be  a  security  for  any  further  sums  which  Marks 
might  advance,  with  interest  at  the  same  rate.  Interest  was  to  be  compounded 
if  not  paid  at  the  period  provided.  The  plaintiff  had  no  solicitor  acting  for  her 
or  other  independent  advice.  Her  husband  took  the  money,  which  was  paid 
OT^  on  the  execution  of  the  mortgage.  Afterwards  the  husband  of  the 
plaintiff  applied  from  time  to  time  for  further  loans,  sometimes  getting  money 
and  sometimes  goods,  the  price  of  the  latter  being  charged  for  as  an  advance.  The 
Inubtnd  and  Marks  procured  the  plaintiff's  signature  to  acknowledgments, 
treating  these  further  sums  as  advances  under  the  deed.  In  June  1897  a  sum  of 
S36/.  became  receivable  in  respect  of  the  plaintiff's  share  in  her  father's  estate, 
and  in  May  1898  the  plaintiff  brought  an  action  seeking  to  have  the  mortgage  set 
lade,  undertaking  to  repay  the  sums  actually  advanced,  with  interest  at  5/.  per 
ceotb 

Held,  that  this  constituted  an  unconscionable  bargain,  and  that  the 
plaintiff  was  entitled  to  be  relieved  therefrom  upon  repaying  the  amount 
advanced,  with  interest  at  6/.  per  cent. 

Held  aUo,  following  James  v.  Kerr  (40  Ch.  D.,  p.  460),  that  the  charge 
of  a  bonus  was  illegal,  and  should  be  disallowed. 

The  rule  of  law  that  an  excessive  rate  of  interest  will  bo  reduced  to  a 
reaaooable  rate  in  cases  of  the  sale  of  reversionary  interests  is  applicable  to 
casa  of  mortgages  of  such  interests,  though  the  mere  fact  iu  such  latter  cases 
that  the  rate  of  interest  is  excessive  would  not  enable  the  person  who  agreed  to 
pty  it  to  come  to  the  Court  and  successfully  ask  to  have  the  rate  reduced. 

Held  further,  that  the  delay  in  taking  proceedings  did  not  bar  the  plaintiff, 
ioasmach  as  confirmation  or  acquiescence  will  not  be  presumed  in  cases  where 
the  reversioner  continues  in  the  same  situation  under  the  same  circumstances 
which  mduced  her  to  enter  into  the  oppressive  contract. 

This  was  an  action  brought  by  the  plaintiff,  a  married 
woman,  against  the  defendant  company  as  executor  of  the  will 
of  one  Benjamin  Marks,  deceased,  claiming  a  declaration  that  a 
certain  deed  dated  23rd  July  1886  was  void. 

The  plaintiff,  then  a  married  woman,  aged  23,  executed 
the  deed  of  23rd  July  1886,  to  which  her  husband  and 
Marks  were    parties,   by   which    she    acknowledged    that  she 
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had  received  2201.,  borrowed  from  Marks,  and  secured 
repayment  by  an  assignment  of  all  her  estate  and  intei 
under  the  will  of  her  late  father,  and  any  other  prope 
she  might  be  entitled  to  in  expectancy,  reversion,  remainder 
otherwise,  with  a  specified  exception.  The  mortgage  also  secu 
a  bonus  of  lOOZ.,  and  interest  at  20L  per  cent,  on  the  sum  1 
rowed  and  on  the  bonus ;  and  provided  that  the  deed  wai 
be  security  for  any  further  sums  advanced.  Interest  was  tc 
compounded  if  not  paid  at  the  due  dates.  Her  husband  took 
money  which  was  paid  over  on  the  execution  of  the  d 
Further  sums  were  advanced  under  circumstances  set  out  in 
judgment.  The  plaintiff  in  June  1897  became  entitled  to 
sum  of  936i.  in  respect  of  her  share  in  her  father's  estate, 
defendant  contended  that  the  plaintiff  was  not  entitled  to 
relief  sought;  that  she  was  estopped  under  the  circumstai 
from  claiming  such  relief ;  and  that  she  was  also  barred  by 
lapse  of  time  which  had  occurred.  The  case  came  on  for  1 
before  A* Beckett,  J.,  without  a  jury.  The  further  material  f 
are  set  out  in  the  judgment. 

Pigott  for  the  plaintiff — The  Court  will  grant  relief  aga 
unconscionable  bargains  such  as  this  is.  The  charge  of  100 
respect  of  the  bonus  is  clearly  bad  :  James  v.  Kerr  (a).  In  i 
case  Kay,  J.,  citing  the  case  of  Jennings  v.  Ward  (fe),  whei 
was  held  that  "  a  man  shall  not  have  interest  for  his  money, 
a  collateral  advantage  besides  for  the  loan  of  it,  or  clog 
redemption  with  any  by-agreement,'*  holds  that  principle  t< 
still  in  force.  The  law  which  sets  aside  "  catching  barga 
with  expectant  heirs,  remaindermen,  or  reversioners,  which 
made  on  the  credit  of  their  expectation,  is  applicable  to  cast 
this  kind,  as  well  as  to  cases  of  reversionary  interests  :  Poi 
on  Contracts  (6th  ed.),  pp.  605,  607,  and  608.  Although  Si 
Pollock  says  that  an  excessive  rate  of  interest  is  not  suffic 
standing  alone  to  invalidate  a  contract  in  equity,  yet,  tal 
the  facts  of  this  case,  the  relief  sought  is  not  depem 
upon  the  high  rate  of  interest,  and  the  whole  bargain 
be   examined — the   charge   of    100/.  in  respect   of  the  be 


(a)    [1889]  40Ch.  D.,.p.  459. 


(6)     [1706]  2  Vera.  520. 
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the  compounding  of  the  interest,  and  the  fact  that  the 
plaintiff  had  no  legal  advice.  Relief  was  granted  in  the 
case  of  Chesterfield  v.  Janssen  (c).  The  poverty  and  igno- 
rance of  the  plaintiff,  and  the  absence  of  independent  advice, 
throw  upon  the  defendant  the  onus  of  proving  the  trans- 
action was  fair  and  reasonable :  Fry  v.  Lane  (d).  There  has 
been  no  delay  on  the  part  of  the  plaintiff  which  has  prejudiced 
the  estate  of  the  deceased,  and  unless  something  prejudicial  has 
occurred,  the  lapse  of  time  in  this  case  will  not  operate  as  a  bar 
to  the  relief  sought :  Rees  v.  De  Bernardy  (e)  ;  In  re  Garnett ; 
Gandy  v.  MdcavXay  (/).  Counsel  also  cited  the  following  cases  : 
—Lindsay  Petroleum  Co.  v.  Hurd  (g) ;  Bennett  v.  Tucker  (h). 

Topp  (with  him  Maxwell)  for  the  defendant — The  Court  will 
not  interfere  with  a  bargain  merely  upon  the  ground  that  the 
interest  is  very  high,  or  "  usurious,"  as  it  was  called.  The  prin- 
ciple applicable  to  reversionary  interests,  where  the  Court  has 
set  aside  what  were  termed  ''  catching  bargains  with  expectant 
heirs,"  does  not  apply  to  a  vested  interest  such  as  this  was.  The 
Court  cannot  set  aside  this  deed;  it  is  incumbent  upon  the 
plaintiff  to  establish  coercion  or  oppression.  There  has  been  such 
great  delay  that  the  plaintiff  should  not  be  allowed  to  set  up  this 
claim;  she  has  known  of  these  transactions  for  twelve  years. 
Relief  should  have  been  sought  within  a  reasonable  time :  Carter 
V.  Silber  (i).  In  the  case  of  Urqiihart  v.  M'Pherson  (k)  it  was 
held  that  the  Statute  of  Limitations  would  run,  not  from  the 
actual  discovery  of  the  fraud,  but  from  the  time  when  with  due 
diligence  the  fraud  might  have  been  discovered.  That  will  apply 
to  the  argument  attacking  the  bonus  as  well  as  to  the  other 
charges  of  unfairness.  There  is  no  rule  of  law  against  the 
charging  of  compound  interest. 


Pigoit  in  reply. 


Cur,  adv.  vult. 


a'Beckett,  J.     In  July  1886  the  plaintiff,  aged  twenty-three, 
the  wife  of  a  carpenter,  executed  a  deed  to  which  her  husband 


(e)  [1760]  2  Ves.  126. 

id)  [188S]  40  Ch.  D.  312. 

(<)  [1806]  2  Ch.  437. 

(/  [18851  31  Ch.  D.  1. 


(</]  [1874]  L.R.  5  P.C.  221. 

(A)  [1882]  8V.L.R.  (E.)20. 

(t)  [1892]  2  Ch.  278. 

(ife)  [1880]  6  V.L.R.  (E.)  17. 
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and  one  Benjamin  Marks  were  parties,  by  which  she  acknow- 
ledged that  she  had  received  220i.,  borrowed  from  Marks,  and 
secured  its  repayment  by  an  assignment  of  all  her  estate  and 
interest  under  the  will  of  her  late  father,  William  Henry  Waiie, 
and  in  the  matter  of  the  trusts  of  Waiters  settled  estates  and 
any  other  property  to  which  she  might  be  entitled  in  expectancy 
reversion,  remainder,  or  otherwise  (with  a  specified  exception). 
The  mortgage  also  secured  a  bonus  of  lOOi.  and  interest  at  201. 
per  cent,  per  annum  on  the  sum  borrowed  and  the  bonus,  and 
provided  that  the  deed  should  be  a  security  for  any  further 
sums  of  money  which  Marks  might  advance,  with  interest  at 
20Z.  per  cent.  Interest  was  to  be  compounded  if  not  paid  at  the 
periods  provided.  The  plaintiff  had  no  solicitor  acting  for  her 
or  other  independent  adviser.  Her  husband  took  the  money 
which  was  paid  over  when  the  mortgage  was  executed.  After 
it  was  executed  he  applied  to  Marks  from  time  to  time  for 
further  loans.  Sometimes  he  obtained  money  and  sometimes 
goods,  which  Marks  wished  to  get  rid  of,  and  he  charged  the 
price  he  put  on  them  as  an  advance.  He  and  Marks  procured 
the  wife  s  signature  to  a  series  of  acknowledgments,  treating 
these  amounts  eis  advances  to  her,  to  bear  interest  at  20i.  per 
cent.,  under  the  mortgage.  No  interest  was  paid  on  any  of  the 
sums  advanced.  Marks  died  before  anything  was  received 
under  his  security,  and  the  defendant  company,  his  executor, 
proved  his  will.  In  June  1897  a  sum  of  936i.  became  receivable 
in  respect  of  the  plaintiff  s  share  in  her  father  s  estate.  In  May 
1898,  after  some  correspondence  with  the  defendant's  solicitors, 
the  plaintiff  brought  this  action,  seeking  to  have  the  mortgage 
deed  declared  void  and  to  escape  from  liability  under  the  receipt 
which  she  had  signed,  but  offering  to  repay  the  sums  actually 
advanced  to  her,  with  interest  at  5Z.  per  cent.  As  grounds  for 
this  relief,  the  statement  of  claim  alleges  that  the  plaintiff  was 
ignorant  of  business,  and  had  no  independent  advice ;  that  she 
did  not  authorize  her  husband  to  obtain  further  advances ;  and 
that  the  deefl  and  the  receipts  should  be  declared  void  on  the 
ground  of  unfair  dealing,  misrepresentation,  and  want  of  con- 
sideration. The  two  last  grounds  are  unsupported  by  any 
evidence.     Marks    being    dead,    the   defendant    has  no   means 
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of  testing  the  truth  of  the  statements  made  to  bis 
discredit;  but  I  feel  satisfied  that,  even  if  I  could  have 
Marks's  version  of  the  facts,  I  should  come  to  the  conclusion 
that  he  made  what  the  law  calls  an  unconscionable  bargain,  and 
that  the  process  by  which  the  wife  was  induced  to  adopt  loans 
and  sales  of  goods  to  her  husband,  and  treat  them  as  advances 
to  herself,  was  an  injurious  wasting  of  the  wife's  estate.  I,  never- 
theless, feel  that  I  cannot  allow  the  plaintiff  to  escape  the  conse- 
quences of  her  recognition  of  these  dealings  with  her  husband 
as  advances  to  herself.  Her  signature  is  utterly  unlike  that  of 
an  illiterate  person,  but  she  has  sworn  that  she  is  unable  to  read 
plain  writing.  Even  if  I  accepted  without  doubt  her  statement 
as  to  this,  I  could  not  as  against  the  dcfenclant  treat  her  &s 
ignorant  of  the  contents  of  the  documents.  If  she  really  could  not 
lead,  Marks  was  at  least  entitled  to  assume  from  her  signature 
that  she  could.  Although  I  do  not  approve  of  her  husband's 
conduct  aa  described  by  himself,  I  cannot  convict  him  of  assisting 
Harks  in  perpetrating  a  series  of  frauds  upon  his  wife  by 
obtaining  her  signature  to  documents  the  nature  of  which  was 
misrepresented.  It  was  unwise  of  her  to  sanction  the  course  of 
dealing,  but  it  was  competent  for  her  to  acknowledge  the 
advances  to  her  husband  as  advances  made  with  her  approval, 
and  binding  upon  her,  and  Marks  obtained  from  her  what  may 
have  appeared  to  him  to  have  been  deliberate  assent,  testified  by 
her  signature.  This  leaves  as  subjects  of  complaint  a  bonus  of 
lOM.  on  an  advance  of  2202.  and  compound  interest  at  201,  per 
cent  On  the  authority  of  James  v.  Kerr  (I)  I  hold  that  the 
bonus  was  a  charge  which  cannot  be  sustained.  As  to  the  exces- 
sive rate  of  interest,  it  is  clear  on  authority  that  if  the  property 
over  which  security  was  given  had  been  a  reversionary  interest 
the  exorbitant  charge  would  be  reduced,  and  a  reasonable  rate 
substituted.  The  rules  applicable  to  sales  of  reversionary 
interests  are  applicable  to  mortgages  of  them  :  See  Emmet  v. 
Tottenham  (m)  ;  Bromley  v.  Smith  (n).  It  is  also  clear  that  the 
mere  fact  that  the  rate  of  interest  was  excessive  would  not  enable 
the  person  who  agreed  to  pay  it  to  come  into  Court  and  success- 

(0    40  Ch.  D.,  at  p.  460.  (m)  [1861]  10  Jur.  N.S.  1090. 

(n)    [1859]  26  Beav.  644. 
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fully  ask  to  have  the  rate  reduced.  The  property  which 
plaintiff  assigned  by  way  of  security,  as  set  out  in  the  staten 
of  claim  and  described  in  the  deed,  does  not  appear  to 
reversionary  as.  to  the  interest  under  the  plaintiff's  father  s  ' 
but  the  property  subject  to  the  trusts  of  a  settled  estate  i 
have  been  reversionary.  It  appears,  however,  that  so  far  as 
capacitj"  for  present  enjoyment  was  concerned,  the  property 
as  unattainable  by  the  plaintiff  as  if  it  had  been  reversion 
This  futurity  of  benefit  was  present  to  the  minds  of  the  pai 
w^hen  the  security  was  given.  Mr.  Evans,  who  acted  as  solic 
for  Marks,  called  as  a  witness  for  the  defendant,  states  : — " 
receipt  of  the  money  was  contingent  on  the  death  of  Mr.  W 
who  Mr.  Marks  said  might  live  another  ten  or  twelve  y( 
They  thoroughly  understood  this,  and  that  the  money  could 
be  got  for  that  length  of  time."  Receipt  depending  on 
contingency  may  account  for  the  fact  that  nothing  was  obt 
able  until  June  1897.  How  the  delay  occurred  is  not  cleai 
the  evidence,  and  I  feel  some  doubt  as  to  whether  on  the  pi 
ings  and  evidence  I  am  entitled  to  regard  the  diflSculties 
length  of  time  which  protracted  realization  &s  due  to 
character  of  the  plaintiff's  interest.  The  whole  matter  is  lei 
uncertainty.  I  think,  however,  I  am  not  exceeding  the  li 
laid  down  by  authority  in  deciding  that  there  is  in  this 
such  a  combination  of  circumstances  as  to  the  position  of 
parties,  the  nature  of  the  security  given,  and  the  meani 
which  the  sum  originally  secured  was  increased,  as  to  juj 
the  Court  in  relieving  the  plaintiff  from  the  unconscior 
bargain  into  which  she  entered  on  the  terms  on  which 
relief  is  usually  given.  As  to  the  delay  in  proceeding,  I  tl 
the  case  falls  within  the  rule  that  confirmation  or  acquiesc 
will  be  of  no  avail  whilst  the  reversioner  continues  in  the  ? 
situation  as  when  he  entered  into  the  contract,  for  in  such  < 
it  has  always  been  presumed  that  the  same  distress  w 
pressed  him  to  enter  into  the  cpntract  prevented  him  j 
coming  to  set  it  aside :  See  Gowland  v.  De  Farar  (o).  The 
advantages  under  which  the  plaintiff  laboured  continued  i 
the  commencement  of  these  proceedings,  and  I  think  she  die 
(o)    [1810]  17  Ve8ey26. 
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ly  understand  her  position  under  the  documents  which  she 
jigned,  or  receive  any  kind  of  account  showing  the  amount 
it  to  be  charged  against  her  until  after  June  1897. 
lS  to  the  terms  upon  which  relief  will  be  granted,  it  appears, 
the  rule  of  the  Court  not  to  give  compound  interest  in  these 
;  but  as  the  rate  of  interest  here  is  higher  than  in  England 
ill  allow  6  per  cent.,  not  5  per  cent,  as  in  England.  As 
sts,  Pollock  on  Contracts,  after  reviewing  the  cases  on  this 
;h  of  the  law,  states  the  general  rule  to  be  to  give  no  costs 
ther  side.  The  charge  of  misrepresentation,  which  was  not 
ined,  has  not  in  any  way  increased  the  costs.  Relief  has  in 
r  cases  l)een  given  where  charges  of  actual  fraud  were  made 
not  sustained,  as  in  St  Alhyn  v.  Harding  (p) ;  James  v. 
(g).  The  circumstances  affecting  discretion  as  to  costs 
largely.  I  shall  give  none  to  either  side.  I  think  that  a 
ratory  judgment  will  be  sufficient  to  enable  the  defendant 
ceive  what  it  is  entitled  to  under  its  security,  and  will 
ite  in  favour  of  the  plaintiff  any  balance  of  the  fund  in 
,  and  any  unrealized  or  unascertained  interest  over  which 
ity  was  given. 

'eclare  that  the  provisions  in  the  indenture  of  the  23rd  day 
ly  1886  for  a  bonus  of  lOOi.,  for  interest  at  20  per  cent,  for 
ound  interest,  and  for  commission  at  20  per  cent,  on  sums 
advanced  under  the  security  thereby  effected,  are  void  as 
st  the  plaintiff,  but  that  the  said  indenture  is  a  valid 
ity  for  220i.,  and  for  the  further  advances  set  out  in  para- 
1 7  of  the  statement  of  claim,  with  interest  thereon  at  the 
of  6  per  cent,  per  annum  from  the  date  of  the  said 
iture,  and  from  the  dates  in  such  paragraph  respectively 
it  until  repayment. 

rder  that  the  plaintiff  and  defendant  bear  their  own  costs 
is  action  up  to  and  inclusive  of  this  judgment, 
eserve  leave  to  either  party  to  apply  as  advised. 

olicitors  for  plaintiff :  Price  <b  Hargrave, 
olicitors  for  defendant :  Godfrey  &  Godfrey, 

w.   H.  M. 
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Iggg  In  rk  the  standard  BANK  OF  AUSTRALIA  LIMITED. 
August  2i,  fpj^^  Companies  Act  1890  {No.  1074),  $s.  76,  77,  78—  Winding  up—PetUion  to  wind 
Hodges   J,  ^P — Directors^  poioers  of  to  present  petition — Articles  of  assocktiion^  powers 
conferred  on  directors  by. 

Directors  of  a  company  have  no  general  powers  which  authorize  them  upon  a 
resolution  passed  at  a  meeting  of  directors  to  present  a  petition  on  behalf  of  the 
company  to  have  it  wound  up. 

By  one  of  the  articles  of  association  it  was  provided— "  The  business  of  the 
company  shall  be  managed  by  the  directors,  who  may  pay  all  expenses  incurred  in 
.  .  .  .  registering  the  company,  and  may  in  addition  to  the  powers  hereia 
conferred  upon  them  exercise  all  such  powers  of  the  company  as  are  under 
the  Companies  Act  1890  or  under  the  regulations  for  the  time  being  of  the 
company  required  to  be  exercised  by  the  company  in  general  meeting,  subject 
nevertheless  to  the  regulations  of  the  company  for  the  time  being  and  to  the 
provisions  of  the  said  Act,  but  no  new  regulation  of  the  company  shall  invalidate 
any  prior  act  of  the  directors  which  would  have  been  valid  if  such  regulation  had 
not  been  made. " 

Heldy  that  the  powers  conferred  on  the  directors  under  this  article  did  not 
empower  thetn  in  their  own  discretion  and  upon  their  own  motion  to  present  a 
petition  on  behalf  of  the  company  to  have  it  wound  up. 

This  was  a  petition  for  the  winding  up  of  the  Standard 
Bank  of  Australia  Limited. 

The  petition  was  presented  on  behalf  of  the  Bank  itself^ 
and  the  affidavit  stated  that  at  a  meeting  of  the  directors 
a  resolution  had  been  passed  by  the  directors  that  the 
company  should  be  wound  up,  and  the  petition  was  accordingly 
presented,  sealed  with  the  seal  of  the  company.  Two 
creditor  of  the  company  appeared  upon  the  return  of  the 
petition.  Objections  were  taken  that  the  petition  and  the  notice 
did  not  state  the  hour  when  the  petition  was  returnable,  and  no 
date  was  mentioned  on  the  petition  at  all.  The  judgment  was 
delivered  upon  another  point  raised  in  the  argument,  and  these 
objections  were  not  dealt  with  by  the  Judge.  The  petition  came 
on  for  hearing  before  Hodges,  J. 

Weigall  for  a  creditor  to  oppose.  (Counsel  raised  certain 
objections  as  to  the  date  and  hour  of  the  return  of  petition  not 
appearing  on  the  petition) — This  petition  is  presented  by  the 
directors  of  the  company  upon  a  resolution  passed  at  a  meeting 
of  the  directors,  but  the  shareholders  have  never  been  consulted. 
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Directors  have  no  power  in  their  own  discretion  and  upon  their  ]^ 

own  motion  to  proceed  to  wind  up  the  company.  .  The  general  ^  »*« 

authority  of  directors  is  to  carry  on  the  business  of  the  company,  Standard  Bank 
and  not  to  terminate  that  business.  Shareholders  are  entitled  to 
be  heard  upon  such  an  important  matter,  involving  their  interests 
in  such  a  material  degree.  Sees.  76,  77,  and  78  of  the 
Oompa/nies  Act  1890  make  provision  for  winding  up  a  company, 
bnt  there  is  no  power  either  expressly  or  impliedly  given  to 
directors  to  take  this  step  without  consulting  the  shareholders. 
There  is  no  direct  authority  upon  the  question,  but  in  the  case  of 
Tlie  Municipal  Freehold  Land  Company  v.  Ollingion  (a)  the 
general  powers  of  directors  are  discussed,  and  they  seem  to  be 
restricted  to  the  carrying  out  the  objects  of  the  memorandum, 
Le.,  carrying  on  the  business  of  the  company.  In  the  case  of 
Smith  v.  Duke  of  Manchester  (6),  Bacon,  V.C.,  says: — "The 
Statute  enables  a  company  to  take  its  own  proceedings  for 
winding-up,  but  there  must  be  a  meeting  of  the  shareholders, 
and  the  shareholders  would  have  a  right  to  vote  upon  the 
very  important  question  wether  this  company  should  be  de- 
stroyed or  not." 

Cussem,  for  a  creditor  to  oppose  adopted  the  argument  of  Mr. 
Weigall. 

Mitchell  in  support  of  the  petition— Primd  facie  a  petition 
presented  in  the  name  of  the  company  by  the  directors  is  a  good 
potion.  The  directors  have  power  to  manage  the  affairs  of  the 
Gompany ;  that  includes  the  inception,  the  carrying  on,  and  the 
eompletion  of  the  company's  existence.  Sec.  76  of  the  Companies 
irf  1890  requires  under  sub-sec.  1  a  special  resolution  of  the 
shareholders,  but  that  resolution  is  not  required  under  the  other 
sab-sections.  The  directors  in  some  instances  have  to  take 
prompt  action  in  presenting  a  petition,  as  it  would  be  in- 
expedient to  have  to  wait  to  call  a  general  meeting.  By  the 
articles  of  association  power  is  conferred  upon  the  directors  to 
do  this. 

[Weigall — The  articles  of  association  are  not  before  the 
Court] 

(a)   [1890]  59  L.J.  Ch.  734,  p.  736.  (6)    [1883]  24  Ch.  D.  611. 
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By   consent  the   articles  were  made  part   of  the   exhibits, 

In  re         and    reference    made    to    article    128    (c).      In    the    case    of 
The 
Standakd  Bank  In    re   The    MelbouvTie  Locomotive    and    Enffin^eering  Works 

AusTOALiA      Limited    (d)    Your    Honor    held    that     similar    words    would 


Limited. 
ffodges,  J. 


give  power  to  the  directors  to  accept  a  surrender  of  shares. 
Mr.  Ghadwyck  Healy  on  Company  Law  (3rd  ed.),  p.  554, 
in  dealing  with  sec.  82  of  the  English  Act,  which  is  sec.  79 
of  our  Companies  Act,  says  that  "  the  '  company '  in  that  section 
means  *  the  majority  of  directors  acting  within  the  scope  of  their 
authority/  " 


Hodges,  J.  This  is  a  petition  with  the  seal  of  the  Standard 
Bank,  purporting  to  be  a  petition  by  the  Bank  to  be  wound  up. 
The  affidavit  in  support  of  the  petition  states  that  at  a  meeting 
of  the  directors  it  was  resolved  that  the  petition  should  be 
presented,  so  that  it  appears  to  have  been  a  resolution  of  the 
directors  alone  that  the  petition  should  be  presented,  and  the 
directors  thereupon  signed  the  petition.  It  is  objected  that  the 
directors  had  no  power  to  sign  such  a  petition,  and  in  my  opinion 
that  objection  is  good.  The  ordinary  powers  of  directors  are 
powers  given  to  them  to  carry  on  the  business  of  the  company. 
The  whole  idea  of  the  persons  who  bring  the  company 
into  existence  is  as  a  rule  for  the  continuance  of  that 
company,  and  for  the  carrying  on  of  its  business,  and  to 
make  profits.  It  is  said  by  the  directors,  however,  that 
whatever  may  have  been  their  powers  generally,  they  have 
power  to  present  this  petition  to  the  Court  under  article 
128.  (His  Honor  read  the  article.)  It  is  said  those 
words  give  power  to  the  directors  to  do  everything  that 
the  company  can  do,  unless  there  is  something  in  the  Act 
which   restricts    them    or    requires   the   company  itself   to   do 


{c)  "  128.  The  business  of  the  com- 
pany shall  be  managed  by  the  directors, 
who  may  pay  all  expenses  incurred  in 
registering  the  company,  and  may  in 
addition  to  the  powers  herein  conferred 
vpon  them  exercise  all  such  powers  of 
the  company  as  are  under  the  Companies 
Act  1890  or  under  the  regulations  for 


the  time  being  of  the  company  required 
to  be  exercised  by  the  company  in 
general  meeting,  subject  nevertheless 
to  the  regulations  of  the  company  for 
the  time  being  and  to  the  provisioiiB  of 
the  said  Act.  .  .  ." 
((/)    [1895]  21  V.L.R.  442. 
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In    my    opinion     those    words    cannot    be    rendered    in  ' 

unlimited   way.    The   article  says   "the  business   of    the  / 

any    shall    be    managed,"    and    in   construing  the   article  Standi 

words  must  be  kept  in  mind.  The  "  business  of  the  ^^^ 
my  shall  be  managed" — that  is,  for  the  purpose  of  con-  ^* 
ag  the  business  of  the  company  all  these  powers  are  given.  Hod 
)r  the  purpose  of  destroying  the  company.  In  my  opinion, 
axticle  is  to  be  so  limited,  and  I  think  that  that  was  the 
entertained  by  Kekewich,  J.,  in  the  case  of  The  Municipal 
old  Land  Comnpany  v.  Ollington  (e),  where  he  was  dealing 
an  article  of  association  similar  to  this — in  fact,  virtually 
ime.  He  says  : — "  That  might  be  held  to  imply  that  they 
the  company  for  all  purposes  not  expressly  excluded  by 
Let  of  Parliament  or  the  words  of  the  articles.  But  it 
1  to  mc  too  strong  a  thing  to  construe  that  as  meaning  that, 
js  exercising  all  the  powers  of  the  company,  which  means 
K)wers  of  effecting  the  objects  as  detailed  in  the  memo- 
im  of  association,  and  working  these  out  in  detail  in  daily 
,  they  should  into  the  bargain  be  constituted  the  principal 
)  company  as  regards  its  agents,  so  as  to  maintain  a  direct 
on  between  the  company  and  its  agents.  Of  course,  one 
lonstrue  general  words  strictly  and  make  them  mean  almost 
ing,  but  I  think  one  ought  to  put  a  rational  interpretation 
them.  .  .  ."  So  I  understand  Kekewich,  J.,  to  determine 
those  words,  broad  as  they  are,  must  be  limited  to  acts 
ised  for  the  purpose  of  effecting  the  objects  as  detailed  in 
lemorandum  of  association,  and  working  that  out  in  the 

life  of  the  company  ;  that  does  not,  in  my  opinion, 
le  something  which  is  not  in  the  contemplation  of  the 
randum  of  association,  but  is  outside.  I  think  the 
wa.s  never  intended  to  give  them  power  of  their 
discretion  to  apply  to  have  the  company  wound  up. 
ems  to  have  been  doubted,  in  a  similar  case,  whether 
ors  had  that  power:  Smith  v.  Dtcke  of  Manchester  (/). 
nk,  therefore,  that  this  petition  must  be  dismissed. 
Sonor  then  read  another  petition  on  behalf  of  the  creditor 

69  L. J.  Ch.  734,  p.  737.  ( /)    24  Ch.  D.  611. 
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^  who  opposed  the  present  petition,  and  dealt  with  the  question  of 

»*«  costs  after  the  hearing  thereof.) 

ID  Bank  Petition  dismissed. 

w 

EtALIA 

^^'  Solicitors  for  petitioners  :  Malleson,  England  &  Steivart 

M,  J'  Solicitors  for  creditor:  Crisp,  Cameron  <k  Rennick, 

w.  H.  M. 


)8  [PRACTICE  COURT.] 

Z^'^'  THE  BANK  OF  AUSTRALASIA  v.  WHITEHEAD. 

^  •^^  Practice— *' Rules  of  the  Supreme  Court  1884"— Orrfer  LXIV.y  r.   l^—Proceedingn 

taken  after  a  year — Notice  of  intention  to  proceed — Motion  for  a  receiver— 
Equitable  execution. 

Judgment  in  an  action  was  recovered  in  1894,  but  the  judgment  remained 
unsatisfied  ;  in  1898  the  defendant  became  entitled  to  an  interest  in  the  estate  of 
his  mother,  and  the  plaintiff  thereupon  applied  by  way  of  motion,  giving  the 
usual  notice,  for  the  appointment  of  a  receiver.  An  objection  was  taken  that,  as 
no  proceedings  had  been  taken  in  the  cause  for  one  year,  one  month's  notice  was 
necessary  under  Order  LXIV.,  r.  13,  before  the  plaintiff  could  proceed. 

Held^  that  an  application  for  a  receiver  was  not  a  proceeding  in  the  cause 
within  the  meaning  of  Order  LXIV.,  r.  13. 

Lonergan  v.  Dixon  (23  V.L.R.  8)  distinguished. 

Judgment  having  been  recovered  in  an  action  and  the  judgment  to  a  large 
amount  remaining  unsatisfied,  the  plaintiff,  four  years  afterwards,  having 
ascertained  that  the  defendant  m  as  entitled  as  one  of  the  sons  to  a  fourth  share 
in  his  mother's  intestate  estate,  applied  by  way  of  motion  for  the  appointment 
of  a  receiver.  Administration  of  the  estate  had  not  been  granted.  The  plaintiff 
tiled  an  affidavit  stating  that  there  were  no  other  assets  on  which  legal  execution 
could  issue,  and  that  the  defendant  had  no  means  of  satisfying  the  judgment 
except  through  his  interest  in  the  estate  of  his  mother. 

Held,  that  a  receiver  should  be  appointed  of  the  interest  of  the  defendant  in 
the  estate. 

This  was  an  application  by  way  of  motion  made  on  behalf  of 
the  Bank  of  Australasia  for  the  appointment  of  one  of  its  oflScers 
as  a  receiver  of  the  interest  of  the  defendant  in  the  estate  of 
Mary  Ann  Whitehead,  mother  of  the  defendant,  or  of  so  much 
thereof  as  would  satisfy  the  judgment  of  the  plaintiff 

The  plaintiff  had  recovered  judgment  in  1894,  but  a  large 
portion  thereof  remained  unsatisfied.  In  1898,  the  defendant's 
mother  died  intestate,  and  he  became  entitled  to  a  share 
of    the    estate.       The     affidavits    stated    that    administration 


Digitized  by 


Google 


VOL.  XXIV] 


LXI  k  LXII  VICT. 


had  not  yet  been  granted,  though  one  of  the  sons  was  prepar- 
ing to  make  application,  and  that  the  estate  was  over  the  value  of 
12,000f.,  of  which  the  defendant  would  be  entitled  to  a  one- 
fourth  share.  It  was  also  stated  that  there  were  no  further 
assets  of  the  defendant  on  which  legal  execution  could  issue,  and 
that  this  interest  in  the  said  estate  was  the  only  means  the 
defendant  had  of  satisfying  the  judgment.  The  motion  was 
served  in  the  usual  course,  giving  the  usual  notice. 

Pigott  for  the  defendant — There  is  a  preliminary  objection 
to  this  application.  There  has  been  no  proceeding  for  one  year 
in  this  cause,  and'  under  Order  LXIV.,  r.  13,  it  is  essential  that 
one  month's  notice  of  intention  to  proceed  should  be  given.  It 
is  true  that  in  the  notes  to  this  rule  in  the  Annual  Prcvctice  it  is 
said  that  this  rule  does  not  apply  to  execution,  or  to  any  step 
necessary  to  obtain  execution,  but  the  appointment  of  a  receiver 
is  not  an  execution  at  all.  In  Lonergan  v.  Dixon  (a),  A'Beckett, 
J.,  held  that  this  rule  applied  to  proceedings  to  tax,  so  that  it 
cannot  be  contended  that  the  rule  applies  only  to  steps  towards 
judgment.  The  application  for  a  receiver  is  undoubtedly  a 
proceeding  in  the  action,  and  no  limitation  is  placed  upon  those 
words  in  the  rule. 

W,  H.  Moule  for  the  plaintiff  in  support  of  the  motion — The 
provisions  of  Order  LXIV.,  r.  13,  apply  to  proceedings  towards 
judgment,  and  not  to  proceedings  taken  afterwards,  when  all  the 
issues  of  the  action  have  been  determined.  The  appointment  of 
a  receiver  is  called  "  equitable  execution,"  and  it  has  been  decided 
in  Elngland  that  this  rule  does  not  apply  to  execution  at  all: 
Taylor  v.  Roe  (6).  In  that  case  Kekewich,  J.,  said  that  the  rule 
only  applied  to  proceedings  towards  judgment.  In  Lonergan  v. 
Dixon  the  judgment  was  given  with  doubt,  and  there  was  every 
reason  in  that  case  why  the  other  side  should  have  ample  notice 
to  refresh  his  memory  as  to  what  took  place  at  the  trial,  so  as  to 
prepare  for  the  taxation  proceedings,  and  what  the  learned 
Judge  did  there  merely  amounted  to  an  adjournment  for  a  fort- 
night.    There  is  no  reason  for  a  month's  notice  in  an  application 

(a)    [18^7]  23V.L.R.  8.  (6)    [1893]  W.N.  26. 
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like  this,  which  has  nothing  to  do  with  the  action  as  an  action, 
and  which  is  merely  in  aid  of  an  unsatisfied  judgment. 

His  Honor  said  he  would  reserve  his  judgment  upon  this 
preliminary  point,  and  the  motion  could  be  heard  on  its  merits. 

W.  H.  Moule — The  Court  has  power  to  grant  this  mode  of 
equitable  execution :  Fuggle  v.  Bland  (c)  ;  Tyrrell  v.  Painton  (d). 
There  are  no  other  assets  against  which  legal  execution  can 
issue,  axid  the  plaintiff  should  be  allowed  to  protect  its  interests 
by  obtaining  a  receiver. 

Pigott  to  oppose — There  is  not  sufficient  evidence  to  show 
that  the  plaintiff  has  sought  to  obtain  satisfaction  of  its  judgment 
by  legal  execution,  and  the  Court  must  be  satisfied  as  to  this 
before  it  will  grant  its  aid  by  way  of  ordering  equitable 
execution:  Ettershank  v.  Rv^seil  {e) )  Salt  v.  Cooper  (J).  An 
order  should  not  be  made  until  administration  has  been 
granted. 

Hood,  J.  As  to  the  merits  of  this  application,  I  have  no 
hesitation  in  thinking  it  should  be  granted.  As  to  the  plaintiff 
not  having  exhausted  its  legal  remedies,  I  think  that  the  state- 
ment in  the  affidavit  should  satisfy  me  that  it  has  done  all  that 
it  could  be  reasonably  supposed  to  do.  It  has  been  contended 
that  the  plaintiff  should  go  to  the  useless  expense  of  issuing 
execution.  I  do  not  think  that  that  contention  is  right  where 
•  the  Court  is  satisfied  it  would  be  useless.  Where  the  plaintiff 
states  that  inquiries  have "  been  made,  and  no  assets  are  dis- 
coverable on  which  to  levy,  I  think  that  is  sufficient.  Then  it  is 
said  that  it  is  not  "just  or  convenient"  to  make  the  order, 
because  the  amount  of  the  defendant's  interest  Ls  not  yet  fixed 
or  ascertained  ;  but  I  think  it  is  "  just  and  convenient "  that  the 
defendant  should  not  be  allowed  an  opportunity  of  making 
away  with  that  interest.  All  that  the  plaintiff  asks  for  is  an 
order  which  will  prevent  the  debtor  from  parting  with  this 
interest,  and  that  so  far  as  it  is  at  present  unencumbered,  it  may 

(c)  [1883]  11  Q.B.D.  711.  («)  [1884J  6  A.L.T.  140. 

(d)  [1895]  1  Q.B.  202.  (/)  [1881  16  Ch.  D.  544. 
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be  paid  to  a  receiver  for  the  satisfaction  of  the  judgment  debt. 
That  order  I  am  prepared  to  make  subject  to  my  consideration 
of  the  preliminary  point  which  I  have  reserved. 


Upon  a  subsequent  day  His  Honor  delivered  the  following 
judgment  upon  the  preliminary  objection  : — 
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Hood,  J.  The  plaintiff  recovered  judgment  against  the 
defendant  in  1894,  and  that  judgment  still  remains  unsatisfied  to 
some  extent.  Execution  was  not  issued,  but  the  plaintiff  has  been 
unable  to  discover  any  assets  of  the  defendaxit  against  which 
legal  execution  could  issue.  The  affidavit  filed  on  behalf  of  the 
plaintiff  states  that  the  bank  has  been  unable  to  discover  any 
assets  on  which  legal  execution  could  issue,  and  it  is  believed 
that  the  defendant  has  no  means  of  satisfying  the  said  judgment 
except  through  his  interest  in  the  estate  of  his  mother,  Mrs. 
Whitehead.  That  interest  is  the  defendant's  share  in  his 
mother's  property,  she  having  died  in  July  1898,  and  there 
being  no  legal  means  of  seizing  that,  the  plaintiff  has  applied  on 
motion  for  the  exercise  of  the  equitable  jurisdiction  of  this 
Court  by  way  of  the  appointment  of  a  receiver.  This  is 
commonly,  though  perhaps  erroneously,  known  as  equitable 
execution.  Several  objections  were  taken,  with  which  I  dealt, 
reserving  one  only,  which  was  based  upon  the  interpretation  of  . 
Order  LXIV.,  r.  13.  (His  Honor  read  the  rule.)  It  is  four 
years  since  judgment  in  this  case  was  obtained,  and  it  is 
contended  on  behalf  of  the  defendant  that  before  the  plaintiff.  V 
can  make  this  application  he  is  bound  to  give  one  month's 
notice  of  his  intention  to  proceed.  The  plaintiff  contends  that 
the  rule  only  applies  to  proceedings  before  judgment,  and  has 
no  application  to  matters  in  an  action  arising  after  that — 
that,  in  fact,  an  action  is  at  an  end  with  the  judgment 
so  far  as  this  rule  is  concerned.  That  view  is  strongly 
supported  by  English  decisions,  and  if  it  were  necessary 
for  me  absolutely  to  decide  it,  I  should  say  that  that  is 
the  view  I  would  take.  Reliance  was  placed  by  the  defendant's 
counsel  on   Lonergan  v.  Dixon  (g).     The   question  was  there 

{g)    23V.L.R.  8, 
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in  controversy,  and  A'Beckett,  J.,  held  that  where  a  party 
proceeds  to  tax  his  costs  after  the  lapse  of  one  year  since  the 
last  proceedings  in  the  action,  he  must  give  one  month  s  notice. 
I  do  not  think  it  is  necessary  for  me  in  this  case  to  say  whether 
I  agree  with  that  case,  because  I  think  it  is  distinguishable  upon 
the  ground  suggested  by  Mr.  Moule.  If  the  decision  is  looked 
at  with  the  argument  of  counsel  opposing  the  application 
it  is  clear  that  the  reason  for  that  decision  was  the 
desire  to  give  the  other  party  a  chance  of  knowing  what 
was  to  be  said  against  him  after  so  long  a  lapse  of  time, 
and  to  enable  him  to  get  together  his  materials  to  oppose  the  taxa- 
tion. The  argument  is  put  in  that  way,  and  the  judgment 
proceeds  upon  that  view.  Giving  eflfect  to  that  judgment  and 
the  reasons  thereof  to  the  utmost,  I  think  it  has  no  application 
here.  This  is  not  raking  up  something  that  took  place  years  ago. 
It  is  a  dispute  about  matters  that  have  just  occurred.  The  object 
of  giving  a  month's  notice  would  not  arise  here ;  that  object  is 
simply  to  enable  the  other  side  to  prepare  materials  for  the  fresh 
proceeding.  Here  the  only  result  would  be  to  enable  the  defen- 
dant to  dispose  of  his  interest  in  the  subject  matter,  to  the  pre- 
judice of  the  plaintiff;  it  would  give  him  the  opportunity  of 
passing  it  away  to  some  other  person.  I  think  therefore  that 
the  reason  of  the  decision  in  Lonergan  v.  Dixon  does  not  apply 
\o  this  case,  and  that  the  objection  fails. 


Motion  granted,  with  costs. 

Solicitors  for  plaintiff:  Movie,  Hamilton  <k  Kiddle, 
Solicitor  for  defendant :  Rymer. 


w.  H.  M. 
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Praetict  —  Ntw  trial —  Verdict  qf  jury  —  Coutradictoi-y  evidence — Documentary  iggg 

evidence— Procedure— ''  Rvlea  of  Supreme  Court''— Order  XXXIX.,  rr.  1,  4   September 2,5,7. 
— New  trial  motion — Appeal — Notice.  

A  new  trial  motioii  is  not  liable  to  dismiseal  by  rieason  of  the  fact  that  the 
notice  of  motion  is  headed  *' Notice  of  Appeal  "  and  is  a  ten-days' notice,  and  asks 
also  for  an  order  that  the  judgment  be  set  aside  and  a  verdict  and  judgment  be 
entered  for  the  defendant. 

In  determining  whether  a  new  trial  should  be  ordered  on  the  ground  that  the 
verdict  of  the  jury  was  against  the  weight  of  evidence,  the  test  seems  to  be 
whether  the  verdict  is  such  a  one  as,  in  the  opinion  of  the  Court,  a  jury 
might  reasonably  find  upon  the  evidence  before  it. 

The  fact  that  the  evidence  is  contradictory,  and  that  there  is  evidence  on 
both  sides,  is  not  a  conclusive  reason  why  a  new  trial  should  not  be  granted. 

Where  the  evidence  is  contradictory,  but  that  of  the  defendant  is  clearly 
8upiK>rted  by  the  documents,  whilst  that  of  the  plaintiff  is  not  so  supported,  the 
Court  may,  on  a  motion  for  a  new  trial  by  way  of  appeal  under  Order  XXXIX., 
rr.  1,4,  order  the  verdict  in  plaintiff's  favour  to  be  set  aside  and  a  new  trial,  but 
will  not  order  a  verdict  to  be  entered  for  the  defendant. 

Action  for  malicious  prosecution. 

New  trial  motion. 

This  was  an  action  to  recover  5000Z.  damages  for  malicious 
prosecution.  The  action  was  tried  before  Madden,  C.J.,  and  a 
jury,  and  a  verdict  was  given  for  the  plaintiff  for  745i.  The 
charge  upon  which  the  plaintiff  had  been  prosecuted  was  one 
of  embezzlement  as  an  employ^  of  the  defendant  and  in  relation 
to  a  business  which  the  defendant  alleged  was  managed  by  the 
plaintiff  for  him,  but  which  the  plaintiff  claimed  as  his  own. 
The  plaintiff  was  tried  at  the  assizes  at  Geelong,  before  A'Beckett, 
J.,  and  acquitted.  The  defendant  served  the  plaintiff  with  a 
notice  of  motion,  which  was  in  the  following  form  : — 

"  Notice  of  Appeal,  dated  the  7th  day  of  May  1898. 

**  Take  notice  that  the  Court  [Full  Court]  will  be  moved  on  Wednesday,  the 
18th  day  of  May  1898  at  10.30  o'clock  in  the  forenoon  or  so  soon  thereafter  as  counsel 
can  be  heard  on  behalf  of  the  defendant,  for  an  order  that  the  judgment  for  the 
plaintiff  as  entered  herein  be  set  aside,  and  a  verdict  and  judgment  be  entered  for 
the  defendant,  or  failing  the  above  that  a  new  trial  be  had  between  the  parties  upon 
the  grounds  following  : — That  the  verdict  was  against  the  evidence  and  the  weight 
of  evidence ;  and  in  the  meantime  that  further  proceedings  be  stayed." 

The  motion  now  came  on  for  hearing. 
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Isaac  A.  Isaacs  (A.G.)  and  Leon  to  move. 

F.  G.  Duffy  and  J.  E,  Hogan  to  oppose — There  is  a  pre- 
liminary objection.  This  is  not  a  new  trial  motion;  but  it 
should  be.  It  is  an  appeal,  and  is  wrong  in  form.  In  the  first 
place  the  notice,  which  is  intended  for  a  notice  of  motion,  is  a 
ten-days*  notice  instead  of  an  eight-days' — this  asks  the  Court  to 
do  what  it  can  and  ought  to  do  upon  an  appeal,  viz.,  to  set  aside 
the  judgment  below  and  order  a  new  trial.  The  Court  has  not 
power  to  do  this. 

[Hodges,  J.  Is  this  not  an  appeal  from  a  determination  of 
the  jury  to  the  Court  ?] 

If  it  was  headed  "  Notice  of  Appeal"  only,  and  merely 
asked  for  what  a  new  trial  motion  should  ask  for  if  made  in 
proper  time.  The  whole  procedure  shows  that  this  has  been 
treated  as  an  appeal.  Solomon  v.  Jai^is{a)  lays  down  the 
procedure  for  a  new  trial,  viz.,  by  notice  of  motion.  This  is 
returnable  in  eight  days.  The  proper  alternative  course  below 
would  have  been  to  ask  for  a  direction  that  the  point  should  be 
reserved.  Under  the  old  common  law  procedure  there  was  no 
such  thing  as  appeal. 

/^•aac  -4.  Isaacs,  A.G. — The  proper  course  under  Order 
XXXIX.,  rr.  1,  4,  is  by  appeal,  and  the  notice  is  an  eight-days* 
notice.  In  Solomon  v.  Jai^s  the  converse  occurred.  There 
was,  in  that  case,  a  trial  by  jury,  and  notice  of  motion  for  a 
new  trial.  There  is  sufficient  notice  here  to  enable  a  new  trial 
to  be  asked  for:  Allcock  v.  Hall  (6). 

Williams,  J.  The  only  difficulty  is  as  to  the  ten  days* 
notice,  but  we  can  amend  that.  I  think  we  may  hear  this 
appeal. 

The  appeal  was  then  argued. 

Isaac  A.  Isaacs  (A.G.)  and  Leon — Later  decisions  show  a 
tendency  towards  weakening  the  strict  rule  against  granting  new 
trials  on  the  ground  that  the  verdict  is  against  the  weight  of 

(a)    [1886]  12  V.L.R.  76.  (6)    [1891]  1  Q.B.  444. 
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ence :  Aitken  v.  McMecJcan  (c) ;  Spencer  v.  Jones  (d).     The  ^'^* 

rfc  may  upon  this  motion  enter  judgment  for  the  defendant :  1898 

liens  V.  Shire  of  Belfast  (e) ;  Forbes  v.  McDonald  (/) ;  Allcock  Scowi 

qU  (g) ;  Bobbett  v.  South-Eastern  Railway  Co.  (h) ;  I'oulmin  hawobi 
HUar  (i) ;  Ogilvie  v.  W,A,  Goiyoration  (k). 

iViLLiAMS,  J.,  referred  to  Owsten  v.  Mullen  (I). 

^.  G.  Duffy  and  J.  E.  Hogan,  upon  the  first  question,  referred 
letropolitan  Co.  v.  Wright  (m) ;  Phillips  v.  Martin  (n) ; 
on  V.  Sheridan  (o) ;  Guest  v.  Goldsbrough  (p). 

saacs,  in  reply,  referred  to  Australian  Steam  Navigation 
r.  Smith  Jc  Sons  (q). 

ViLLiAMS,  J.  My  brother  Hodges  and  I  think  that  this  case 
Id  be  tried  aj^ain.  There  is  no  doubt  that  the  evidence  is 
radictory,  and  that  there  is  evidence  both  on  one  side  and 
tie  other  as  to  the  main  question  in  this  case,  but  that  is  not  a 
lusive  reason  why  the  Court  of  Appeal  should  not  grant  a 
trial.  In  Allcock  v.  Hall  (r)  the  evidence  was  contradictory, 
e  was  evidence  both  ways,  but  the  Court  went  further  in 
case  than  we  are  asked  to  go — viz.,  they  were  asked  to  enter 
rdict  for  defendant,  and  they  did  so.  So  in  Spencer  v. 
s  (8).  There  the  evidence  was  contradictory,  and  the  evi- 
e  of  the  witnesses  on  one  side  was  against  that  of  the  wit- 
is  upon  the  other,  yet  a  new  trial  was  granted.  So  in  Aitken 
cMeckan  (t)  the  evidence  was  contradictory,  and  so  in  the 
case  cited,  Australian  Steam  Navigation  Co.  v.  Smith 
ns  (u).  Therefore  the  fact  that  there  is  evidence  on  both 
I  is  plainly  no  reason  why  the  Court  should  not  exercise  its 


Digitized  by 


Google 


316 


SUPREME  CX)URT  :  VICTORIA. 


[V.L.R. 


F.C. 
1898 

SOOWN 
V, 

Hawobth. 
WiUianu,  J. 


power  to  grant  a  new  trial  if  it  think  that  a  new  trial  is  just. 
The  real  test  seems  to  be  whether  the  verdict  returned  by  the 
jury  is  such  a  one  as  in  the  opinion  of  the  Court  a  jury  might 
reasonably  find  upon  the  evidence  before  it.  Such  a  principle 
renders  it  necessary  to  examine  into  the  nature  and  the  class  of 
the  evidence  which  one  side  or  the  other  relied  upon.  And  if  it  be 
found  that  the  evidence  upon  one  side  is  contrary  to  the  evi- 
dence upon  the  other,  and  that  the  written  documents  put  in 
evidence  support  the  version  of  one  side  rather  than  the  version 
of  the  other,  then  the  evidence  given  on  one  side  stands  on  a 
superior  plane  to  that  given  oh  the  other  side,  and  the  Court 
may  exercise  its  jurisdiction  by  granting  a  new  trial. 

We  think  that  the  present  case  falls  within  the  principles 
to  which  I  have  referred ;  though  the  evidence  is  contradictory, 
though  the  oral  evidence  points  both  ways,  yet  the  evidence 
for  the  defendant  is  supported  in  a  way  in  which  the  evidence 
for  the  plaintiff  is  not  supported.  It  is  supported  by  books 
and  other  documents,  and  by  facts  which  are  not  in  dispute 
between  the  parties.  It  has  been  the  practice  of  this  Court, 
and  in  England,  I  believe — certainly  in  this  Court — that  the 
Court  while  granting  a  new  trial  will  not  say  more  than  it  can 
help.  Therefore  I  do  not  intend  to  go  into  this  matter  at  any 
length.  But,  as  bearing  out  what  I  have  said,  viz.,  that  the 
version  of  the  defendant  is  supported  by  books  and  other 
documents  and  by  admitted  facts,  it  is  only  necessary  to  refer 
to  a  few  matters.  These  books,  according  to  the  plaintiflf*s 
version,  were  kept  in  the  Melbourne  oflSce,  were  his  books,  his 
property,  and  the  clerks  (according  to  his  version)  who  made 
entries  in  them  were  his  servants,  and  he  used  to  examine 
these  books,  and  was  responsible  for  them,  and  in  these 
books  appear  entries  in  which  he  is  shown  to  have  received 
wages  at  31.  lOs.  per  week.  Then  there  is  the  fact  (I  do 
not  wish  to  comment  much  upon  it)  that,  undoubtedly,  the 
defendant  had  advanced  a  large  sum  of  money  to  the  plaintiff. 
The  plaintiff  says  this  was  a  loan ;  that  it  was  advanced  to  him 
by  the  defendant.  There  is  no  doubt  about  the  fact  that  a  sum 
of  money  was  advanced.  The  plaintiff  says  it  was  a  loan ;  it  is  a 
singular  thing  if  it  were  a  loan  that  there  was  no  interest  charged 
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t  by  the  defendant,  and  no  time  fixed  for  the  repayment.  Scowi 
1  the  way  in  which  the  loan  is  made,  so  that  the  plaintiff  hawori 
it  operate  upon  it,  is  singular.  The  way  this  is  effected  is 
the  defendant  opens  an  account  with  the  bank  in  his  (the 
adant's)  own  name,  and  then  he  directs  the  plaintiff  (exhibit 
[)w  he  is  to  operate  upon  that  account,  tells  him  how  he  is  to 
7  cheques,  and  that  he  is  to  sign  "  pp.  J.  Haworth,"  and  then 
his  own  name.  He  is  to  borrow  in  this  way  on t  his  account, 
ih  is  opened  in  Haworth  s  name.  If  this  had  been  a  loan  or 
nee  to  the  plaintiff  there  were  other  ways  in  which  the 
By  could  have  been  advanced  or  lent  to  plaintiff  (as  he  says  it 
lent)  without  resorting  to  this  extraordinary  method  of 
y  it.  Then  there  is  the  fact,  to  which  I  have  alluded,  that 
iterest  was  charged  or  paid,  no  security  taken.  Further, 
i  Melbourne  premises,  at  which  plaintiff  said  he  carried 
is  own  basiness,  are  insured,  and  the  merchandise  in  them, 
h,  according  to  the  plaintiff,  is  his  own  property,  is  insured 
tie  name  of  Haworth,  and  the  premium  and  the  receipt 
a  with  the  premium  are  given  to  Haworth,  and  the  policy 
»  into  Haworth's  possession,  and  he  holds  it.  Now,  any- 
would  think  that  if  this  merchandise  was  the  property 
le  plaintiff  that  he  was  most  highly  interested  in  securing 
property  against  loss  by  fire,  and  would  take  care  that  the 
y  was  issued  in  his  own  name,  and  was  in  his  own 
s&sion. 

rhen  there  is  the  fact  that  no  charge  was  made  for  the  work 
:h  Haworth  did  in  connection  with  the  Melbourne  business ; 
there  is  this  fact,  to  which  my  attention  is  drawn,  that 
a  this  deficiency  arises,  and  there  is  a  disturbance  about  it, 
'^orth  writes  to  the  plaintiff  asking  him  to  give  up  the 
lises,  and  it  appears  that  the  plaintiff  does  so  almost 
ediately,  not  taking  up  the  position  of  one  who  says  "  This 
y  business ;  I  am  going  to  carry  it  on.*' 

'.  do  not  wish  to  examine  the  facts  too  closely.  It  is  sufiicient 
lention  these  facts  in  order  to  show  the  principle  on  which 
Court   acts.     It   is   admitted  that  the   evidence  is  contra- 
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dictory,  yet  that  there  are  a  number  of  admitted  fa<;ts,  and  a 
number  of  documents,  including  these  books,  which  give  strong 
support  to  defendant's  case. 

I  may  state  that  I  rather  agree  with  Mr.  Duflfy's  criticism  of 
the  letters,  and  that  in  all  of  them  I  cannot  point  to  any  except 
exhibit  C,  and*  a  doubtful  expression  in  exhibit  13,  which  is 
inconsistent  with  the  plaintiff's  case. 

On  these  grounds  I  think  it  is  better  that  this  case  should  be 
re-ventilated. 


a'Beckett,  J.  I  do  not  think  this  is  a  case  in  which  there 
are  any  documents  which  can  be  said  to  necessarily  constrain  the 
jury  to  take  a  view  in  favour  of  the  defendant,  but  in  a  conflict 
of  testimony,  and  from  my  own  recollection  of  the  case  which 
was  before  me,  I  know  how  many  matters  there  were  which  the 
jury  might  legitimately  consider,  and  on  which  they  were 
entitled  to  come  to  a  conclusion.  Therefore,  though  I  cannot  say 
that  their  verdict  satisfied  me,  and  I  feel  there  is  strength  in  the 
different  facts  which  have  been  adverted  to  by  Williams,  J., 
if  I  were  alone  in  this  case  I  should  require  further  time 
for  consideration  before  I  would  grant  a  new  trial.  I  do 
not  wish  to  be  taken  as  dissenting  from  the  view  expressed 
by  the  other  members  of  the  Court.  I  feel  there  would  be 
no  advantage  in  hearing  further  argument,  or  in  postponing  the 
decision  by  reason  of  the  condition  of  my  mind  upon  the  subject. 
I  do  not  feel  as  strongly  in  the  matter  as  the  other  members  of 
the  Court,  and  I  have  a  doubt  which  has  not  been  entirely 
removed,  but  I  do  not  dissent  from  the  judgment  of  the  Court. 

Motion  allowed,  with  coats. 

Solicitors  for  defendant  (appellant)  :  H.  A.  Brandt 
Solicitors  for  plaintiff  (respondent) :  Hodgson  <k  Finlayson. 

u.  H.  c. 
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COWIE  V.  THE  BERRY  CONSOLS  EXTENDED  GOLD  MINING  F.C. 

COMPANY  NO  LIABILITY  (No.  3).  ^ 

Mines  Act  1890  {No.  1120),  m.  351,  357    Regulation  and  impection  of  mineif—  September  12,  14. 
Ventilation — Level — Working  placet  in  a  mine — Mine-owner,   liability  of — 
Mine. 

By  sec.  351  of  the  Mines  Act  1890  the  word  "mine"  includes  a  level  wherein 
or  whereby  is  or  shall  be  or  has  been  carried  on  any  operation  for  or  in  connection 
with  the  purpose  of  obtaining  any  metal  or  mineral. 

By  sec.  357  it  is  provided — '*  The  following  general  rules  shall  so  far  as  may 
be  reasonably  practical"  (''practicable")  "be  observed  in  every  mine  : — 1.  An 
adequate  amount  of  ventilation  shall  be  constantly  produced  in  every  mine  to 
such  an  extent  that  the  shafts  winzes  sumps  levels  underground  stables  and 
working  places  of  such  mine  and  the  travelling  roads  to  and  from  such  working 
places  shall  be  in  a  fit  state  for  working  and  passing  therein." 

Heldy  that  there  is  an  obligation  upon  every  mine -owner  to  ventilate  the  level 
of  an  alluvial  mine  unless  such  level  has  been  distinctly  and  clearly  abandoned, 
and  that  the  temporary  suspension  of  work  in  a  portion  of  a  level  does  not  cause 
such  portion  to  cease  to  be  a  working  place  in  a  mine. 

It  is  a  question  for  the  jury  to  decide  whether  the  mine-owner  has  taken  all 
steps  reasonably  practicable  to  produce  an  adequate  amount  of  ventilation. 

Motion  for  a  new  trial. 

An  action  was  brought  by  Alexander  Cowie,  as  adminis- 
trator of  the  estate  of  Alexander  Cowie  the  younger,  against 
the  Berry  Consols  Extended  Gold  Mining  Company  No 
Liability.  The  claim  alleged  that  the  plaintiff  as  administra- 
tor brought  the  action  for  the  benefit  of  himself  and  Jane 
Cowie,  the  mother  of  the  deceased  Alexander  Cowie  the 
younger,  they  having  suflfered  damage  from  the  negligence 
of  the  defendant.  That  the  defendant  was  a  no  liability 
mining  company,  and  that  Alex.  Cowie  the  younger  was 
employed  by  the  company  in  the  mine  as  a  trucker,  and  that  an 
accident  occurred  in  the  mine  on  the  31st  July  1897,  whilst  the 
said  Alex.  Cowie  the  younger  was  so  employed,  whereby  he  met 
his  death.  The  following  particulars  were  delivered  : — "  (1).  An 
adequate  amount  of  ventilation  was  not  produced  in  the  said 
mine  to  the  extent  of  having  the  underground  levels  or  drives 
and  workings  and  the  travelling  places  to  and  from  such 
working  places  in  a  fit  state  for  working  and  passing  therein." 
Other  particulars  were  delivered,  but  the  above  are  sufiicient 
for    the    purpose    of    this    report.       The     action    was    tried 
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before  Holroyd,  J.,   and  a  jury   at   Ballarat.      The   following 
evidence  was  adduced  at  the  trial,  so  far  as  it  is  material : — 

The  deceased,  Alex.  Cowie,  was  employed  as  a  trucker,  and 
had  to  push  trucks  along  the  main  level  of  the  mine,  which  was 
an  alluvial  mine.  This  level  ran  east  and  west  of  the  shaft. 
On  the  29th  July  it  was  discovered  that  foul  air  existed  in  the 
eastern  end  of  the  level,  and  thenceforward  work  was  stopped 
at  two  rises  called  Nos.  2  and  3,  towards  the  extreme  eastern  end, 
and  the  means  of  ventilation  aidopted  in  the  mine  was  shut  off 
from  this  eastern  portion  of  the  mine.  The  deceased,  who  went 
on  at  the  midnight  shift  on  30th  July,  was  in  charge  of  his  usual 
work,  pushing  the  trucks  along  the  main  level,  from  a  rise 
called  No.  1  to  the  shaft  and  back  again.  This  rise  was 
between  the  No.  2  rise  and  the  shaft.  The  evidence  was 
contradictory  as  to  whether  the  deceased  was  cautioned  as  to  the 
existence  of  the  foul  air  beyond  the  rises  towards  the  eastern  end, 
but  it  was  proved  that  the  work  was  suspended  there,  and  work- 
men had  been  withdrawn.  The  deceased's  body  was  found  on  the 
morning  of  31st  July  lying  on  a  truck  which  he  had  detached 
from  three  others  with  which  he  was  working,  and  this  truck, 
being  the  one  of  the  four  nearest  to  the  eastern  end  of  the  level, 
had  evidently  been  pushed  by  the  deceased  to  the  extreme  eastern 
end  of  the  level,  where  the  foul  air  existed.  Evidence  was  given 
as  to  the  lighting  of  the  level,  and  the  fact  was  proved  that  the 
lights  grow  dim  as  the  air  becomes  foul,  and  gradually  go 
out  as  the  air  becomes  worse ;  but  the  chief  ground  debated  in 
argument  was  as  to  the  obligation  to  ventilate  the  whole  level, 
including  the  portion  of  the  level  wherein  work  had  been 
temporarily  suspended.  The  learned  Judge,  in  charging  the 
jury  upon  this  point,  said : — "  The  plaintiff  gives  particulars  of 
the  negligence  which  he  alleges  the  defendant  was  guilty  of. 
Amongst  those  particulars  there  are  the  non-observance  of 
certain  rules  prescribed  by  the  Mines  Act  1890.  First  of  all,  did 
they  observe  these  rules  or  not  ?  (His  Honor  read  the  rules  in 
sec.  357.)  Those  rules  shall  be  observed  in  every  mine,  so  far  as 
may  be  reasonably  practicable.  The  charge  against  the  defend- 
ant is  that  the  1st,  10th,  11th,  and  16th  of  those  rules  were  not 
followed.     All  these  rules  must  be  qualified  in  this  way :   they 
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are  to  be  observed  so  far  as  may  be  reasonably  practic- 
able—that is,  capable  of  being  put  into  practice,  and  of  what 
is  reasonable  you  are  the  judges.  As  to  the  rule  dealing  with 
the  adequate  amount  of  ventilation  I  may  say  this :  the  main 
level  of  the  east  drive  was,  in  my  opinion,  a  travelling 
road  to  working  places — it  was  a  travelling  road  to  the  north 
branch,  where  work  was  going  on,  and  to  the  rises  Nos.  1.  2,  and  3. 
No  doubt  the  man  was  found  dead  at  the  end  of  that  main  east 
drive,  but  it  was  a  travelling  road  to  these  places  and  the 
north  and  south  branches,  and  it  was,  in  my  opinion,  a  travel- 
ling road  at  that  particular  moment.  It  was  also,  of  course, 
a  *  level,'  as  its  name  implies,  but  at  the  particular  time  no 
actual  work  was  going  on  at  the  east  end  of  that  drive,  nor 
in  the  numbers  2  and  3  rises  in  that  drive,  nor  in  the 
south  branch,  nor  was  the  end  of  that  drive  required  as  a 
travelling  road  to  those  places.  But  to  my  mind  a  main  drive 
like  that  where  a  portion  of  it  is  not  being  used  on  account  of.  a 
sudden  exudation  of  foul  air  does  not  cease  to  be  a  travelling 
road  to  the  working  places  around  it,  and  to  which  it  ordinarily 
leads.  If  the  level  is  abandoned  altogether  .  .  .  . "  (The 
remainder  of  the  learned  Judge's  summing  up  material  to  this 
point  is  set  out  in  the  judgment  of  A'Beckett,  J.) 

The  jury  found  a  verdict  for   the  plaintiff,  with  damages 

mi 

The  defendant  now  moved  for  a  new  trial  upon  the 
following  grounds,  inter  alia: — '*(1.)  That  the  learned  Judge 
at  the  trial,  in  directing  the  jury  that  although  all  work  had 
ceased  and  all  men  withdrawn  in  the  main  east  reef  drive  of  the 
defendant's  mine,  east  of  the  No.  1  rise,  before  and  at  the  time 
of  the  death  of  A.  Cowie,  the  younger,  that  such  part  of  the 
said  mine,  east  of  the  No.  1  rise,  had  not  ceased  to  be  a  working 
place  in  the  said  mine  within  the  meaning  of  sec.  357  (1)  of  the 
Mines  Act  1890,  misdirected  the  juiy.  (2.)  That  in  directing 
the  jury  that  although  all  work  had  ceased  and  all  men  with- 
drawn in  that  part  of  the  main  east  drive  of  the  defendant's 
mine,  east  of  the  No.  1  rise,  before  and  at  the  time  of  the  death 
of  the  said  A.  Cowie,  the  defendant  was,  so  far  as  was  reasonably 
practicable,  bound  to  ventilate  that  part  of  the  mine  east  of  the 
V.L.R.,  Vol.  XXIV.  .     V 
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No.  1  rise,  the  learned  Judge  misdirected  the  jury.  (3.)  That  the 
learned  Judge  in  directing  the  jury  that  at  the  time  of  the 
accident  to  the  said  A.  CJowie  the  main  east  drive  of  the 
defendant's  mine,  ecist  of  the  No.  1  rise,  was  a  travelling  road 
to  a  working  place  in  the  said  mine,  although  all  work  had 
ceased  and  all  men  withdrawn  from  such  part  of  such  drive  and 
from  such  working  place,  and  that,  notwithstanding  such 
cessation  of  work  and  withdrawal  of  men,  the  defendant  was 
bound,  so  far  as  was  reasonably  practicable,  to  ventilate  such 
part  of  such  mine  east  of  the  No.  1  rise,  misdirected  the  jury.'* 

The  question  as  to  the  amount  of  damages  being  excessive 
was  also  argued. 


Purves,  Q.C.,  and  Box  for  the  defendant  in  support  of  the 
motion — There  is  no  doubt  that  under  sec.  357  (1)  of  the  Mines 
Act  1890  an  obligation  is  cast  upon  the  mine-owner  to  take  such 
steps  as  "may  be  reasonably  practical"  to  provide  adequate 
ventilation. 

[Hodges,  J.  I  think  the  word  should  be  "  practicable."] 
Yes,  that  was  the  word  used  in  the  original  Act.  The 
ventilation  is  for  the  benefit  of  the  men  working  in  the  mine, 
and  the  sub-section  refers  to  "  working  places  of  such  mine  and 
the  travelling  roads  to  and  from  such  working  places,"  showing 
that  only  the  portion  of  the  mine  where  work  is  being  actually 
carried  on  is  referred  to.  It  is  the  miners  who  have  need  of  the 
ventilation,  and  miners  a.re  only  employed  at  the  portions  of  the 
mine  in  actual  use.  It  would  be  impossible  to  believe  that  the 
Legislature  intended  that  the  whole  "  level"  was  to  be  provided 
with  adequate  ventilation  whether  work  was  going  on  there  or 
not.  The  other  sub-sections  point  clearly  to  the  conclusion  that 
the  protection  aimed  at  is  for  those  at  work  in  the  working 
places  actually  in  use.  The  word  "mine"  in  sec.  357  cannot 
have  the  wide  meaning  given  to  it  by  sec.  351  ;  some  limitation 
must  be  put  upon  it.  When  work  has  ceased  in  a  portion  of 
the  mine,  that  portion  ceases  to  be  a  working  place.  The  con- 
cluding words  of  the  sub-section,  "shall  be  in  a  fit  state  for 
working  and  passing  therein,"  indicate  that  there  is  to  be  some 
limitation.      It  cannot  be  contended  that  a   level   altogether 
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abandoned  has  still  to  be  kept  ventilated,  and  if  a  portion  of  it 
be  temporarily  abandoned,  then  from  the  same  point  of  view 
the  obligation  on  the  mine-owner  will  cease  as  to  such  portion. 

[Hodges,  J.  But  no  limitation  is  put  upon  the  word 
"level"  in  the  sub-section,  and  accordingly  the  whole  "level" 
must  be  in  a  fit  state  for  working  and  passing  therein.] 

Then  that  would  apply  to  a  "  level "  altogether  abandoned, 
which  would  lead  to  the  most  extraordinary  conclusion,  and 
almost  put  an  end  to  the  industry  of  mining. 

[Hodges,  J.  The  first  words  of  the  section  protect  the 
mine-owners;  they  have  only  to  take  such  steps  as  are 
"  reasonably  practicable."] 

It  cannot  mean  that  you  are  to  ventilate  "  levels"  where  no 
work  is  being  carried  on. 
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F,  Oavan  Diiffy,  Bryant^  and  Schutt  for  the  plaintiflf  to 
oppose  were  not  called  upon.  The  case  of  Knowles  v,  Dicken- 
son (a)  was  handed  to  the  Court. 

Williams,  J.  This  is  a  motion  for  a  new  trial,  the  main 
ground  of  which  is  that  there  has  been  a  misdirection  of  the 
jury  by  the  presiding  Judge;  another  ground  is  that  the 
verdict  of  the  jury  is  against  the  evidence  and  against  the 
weight  of  evidence.  As  regards  the  latter  ground  it  is  impos- 
sible to  say  that  the  verdict  is  against  the  evidence;  there  was 
abundant  evidence  to  submit  to  the  jury,  assuming  the  direc- 
tion of  the  Judge  to  be  right.  The  question  mainly  argued  is 
really  upon  the  point  of  misdirection. 

In  considering  sec.  357  of  the  Mines  Act  1890,  it  is  said  that 
the  Judge  misdirected  the  jury.  If  that  section  bears  the 
construction  that  counsel  for  the  defendant  put  upon  it,  the 
Judge,  no  doubt,  did  misdirect  the  jury,  and  the  question  * 
therefore  is,  what  is  the  true  construction  of  that  section.  As  I 
understand  it,  the  Judge  left  certain  questions  to  the  jury,  so  far 
as  they  are  affected  by  this  section,  in  a  double  way ;  he  said 
that  there  was  evidence  that  this  was  a  *'  level,"  and  I  may  say 
that  I  think  the  evidence  was  overwhelming  that  it  was  a 
(a)    [ISeO]  29L.J.  (M.C.)136. 
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"  level/*  and  then  he  said — "  This  being  a  *  level/  the  question  for 
you  to  consider  is  whether  the  defendant,  as  far  as  was  reason- 
ably practicable,  caused  an  adequate  amount  of  ventilation 
to  be  constantly  produced  in  the  mine  to  such  an  extent 
that  that  main  level  was  kept  in  a  fit  state  for  working  and 
passing  therein/'  It  is  perfectly  true  on  the  facts  proved  that 
at  the  particular  period  of  time  at  which  this  unfortunate  man 
met  with  his  death  at  the  east  end  of  the  main  level,  work  was 
temporarily  suspended  at  the  east  end ;  but  still,  notwithstand- 
ing that,  it  was  "a  level  in  the  mine/'  and  was  used  for  the 
purpose  "of  working  and  passing  therein."  The  evidence 
shows  that  beyond  all  doubt,  and  that  is  what  the  section 
refers  to.  The  section  in  effect  says  that  where  a  level  in  a 
mine  is  used  for  working  and  passing  therein,  then,  so  far  as 
is  reasonably  practicable,  the  owners  of  the  mine  must  take  care 
that  an  adequate  amount  of  ventilation  is  produced  in  that 
level,  and  upon  that  view  the  direction  of  the  Judge  was 
perfectly  right.  The  evidence  shows  without  any  doubt  that 
that  main  level  was  being  used  for  the  pui^pose  of  working  in 
it  and  for  the  purpose  of  passing  in  it,  and  therefore  the  duty 
was  thrown  upon  the  defendant  to  keep  up  a  constant  supply  of 
ventilation  in  that  level,  so  far  as  wa,s  reasonably  practicable. 
That  is  just  what  the  Judge  told  the  jury.  He  said  that  this 
was  a  main  level,  that  it  might  also  be  considered  as  a  travelling 
road  within  the  meaning  of  this  first  sub-section,  and  that  in 
that  aapect,  if  considered  as  a  travelling  road,  it  must  be  a  road 
going  to  and  from  the  working  place  in  the  mine.  Then  it  was 
said,  on  behalf  of  the  defendant,  that  though  this  might  be  a 
"travelling  road,"  it  cannot  be  said  to  be  "a  travelling  road 
to  and  from  a  looi^king  place  in  the  mine"  because  at  the  place 
where  the  accident  happened  work  had  been  suspended ;  that  at 
rises  2  and  3  work  had  been  suspended ;  and  that  therefore  that 
road  was  not  used,  so  to  speak,  by  miners  to  and  from  any 
working  place  in  the  mine.  For  that  reason  it  is  said  that  the 
direction  was  wrong.  Now,  we  think  the  defendant  has  placed 
too  limited  a  construction  upon  tliose  words,  "  working  places." 
A  place  in  a  mine  does  not  cease  to  be  a  working  place  because 
work  is  temporarily  suspended  at  a  certain  spot ;  because  work 
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is  suspended  at  a  certain  rise  it  does  not  follow  that  that  rise 
ceases  to  be  a  working  place.     As  it  was  put  in  the  case  cited 
for  the  plaintiff,  it  does  not  cease  to  be  a  working  place  because 
work  is  suspended  on  account  of  a  holiday  or  on  account  of  a 
Sunday.     The   facts,   so   far    as    they   relate   to   this   part  of 
the  "level,"   are   these — that    up    to    almost    the    very    time 
that  the  plaintiff's  shift  went  on,  that  part  of  the  mine — that 
east  end  of  the  main  level — was  being  used  for  mining  purposes 
and  for  the  purpose  of  the  mine,  and  then  on  account  of  foul  air 
it  appears  that  work  wa^  temporarily  suspended  at  that  east  end. 
Now,  it  is  said,  as  a  matter  of  law,  that  those  "  rises"  2  and  3 
still  continued  to  be  "  working  places"  within  this  sub-section  ; 
there  was  evidence  to  go  to  a  jury  that  they  still  continued 
to  be  working  places,  and  it  became  a  question  of  fact  for  the 
jury  whether  they  ever  lost  their  character  as  working  places, 
and  the  jury  found  that  they  had  not,  and,  therefore,  that  east 
end  of  the  main  level  still  continued  to  be  a  travelling  road. 
That  would  cover  this  particular  spot  where  the  man's  body  was 
found,  and  therefore  in  that  aspect  the  direction  was  correct.    No 
doubt  it  does  not  follow,  from  what  we  say,  that  there  is  any 
duty  on  the  part  of  mine-owners  to  keep  constantly  ventilated  a 
level  which  has  been  definitely  abandoned,  or  even  a  part  of  a 
level  distinctly  abandoned.     Where  it  has  been  clearly  aban- 
doned, then,  of  course,  no  such  duty  is  cast  upon  the  owner  of 
the'  mine.     Where  there  has  been  a  distinct  abandonment  of  a 
whole  level,  or  a  distinct  abandonment  of  a  portion  of  a  level, 
then  it  could  not  be  said  that  any  portion  within  the  abandoned 
portion  is  a  working  place,  and  there  would  be  no  obligation 
upon  the  mine-owner,  because  under  the  other  part  of  the  sub- 
section it  would  not  be  a  level  used  for  the  purpose  of  working 
or  passing  therein.      For  these    grounds   we  think   that  this 
motion  should  be  dismissed.     (His  Honor  then  dealt  with  the 
question  of  the  damages,  and  refused  to  disturb  the  verdict.) 
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a'Beckett,  J.  For  the  purpose  of  argument,  counsel  for  the 
defendant  had  to  put  a  gloss  upon  the  Judge  s  direction  to  the 
jury,  to  which  they  object,  and  they  had  to  read  it  as  if  it 
imposed   serious   obligations    upon    mine-owners,   which,  upon 
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examination,  will  be  found  to  be  greatly  in  excess  of  those 
involved  in  adopting  the  direction.  In  reference  to  the  view 
that  the  refusal  of  a  new  trial  will  impose  unreasonable 
obligations  upon  mine-owners,  I  think  it  right  to  bring  into 
prominence  this  extract  from  the  summing-up,  which  shows  the 
way  the  Judge  dealt  with  the  subject.  He  did  not  pretend  to 
say  that  under  all  circumstances  a  level,  because  it  was  a  level, 
must  be  ventilated.  He  said — "  But  to  my  mind  a  main 
drive  like  that,  when  a  portion  of  it  is  not  being  used  on 
account  of  a  sudden  exudation  of  foul  air,  does  not  cease  to  be  a 
travelling  road  to  the  working  places  around  it  and  to  which  it 
ordinarily  leads.  If  the  level  is  abandoned  altogether,  or  a 
portion  of  it  shut  off,  or  if  it  was  understood,  and  a  public 
notice  of  warning  has  been  given  that  it  would  be  no 
more  used,  then  I  understand  it  ceases  to  be  a  working 
place,  but  when  only  shut  up  for  a  temporary  reason 
— viz.,  foul  air — I  do  not  see  that  that  causes  it  to  cease 
to  be  a  working  place  or  a  travelling  road ;  if  it  were  so 
they  need  not  have  any  ventilation  at  all  ....  a  mere 
temporary  suspension  for  the  purpose  of  waiting  until  a  change  of 
weather  expels  the  foul  air,  or  until  it  was  expelled  by  the  use  of 
mechanical  appliances,  would  not  deprive  a  travelling  road  of  its 
character  as  a  working  plaxje,  and  the  object  of  an  adequate 
supply  of  ventilation  means  that,  so  far  as  they  reasonably 
can,  they  shall  use  such  means  as  will  enable  them  to  get  rid  of 
the  noxious  gas.  They  must  do  this  as  effectually  and  speedily 
as  they  can ;  the  object  is  that  they  shall  ventilate  that  portion 
of  it  which  is  in  use  in  such  a  manner  as  to  keep  foul  air  down, 
or  get  rid  of  it  as  far  as  they  reasonably  can,  and  the  jury  have 
to  decide  what  is  reasonable.'*  That  seems  to  me  to  be  by  no 
means  an  extreme  view  of  the  obligations  cast  by  the  statute 
upon  a  mine-owner. 


Hodges,  J.,  concurred. 


Motion  dismissed,  with  costs. 


Solicitor  for  plaintiff:  K  H.  TuthilL 
Solicitors  for  the  defendant :  Mitchell,  Nevett  £  Robinson, 

w.  H.  M. 
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THE  UNION  BANK  OF  AUSTRALIA  UMITED  v.  DEAN  (No.  1).  if^^J^  22. 

Promissory  note— Action — Leave  to  defend^ Setting  aside — Instruments  Act  1890       ffodaei  J 

(No.  1103),  «.  93.  ' 

Where  a  defendant  in  an  action  under  Part  I.,  Division  IV.,  of  the  Instruments 
Act  1890  has  once  obtained  leave  to  appear  and  defend,  under  sec.  93,  by 
8ho\iring  facts  making  it  necessary  for  the  plaintiff  to  prove  consideration  for 
the  note  saed  upon,  the  Court  has  no  jurisdiction  to  set  aside  such  leave  upon 
a  sabseqaent  application  by  tlie  plaintiff  showing  facts  proving  consideration. 

Summons  in  Chambers. 

This  was  an  application  on  behalf  of  the  plaintiff  to  set  aside 
an  order  granting  the  defendant  leave  to  defend.  The  action 
was  brought  by  the  Union  Bank  as  indorsee  from  one  Marks 
Herman  and  holder  of  two  dishonoured  promissory  notes 
against  the  defendant  Dean,  who  was  the  maker.  The  aflSdavit 
on  which  the  defendant  obtained  leave  to  defend  alleged  that 
the  plaintiff  did  not  to  the  best  of  his  belief  hold  for  value 
either  of  the  notes,  but  held  them  merely  as  agent  for 
collection  for  the  payee  and  indorsee.  It  also  set  forth  the 
reasons  for  that  belief.  The  defendant  also  alleged  facts  showing 
that  no  consideration  ever  passed  from  Herman  to  him- 
self for  the  first  note,  and  that  the  second  note  was  given  by 
him  to  Herman  as  a  final  settlement  of  all  claims  against  the 
defendant,  and  at  its  due  date  was  held  by  Herman.  In  support 
of  the  present  application  by  the  bank  Herman  filed  an  aflSdavit 
on  behalf  of  the  plaintiff  bank,  stating  that  the  notes  were  lodged 
by  him  with  the  plaintiff  bank  for  collection,  and  that  he  had 
obtained  advances  on  them  as  security.  He  also  denied  that  the 
first  promissory  note  was  without  consideration,  and  that  the 
second  note  included  all  his  claims  against  Dean.  In  support 
of  this  statement  a  letter  from  the  defendant  to  Herman  was 
relied  upon.     The  letter  ran  thus : — 

Melbourne,  27th  September  1893. 
Mr.  M.  Herman. 

Dear  Sir, — In  answer  to  your  letter  of  this  date  referring  to  my  promissory 
note,  due  to-morrow,  for  1,146/.  lOs.,  I  regret  having  to  inform  you  that  it  is 
quite  impossible  for  me  to  retire  same,  or  to  make  reduction  in  its  amount,  things 
being  so  extremely  bad  with  me  at  the  present  time,  and  I  cannot  see  any  chance 
of  them  being  any  better  this  year. 
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I  would  suggest  you  granting  me  a  renewal  for  at  least  six  months,  when  I 
hope  to  be  in  a  position  to  liquidate  any  indebtedness  to  you. 

Yours  truly, 
(L.8.)  Jos.  B.  Dean. 

This  letter  was  written  upon  the  day  before  the  first  promis- 
sory note  became  due.  The  assistant-manager  of  the  plaintiff 
bank  also  stated  on  affidavit  that  each  of  the  notes  was  before 
its  due  date  given  by  Marks  Herman  to  the  bank  for  collection, 
and  as  part  security  for  advances  then  and  subsequently  made 
to  Herman.  He  also  said  that  the  present  action  was  being 
brought  for  its  own  benefit,  and  in  order  to  reduce  the  amount 
secured  inter  alia  by  the  notes.  In  an  answering  affidavit  the 
defendant  set  forth  further  facts  showing  that  the  notes  were 
lodged  with  the  bank  for  collection  merely. 


Mitchell  for  the  plaintiff  in  support  of  the  application — The 
defendant's  allegations  are  inconsistent  with  his  written  admis- 
sions. There  is  an  admission  that  the  full  sum  is  owing.  The 
plaintiff  is  a  holder  for  value,  and  no  allegation  is  made  as  to 
notice  or  knowledge  of  any  suggested  fraud. 

Anderson  for  the  defendant  to  oppose — The  plaintiif  is 
merely  the  agent  of  Herman  to  collect,  and  is  not  the  holder  for 
value.  Portion  of  the  sum  represented  by  the  note  has  been 
paid. 


Mitchell '  in  reply — It  is  not  alleged  that  the  plaintifi*  hsW 
notice  of  this  want  of  consideration. 

[Hodges,  J.  Has  not  the  defendant  shown  facts  which 
would  make  it  necessary  for  you  to  prove  consideration  ?] 

No.  His 'allegations  are  inconsistent  with  his  written  admis- 
sions. 

[Hodges,  J.  Has  he  not  prc^^ed  enough  in  an  application  ior 
leave  to  defend  ?  If  it  is  necessary  at  all  for  you  to  prove  con- 
sideration! cannot  set  aside  the  order,  but  must  leave  it  for  you 
to  prove  your  case  at  the  trial.  *  By  sec.  93  of  the  Instruments 
Act  1890  it  is  put  in  a  curious  way.  The  defendant  is  to  get 
leave  to  defend  "  upon  affidavits  satisfactory  to  the  Judge,  which 
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disclose  a  defence  or  such  facts  as  wovM  make  it  incumbent  on 
the  holder  to  prove  consideration^^ 

But  the  affidavits  dispose  of  that  contention. 

[Hodges,  J.  No;  I  cannot  dispose  of  it  now,  because 
directly  they  show  certain  facts  it  must  go  to  trial.  You  may 
have  a  complete  answer,  but  I  cannot  under  that  section  dispose 
of  it  here.  He  has  to  show  such  facts  as  make  it  incumbent 
upon  the  holder  to  prove  consideration.  If  his  story  is  true  that 
the  note  was  indorsed  in  fraud,  it  would  at  once  throw  the 
burden  upon  you  to  prove  consideration.] 

That  is  a  view  of  the  section  which  is  new,  as  the  point  has 
not  been  ever  raised  before.  Does  your  Honor  say  that  you 
cannot  look  into  the  facts  at  all  when  an  allegation  is  made 
sufficiently  strong  to  shift  the  burden  of  proof  upon  the  plaintiff? 

[Hodges,  J.  I  do  not  think  I  can  under  the  provisions  of 
sec.  93.  The  defendant  by  an  exparte  application  gets  leave  to 
defend,  and  unless  the  plaintiff  shows  a  complete  answer  that 
leave  will  not  be  set  aside.  The  Judge  will  not  decide  upon  a 
conflict  of  statements  made  on  affidavit.  It  cannot  be  set  aside 
simply  by  proving  consideration.  You  can  prove  that  at  the 
trial.] 

Mitchdl  stated  that  the  construction  His  Honor  put  upon  the 
section,  never  having  been  raised  before,  and  being  contrary  to 
the  practice  hitherto  prevailing,  he  would  ask  for  an  adjourn- 
ment, to  see  whether  there  were  any  authorities  dealing  with  the 
point 

Upon  a  subsequent  date,  counsel  not  having  applied  for 
leave  to  further  argue  the  case,  the  learned  Judge  delivered 
judgment.  '  •, 

Hodges,  J.  In  this  case  a  writ  was  issued  under  sec.  92  of 
the  Instruments  Act  1890  to  recover  money  alleged  to  be  due  on 
two  promissory  notes,  due  respectively  on  the  28th  September 
and  2 1st  December  1893.  The  defendant  obtained  leave  to 
defend  under  sec.  93.  of  the  Act,  and  the  plaintiff  bank  applied  to 
me  to  set  aside  that  order,  so  that  it.  might  sign  final  judgment. 
In  the  argument  it  was  contended  that  even  though  the  defendant 
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in  the  affidavit  on  which  he  obtained  leave  to  defend  showed  facts 
which  made  it  necessary  for  the  plaintiff  to  prove  consideration, 
yet  if  the  plaintiff  came  before  me  and  satisfied  me  that  it  had 
given  consideration  for  the  note  the  order  for  leave  to  appear 
and  defend  ought  to  be  set  aside.  I  was  against  that 
view,  but  reserved  judgment,  not  because  I  had  any  doubt  on 
the  question,  but  because  counsel  for  the  plaintiff  said  that  he 
was  taken  by  surprise  at  the  view  so  expressed,  and  that  if 
time  were  given  him  he  would  be  able  to  produce  authorities 
in  support  of  his  contention.  Those  authorities  have  not  been 
sent  to  me,  and  counsel  has  intimated  that  he  had  no  authorities 
upon  the  point.    I  therefore  propose  to  dispose  of  the  case  now. 

Sec.  93  of  the  Instruments  Act  1890  provides  that  a  Judge 
shall  upon  application  within  a  given  time  upon  affidavits  satis- 
factory to  the  Judge  disclosing  such  facts  as  would  make  it 
incumbent  upon  the  holder  to  prove  consideration  give  leave  to 
appear  and  defend ;  as  soon  as  ever  these  facts  are  proved  to  the 
satisfaction  of  a  Judge  leave  to  appear  and  defend  is  given, 
and  it  thereupon  launches  the  action  as  one  to  be  conducted  in 
the  ordinary  course  according  to  the  ordinary  procedure :  the 
burden  of  proof  on  the  merits  is  cast  upon  the  plaintiff,  and 
he  will  have  to  prove  that  he  gave  consideration  in  the  ordinary 
way,  and  before  the  ordinary  tribunal,  and  not  on  an  applica- 
tion to  set  aside  the  order  giving  leave  to  appear  and  defend. 

If  a  plaintiff  can  come  before  the  Court  and  satisfy  it,  not 
that  he  had  given  consideration,  but  that  the  facts  when  fully 
disclosed  would  show  that  he  need  not  prove  consideration,  but 
that  there '  had  been  a  partial  or  dishonest  statement  of  the 
facts  by  the  defendant,  and  the  Court  was  satisfied  that  it  was 
so,  the  Court  might  have  set  aside  its  previous  order,  but  it 
cannot  set  aside  the  order  simply  on  proof  that  the  plaintiff  gave 
consideration. 

The  summons  will  be  dismissed. 

Summons  dismissed. 


Solicitors  for  the  plaintiff:  Blake  <k  RiggaU. 
Solicitor  for  the  defendant:  J,  E,  Dixon. 


R.  H.  c. 


Digitized  by 


Google 


VOL.  XXIV.] 


LXI  &  LXII  VICT. 


331 


[IN  CHAMBERS.] 

THE  UNION  BANK  OP  AUSTRALIA  LIMITED  v.  DEAN  (No.  2). 

Practice^**  Hules  of  the  Supreme  Court  1884"— Orrfer  XIV,,  r.  I— Final  judgment 
— Instruments  Ad  1890  {No.  1103),  «.  ^Z— Leave  to  defend  under  Instruments 
Act. 

Plaintifif  issued  a  writ  under  the  Imtrumenls  Act  1890  as  the  indorsee  and 
holder  of  two  promissory  notes  made  by  the  defendant.  The  defendant  ob- 
taioed  leave  to  defend  under  that  Act  upon  an  affidavit  satisfying  the  Judge 
that  there  were  facts  which  would  make  it  incumbent  upon  the  holder  to^rove 
consideration.  An  application  to  set  aside  such  order  giving  leave  to  defend  was 
dismissed  upon  the  same  ground,  viz.,  that  there  were  facts  alleged  by  defendant 
which  would  make  it  incumbent  upon  the  holder  to  prove  consideration,  the  Judge 
refoaing  upon  such  application  to  decide  the  question  of  consideration  on  the 
affidavits.  The  plaintiff  then  applied  under  Order  XIV.,  r.  1,  for  leave  to  sign 
final  judgment,  setting  out  in  the  affidavits  facts  proving  consideration. 

Held,  that  notwithstanding  the  defendant  had  obtained  leave  to  defend  under 
the  Instruments  Act  1890,  such  order  was  no  bar  under  the  circumstances  of  the 
case  to  the  plaintiff  proceeding  under  Order  XIV.,  r.  1,  for  leave  to  sign  final 
judgment. 

Saigood  V.  Britten  (21  V.L.R.  286)  commented  on  and  distinguished. 

This  was  an  application  under  Order  XIV.,  r.  1,  made  on 
behalf  of  the  plaintiff,  the  Union  Bank  of  Australia  Limited,  for 
leave  to  sign  judgment  against  the  defendant,  J.  B.  Dean.  The 
writ  was  issued  under  the  Inatruments  Act  1890,  and  the  claim 
was  by  the  plaintiff  as  the  indorsee  and  holder  of  two  pro- 
missory notes  made  by  the  defendant.  The  defendant  had 
obtained  leave  to  defend  under  the  Instruments  Act  upon  an 
affidavit  satisfying  the  Judge  that  there  were  facts  which  would 
make  it  incumbent  upon  the  holder  to  prove  consideration. 
The  plaintiff  subsequently  moved  to  set  aside  the  order  giving 
leave  to  defend,  and  the  application  was  dismissed  by  Hodges,  J., 
upon  the  same  ground  as  mentioned  above  (see  ante,  p.  327). 
The  plaintiff  then  took  out  this  summons  for  leave  to  sign  final 
judgment  under  Order  XIV.,  and  in  an  affidavit  in  support  of  the 
application  set  out  facts  showing  that  consideration  was  given, 
and  certain  admissions  of  liability  by  the  defendant.  An 
objection  was  taken  to  the  form  of  the  writ,  inasmuch  as  it 
was  not  headed  "  Statement  of  Claim,"  but  the  learned  Judge 
allowed  this  to  be  amended. 

Mitchell  for  the  plaintiff  in  support  of  the  summons. 
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Anderson  for  the  defendant  to  oppose — There  is  an  objection 
to  this  summons  on  the  ground  that  the  defendant  has  already 
obtained  leave  to  defend  under  the  Instruments  Act  1890,  and 
an  application  to  set  aside  such  leave  to  defend  has  been  refused, 
consequently  the  plaintiflf  cannot  now  proceed  under  Order  XIV., 
r.  1.  The  point  has  been  expressly  decided  in  the  case  of  Sar- 
good  V.  BHtten  (a). 


Mitchell — Assuming  the  decision  of  Hodges,  J.,  to  be  per- 
fectly correct  in  dismissing  the  application  to  set  aside  the  order 
giving  leave  to  defend,  that  will  not  deprive  the  plaintiff  of  the 
right  given  under  the  Judicature  Act  and  Rules  of  proceeding  to 
obtain  summary  judgment.  Hodges,  J.,  founded  his  judgment 
upon  a  new  reading  of  the  Instruments  Act,  and  did  not  decide 
upon  the  facts  of  the  case  at  all,  and  it  is  still  open  to  the 
plaintiff  to  proceed  in  this  way  if  the  facts  can  be  proved  to 
justify  judgment  being  given.  The  defendant  can  still  set 
up  a  plausible  defence,  and  so  obtain  leave  to  defend.  The 
case  of  Sargood,  v.  Britten  was  decided  on  a  different  state  of 
facts;  the  Chief  Justice  had  not  to  deal  with  an  order  made 
under  the  Instruments  Act  giving  leave  to  defend  on  the  ground 
that  the  onus  of  proving  consideration  had  been  shifted  to  the 
holder  by  the  mere  allegation  of  the  defendant.  The  Inatrv," 
ments  Act  does^  not  give  any  new  rights  to  a  defendant; 
although  he  has  obtained  an  order  getting  leave  to  defend,  he  is 
in  the  same  position  as  any  other  person  if  attacked  under  the 
provisions  of  Order  XIV.,  r.  1.  Even  in  cases  where  a  defence 
has  actually  been  delivered  a  plaintiff  can  proceed  to  get  final 
judgment  under  Order  XIV.,  r.  1. 

Anderson  in  reply — The  present  application  amounts  to  an 
appeal  from  the  order  made  by  Hodges,  J.  The  defendant  has 
obtained  a  certain  right  under  that  order  which  can  only  be 
taken  away  by  setting  such  order  aside.  The  order  not  only 
allows  the  defendant  to  appear,  but  "  to  appear  and  defend"  The 
result  of  judgment  being  given  under  Order  XIV.  would  be  that 

(a)    [1895]  21  V.L.R  286. 
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the  defendant  is  not  to  be  allowed  to  defend  the  action,  which 
means  that  the  order  already  made  is  to  be  set  aside. 

His  Honor  then  heard  counsel  upon  the  merits  of  the  case. 

G\ir.  adv.  vult. 

Hood,  J.  The  plaintiff  company  is  the  indorsee  and  holder 
of  two  promissory  notes,  of  which  the  defendant  is  the  maker, 
and  the  writ  herein  was  issued  under  the  provisions  of  the 
Insti^uments  Act  1890.  The  defendant  obtained  leave  to  defend 
upon  an  affidavit  satisfying  a  Judge  that  there  were  facts  which 
would  make  it  incumbent  on  the  holder  to  prove  consideration, 
and  an  application  to  set  aside  that  leave  was  afterwards 
refused.  The  plaintiff  now  seeks  for  summary  judgment  under 
Order  XIV.  on  an  affidavit  showing  that  consideration  was 
given,  but  the  objection  has  been  taken  that  this  procedure 
cannot  be  used  after  leave  to  defend  has  been  allowed. 

In  support  of  this  objection,  reliance  was  placed  upon  the 
case  of  Sargood  v.  Britten  (6),  which  is  in  point.  I  feel  unable 
to  follow  that  decision.  If  leave  to  defend  be  given  because  the 
defendant  has  satisfied  a  Judge  that  he  has  a  defence,  I  should 
say  that  an  application  under  Order  XIV.  would  be  dismissed, 
not  for  want  of  jurisdiction,  but  because  the  defendant  would 
be  entitled  prhnd  facie  to  defend.  But  it  is  a  very  different 
matter  to  say,  as  that  decision  says,  that  Order  XIV.  does  not 
apply  to  cases  within  the  Instruments  Act.  In  my  opinion, 
when  a  defendant  obtains  leave  to  defend  under  that  Act,  he  is 
then  in  the  same  position  as  any  ordinary  defendant.  The 
Instruments  Act  does  not  create  any  new  writ  or  give  any  new 
cause  of  action.  A  writ  issued  under  that  Act  is  subject  to  the 
provisions  and  rules  of  the  Judicature  Act :  Oger  v.  Bradnum{c). 
The  Instruments  Act  gives  the  plaintiff  no  new  right 
beyond  a  special  mode  of  procedure,  and  the  principle  referred 
to  in  Sargood  v.  Britten  has,  in  my  opinion,  no  application 
where  it  is  only  the  mode  of  procedure  that  is  new  and  not  the 
cause  of  action.  The  Instruments  Act  presupposes  a  plaintiff 
with  a  good  claim,  and  then  gives  him  a   speedy  remedy,  or 

(6)    21  V.L.R.  286.  (c)    [1876]  1  C.P.D.  334. 
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rather,  in  certain  cases,  it  prevents  a  defence  unless  by  special 
leave.  The  defendant  is  not  to  appear  and  defend  unless  he 
gets  permission,  but  when  he  gets  that  permission  he  becomes 
subject  to  the  Judicature  Act  and  Rules.  Such  a  defendant 
is  within  the  words  of  Order  XIV.  He  has  appeared  to 
a  writ  of  summons  specially  indorsed,  assuming  that  the 
writ  is  regular  in  other  respects,  and  I  can  see  no  reason 
for  holding  him  exempt  from  the  consequences  of  that  order 
simply  because  the  writ  has  been  issued  under  the  provisions 
of  the  Instruments  Act  It  has  been  decided  that  a  writ 
under  the  Instruments  Act  may  be  a  specially  indorsed 
writ  under  Order  III.,  r.  6,  if  in  the  prescribed  form:  Ro88  v. 
Taylor  (d) ;  Oerty  v.  Morrak  («).  If  such  a  writ  may  be 
specially  indorsed  for  some  purpose  there  is  nothing  in  the 
inherent  nature  of  the  writ  to  exclude  it  from  the  operation  of 
Order  XIV.  It  was  urged,  however,  that  as  the  defendant  has 
obtained  leave  to  appear  and  defend,  a  successful  application 
under  Order  XIV.  would  deprive  him  of  his  leave  to  defend. 
This  is  not  correct.  Leave  to  defend  means  that  the  defendant 
is  to  be  at  liberty  to  defend  the  action  notwithstanding  that 
the  proceedings  have  been  commenced  under  the  Instruments 
Act,  but  it  does  not  mean  that  he  is  to  be  free  from  the 
ordinary  procedure.  In  the  present  case  the  defendant  obtained 
leave  to  defend  on  showing  facts  which  called  upon  the  plaintiff 
to  prove  consideration.  But  if  the  plaintiff  can  prove  considera- 
tion, and  no  answer  can  be  suggested,  why  should  the  real  object 
of  the  rules  be  defeated  by  allowing  the  defendant  to  go  to  tidal 
when  there  can  be  nothing  to  try.  On  the  merits  I  am  inclined 
to  think  that  the  plaintiff  is  entitled  to  recover  the  full  amount 
claimed,  but  there  seems  to  be  some  confusion  in  the  affidavits, 
of  which  I  propose  to  give  the  defendant  the  benefit.  On  his 
own  showing,  however,  he  owes  440i.,  and  I  order  judgment  to  be 
entered  for  that  amount,  and  the  defendant  may  defend  as  to 
the  balance.  The  costs  of  this  application  and  of  the  action  up  to 
date  and  of  entering  up  judgment  to  be  plaintiff's  costs  in  the 
cause.     I  gather  from  another  report  of  Sargood  v.  Bntten  (/) 


(d)     [1886]  7  A.L.T.  145. 


(c)    [1889]  15  V.L.R.  510. 
(/)   3  A.L.R.  88. 
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that  the  defendant  there  had  obtained  leave  to  defend  by  show-  ]^ 

ing  a  defence  on  the  merits.     If  so  I  would  probably  agree  with  The 

I      n    m  t  •ii  •!••  Union  i5ank 

the  result  of  the  case  but  not  with  the  reasons  given  for  it.  of 

Australia 


Limited 

V. 


Solicitors  for  plaintiff:  Blake  <t  Riggall, 

Solicitor  for  defendant :  Dixon,  {•k^'^%\ 

w.  H.  M.  -^ 

Hoodf  J, 


THE  QUEEN  t-.  AUSTIN  and  Othbbs.  F.C. 

Administration  and  Pr6baUAct\%^  {No.  1060),  s.  l\5—ProbaU  duty— Tram-            ^^ 
'fertnce  of  property  in  alleged  evasion  oj  dtUy— Parties  chargeahle  with  duty —    September  8,  9. 
Liability  of  executors — Parties.  

An  information  was  laid  by  the  Crown  against  executors,  claiming  payment  of 
probate  duty  on  properties  alleged  to  have  been  transferred  by  their  testator 
with  intent  to  evade  payment  of  probate  duty  under  Act  No.  1060.  The  executors 
objected  by  their  defence  that  no  claim  existed  against  them  as  defendants,  and 
further,  that  the  various  transferrees  of  the  properties  transferred  in  alleged 
evasion  of  the  duty  were  necessary  parties. 

Held,  that  the  executors  were  necessary  parties  to  the  suit,  and  that  in  the 
circnmstanoes  of  this  case  the  transferrees  should  also  be  joined  as  parties. 

Judgment  of  Madden,  C.J.  {arUe,  p.  12)  disagreed  with. 

This  was  an  appeal  from  an  order  of  Madden,  C.J. 
The  facts  and  arguments  are  fully  set  forth  in  the  previous 
report  of  the  case  (ante,  p.  12). 

Box  {Topp  with  him)  for  the  plaintiff  (appellant). 

Higgina  and  Cussen  (Hayes  with  them)  for  the  defendants 
(respondents),  who  were  the  executors  of  the  testator,  James 
Austin. 

Williams,  J.,  delivered  the  judgment  of  the  Court  [Williams, 
a'Beckett  and  Hodges,  JJ.]  This  is  an  appeal  from  a  judg- 
ment of  His  Honor  the  Chief  Justice.  This  is  an  action,  or  rather 
an  information,  on  behalf  of  the  Crown  to  recover  the  sum  of 
20,000?.  alleged  to  be  payable  as  probate  duty  under  the  Ad- 
miniatration  and  Probate  Act  1890  in  respect  of  certain  lands 
and  estates  which  it  is  said  were  transferred  by  the  testator 
to  certain  persons  mentioned  in  the  information  with  the  intent 
to  evade  the  payment  of  duty. 
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This  action  or  information  is  brought  against  the  executois, 
who  are  the  only  defendants  named  on  the  record.  When  the 
matter  came  on  for  hearing  before  the  Chief  Justice  the  question 
argued  was  on  paragraph  13  of  the  defence,  which  alleged  that 
no  claim  existed  and  no  remedy  was  available  against  the 
executors  of  James  Austin,  and  that  even  if  the  claim  did  exist 
and  the  remedy  were  available  there  was  the  additional  objec- 
tion taken  by  the  defendants  that  the  various  trustees,  grantees, 
or  transferrees  referred  to  in  the  information  were  necessary 
parties  to  the  action.  The  learned  Chief  Justice,  as  I  under- 
stand him,  held  that  the  objection  was  right.  He  upheld  the 
objection  stated  first  in  paragraph  13.  He  says : — "  I  think  I 
should  hold  that  there  is  no  remedy  against  these  particular  de- 
fendants for  this  specific  debt.  This  is  a  distinct  claim,  based 
upon  the  provisions  of  sec.  115,  and  it  appears  on  the  true  inter- 
pretation of  that  section  that  the  holders  of  the  properties  and 
not  the  executors  should  be  sued.  ...  I  hold  therefore  that 
the  action  is  not  maintainable  as  against  the  executors,  but  only 
against  the  particular  individuals  alleged  to  hold  the  properties." 
We  think  that  that  opinion  is  erroneous,  and  that  in  any  aspect 
of  the  case  the  executors  should  and  must  be  joined  as  defend- 
ants.    I  need  say  nothing  further  on  that  point. 

As  to  the  other  point,  as  to  whether  it  is  necessary  that  the 
other  parties  referred  to  in  the  information  should  be  joined  as 
defendants,  we  do  not  think  it  necessary  to  say  in  this  present 
case  that  it  is  necessary  for  those  conducting  the  case  on  behalf 
of  the  Queen  to  join  those  parties.  We  express  no  opinion  as 
to  whether  it  is  necessary  that  these  persons  should  be  made 
defendants.  But  the  Court  thinks  that  in  a  case  like  this, 
where  there  are  no  complicated  or  intricate  issues  or  circum- 
stances, the  only  matter  being  the  transfers  to  these  persons — 
in  such  a  simple  case,  I  say,  the  Court  is  of  opinion  that  it 
would  be  more  convenient  to  have  these  persons  before  the 
Court,  and  then  the  rights  of  all  parties  interested  could  be 
adjusted,  not  only  as  between  the  Crown  and  the  executors,  but 
as  between  the  transferrees  and  the  executors.  All  that  we 
desire  to  say  is,  that  in  this  particular  case,  and  in  the 
conditions  under  which  it  comes  before  us,  we  think  it  would  be 
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convenient    to  have    these   parties — trustees,   transferrees,  or  ^'^' 

grantees — on  the  record.    We  do  not  say  that  it  is  absolutely  ^8Wf , 

necessary — there  might  be  circumstances  where  it  would   be  Thb  Qctak 

inconvenient;  but  the  Court  is  desirous  of  adjusting  the  rights  Aitotik^ 

of  all  parties,  and  therefore  we  hold,  for  that  reason,  that  those  wnuT^  j 

trustees  and  others  interested  in  the  lands  or  estates  transferred 

should  be  added  as  defendants. 

Solicitor  for  the  appellant :  Guinness,  Crown  Solicitor. 
Solicitors  for  the  respondents :  Taylor,  Buckland  &  Oates. 

A.  F.  M. 


In  be  income  TAX  ACTS.  „       1?^„   ,., 

September  3,  Ki 

Inecmt  Tax  Act  ]S95  {No.  1374),  s,  7^—JutHadicUon  of  County  Court  to  staU  ocue—  

Income  Tax  Act  1896  {No.  1467),  a.  l^Stock  and  share  brvker- Membership         ^^^'  '^' 

of  Stock  Exchange^  fee  for — Deduction. 

The  Connty  Court  has  juriBdiction  under  sec.  27  of  the  Income  Tax  Act  1895 
(No.  1374),  to  state  a  case  for  the  opinion  of  the  Supreme  Court,  notwithstanding 
the  repeal  of  sec.  26  of  Act  No.  1374  hy  sec.  16  of  the  Income  Tax  Act  1896 
(No.  1467). 

A  taxpayer  being  a  stock  and  share  broker  is  entitled  to  deduct  from  his  gross  I  ^(^/^/uJlJ  - 
income  the  amount  paid  by  him  in  order  that  he  might  become  a  member  of  th*  I      *^i//  a  u7l 
Stock  Exchange,  where  he  carried  on  his  business.  '      I^vC^ 

Special  Case  stated  for  the  opinion  of  the  Supreme  Court 
by  a  Judge  of  the  County  Court  under  sec.  27  of  the  Income 
Tax  Act  1895. 

The  facts  are  fully  set  out  in  the  judgment. 

Ctissen  for  the  Commissioner  of  Taxes  in  support  of  the 
assessment. 

The  taxpayer  in  person  to  oppose. 

Cur,  adv,  vuXt 

Hood,  J.  Tliis  is  a  special  ease  stated  for  the  opinion  of  this 
Court  by  the  County  Court  under  the  provisions  of  the  Income 
Tux  Acts.  The  first  question  submitted  is  whether  there  is  now 
any  jurisdiction  to  state  a  case  under  these  Acts.  It  is  doubtful 
V.LR..  Vol.  X.XIV.  W 
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^^  whether  this  question  ought  to  be  raised  in  this  form,  but  as  it  is 

In  re         before  the  Court  I  propose  to  answer  it. 
Income 
Tax  Acts.  The  legislation  in  regard  to  this  matter  is  in  a  very  confused 

Hood^j.       state.    Under  the  Income  Tax  Act  1895  (No.  1374),  all  objec- 

. tions  to  assessments  were  heard  and   determined  by  a   police 

magistrate,  whose  decision  w&s  final  unless  appealed  against  a.s 
therein  provided.  The  appeal  provided  was  to  the  County 
Court,  and  upon  the  hearing  of  any  appeal  the  County  Court 
might  state  a  case  for  the  opinion  of  the  Supreme  Court.  Then 
followed  a  series  of  provisions  with  reference  to  special  cases 
stated  for  the  opinion  of  the  Supreme  Court.  So  far  every- 
thing was  clear.  There  was  first  the  hearing  before  the 
police  magistrate,  then  an  appeal  to  the  County  Court,  and 
then  a  case  stated  for  the  Supreme  Court  with  directions  as 
to  how  that  Court  could  deal  with  the  special  case.  But, 
apparently,  it  was  found  that  this  course  was  cumbersome,  and 
it  was  decided  to  do  away  with  the  proceedings  before  police 
magistrates.  This  alteration,  however,  was  effected  in  a  very 
summary  fashion.  The  Income  Tax  Act  1896  (No.  1467)  directs 
simply  that  in  sees.  23,  24,  and  25  of  the  previous  Act  for  the 
words  "  police  magistrate"  shall  be  substituted  the  words  "  Judge 
of  the  County  Court,"  and  the  appellate  section  is  repealed.  The 
result  is  that  the  objections  now  go  in  the  first  instance  to  a 
Judge  of  the  County  Court,  whose  decision  is  final  "  unless 
appealed  against  as  hereinafter  provided.".  The  appeal  section, 
however,  being  abolished,  there  is  now  no  "  appeal  as  herein- 
after provided,"  so  that  it  is  argued  that  the  decision  of  the 
County  Court  Judge  is  final.  Moreover,  the  power  of  the 
County  Court  to  state  a  case  only  arises  "upon  the  hearing 
of  any  appeal" — sec.  27  (3) — and  as  there  is  no  appeal  it 
is  said  that  no  case  can  be  stated.  But  on  the  other 
hand  the  Legislature  has  retained  sees.  27  and  28  of  No. 
1374.  The  former  treats  of  appeals  and  of  what  is  to 
be  done  upon  the  hearing  of  appeals,  while  the  latter  pre- 
scribes the  procedure  on  a  case  stated  in  this  Court,  and  some 
meaning  must  be  given  to  these  sections  if  possible.  This  can 
only  be  done  by  holding  that  the  appeal  referred  to  in  sec.  25  is 
an  appeal  by  way  of  case  stated,  and  that  the  appeal  mentioned 
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in  sec.  27  is  the  hearing  by  the  County  Court  Judge  by  way  of  ^^^ 

appeal  from  the  Commissioner.     The   decision  of  the   County  ^f^re 

'^bz-.'^ ..-•''••-  •'  Inoomk 

Court  Judge  therefore  would  be  final  unless  appealed  from  Viy      Tax  Actb. 
case  stated,   and  his   decision  would  be  given   on  the  hearing       jfood^J. 

of  an  appeal   to   the    County   Court   from   the    quasi-jjudiciaX       ~ 

decision  of  the  Commissioner.  This  is  not  a  satisfactory  way 
of  dealing  with  the  words  used,  but  I  think  that  it  carries 
out  the  intention  of  Parliament  as  expressed.  Besides,  it  gives 
eflfect  to  all  the  sections,  which  the  contrary  contention  will 
not  do.  I  therefore  hold  that  the  County  Court  has  jurisdiction 
to  state  a  case. 

The  other  question  submitted  is  as  to  the  right  of  the 
taxpayer  to  deduct  from  his  gross  income  the  amount  paid  by 
him  in  order  that  he  might  become  a  member  of  the  Stock  Ex- 
change where  he  carries  on  his  business.  The  answer  to  this 
turns  largely  upon  the  position  of  such  a  member.  By  the  rules 
of  the  Stock  Exchange  membership  is  a  mere  personal  privilege, 
lastinfif  for  life,  subject  to  suspension  or  forfeiture,  and 
saleable  under  certain  restrictions.  This  personal  right 
confers  upon  the  owner  the  privilege  of  carrying  on  the 
business  of  stock  and  share  broker  in  the  Stock  Exchange 
amongst  the  members  thereof,  which  without  it  he  could 
not  do.  Is  the  money  spent  in  procuring  this  right  "  an 
outgoing  incurred  in  production  of  income,"  as  the  taxpayer 
contends,  or  is  it  "  a  sum  used  as  capital  in  the  trade,"  which 
is  the  Commissioner's  view.  Several  English  cases  were  cited, 
but  I  agree  with  the  learned  Judge  of  the  County  Court  in 
thinking  that  they  do  not  apply,  and  I  also  concur  with  him  in 
holding  that  the  taxpayer  s  contention  is  correct.  It  is  true  that 
this  membership  is  an  asset,  as  the  money  paid  for  it  may  some 
time  or  other  be  recovered.  But  the  money  is  in  no  sense 
invested  or  used  as  capital  in  the  business  of  a  stockbroker. 
It  is  on  the  contrary  money  which  the  taxpayer  has  been  obliged 
to  pay  in  order  that  he  may  be  able  to  earn  his  income,  and  his 
income  is  not  earned  by  reason  of  that  money  but  by  his 
personal  exertions.  If  he  paid  an  annual  entrance  fee  the 
matter  would  be  clear  in  his  favour,  and  this  seems  to  me  to  be 
the  same  in  effect,  the  money  being  paid  for  the  same  purpose. 
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although  it  is  paid  at  once  and  may  perhaps  be  recovered.  .  An 
illustration  was  suggested,  which  seems  analogous,  of  a  lease  of 
business  premises  for  the  life  of  the  lessee,  subject  to  forfeiture 
for  breach  of  covenant.  In  such  a  case,  if  the  rent  were  payable 
yearly,  it  would  be  an  annual  deduction.  Suppose  the  tenant 
bought  the  lease.  Then  he  would  pay  down  a  sum  rep- 
resenting the  estimated  present  value  of  the  rentals.  Surely 
that  would  be  a  proper  deduction.  And  yet  in  both  cases 
the  lease  would  be  an  asset  and  would  be  saleable.  The  only 
distinction  would  be  that  instead  of  deducting  a  proportionate 
amount  each  year  the  lump  sum  comes  off  once  for  all,  and  this 
certainly  makes  no  difference  in  principle.  In  my  opinion  the 
taxpayer  is  right,  and  I  affirm  the  determination  of  the  County 
Court. 


Solicitor   for   Commissioner    of    Taxes:    Guinness,    Crown 

Solicitor. 

w.  H.  M. 


U98 
August  24,  31. 

Hodges,  J. 


[DJVORCB  AND  MATRIMONIAL  CAUSES  JURISDICHON.] 

[IN  CHAMBERS.] 

NISBET  V.  NISBET  AND  THE  ATTORNEY-GENERAL  (iNTEEVEyKR). 

Practice— Attachment  of  person— -  Disobedience  of  order — Divorce— ^^  Decree"— 
Alimony— Discretion— Marriage  Act  1890  {No.  1166),  ss.  84,  85,  86,  87,  88— 
Imprisonment  of  Fraudulent  Debtors  Act  1890  (A^o.  1100),  «.  3. 

Where  the  Court  having  juriadiction  over  the  subject  matter  makes  a  wrong 
order,  nevertheless,  while  such  order  stands,  it  is  the  duty  of  the  Court  to 
enforce  it. 

OUchrist  V.  GUchrist  (17  V.L.R.  724)  applied. 

The  Court  has  no  power  under  sec.  87  of  the  Marriage  Act  1890  when  pro- 
nouncing a  degree  nisi  for  dissolution  of  marriage  to  order  a  certain  weekly  sum 
of  money  to  be  paid  by  the  respondent  forthwith  for  the  maintenance  of  his  wife. 

Beclcv.  Beck  (17  A.L.T.  202)  disapproved. 

Application  on  summons  by  Emma  Eliza  Nisbet  for  an 
order  that  a  writ  of  attachment  of  the  person  do  issue  again.st 
her  husband,  Robert  Charles  Nisbet,  for  his  contempt,  or  (in  the 
alternative)  for  an  order  for  alimony  pendente  lite. 

On  1st  June  1898  (the  respondent  not  appearing)  a  decree 
nisi  for  dissolution  of  the  applicant's  marriage  was  pronounced 
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by  Madden,  C.J.,  and  the  Court  at  the  same  time  ordered  the 
i^spondent  to  pay  to  the  petitioner  for  her  maintenance  the  sum 
of  Ids.  a  week,  the  first  payment  to  be  made  on  the  6th  June 
1898.  The  decree  nisi  was  served  on  the  respondent  on  14th 
July  1898,  but  he  refused  to  make  any  payment,  alleging  poverty 
and  inability  to  pay.  On  4th  August  1898  Her  Majesty's 
Attorney-General  applied  to  the  Court  upon  the  affidavit  of  the 
respondent,  and  obtained  leave  to  intervene,  upon  the  grounds  of 
collusion  and  suppression  of  material  facts. 

The  Attorney-General  entered  an  appearance  to  the  suit  on 
10th  August,  1898. 

Starke  for  the  petitioner  in  support — The  Attorney-General's 
intervention  is  not  a  reason  why  the  attachment  should  not 
issue.  It  does  not  amount  to  a  stay  of  proceedings  :  Gladstone  v. 
Oladstone  (a).  Even  after  a  decree  has  been  discharged  on 
intervention  the  costs  paid  to  the  solicitor  will  not  be  ordered  to 
be  refunded.     The  order  to  attach  is  made  ex  debito  justitice, 

(Counsel  was  stopped.) 

A.  H,  Davis  for  the  respondent  to  oppose — The  application 
for  attachment  is  bad  upon  two  grounds — (1)  it  was  made  with- 
out jurisdiction;  (2)  its  effect  is  suspended  by  the  Attorney - 
General's  intervention.  The  order  purports  to  be  made  under 
sec.  88  of  the  Marriage  Act  1890.  In  this  case  it  was  included 
in  the  decree  nisi,  and  was  to  proceed  before  the  decree  absolute 
matured.  An  order  for  permanent  alimony  cannot  take  effect 
mitil  the  marriage  is  actually  dissolved.  If  such  an  order  be 
made  in  the  decree  nisi,  it  is  not  to  take  effect  till  the  decree 
absolute  matures.  The  point  was  considered  by  Hood,  J.,  in 
Beck  V.  Beck  (6),  and  decided  contrary  to  the  English  practice. 
The  learned  Judge's  attention  was  not  directed  to  the  fact  that 
sees.  87  and  88  of  the  Marriage  Act  1890*  are  taken  from  the 
Marriage  and  Matrimonial  Causes  Act  1864,  while  sec.  84  was 
taken  from  the  Divorce  Act  1883.  The  Divorce  Rules  1885 
applicable  to  this  question  are  rules  86-92.  Rule  89  was 
acted  upon  by  A'Beckett,  J.,  in  Wootten  v.  Wootten  (c).    Under 

(a)    [1875]  L.R.  3  P.  &  D.  2^0.  {b)    [1896]  17  A  L.T.  202. 

(c)    [1896]  17  A.L.T.  173. 
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^^  these  rules  there  is  no  express  direction  as  to  applications  for 

NisBET  alimony,  but  in  rule  91  are  these  words  : — "  Permanent  alimony 
NisBET.  shall  unless  otherwise  ordered  commence  and  be  computed  from 
Hodges,  J.  ^^®  ^^^  ^^  ^^^  fij^^l  decree  of  the  Judge  or  of  the  Full  Court  on 
appeal  as  the  case  may  be."  The  history  of  legislation  in 
England  is  shown  in  Charles  v.  Charles  (d).  Sec  88  is  taken 
from  21  &  22  Vict.,  c.  85,  sea  32.  "  Decree  "  means  the  decree 
finally  dissolving  the  marriage,  not  the  decree  nm.  At  the  time 
that  Act  was  passed  the  decree  nisi  was  not  known.  An  order 
for  permanent  alimony  cannot  be  enforced  until  the  decree 
absolute:  Waterhoase  v.  Waterhoiuse  (e).  Under  the  English 
practice,  and  under  the  apparent  intention  of  the  Marriage  Act 
1890  the  decree  absolute  is  the  time  after  which  permanent 
alimony  is  payable.  The  proper  course  is  to  make  the  order 
with  the  decree  nisi  to  take  effect  only  when  the  decree  absolute 
matures.  The  effect  of  intervention  is  to  reopen  the  whole 
matter. 

[Hodges,  J.     It  may  be  so,  but  not  necessarily.] 
Counsel   referred  to   cases  cited   col.    210,  voL  iv.,  Fiaher^s 
Digest,  1883. 

Starke  in  reply — On  the  first  point  the  argument  of  the 
respondent  might  be  good  on  appeal,  but  this  is  not  an  appeal. 
The  respondent  has  not  appealed.  An  order  of  the  Court 
cannot  be  treated  as  a  nullity.  The  validity  of  the  order 
cannot  be  considered  on  this  application:  Per  Hodges,  J., 
Abraftam  v.  Ddla  Ca(f).  The  order  for  attachment  is  a 
process  of  execution.  A  writ  of  fieH  fa^^as  issued  upon  an 
order  for  costs  could  not  be  suspended.  This  is  the  same 
process. 

[Hodges,  J.  There  is  this  difference :  you  must  come  to 
court  for  this  writ.] 

It  could  have  been  obtained  as  a  matter  of  course  before  the 
Judicature  Act, 

[Hodges,.  J.  The  Imprisonment  of  Fraudulent  Debtors  Act 
practically  got  rid  of  it.] 

{d)    [1S64]  L.R.  1  P.  &  D.  260,  at  p.      (e)    [1S93]P.  284. 

284.  (/)   [1898]  Unreported. 
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The  legal  position  is  not  altered  by  that  Act.  Notice  must 
DOW  be  given,  and  the  Court  has  to  be  satisfied  that  the 
legal  right  exists :  Abv/i  v.  Riches  (g) ;  In  re  A.  &  B, 
{solicitors)  (A) ;  In  re  Mecredy  (i).  The  last  case  decides  also 
that  the  Act  abolishing  imprisonment  for  debt  does  not  affect  the 
practice.  Evans  v.  Bear  (k)  is  strongly  in  petitioner  s  favour. 
The  practice,  as  altered  by  the  Judicature  Act,  is  referred  to  in 
In  re  Evav^(l),  It  is  a  process  for  the  recovery  of  money 
ordered  to  be  paid.  The  iTnprisonment  of  Fraudulent  Debtors 
Act  1890,  sec.  3,  merely  takes  away  the  writ  of  capias 
ad  satisfacienduvi :  In  re  SandAlands,  exparte  Browne  (m). 
Alimony  pendente  lite  may  be  granted  from  date  of  service  of 
the  citation :  Brown  and  Powles  on  Divorce  (6th  ed.),  p.  267, 
citing  Nicholson  v.  Nicholson  (n).  The  Court  may  make  such 
an  order  even  after  decree  nisi :  Foden  v.  Foden  (o). 

Counsel  referred  to  sees.  96  and  117  of  the  Marriage  Act  1890. 

Davis  (by  permission) — The  order  for  alimony  is  in  the 
Court  s  discretion. 

Counsel  referred  to  Fisher's  Digest^  1888,  vol.  iv.,  col.  198 ; 
Holland  v.  Holland  (p) ;  Oilchrist  v.  Gilchrist  (q). 

Cur.  adv.  vult 


XlSBET 
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Hodges,  J.  This  was  an  application  for  liberty  to  issue  a 
writ  of  attachment  against  a  husband  respondent  in  a  divorce 
suit  for  disobedience  of  an  order  directing  him  to  pay  alimony  to 
the  petitioner,  which  order  is  contained  in  the  decree  nisi  for 
divorce  pronounced  by  the  learned  Chief  Justice  on  1st  June 
1898. 

It  was  objected  in  the  first  instance  that  alimony  ought  not 
and  could  not  be  directed  in  the  decree  nisi ;  that  such  a  direc- 
tion was  premature.  It  was  admitted  that  there  was  a  decision 
of  Hood,  J.,  upon  the  subject  in  which  it  was  held  that  that  was 

to)    [1876]  2  Ch.  D.  528,  per  Jesael,       (m)  [1878]  4  V.L.R.  (L.)  318. 

165. 


M.R. 

(«) 

[1862]  31  L  J.  P.M.A. 

(A) 

[1877]  W.N.  207. 

(0) 

[1894]  P.  307. 

(») 

[1804]20V.L.R.  431. 

ip) 

[1865]  4Sw.  &Tr.  78. 

ik) 

[1877]  L.R.  10  Ch.  76. 

ig) 

[1891]  17  V.L.R  724. 

{I) 

[1893]  1  Ch.  252. 
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the  proper  time — viz.,  Beck  v.  Beck  (r).  In  that  case  the  learned 
Judge  compared  sees.  84,  85,  86,  87,  and  88  of  the  Marriage  Act 
1890,  and  arrived  at  the  conclusion  that  all  the  sections,  and 
consequently  the  particular  one  in  this  case,  referred  to  the 
decree  niaL  The  attention  of  the  learned  Judge  does  not 
appear  in  the  case  to  have  been  called  to  the  fact  that  these 
sections  were  contained  in  a  consolidating  Act,  that  it  would  not 
be  correct  to  infer  that  each  word  in  one  section  would  mean  the 
same  as  the  same  word  in  another  section,  and  that  the  only  way 
to  construe  these  sections  was  by  reference  to  the  Acts  from  which 
they  were  taken.  By  the  Acta  Interpretation  Act  1890,  sec.  32, 
it  is  provided  that  "the  Acts  enumerated  in  the  Second  Schedule 
to  this  Act  are  and  are  hereby  declared  to  be  Acts  consolidating 
public  Acts  in  force  in  Victoria  on  the  thirty-first  day  of  July- 
one  thousand  eight  hundred  and  ninety.  Such  consolidating 
Acts  at  and  from  their  commencement  respectively  shall  unless 
and  until  other  provision  be  made  by  and  in  accordance  with 
law  apply  severally  to  the  persons  things  and  circumstances 
appointed  or  created  by  and  existing  or  continuing  under  the 
several  corresponding  Acts  repealed  thereby  respectively.  All 
such  persons  things  and  circumstances  shall  continue  unless  ajid 
until  other  provision  be  made  by  and  in  accordance  with  law  to 
have  under  the  said  consolidating  Acts  respectively  the  same 
status  operation  and  effect  they  respectively  had  under  the  said 
public  Acts  in  force  in  Victoria  on  the  31st  day  of  July  one 
thousand  eight  hundred  and  ninety  and  the  several  provisions 
of  the  said  consolidating  Acts  shall  respectively  apply  and 
be  construed  to  apply  to  such  persons  things  and  circum- 
stances respectively  as  if  the  corresponding  provisions  of 
the  said  public  Acts  in  force  on  the  thirty-first  day  of  July 
one  thousand  eight  hundred  and  ninety  had  not  been  re- 
pealed." The  Mannage  Act  1890  is  one  of  the  Acts  referred  to 
in  the  schedule,  and  consequently  that  language  applies  to  it,  so 
that  we  must  construe  its  language  in  the  same  manner  as  we 
would  the  language  of  the  original  Acts  from  which  the  present 
sections  were  taken.  We  are  not  now  to  construe  the  whole  Act 
as  one  Act     Looking  at  the  sections  from  this  standpoint,  sec. 

(r)     17  A.L.T.  202. 
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85  comes  from  the  Divorce  Act  1889,  and  sec  86  from  the 
Manage  and  Matrimonial  Causes  Statute  1864.  Now  the 
decree  referred  to  in  the  latter  section  was  the  decree  absolute, 
while  that  referred  to  in  sec.  85  was  the  decree  nisL  Sec.  87  is 
taken  from  the  Marriage  and  Matrimonial  Causes  Statute 
1864,  and  corresponds  precisely  with  the  English  Act  21  &  22 
Vict.,  c.  85,  sec.  32.  On  this  section  a  construction  has  been 
placed  in  the  case  of  Charles  v.  Charles  (s)  by  the  learned  Judge 
Ordinary.  Construing  this  section,  he  says : — "  I  now  pass  to  the 
question,  which  is  well  worthy  of  consideration,  namely,  whether 
the  power  given  to  the  Court  by  the  32nd  section  ought  to  be 
exercised  at  the  time  when  the  decree  nisi  is  pronounced,  or  at 
the  time  when  that  decree  is  made  absolute.  The  words  of  the 
section  are — '  The  Court  may  if  it  shall  think  fit  in  any  such 
decree  order,'  etc.,  that  is,  in  the  decree  referred  to  in  the 
previous  section,  namely,  a  decree  '  declaring  such  marriage  to  be 
dissolved.'  At  the  time  when  the  Act  was  passed  there  was  no 
such  thing  as  a  decree  nisi,  but  by  the  Act  23  &  24  Vict.,  c.  144, 
sec.  7,  it  was  enacted  that  every  decree  for  a  divorce  should,  in 
the  first  instance,  be  a  decree  nisi,  not  to  be  made  absolute  until 
after  the  expiration  of  a  certain  time.  This  alteration  having 
been  made  in  the  system  established  by  the  original  Act,  the 
question  arose  whether  the  provisions  contained  in  the  32nd 
section  of  the  original  Act  were  applicable  to  the  decree  nisi  or 
to  the  decree  absolute.  Now,  the  sense  and  convenience  of  the 
matter  certainly  point  to  the  decree  absolute.  Before  the  Court 
can  order  that  the  husband  shall  secure  to  the  wife  such  sum 
of  money  'as  having  regard  to  her  fortune  if  any  to  the 
ability  of  the  husband  and  to  the  conduct  of  the  parties  it 
shall  deem  reasonable,'  it  must  inquire  into  the  fortune  of  the 
wife  and  the  ability  of  the  husband.  It  must,  therefore,  take 
one  of  two  courses.  It  must  either  suspend  the  decree  nisi 
after  the  petition  is  proved  until  that  inquiry  has  been  gone  into, 
or  it  may  make  the  decree  nisi  at  once,  and  go  into  the  inquiry 
before  the  decree  is  made  absolute.  The  latter  is  so  obviously 
the  most  convenient  course  that  if  there  is  any  doubt  in  the 
matter  the  Court  ought  to  adopt  it,  for  it  should  so  read  the 
(«)    L.R.  1  P.  &  D.  260,  at  p.  1264. 
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statute  as  to  render  it  as  useful  as  possible  to  the  suitors.      And 

NisBET         no  doubt  that  is  the  course  which  has  been  taken  by  the   CJourt 

NisBET.        ever  since  the  statute  passed,  and  it  was  sanctioned  by  the   Full 

Hodges,  J.       Court  in  the  recent  case  of  Sidney  v.  Sidney  (t).     I  have  no 

doubt  that  the  practice  of  the  Court  carries  out  the  intention  of 

the  Legislature,  and  that  *  any  such  decree  '  in  the  32nd  section 

means   the  decree  finally  dissolving  the  marriage  and  not  the 

decree  nisi." 

This  reasoning  was  followed  ki  the  case  of  Waterhousf"  \\ 
Waterliouse  (u).  So  that  this  decision  upon  sec.  32  of  Act  21 
&  22  Vict.,  c.  85,  is  a  decision  upon  an  Act  corresponding  to  sec. 
87  of  our  Mama  ye  Act  1890,  that  the  section  refei-s  not  to  a 
decree  nisi,  but  to  a  decree  absolute,  I  am  satisfied  that  if  in 
Beck  V.  Beck  the  learned  Judge's  attention  had  been  called  to 
this  fact,  and  it  should  have  been  so  called,  he  would  have 
arrived  at  a  different  conclusion. 

The  next  question  is  as  to  the  interpretation  of  sec.  88.  No 
doubt  that  section  refers  to  the  same  decree  as  is  meant  by  sec. 
87.     It  is  supplementary  to  sec.  87. 

The  next  question  is  whether  this  is  fatal  to  the  wife's 
application  for  attachment.  It  was  argued  that,  the  order  for 
payment  having  been  made  without  jurisdiction  by  the  Court, 
and  through  a  mistake,  the  attachment  ought  not  to  go — 
in  fact,  could  not  go.  In  my  opinion  that  argument  is  not  well 
founded.  The  subject  matter  is  one  over  which  the  Court  has 
complete  control — the  suit  was  properly  instituted — the  parties 
in  whose  favour  the  order  could  be  made  are  properly  before  the 
Court.  Under  these  circumstances,  though  a  mistake  in  the 
exercise  of  its  jurisdiction  has  been  made,  still  the  Court  exer- 
cised a  jurisdiction  it  possessed,  although  it  was  wrong  in  making 
the  order. 

I  think  that  w^as  the  view  taken  by  the  late  Chief  Justice  in 
Gilchrist  v.  Gilchrist  (v).  There  a  variety  of  objections  were 
taken  to  the  order.  Higinbotham,  C.J.,  said  : — "  It  was  further 
objected  that  the  Court  has  no  jurisdiction  under  sec.  87  to  make 
an  order  like  the  present  for  the  payment  of  money  only,  and 

it)    [1866]  L.R.  1  P.  &  D.  78.  (u)    [1893]  P.  284 

{o)    17V.L.R.  724. 
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that  the  order  should  have  been  one  to  secure  to  the  wife  a  gross  ^^ 

or  an  annual  sum  of  money.  The  case  of  Medway  v.  Med-  Xisbet 
^'^Z/  ('^).  which  seems  to  favour  this  view,  was  a  case  decided  on  Nisbkt. 
appeal.     But  it  was  pointed  out  in  Stephen  v.  Stephen  (x)  that      j/odges,  J. 

the  form  of  the  order  was  condemned  in  that  case ;  that  the       

jurisdiction  of  the  Court  over  the  subject  matter  was  not  dis- 
puted, but  that  the  order  was  held  to  be  wrong  because  it 
directed  payment,  not  security,  as  allowed  by  sec.  87.  In  the 
present  case  the  decree  ha,s  not  been  appealed  from  and  the  objec- 
tion cannot  prevail  on  an  application  for  attachment."  It  was 
much  the  same  in  that  case  as  in  this.  There  it  was  put  that 
the  matter  was  one  of  jurisdiction. 

In  this  case,  as  in  that,  the  Court  had  jurisdiction  over  the 
subject  matter,  and  if  the  Court  went  wrong  the  unsuccessful 
party  could  have  appealed.  But  while  the  order  stands  it  is  the 
duty  of  the  Court  to  enforce  it.  It  is  like  a  judgment  obtained 
against  an  individual  where  the  writ  was  not  served.  It  is  quite 
true  that  in  one  sense  there  is  no  jurisdiction,  but  the  judgment 
is  good  until  set  aside.  The  successful  party — that  is  to  say,  the 
party  in  whose  favour  the  judgment  has  been  given — may  issue 
execution,  and  all  proceedings  under  the  judgment  are  regular 
until  the  judgment  is  set  aside.  As  that  is  the  case  here,  I  see 
no  reason  upon  the  merits  of  this  matter  why  I  should  not  order 
the  attachment  to  issue.  The  decree,  as  it  stands,  cannot  be  set 
aside  by  me.  One  Judge  may  not  set  aside  the  judgment  of 
another  Judge  or  of  the  Court  unless  such  judgment  has  been 
obtained  by  fraud. 

I  grant  this  application,  with  costs,  which  by  consent  I  fix  at 
SL  38.  I  direct  that  the  writ  of  attachment  lie  in  the  office  for 
four  days,  in  order  to  give  the  respondent  an  opportunity  of 
complying  with  the  order.  The  costs  are  to  be  paid  within 
seven  days. 

Application  granted. 

Solicitors  for  petitioner :  Hickford  &  Legge, 

Solicitors  for  respondent :  Weatley  &  Dale. 

R.  H.  c. 

iw)   7  P.D.  122.  {x)    [1891]  17  V.L.R.  447. 
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^  SIMONS  r.  SIMONS. 

1898  Marriage  Act  1890  {No,  1166),  s.  74  [a)-'D€9ertion— Denial  of  conjtigal  inUr- 

Seplemler  12,  26.  course^Divorce^ffushand  and  wife. 

In  a  suit  for  divorce  by  the  husband  against  his  wife  the  following  facts  were 
proved  : — (a)  For  three  years  and  upwards  matrimonial  intercourse  had  not 
taken  place  between  the  parties,  owing  to  the  refusal  of  the  respondent,  such 
refusal  being  wilful  and  deliberate  and  without  any  cause  or  excuse  ;  (6)  for 
three  years  and  upwards  the  respondent  had  habitually  locked  herself  from  abont 
the  hour  of  S  p.m.  to  8  a.m.  in  the  bedroom  which  she  occupied  apart  from  ber 
husband  ;  (r)  for  three  years  and  upwards  the  parties  had  not  l>een  on  friendly 
terms,  nor  had  they  spoken  to  one  another,  owing  to  the  conduct  of  the 
respondent ;  {d)  the  petitioner  had  been  in  no  way  to  blame,  and  the  respondent 
had  acted  contrary  to  his  wishes  ;  (e)  during  the  aforesaid  period  the  parties  had 
occupied  the  same  building. 

Ileldf  that  these  facts  constituted  evidence  of  desertion,  and  that  the  petitioner 
was  entitled  to  a  decree  m>»  for  dissolution  of  marriage. 

Reb^erence  to  the  Full  Coui-t. 

The  petitioner,  C.  N.  Simons,  brought  a  suit  for  dissolution 
of  marriage  against  his  wife,  on  the  ground  that  she  had  with- 
out just  cause  or  excuse  wilfully  deserted  the  petitioner,  and 
had,  without  any  such  cause  or  excuse,  left  him  continually  so 
deserted  during  three  years  and  upwards.  The  parties  were 
married  in  1879.  There  were  three  children  living,  the  youngest 
being  bom  in  1888. 

The  suit  came  on  for  hearing  before  Hood,  J.,  who,  after 
hearing  the  evidence  of  the  petitioner,  ordered  that  the  respon- 
dent should  be  called.  The  respondent  appeared  in  Court  and 
gave  evidence  in  no  way  contradicting  the  testimony  of  the 
petitioner.  The  learned  Judge  then  made  the  following  finding 
of  facts,  and  referred  the  matter  to  the  Full  Court : — "  It  is  found 
that — (I)  for  three  years  and  upwards  matrimonial  intercourse 
has  not  taken  place  between  the  parties,  owing  to  the  refusal  of 
the  respondent,  such  refusal  being  wilful  and  deliberate  and 
without  any  just  cause  or  excuse ;  (2)  for  three  years  and 
upwards  the  respondent  has  habitually  locked  herself  from  about 
the  hour  of  8  p.m.  to  8  a.m.  in  the  bedroom  which  she  occupied 
apart  from  her  husband ;  (3)  for  three  years  and  upwards 
the  parties  hereto  have  not  been  on  friendly  terms  nor  spoken 
to  one  another,  owing  to  the  conduct  of  the  respondent ;  (4)  the 
petitioner  has  been  in  no  way  to  blame,  and  the  respondent  has 
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acted  contrary  to  his  wishes ;  (5)  during  the  aforesaid  period  ^^ 

the  parties  have  occupied  the  same  dwelling.     It  is  referred  to  1B98 

the  Full  Court  to  decide  whether  the  foregoing  facts  are  sufficient  Simons 

evidence  to  justify  the  Court  in  finding  that  respondent  has  simons. 
wilfully  deserted  her  husband  without  just   cause  or  excuse 
for  three  years  and  upwards." 

Wool/  for  the  petitioner — ^The  facts  show  a  determination  on 
the  part  of  the  wife  to  put  an  end  to  the  matrimonial  relation- 
ship. When  a  woman  determines  to  act  no  longer  as  a  wife  this 
will  constitute  desertion.  It  makes  no  difference  whether  the 
parties  live  under  the  same  roof  or  at  a  distance.  She  has 
deserted  the  petitioner  as  a  wife.  In  the  case  of  Ninimo  v. 
Nimino  (a)  it  was  decided  that  a  wife  was  entitled  to  something 
more  than  mere  support ;  she  was  entitled  to  the  society  of  her 
husband.  See  also  Wilkinson  v.  Wilkinson  (6).  In  Yeatman 
V.  Yeatman  (c)  it  was  decided  that  a  husband  who  witlidraws 
from  cohabitation  may  be  guilty  of  the  offence  of  "  desertion/* 
although  he  continues  to  support  her.  Cohabitation  means 
.something  more  than  living  in  the  same  house — the  husband  is 
entitled  to  the  matrimonial  society  of  the  wife.  It  has  been 
decided  in  America,  in  the  case  of  SoiUhivick  v.  Southivick  (d), 
that  the  denial  of  sexual  intercourse  is  not  sufficient  ground 
for  divorce.  But  in  Bishop  on  Divorce,  vol.  i.,  par.  777,  a 
contrary  view  is  taken.  In  the  present  case  there  is  more 
than  the  denial  of  sexual  mtercourse ;  there  is  a  complete 
cessation  of  all  matrimonial  duties  as  a  wife,  and  there  is  a 
cie termination  thatJhe^relatiqaship  should  cease. 

Counsel  referred  to  the  following  cases : — Drake  v  Drake  (e)  ; 
Sayers  v.  Sayers  (/) ;  Fitzgerald  v.  Fitzgerald  (g). 

There  was  no  appearance  for  the  respondent. 

Cur.  adv.  vult. 

a'Beckett,  J.     This  matter  is  referred  to  the  Court  for  its 

opinion  as  to  whether  certain  facts  found  by  our  brother  Hood, 

(a)  [1872]  3  A.J.R.  132.  (e)  [1896]  22  V.L.R.  391. 

(6)  [1887]  13  V.L.R.  668.  (/)  [1870]  1  V.R.  (LE.  k  M.)  33. 

(c)  [1868]  L.R.  1  P.  &  D.  489.  {g)  [1869]  L.R.  1  P.  &  D.,  p.  P98. 

{d)  [1867]  97  Mass.  Rep.  327. 
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^'^'  who  heard  an  undefended  divorce  suit  are  sufficient  to  justify 

1898  the  Court  in  finding  that  the  respondent  has  wilfully  deserted 

Simons  her  husband  without  just  cause  or  excuse  for  three  years  and 
Simons.  upwards.  The  findings  are  as  follows : — (His  Honor  read  the 
findings).  The  Judge  who  referred  the  case  had  somewhat 
similar  facts  to  deal  with  in  the  case  of  Drake  v.  Drake  Qi\  in 
which  the  husband  was  the  offender.  He  there  decided,  and  as 
I  think  rightly,  that  to  make  up  the  time  during  which 
desertion  must  have  continued  to  entitle  the  wife  to  dissolution 
of  marriage  she  was  entitled  to  count  the  time  during  which  her 
husband  came  to  reside  with  her  as  a  boarder  and  remained  an 
inmate  of  the  house  she  occupied.  I  need  not  repeat  the 
reasoning  by  which  he  came  to  the  conclusion  that,  as  the 
parties  remained  otherwise  estranged,  taking  their  meals  to- 
gether and  sleeping  under  the  same  roof  was  not  a  return  to 
matrimonial  cohabitation.  He  observed  that  such  facts  would 
call  for  great  vigilance  in  dealing  with  the  evidence  of  abandon- 
ment, and  doubtless  that  vigilance  has  been  exercised  in  arriving 
at  the  findings  now  before  us.  The  differences  between  the  two 
cases  which  led  to  the  reference  were  that  in  Drake  v.  Drake  the 
husbands  aversion  from  his  wife  originated  in  his  attachment 
for  another  woman,  and  he  had  gone  to  live  away  from  her 
before  he  returned  to  her  as  a  boarder.  Here,  so  far  as  appears, 
there  was  no  rival  to  the  husband,  and  his  wife's  aversion  was 
not  due  to  her  preference  for  another.  There  was  also  no 
departure  of  either  party  from  the  conjugal  residence,  in  which 
they  had  lived  in  the  ordinary  relations  of  husband  and  wife- 
They  changed  from  these  relations  into  the  extraordinary 
relations  above  stated  without  any  break  observable  by  the 
outside  world.  The  change,  nevertheless,  involved  a  complete 
cessation  of  what  was  essential  to  matrimonial  cohabitation.  I 
do  not  think  it  necessary  to  entitle  the  husband  to  redress  that 
he  should  have  marked  this  change  by  some  act  which  would 
have  attracted  the  notice  of  others,  such  as  leaving  his  house 
or  providing  his  wife  with  maintenance  elsewhere.  By  living 
with  her  as  he  did,  he  may  have  hoped  to  soften  her  obduracy 
and  to  make  a  return  to  proper  married  life  more  easy  than  if 

{h)    22  V.L.R.  391. 
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the  estrangement  had  been,  folio  wed  by  living  apart.  He  made 
it  more  difficult  for  him  to  prove  his  case  on  his  resort  to  the 
Court,  but  he  should  not  otherwise  suffer  for  his  forbearance. 
I  answer  the  question  reserved  by  saying  that  the  facts  found 
justify  the  Court  in  finding  desertion  as  asked. 

Hodges,  J.  In  this  case  we  are  asked  to  say  whether  on 
the  findings  set  out  in  the  judgment  of  my  brother  A*Beckett 
the  Court  would  be  justified  in  determining  that  the  respondent 
had  (within  the  meaning  of  sec.  74  of  the  Marriage  Act  1890) 
wilfully  deserted  her  husband  without  just  cause  or  excuse  for 
three  years  and  upwards. 

The  findings  show  clearly  that  if  there  was  desertion  it  was 
wilful,  and  without  just  cause  or  excuse.  Therefore  the  only 
matter  in  doubt  is  as  to  whether  the  respondent's  conduct 
amounted  to  desertion.  Now,  in  my  opinion,  there  cannot  be 
desertion  without  bodily  separation  to  some  extent ;  no  amount 
of  mental  estrangement,  alienation,  or  separation  will  constitute 
desertion.  The  minds  of  husband  and  wife  may  be  divided 
Mo  coelo,  yet  if  they  cohabit  as  man  and  wife  it  cannot  be 
said  that  either  has  deserted  the  other  within  the  meaninor 
of  the  statute.  The  only  doubt  is  as  to  the  extent  to  which 
this  bodily  separation  must  exist.  There  is  no  doubt  that 
where  the  wife  permanently  leaves  the  husband's  home  and 
lives  in  another  house  her  conduct  may  amount  to  desertion, 
and  I  do  not  think  there  would  be  any  doubt  that  such 
conduct  might  amount  to  desertion  where  the  matrimonial 
house  and  the  house  she  went  to  reside  in  were  adjoining  houses 
in  a  terrace,  and  though  there  was  nothing  but  a  wooden 
partition  between  her  husband's  bedroom  and  her  bedroom  in 
such  adjoining  house ;  such  conduct  with  other  circumstances 
might  show  a  fixed  intention  to  separate  her  life  from  that  of 
her  hu.sband — to  have  nothing  more  to  do  with  him  as  her 
husband,  and  to  live  a  life  entirely  apart  from  him.  No 
authority  that  I  am  aware  of  suggests  that  the  distance  from 
the  matrimonial  house  to  the  house  selected  by  the  wife  is  a 
material  consideration  in  determining  whether  her  conduct 
amounted    to   desertion.     Though,   if    the   circumstances    were 
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suspicious,  such  fact  might  make  it  necessary  to  carefully 
investigate  the  case.  If,  then,  the  wooden  partition  separating 
two  adjoining  houses  may  produce  sufficient  separation  to 
justify  a  Court  in  determining  that  the  wife  has  deserted  her 
husband,  it  cannot,  in  my  opinion,  be  said  that  a  wooden 
partition  in  the  same  house  cannot  produce  sufficient  separation 
to  justify  the  Court  in  finding  that  the  wife  has  deserted  the 
husband,  and  where,  as  here,  the  wife  has  for  three  years 
refused  to  speak  to  her  husband,  has  never  allowed  him  to  touch 
ner,  has  locked  herself  up  in  a  room  apart  from  him,  the  Court, 
in  my  opinion,  is  justified  in  determining  that  the  respondent 
has  (within  the  meaning  of  sec  74  of  the  Man^age  Act  1890) 
wilfully  deserted  her  husband  without  any  just  cause  or  excuse 
for  three  years  and  upwards. 

Hood,  J.  The  facts  in  this  case  are,  in  my  opinion,  sufficient 
to  justify  a  finding  of  desertion.  If  one  party  to  the 
matrimonial  contract  deliberately  withdraws  from  the  society 
of  the  other,  contrary  to  the  wish  of  that  other,  such  withdrawal 
may  amount  to  desertion  if  done  without  excuse  and  with  the 
intention  of  abandoning  the  conjugal  relation:  The  Queen  v. 
Leresche  (i).  Desertion  is  pointed  at  a  breaking  ofi",  more  or 
less  completely,  of  the  intercourse  which  previously  existed: 
Williams  v.  Williama  (k).  The  usual  evidence  by  which 
desertion  is  established  is  by  showing  an  absence  from  the  con- 
jugal residence,  but  cohabitation  may  be  put  an  end  to  by  other 
acts  besides  that  of  actually  quitting  the  common  home:  Fitzgerald 
V.  Fitzgerald  (l) ;  and  there  may  be  desertion  though  husband  and 
wife  had  not  been  living  together :  Bradshaw  v.  Bradshaio  (m). 
What  is  required  Is  an  intention  to  end  the  relationship  of 
husband  and  wife,  and  an  act  which  carries  out  that  intention 
done  without  consent  or  excuse.  Thus  if  a  man  by  his  cruelty 
drive  his  wife  from  the  house  this  is  desertion  by  him :  Malane 
V.  Malone  (n) ;  Oiblett  v.  Giblett  (o) ;  Graves  v.  Graves  (p). 
And  if  instead  of  leaving  his  wife,  or  forcing  her  to  leave  him,  a 


(»)    [1891]  2Q.B.,  atp.  420. 

in) 

3A.L.R.  C.N.-87.. 

(*)    [1864]  3  Sw.  &  Tr.  547. 

(0) 

[1897]  18  N.S.W,  L.R.  D.  25. 

(/)    L.R.  1  P.  &D.,  at  p.  698. 
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man  continues  to  live  in  the  same  house  with  her,  but  treats  her 
as  an  utter  stranger,  he  thereby  deserts  her :  Drake  v.  Drake  (q). 
By  so  acting  the  husband  wilfully  destroys  the  reality  of 
marriage  and  deprives  the  wife  of  that  society  to  which  she  Is 
entitled,  and  when  it  is  said  that  each  party  to  the  marriage 
ought  to  have  the  society  of  the  other,  this  means  more  than 
occupying  the  same  dwelling.  Merely  to  neglect  opportunities 
of  consorting  is  not  necessarily  desertion — Williams  v. 
Williams  (r) — but  to  refuse  such  opportunities  with  a  determina- 
tion no  longer  to  be  bound  by  the  matrimonial  tie  amounts  to  a 
renunciation  of  the  conjugal  society  and  brings^  ^hft  Tnfl.friTnnnii|,1 
Itfe  to  an  end,  even  though  the  homQ  be  not  abandoned.  In  the 
present  case  the  conduct  of  the  respondent  comes  within  the 
above  definition,  and  therefore  is  evidence  of  desertion. 


Y.C, 

Simons 

V, 

Simons. 


Solicitors  for  petitioner:  Snowball  <k  Kaufmann. 


w.  H.  M. 


THE  NATIONAL  TRUSTEES  EXECUTORS   AND  AGENCY   COMPANY 
OF  AUSTRALIA  UMITED  v.  CROOKE. 

Will — Poicer  qf  appointment  by  wHl — Will  not  referring  to  power—  Wills  Act  1890 
{So,  1159),  «.  25 — OenercU  devise  or  bequest— Appointment  of  executors — 
Administration  of  appointed  fund, 

A  testator  left  a  sum  of  2000/.  to  trustees  upon  trust  to  pay  the  income  to 
an  unmarried  woman  during  her  life,  and  from  and  after  her  decease  upon  such 
trusts  and  in  such  manner  as  she  should  by  will  appoint,  and  in  default  of 
appointment,  and  so  far  as  any  such  appointment  should  not  extend  to  her 
children,  and  in  default  of  children  he  directed  that  such  simi  or  such  unappointed 
part  thereof  should  fall  into  his  residuary  estate.  The  woman  subsequently 
married,  and,  without  having  had  any  children,  died,  leaving  other  property  and 
leaving  a  will  in  no  way  referring  to  the  power  of  appointment.  By  such  will  she 
provided  that  after  paying  her  just  debts  she  gave  and  bequeathed  certain  legacies 
to  her  mother,  father,  brothers,  and  children  of  deceased  brothers,  and  appointed 
an  executor  ;  she  then  gave  her  jewellery  to  her  mother,  except  her  engagement 
ring,  which  she  bequeathed,  with  all  else  she  might  leave  at  the  time  of  her 
death,  to  her  husband. 

Held  that  by  virtue  of  the  Wills  Act  1890  (No.  1159)  her  will  must  be 
regarded  as  an  exercise  by  her  of  her  power  of  appointment ;  that  she  had  so 
appointed  the  settled  fund,  as  to  show  an  intention  to  take  it  out  of  the  settle- 
ment and  make  it  her  own  ;  and  that  the  will  was  to  be  read  as  though  it  were  an 
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appointment  of  the  property  to  the  executor  upon  tnuit  to  pay  debts,  etc.,  And 
therefore  the  trustees  of  the  settlement  had  no  power  to  distribute  it  among  the 
legatees  as  her  appointees,  but  should  h-ind  the  fund  over  to  her  executor  to  be 
administere<l  by  him  under  her  will. 

Originating  Summons  referred  into  Court. 

By  the  will  of  James  Max^lanachan,  who  died  in  Tasmania 
on  22nd  January  1884,  and  probate  of  whose  will  was  on  the 
21st  February  1884  granted  by  the  Supreme  Court  of  Tasmania 
to  David  Taylor,  John  Taylor,  and  Charles  James  Barclay,  the 
executors  and  trustees  thereby  appointed,  Louisa  Maolanachan 
McEvoy,  then  Louisa  Maclanachan  Crooke,  became  entitled  to  a 
sum  of  about.  4000i.  absolutely,  and  also  to  a  life  interest  in  the 
sum  of  2000i.,  which  was  to  be  held  by  the  trustees  upon  trust 
to  pay  her  the  income  thereof  during  her  life,  without  power  of 
anticipation ;  and  from  and  after  her  decease,  upon  such  trusts 
and  in  such  manner  as  she  by  her  will  or  any  codicil  thereto, 
and  whether  she  should  be  under  coverture  or  not,  should 
appoint ;  and  in  default  of  such  appointment,  and  so  far  as  any 
such  appointment  should  not  extend,  in  trast  for  all  the  children 
or  the  only  child  of  Louisa  Maclanachan  Crooke,  and  if  more 
than  one  equally  between  them  ;  but  if  there  should  not  be  any 
child  of  Louisa  Maclanachan  Crooke,  then  he  directed  that  the 
said  sum  of  2000/.,  or  such  unappointed  part  thereof,  should  fall 
into  and  form  part  of  his  residuary  trust  fund. 

Louisa  Maclanachan  Crooke  was  married  on  the  23rd  June 
1884  to  Frederick  Aloysius  McEvoy.  On  the  10th  July  1885 
she  executed  a  settlement  of  her  share  or  interest  under  such 
will,  except  about  300i.,  upon  trustees  upon  trust  for  herself  for 
life,  remainder  as  she  should  by  deed  or  will  appoint.  By  deed 
of  settlement  dated  20th  February  1890  her  husband  assigned 
to  the  trustees  of  the  first  mentioned  settlement  5000{.,  to  be 
held  upon  the  same  trusts.  The  National  Trustees  Executors 
and  Agency  Company  Limited  subsequently  became,  and  was  at 
the  date  of  the  death  of  Mrs.  McEvoy,  the  sole  trustee  under 
each  of  such  settlements. 

Mrs.  McEvoy  died  on  the  26th  February  1897,  never  having 
had  any  children,  and,  save  by  her  will  hereinafter  referred  to, 
never  having  exercised  or  purported  to  exercise  any  power  of 
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appointment  linder  any  deed  or  will.     By  her  will,  bearing  date 
the  27th  of  May  1890,  she  provided  as  follows : — 

^'This  is  the  last  will  and  testament  of  me  Louisa  Mac- 
lanachan  McEvoy  of  Melbourne  Victoria.  After  paying  my 
just  debts  I  give  and  bequeath  to  my  mother  the  sum  of  500^ 
to  my  father  5001.  to  my  brother  Warren  Robert  Crooke  1,5001. 
and  a  similar  amount  to  my  brother  Charles  Garibaldi  Crooke. 
I  also  bequeath  the  sum  of  lOOOZ.  to  be  divided  equally  amongst 
the  children  of  my  brother  James  and  those  of  my  late  brother 
William  Tasraan  Crooke.  I  also  bequeath  lOOOZ.  to  my  brother 
James  Maclanachan  Crooke.  In  the  event  of  any  of  the  above 
pre-deceasing  me  their  shares  to  be  divided  between  my  brothers 
Warren  R.  and  Charles  G.  Crooke.  I  appoint  W.  R.  Crooke  my 
executor.  I  leave  my  jewellery  to  my  mother  except  my  three- 
stone  diamond  engagement.  This  I  bequeath  with  all  else  I  may 
leave  at  the  time  of  my  death  to  my  dear  husband." 

Probate  of  her  will  was  granted  by  the  Supreme  Court  of 
Victoria  to  Warren  Robert  Crooke  on  the  8th  July  1897.  At 
the  time  of  her  death  Mrs.  McEvoy  was  entitled  to  personal 
property  of  the  value  of  about  700i.,  and  her  debts  and  liabilities 
did  not  exceed  450Z. 

The  income  of  the  funds  under  the  two  settlements  had  been 
paid  to  Mrs.  McEvoy  in  her  lifetime,  and  the  capital  fund  held 
by  the  plaintiff  company,  as  trustee  of  the  two  settlements, 
represented  an  original  capital  of  9000/.,  the  present  value  of 
which  could  not  now  be  definitely  stated. 

An  originating  summons  was  taken  out  by  the  company 
against  Warren  Robert  Crooke,  as  executor  of  Mrs.  McEvoy's 
will,  alleging  that  doubts  and  difficulties  had  arisen  and  existed 
as  to  whether,  having  regard  to  her  will,  the  property  held  by  the 
company  as  trustee  was  held  on  trust  for  the  defendant  as 
executor  of  her  will,  or  whether  the  beneficiaries  or  legatees 
under  her  will  or  any  of  them  were  appointees  under  such  will, 
and  were  as  such,  and  to  the  extent  of  their  respective  legacies 
or  interests,  now  to  be  considered  as  beneficiaries  under  the  settle- 
ments or  either  of  them,  and  generally  whether  it  was  the 
plaintiff  company  as  such  trustee  or  the  defendant  as  such 
executor  who  was  answerable  to  such  beneficiaries  or  legatees  or 
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any  of  them  as  regarded  the  trust  property,  aad  whether  the 
plaiatifF  company  could  safely  and  should  hand  over  such 
property  or  any  of  it  to  the  defendint  as  such  executor,  and 
whether  as  to  its  dealings  with  such  trust  property  the  plaintiff 
could  accept  and  would  be  protected  by  a  release  from  the 
defendant  as  such  executor.  The  summoas  asked  the  following 
questions : — 

"1.  Whether  the  property  now  held  by  the  plaintiff 
as  trustee  of  each  of  the  said  two  deeds  of  settlement,  or 
any  and  what  part  of  such  property,  should  now  be  delivered 
over  by  the  plaintiff  to  the  defendant  as  such  executor  as  afore- 
said, and  whether  such  defendant  can  now  give  to  the  plaintiff 
as  such  trustee  a  valid  discharge  and  release  in  respect  of  the 
same  and  of  the  plaintiffs  dealings  as  such  trustee  ? 

"  2.  Or  whether  the  plaintiff  as  such  trustee  as  aforesaid 
now  holds  any  and  what  portions  of  such  property  upon  trust 
to  satisfy  any  and  which  of  the  legacies  or  beneficial  interests 
given  by  the  said  will  ? 

"  3.  Whether  the  plaintiff  as  such  trustee  as  aforesaid  has 
now  any  and  what  trusts  or  duties  to  perform,  or  whether  it 
now  holds  the  said  property  or  any  and  what  part  thereof  as  a 
bare  trustee  for  the  defendant  as  such  executor  ?" 


WeigaU  for  the  plaintiff— Both  parties  are  agreed,  subject  to 
what  your  Honor  may  think,  that  the  will  must,  by  virtue  of 
the  Wills  Act  1890,  sec.  25,  be  regarded  as  an  exercise  of  the 
powers  of  appointment,  as  in  Re  Wilkinson's  Settlement 
Trusts  (a),  the  only  question  between  us  beingr  a  mere  dry 
though  difficult  question  of  conveyancing  as  to  whether  the 
exercise  of  the  powers  operates  so  as  to  make  her  executor  the 
person  to  receive  the  moneys  from  the  tmstee,  he  paying  the 
legacies,  etc.,  or  whether  it  does  not  merely  make  the  legatees 
under  the  will  the  appointees  of  the  funds,  and  thereby  make 
them  beneficiaries  of  the  company  as  trustees  of  Maclanachan  s 
will  and  of  the  settlement.  I  submit  that  the  latter  view  is 
correct.  In  dealing  with  the  matter  it  must  be  remembered  that 
the  settled  funds  are  no  part  of  her  assets.    Under  certain  cir- 

{a}    [1869]  L.R.  8  Eq.  487. 
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cumstances  which  do  not  exist  here,  as  where  her  other  property 
would  not  be  sufficient  to  pay  the  debts,  the  settled  funds  might 
become  equitable  assets  of  her  estate.  The  cases  which,  I 
presume,  will  be  relied  upon  by  the  defendant  are  cases  where 
the  will  has  been  in  terms  an  appointment  to  executors  or 
trustees  upon  certain  trusts.  Here  the  appointments  are  direct 
to  the  individual  legatees. 

Topp  for  the  defendant — We  are  agreed  that  the  settled 
funds  are  subject  to  the  payment  of  the  testatrix's  debts,  and 
the  legacies  given  by  her,  and  that  after  that  they  go  to  her 
husband.  The  question  to  be  decided,  though  a  difficult  question 
of  conveycuicing,  has,  it  is  submitted,  been  settled  by  authority. 
The  cases  show  that,  presuming  that  under  the  statute  the  will 
is  to  be  regarded  as  exercising  the  powers  of  appointment,  it  is 
then  a  question  of  the  intention  of  the  testatrix — did  she  intend 
to  take  the  funds  out  of  Maclanachan's  will  and  her  settle- 
ment and  treat  them  as  her  own  ? :  In  re  PinMe'a  Settlement  (b) ; 
2  Vaizey  on  Settlements,  p.  79;  Brickenden  v.  Williams  (c); 
Re  PhUbrick's  Settlement  (d).  If  she  deals  with  her  entire 
property  as  one  mass,  as  in  Re  Pinldes  Settlement,  that  is  re- 
garded as  showing  an  intention  by  the  testatrix  to  take  the 
settled  property  out  of  the  settlement  and  treat  it  as  her  own : 
Willoughby  Osbome  v.  Holyoake  {e).  This  case  is,  however, 
stronger  than  any  of  those  cited,  for  here  the  fund  is  appointed 
for  payment  of  debts  and  legacies,  both  of  which  are  by  law 
payable  by  the  executor.  The  testatrix  clearly  intended  that  he 
should  pay  them. 
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Weigall  in  reply — Doubtless  the  testatrix  intended  her 
debts  to  be  paid  by  her  executor,  but  we  say  out  of  her  legal 
assets  only,  which  were  amply  sufficient  to .  pay  them.  If  the 
testatrix  had  provided  a  different  channel  for  the  appointed 
property  and  for  her  own  property,  the  former  would  not  as 
equitable  assets  have  been  liable  to  debts  until  the  latter  was 
exhausted.    Why,  then,  should  it  be  different  merely  from  the 


{h)    [1879]  12  Ch.  D.  667. 
(c)     [1S69]  L.R.  7  £q.  310. 


id)    [1865]  34  L.  J.  Cb.  369. 

(c)    [I882]22Ch.  D.  238. 
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accident  that  both  properties  are  to  go  in  the  same  channel  ?  In 
the  various  cases  referred  to  the  appointment  has  been  to  the 
executors  upon  certain  trusts  in  express  exercise  of  the  power — 
even  in  Re  Philbrick*8  Settlement,  because  that  was  the  will  of 
a  married  woman  before  the  Mai^ried  Women's  PropsHy  Act, 
and  could  only  be  good  as  an  exercise  of  the  power  of  appoint- 
ment. The  expression  ''  take  it  out  of  the  settlement/'  in  the 
different  cases,  does  not  mean  take  it  away  from  the  trustees  of 
the  settlement,  but  that  they  are  to  hold  for  the  different  persons 
named  in  the  will.  The  case  of  Re  Gurnow  (/)  shows  that 
where  the  will  deals  only  with  a  power  of  appointment  the 
executors  take  nothing  jure  reprceaentationis.  Even  if  the  will 
gives  a  power  to  hand  over  the  property  to  the  executor  it  does 
not  give  the  legal  estate :  1  Wms,  on  Executors  (9th  ed.),  574. 


Madden,  C.J.  It  is  said  that  this  is  a  difficult  question,  but 
whether  it  is  that  I  lack  the  necessary  subtlety  or  not  I  cannot 
see  the  difficulty  of  it.  The  whole  matter  seems  on  all  the 
authorities  to  be  this,  what  was  the  intention  of  the  person 
having  the  power  of  appointment  ?  How  did  she  propose  that 
this  matter  should  be  dealt  with,  and  by  whom  ?  If  that  is  the 
principle,  one  has  to  say  who  is  the  person  who  should  give  a 
receipt  for  this  money  and  take  it  and  deal  with  it.  The 
matter  would  be  quite  clear  if  the  appointment  by  Mrs. 
McEvoy's  will  was  expressly  to  the  executor  of  the  will  upon 
the  trusts  of  the  will.  He  would  then  take  the  money  and  give 
a  receipt  for  it.  In  this  particular  case  it  is  perfectly  plain  that 
so  far  as  this  will  has  reference  to  the  execution  of  the  power  of 
appointment  under  the  statute,  her  intention  was  obviously  to 
treat  it  as  her  own  property.  If  she  had  other  property,  and  it 
is  sworn  that  she  had,  she  intended  the  whole  to  be  dealt  with 
as  if  she  had  it  all  in  her  own  name ;  and,  out  of  her  whole 
property,  including  the  settlement  property,  her  debts  are  to  be 
paid — she  expressly  directs  that ;  and  the  balance  distributed 
by  paying  certain  legacies  to  people  indicated  by  her  will,  and 
giving  all  the  rest  to  her  husband.  It  appears  to  me  that  the 
will  is  equivalent  to  this — "I  appoint  this  property  to  my 
(/)    [1886]  12  V.L.R.  729. 
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executors  that  they  may  pay  my  debts,  etc.,  and  then  transfer 
the  balance  to  the  people  I  name/'  I  cannot  see  how  any  other 
intention  can  be  gathered  from  the  will.  It  might  be  that  she 
wished  to  make  this  property  available  for  payment  of  her 
debts  because  her  other  property  could  not  be  got  in  at 
once.  It  is  plainly  her  intention  that  those  who  are  to 
administer  her  will  are  to  get  hold  of  all  her  property, 
and  that  is  to  be  taken  to  include,  according  to  law  and 
according  to  the  agreement  of  counsel  in  this  case,  this 
settled  property.  That  appears  to  be  borne  out  by  all  the 
authorities  cited.  In  In  re  Pinede'a  Settlement  (g)  the  question 
was  whether  she  intended  to  take  property  over  which  she  had 
power  of  appointment  and  make  it  her  own  property,  and  the 
Court  there  deals  with  it  wholly  as  a  question  of  intention, 
having  regard  to  the  effect  of  the  section  of  the  Wills  Act  which 
has  been  referred  to.  The  Court  held  that  she  took  it  all  out  of 
the  settlement  for  the  purpose  of  dealing  with  all  as  her  own. 
In  re  PhUbrick's  Settlement  (h)  stands  clearly  as  an  authority 
for  this  proposition,  except  that  an  argument  has  been  drawn 
that,  because  a  married  woman  could  not  make  a  will  except  in 
exercise  of  a  power  of  appointment,  she  must  be  taken  as  ex- 
pressly making  it  under  the  power  of  appointment.  But  the 
case  clearly  shows  that  the  executors  of  the  will,  and  not  the 
trustees  of  the  settlement,  are  to  take  the  property  and  ad- 
minister it  under  the  will.  I  must  again  say  that  I  cannot 
realize  that  this  is  a  difficult  matter.  I  will  answer  the  two 
propositions  involved  in  the  first  question,  "  Yes."  It  is  then 
unnecessary  to  answer  the  second  or  third  questions.  I  think 
the  plaintiff  should  pay  the  defendant's  costs,  and  as  trustees 
they  may  take  those  costs  and  reimburse  themselves  their  own 
costs  out  of  the  settled  estate. 
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Solicitors  for  plaintiff:  Duffy  &  King. 
Solicitor  for  defendant :  (yHallorav. 


A.  J.  A. 


{g)    [1879]  12  Ch.  D.  667. 


{h)    [1865]  34  L.J.  Ch.  368. 
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Maddeiiy  C\J 


In  be  the  Estate  op  PATRICK  O'BRIEN,  Deceased. 

PRYTZ  V,  TRUSTEES  EXECUTORS  AND  AGENCY  COMPANY  UMITED. 

Will  -  Coiislruclton—Absoltife  {/t/l— Clause  legaJly  and  iUfgaUy  modifying  absolute 
gift — Prrpetuity — Mainttnanct  out  of  income,  of  void  gift  of  corpus, 

A  teatator's  will  was  divided  into  paragraphs,  and  by  paragraph  7  he  declared 
that  his  trustees  should  hold  the  property  "  in  trust  for  such  of  my  children 
.  .  .  .  as  1)eiug  male  shall  attain  the  age  of  25  years  (but  subject  as  to  the 
share  of  Thomas  Cuthbert  O'Brien  to  the  trusts  hereinafter  declared  ooncemiDg 
the  same)  or  being  a  female  shall  attain  the  age  of  2o  years,  or  shall  before 
attaining  that  age  marry  ....  but  subject  to  the  declaration  next  herein- 
after contained.  .  .  ."  By  the  next  paragraph  (8)  he  directed  the  income  of 
one  share  to  be  paid  to  Thomas  Cuthbert  O'Brien  for  his  life  or  until  he  should 
alien  or  encumber  it;  remainder  to  his  children,  iiy  paragraph  9  he  declared 
that  the  share  of  every  daughter  of  his  iii  the  property  should  be  held  by  the 
trustees  upon  trust  during  the  life  of  such  daughter  to  pay  the  interest  thereof 
to  her  for  her  separate  use,  so  that  she  should  not  have  power  to  deprive  herself 
of  the  same  by  sale  mortgage  charge  or  otherwise  by  way  of  anticipation  and 
after  the  death  of  such  daughter  in  trust  for  her  children  who  being  sons  should 
attain  the  age  of  25  years  or  being  daughters  should  attain  that  age  or  shonld 
before  attaining  that  age  marry  and  in  default  of  children  so  attaining  25  or 
marrying  the  share  of  such  his  daughter  should  be  held  upon  such  trusts  and  in 
such  manner  as  his  daughter  should  by  deed  or  will  appoint  and  in  default  of 
appointment  the  share  of  such  daughter  should  accrue  to  the  testator's  other 
children  and  the  issue  of  any  then  dead.  By  paragraph  12  he  declared  that  his 
trustees  **  shall  apply  the  whole  or  such  part  as  they  shall  think  fit  of  the  annual 
income  of  the  share  or  fortune  to  which  any  child  shall  for  the  time  being  be 
entitled  in  expectancy  under  the  trusts  hereinbefore  declared  for  or  towards  the 
maintenance  or  education  of  such  child  ....  and  shall  during  such  suspense 
of  absolute  vesting  accumulate  the  residue  (if  any)  thereof  ....  for  the 
benefit  of  the  person  or  persons  who  under  the  trusts  herein  contained  shall  become 
entitled  to  the  principal  fund  from  which  the  same  respectively  shall  have  pro- 
ceeded with  power  for  the  said  trustee  or  trustees  to  resort  to  the  accumulation  of 
any  preceding  year  or  years  and  apply  the  same  for  or  towards  the  maintenance  or 
education  of  the  child  for  the  time  being  presumptively  entitled  to  the  same 
respectively." 

Held  that,  by  the  reference  to  the  **  trusts  hereinafter  contained  "  in  reference 
to  Thomas  Cuthbert  O'Brien's  share,  the  testator  must  be  taken  as  referring  to 
clause  8  of  the  will,  and  by  the  reference  to  the  '*  declaration  next  hereinafter  con. 
tained  "  in  reference  to  the  daughters'  shares  he  must  be  regarded  as  referring  to 
clause  9  of  the  will. 

Htld  cUaOf  following  The  Trustees  KxeciUors  and  Agency  Company  Limited  v. 
Jenner  (22  V.L.R.  .?84)  that  the  gift  to  the  daughters'  children  who  might 
attain  25  was  void  for  remoteness,  and  that  the  whole  of  the  9th  paragraph  was 
inoperative  to  restrict  the  gift  made  to  the  daughters,  who  therefore  took  absolute 
interests  snd  not  for  life  only. 

But  held,  that  the  12th  paragraph,  as  to  maintenance,  was  separable  from  the 
gift  to  the  daughters'  childi-en  and  not  subject  to  the  same  defect,  and  that  there- 
fore the  absolute  interests  of  tlie  daughters  were  subject  to  the  provision  for  the 
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Originating  Summons  referred  to  Court. 

Patrick  O'Brien  died  on  the  10th  April  1887  leaving  a  will 
and  codicil  of  which  probate  was  granted  by  this  Court  to  the 
defendant,    the    Trustees    Executors    and    Agency    Company    Madden,  C,J, 
Limited,  the  executors  appointed  by  the  will. 

The  testator  left  him  surviving  the  following  persons 
beneficially  interested  under  his  will  and  no  others — namely, 
his  wife,  Mary  Agnes  O'Brien ;  his  son,  Thomas  Cuthbert 
O'Brien ;  his  daughter,  Margaret  Prytz ;  Herbert  AUister 
O'Brien,  John  Patrick  O'Brien,  and  Cornelia  Patricia  O'Brien, 
children  of  Cornelius  O'Brien,  a  son  w-ho  predeceased  the 
testator ;  John  Edward  O'Brien,  Eileen  Maude  O'Brien,  and 
Charles  Patrick  O'Brien,  children  of  John  Edward  O'Brien, 
a  son  who  pre-deceased  the  testator ;  Walter  John  Toohey, 
Kathleen  Mary  Toohey,  Mary  Cecilia  Toohey,  and  Pauline 
Agatha  Toohey,  children  of  Catherine  Toohey,  a  daughter  who 
pre-deceased  the  testator;  Hildegarde  Sara  Prytz  (now  McLean), 
Ebba  Mary  Prytz  (now  McLean),  the  defendant  Victor  Prytz, 
junior,  Ernst  Patrick  Prytz,  Arthur  Joseph  Prytz,  Violet  Gerder 
Prytz  and  Margaret  Helene  Prytz,  children  of  the  said  Margaret 
Prytz  and  of  the  plaintiff  Victor  Prytz ;  and  Patrick  Sydney 
Spark  and  Eileen  Sara  Spark,  children  of  Sara  Spark,  a 
daughter  who  pre-deceased  the  testator.  The  testator's  daughter 
Margaret  Prytz  died  on  the  3rd  July  1890,  intestate,  and  his 
granddaughter,  Margaret  Helene  Prytz,  died  on  the  12th  May 
1897,  under  the  age  of  21  years  and  unmarried.  All  the 
testator's  grandchildren  were  at  the  date  of  his  death  under 
the  age  of  21  years,  and  nine  of  them  were  still  under  age. 
The  testator's  widow  and  his  grandchild,  Cornelia  Patricia 
O'Brien,  were  out  of  the  jurisdiction.  The  plaintiff  Victor 
Prytz,  as  the  husband  of  Margaret  Prytz,  deceased,  and  as  the 
father  of  Margaret  Helene  Prytz,  took  out  an  originating  summons 
against  the  company  as  executor,  and  Walter  John  Toohey,  and 
Victor  Prytz  the  younger  to  obtain  the  opinion  and  direction 
of  the  Court  upon  the  matters  following : — 

"1.  As  to  what  is  the  proper  construction  of  the  will  of  the 
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]^  testator  as  to  the  gift  in  clause  7  thereof  of  the  residue  of  the 

In  re  testator's   estate    to   the    children  and    grandchildren    of    the 

The  Estatk  ° 

OF  testator,  and  oi  the  declaration  in  clause  9  of  the  said  will  as  to 

O'Brie^n,       ^^®  shares  of  the  daughters  of  the  said  testator  ? 

Deceased.  2.  As  to  what  interest  or  share  in  the  testator's  estate  was 

Madden,  C.J.    taken  by  my  wife,  the  said  Margaret  Prytz,  a  daughter  of  the 

said  testator  ? " 

The    originating    summons    was    referred    into    Court    by 

Holroyd,  J.,  and  now  came  on  for  hearing. 

Topp  for  the  plaintiff  now  applied  for  two  representative 
orders — one  that  the  defendant  Walter  John  Toohey  should  be 
appointed  to  represent  all  those  interested  upon  the  intestacy  of 
the  deceased,  and  the  other  that  the  defendant  Victor  Prytz  the 
younger  should  represent  all  the  children  of  Margaret  Prytz. 
It  has  several  times  been  held  that  the  hearing  of  the  originating 
summons  is  the  proper  time  to  apply  for  representative  orders, 
that  the  Judge  need  not  before  that  time  go  into  the  whole  facts 
to  see  who  ought  to  be  represented. 

[Madden,  C.J.  I  should  say  that  usually  the  hearing  was  the 
proper  time.  There  being  no  objection  raised,  I  will  make  the 
orders  asked  for.] 

Irvine  for  the  defendant  company,  trustee  of  the  will — The 
plaintiff  is  not  the  administrator  of  Margaret  Prytz,  and  does 
not  show  that  he  has  any  right  to  take  out  the  originating 
summons.  The  company  raises  the  objection  only  for  its  own 
protection,  for  it  would  like  the  question  determined.  It  is 
itself  administrator  of  the  estate  of  Margaret  Prytz,  and  I  would 
suggest  that  the  plaintiff  amend  by  adding  the  company  as  such 
administrator  as  a  defendant. 

Topp — The  plaintiff  claims  as  the  husband  of  Margaret 
Prytz,  and  as  such  entitled  to  one-third  of  her  estate.  He  is  a 
person  claiming  through  a  beneficiary,  and  comes  within  Order 
LV.,  r.  3. 

[Madden,  C.J.  I  think  it  would  be  well  to  adopt  the 
suggestion  of  Mr.  Irvine.] 
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Very  well.     1  apply  to  amend  in  the  way  suggested. 
[Madden,  G.J.     Let  the  amendment  be  made.] 

Irvine  then  appeared  for  the  company  as  administrator  of 
Margaret  Prytz. 

Topp  for  the  plaintiff — It  is  clear  that  the  testator  when 
using  the  term  in  clause  7  of  the  will,  "  subject  to  the  declara- 
tion next  hereinafter  declared,"  as  to  his  daughters'  shares, 
referred  to  clause  9,  and  not  to  clause  8,  which  contains  no 
reference  to  daughters'  shares.  The  will  is  then  precisely  the 
same,  so  far  as  the  daughters  are  concerned,  as  in  Trustees 
Executors  and  Agency  Company  Limited  v.  Jenner  (a),  in 
which  A'Beckett,  J.,  held  that  a  clause  equivalent  to  this  clause 
9  was  wholly  void ;  that  there  was  a  gift  in  the  first  instance  to 
the  daughters,  and  that,  though  it  was  lawful  to  cut  that  gift 
down  to  a  life  estate,  still  if  a  testator  does  so  in  a  clause  which 
contains  a  gift  over  void  as  being  against  the  law  of  perpetuities 
both  the  lawful  and  unlawful  curtailment  will  be  held  to  be 
inoperative.  That  decision  is  borne  out  by  the  authorities  cited 
— Ring  v.  Hardivicke  (b)  ;  Arnold  v.  Congreve  (c) ;  1  Jai^i,  on 
Wills  (5th  ed.),  264;  and  Whittel  v.  Dudin  (d) — and  is,  it  is 
submitted,  good  law. 
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Madden,  C.J. 


Cussen  and  O'Hara  Wood  for  the  defendant  Walter  John 
Toohey — It  is  submitted,  in  the  first  place,  that  the  gift  in 
clause  7  as  to  the  testator's  daughters  does  not  give  them  an 
absolute  interest,  inasmuch  as  it  is  expressly  made  "  subject  to 
the  declaration  next  hereinafter  contained,"  which  declara- 
tion is  admittedly  contained  in  clause  9.  By  such  clause  the  gift 
is  cut  down  to  a  life  estate.  Such  cutting  down  is  perfectly 
lawful.  The  clause  then  goes  on  to  provide  what  is  to 
happen  on  the  death  of  a  daughter,  and  her  share  is  given 
to  her  children  on  attaining  25,  which  is  doubtless  too  remote 
a  gift,  and  therefore  void.  But  it  is  submitted  that  the  fact 
that  it  is  void  does  not  make  the  original  gift  to  the  daughter 


(a)    [1897]  22  V.L.R.  584. 
(6)    [1840]  2  Beav.  352. 


(c)     [1830]  I  RuBB.  &  MjT.  209. 
{d)    [1820]  2  Jac.  k  W.  279. 
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an  absolute  gift,  but  leaves  it  lawfully  cut  down  to  a  life  estate 
by  one  of  the  declarations  to  which  the  original  gift  is  made 
subject.  Other  declarations  are  contained  in  clause  9,  which, 
it  is  submitted,  are  also  perfectly  lawful,  and  apply  to  the 
gift  to  the  daughters — namely,  the  clause  carrying  it  to  their 
Madd*;n,  C.J.  separate  use  and  restraining  anticipation,  and  the  clause  giving 
them  powers  of  appointment  and  the  gift  over  in  default  of 
appointment.  It  is  submitted  that  the  decision  in  Trustees 
Executors  and  Agency  Company  Limited  v.  Jenner  is  not 
good  law,  because  the  restraint  on  anticipation  and  power  of 
appointment,  though  contained  in  the  clause  making  a  too 
remote  gift  to  grandchildren,  were  still  perfectly  good.  It  was 
not  argued  on  behalf  of  those  interested  in  relying  on  it,  and 
though  mentioned  in  his  reply  by  counsel  for  the  plaintiff 
company,  which  was  trustee  only,  A'Beckett,  J.,  did  not  deal 
with  it.  In  the  earlier  argument  His  Honor  himself  mentioned 
the  clause  restraining  anticipation,  and  was  given  to  understand 
that  the  authorities  decided  that  such  a  clause  would  also  go, 
and  perhaps  His  Honor  was  misled  by  that.  The  authorities 
decide  that  it  does  not  go  in  such  a  case  as  this — that  such  a 
clause  is  absolutely  good  unless  its  operation  violates  the  nile 
against  perpetuities :  Herbert  v.  Webster  (e)  ;  Carver  v.  Bowles  {/); 
In  re  Ridley  (g) ;  1  Jarman  on  Wills  (5th  ed.),  265.  If  some 
part  of  clause  9  be  still  good,  it  is  submitted  that  so  much 
of  it  should  be  held  to  be  good,  including  the  cutting  down  of 
the  gift  to  a  life  estate,  as  will  carry  out  the  testator's  intention 
without  offending  against  the  law.  It  is  also  submitted  that 
clause  7  of  this  will  is  not  the  clause  which  carves  out  the 
interests  of  the  various  beneficiaries.  It  merely  describes  the 
shares  with  which  the  testator  subsequently  intends  to  deal. 
Clearly,  this  is  so  as  to  Thomas  Cuthbert  O'Brien's  sliare,  the 
words  "  subject  to  the  trusts  hereinafter  declared,"  in  clause  7, 
meaning  "  you  will  find  how  I  intend  this  to  go  later  in  the 
will."  If  those  words  in  relation  to  his  share  have  that  meaning, 
it  is  submitted  that  the  similar  words  as  to  the  daughters* 
shares,  "  subject  to  the  declaration  hereinafter  contained,"  have 

(«)    [1880]  15  Ch.  D.  610.  (/)    [1831]  2  Rnas.  &  My.  301. 

ig)    [1879]  11  Ch.  D.  64o. 
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a  similar  meaning.  The  insertion  of  the  words  as  to  Thomas 
Cathbert  O'Brien's  share,  in  clause  7,  distinguish  this  case 
from  Jenners  Case,  even  if  it  be  good  law.  There  is  also 
this  distinction  between  this  case  and  Jenners  Gase:    there 

the     later     clause     referred     to     the     share     of     daughters  

•*  bequeathed "  by  the  earlier  clause  ;  here  the  reference  Madden,  C.J, 
in  the  later  clause  is  to  the  share,  without  saying  it 
was  bequeathed  by  the  earlier  clause.  It  is  also  sub- 
mitted that  the  maintenance  clause  of  this  will  shows  the 
testator's  intention  not  to  give  his  daughters  an  absolute 
interest.  It  is  further  submitted  that  the  gift  over  is  divisible 
into  different  parts,  some  of  which  at  the  death  of  the  testator 
would,  in  certain  events,  not  offend  against  the  law  of 
perpetuities,  and  which  if  those  events  occurred  would  be  good  : 
Watson  V.  Yowng  (h),  extending  the  doctrine  of  Eoers  v. 
Chcdlis  (i),  but  cut  down  again  in  Re  Bence  {k).  If  clause  9 
can  in  any  event  be  good,  the  Court  cannot  hold  that  it  would 
be  of  no  avail  in  curtailing  clause  7. 

Guest  for  the  defendant  Victor  Prytz — I  cannot  argue  that 
the  gift  over  to  Mrs.  Prytz  s  children  is  not  bad,  and  as  to  the 
corpus,  I  adopt  the  arguments  of  plaintiffs  counsel,  and  submit 
that  the  case  so  far  as  corpus  is  concerned  is  governed  by 
Jenmers  Case.  I,  however,  submit  that  the  gift  for  their 
maintenance  in  clause  12  is  a  good  gift  of  the  annual  income  to 
the  children  of  Mrs.  Prytz  until  they  attain  25,  or  being 
daughters  marry.  The  gift  of  the  income  does  not  offend 
against  the  law  of  perpetuities. 

[Madden,  C.J.  Does  it  not  follow  from  the  gift  over  to 
them  which  does  so  offend  ?] 

It  is  submitted  that  it  is  separable.  It  may  be  argued  against 
me  that  it  is  referred  to  as  the  share  to  which  a  child  is  entitled 
in  expectancy,  but  I  submit  that  that  is  merely  descriptive,  and 
is  used  to  point  out  the  fund  from  which  the  income  is  to  be 
obtained.  The  testator  certainly  thought  he  was  giving  them 
the  corpus,  but  the  fact  that  he  has  failed  to  do  so  legally  is  no 
reason  for  depriving  them  of  the  income  which  he  has  legally 


(A)    [1885]  28  Ch.  D.  436. 


(»)     [1859]  7  H.L.C.  531. 
(k)    [1891]  3  Ch.  242. 


Digitized  by 


Google 


366 


SUPREME  COURT :  VICTORIA. 


[V.  L.  R. 


1898 


given  them.  In  several  cases  like  this  the  Courts  in  England 
have  held  that  the  void  gift  over  is  separable  from  the  trust  for 
the  maintenance  of  those  who,  if  the  gift  was  good,  would  be 
entitled  to  the  coiyus,  and  that  the  trust  for  maintenance 
therefore  takes  effect :  In  re  Watson  (I) ;  Gooding  v.  Read  (m)  ; 
Madfhn,  C.J,  Jn  re  Wise  (n).  The  Court  will  always  endeavour  to  separate 
what  is  good  from  what  is  bad  in  gifts  of  this  nature  :  In  re 
Gage  (o). 
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Imne — In  view  of  this  new  argument  of  Mr.  Guest's,  the 
company  for  which  I  appear  is  now  representing  adverse 
interests.  As  trustee  of  the  late  Mr.  O'Briens  will  it  has 
continued  to  apply  the  income  to  his  grandchildren's  mainten- 
ance, and  would  therefore  desire  to  support  Mr.  Ouest's 
argument,  which  would  justify  them  in  having  so  done,  but  as 
administrator  of  Mrs.  Prytz  it  should  argue  that  she  took 
absolutely.  If  this  question  had  been  expressly  raised  upon  the 
summons,  the  company  would  not  have  appeared  as  administrator 
of  Mrs.  Piytz. 

[Madden,  C.J.  I  see  no  objection  to  amending  the  summons 
to  raise  the  question.  I  apprehend  it  only  means  appointing 
another  counsel  to  represent  the  company  as  administrator  of 
Mrs.  Prytz.  I  will  adjourn  till  to-morrow,  and  that  course  can 
be  pursued  if  the  parties  think  fit] 


A  itf/UMt  9. 


Agg  now  appeared  for  the  company  as  administrator  of  Mrs. 
Prytz,  and  adopted  Mr.  Topp's  arguments — I  ask  the  Court  to 
allow  me,  if  necessary,  to  address  it  on  the  maintenance  question 
when  Mr.  Topp  has  finished  his  reply. 

[Madden,  C.J.    Very  well.] 


•  Topp  in  reply — The  restraint  on  anticipation  and  power  of 
appointment  is  inseparably  mixed  up  with  the  gift  over.  Both 
existed  in  Jenner's  Case,  and  both  were  held  to  be  bad. 
A'Beckett,  J.,  could  not  have  omitted  to  notice  them,  for  they 
were   brought   under  his   attention   by   Mr.   Agg  immediately 

(/)   [1892]  W.N.  192.  (M)  [1896]  1  Ch.  281. 

:  (m)  [1853]  4  DeG.M.  &  G.  510.      (o)  [1898]  1  Ch.  498. 
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before  he  gave  his  decision.  The  case  of  In  re  Bence  (p),  cited 
by  Mr.  Cassen,  supports  the  decision  in  Jenner*8  Case.  If  the 
earlier  dause  is  not  the  giving  clause,  neither  was  it  in  Jenner's 
Cote.  Pat  the  provision  as  to  T.  C.  O^Brien  into  brackets,  then 
die  words  of  the  will  as  to  daughters'  shares  are  precisely  the 
same  as  in  Jenner*8  Case.  The  reference  in  <;lause  7  to  the  Madde^i,  C.J 
eatting  down  of  T.  C.  0*Brien*s  share  by  clause  8,  which  in  some 
respects  is  good,  cannot  affect  the  construction  of  the  reference 
to  the  cutting  down  of  the  daughters'  shares,  which  in  all 
respects  is  bad.  The  argument  of  Mr.  Guest  as  to  the  mainten- 
ance clause  stands  on  the  same  plane  as  that  of  Mr.  Cussen  as  to 
the  restraint  on  anticipation,  only  that  it  is  more  mixed  up  with 
the  eatting  down  of  the  absolute  interest  to  a  life  estate,  and 
expressly  refers  back  to  the  bad  gift.  It  is  entirely  dependent 
Dpon  it.  In  In  re  Wise  and  the  other  cases  upon  which  he  relies 
there  was  no  such  mixing  up.  The  gift  in  the  first  instance  was 
rf  the  income  for  maintenance.  Then  there  was  a  gift  entirely 
apart  from  it  of  the  corpus,  which  was  held  to  be  bad.  The 
same  provision  as  to  maintenance  as  the  present  existed  in 
Jenner's  Case,  and  nobody  thought  of  arguing  that  it  was  not 
dependent  on  the  bad  gift  of  the  corpus  to  which  it  referred. 


Agg — The  maintenance  clause  is  the  everyday  clause  giving 
maintenance  out  of  an  expectant  or  contingent  interest,  and  is 
good  only  so  long  as  there  is  a  chance  of  the  expectancy  or 
contingency  happening.  If  it  ceases  or  if  it  happens  the  main- 
tenance clause  is  at  an  end.  In  the  cases  cited  contra  the 
maintenance  provision  was  entirely  distinct  from  the  gift  of  the 

Cur.  adv.  vult 


Madden,  C.J.  Originating  summons  by  which  it  was  sought 
to  have  an  interpretation  of  a  certain  clause  in  the  will  of  the  late 
Mr.  Patrick  O'Brien.  The  will  is  divided  into  paragraphs.  By 
paragraph  7  the  testator  declares  that  the  trustee  or  trustees 
Sihall  (subject  to  an  annuity  to  his  wife)  "  hold  the  said  trust 
premises  in  trust  for  such  of  my  children  and  such  children  of 
(p)    [1S91]  3  Ch.  242. 


AufJIlAt  11. 
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any  child  of  mine  having  pre-deceased  me  as  being  male  shall 
attain  the  age  of  25  years  (but  subject  as  to  the  share  of  my  son 
Thomas  Cuthbert  O'Brien  to  the  trusts  hereinafter  declared  con- 
cerning the  same)  or  being  a  female  shall  attain  the  age  of  25 
years  or  shall  before  attaining  that  age  marry  with  the  consent 
Madden,  C.J,  of  the  said  trustee  or  trustees  but  subject  to  the  declaration  next 
hereinafter  contained  and  if  there  be  more  than  one  such  child 
in  equal  shares  per  stirpes  so  that  my  children  taking  under 
this  trust  shall  take  in  equal  shares  and  the  child  or  children 
taking  under  this  trust  of  any  child  of  mine  having  pre-deceased 
me  shall  take  and  if  more  than  one  equally  between  them  the 
share  which  his  her  or  their  parent  would  have  taken  had  he  or 
she  survived  me."  Paragraph  8  is  the  next  paragraph  after 
paragraph  7  of  course.  But  it  is  peculiar  that  the  testator  in 
paragraph  7  subjects  his  general  disposition  of  the  share  in  the 
case  of  Thomas  Cuthbert  O'Brien  to  the  "  trusts  hereinafter 
declared  concerning  the  same,"  and  as  to  the  shares  of  any  female 
"  subject  to  the  declaration  next  hereinafter  contained."  So  that 
if  one  were  to  read  the  will  in  the  ordinary  way  the  paragraph 
relating  to  females  should  be  number  8,  and  not  as  it  is,  number 
9  ;  but  I  think  it  was  intended  that  the  words  "  hereinafter  con- 
tained "  in  relation  to  Thomas  Cuthbert  O'Brien  meant  "  next 
hereinafter "  or  paragraph  8,  and  that  "  next  hereinafter  con- 
tained "  in  relation  to  the  females  meant  the  next  after  that. 
That  was  what  was  running  in  the  mind  of  the  person  who  drew 
the  will.  It  is  perfectly  certain  that  that  was  the  intention, 
because  paragraph  8  relates  solely  to  Thomas  Cuthbert  O'Brien's 
share,  and  paragraph  9  to  the  shares  of  females.  By  paragraph 
9  he  declared  "  that  the  share  of  every  daughter  of  mine 
in  the  said  trust  premises  shall  be  held  by  the  said  trustee  or 
trustees  upon  trust  during  the  life  of  such  daughter  to  pay  the 
interest  of  her  said  share  into  her  proper  hands  for  her  separate 
use  independent  of  any  husband  and  so  that  such  daughter  shall 
not  have  power  to  deprive  herself  of  the  same  or  any  part 
thereof  by  any  sale  mortgage  charge  or  otherwise  by  way  of 
anticipation.  And  after  the  death  of  any  such  daughter  in  trust 
for  the  child  and  if  more  than  one  the  children  of  such  daughter 
who  being  a  son  or  sons  shall  attain  the  age  of  twenty-five  years 
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or  being  a  daughter  or  daughters  shall  attain  that  age  or  shall 
before  attaining  that  age  marry  with  the  consent  of  the  said 
trastee  or  trustees  and  if  more  than  one  in  equal  shares 
and  if  there  be  no  child  of  such  my  daughter  who  being 
a  son  shall  attain  the  age  of  twenty-five  years  or  a  daughter 
who  shall  attain  that  age  or  marry^  before  attaining  that  Madden^  C.J. 
age  with  such  consent  as  aforesaid  then  after  the  death 
of  any  such  my  daughter  and  such  failure  of  issue  as  afore- 
said the  share  of  such  my  daughter  shall  be  held  upon  such 
trusts  and  in  such  manner  as  such  my  daughter  whether  married 
or  sole  shall  by  deed  with  or  without  power  of  revocation  and 
new  appointment  or  by  will  or  codicil  appoint.  And  in  default 
of  such  appointment  and  so  far  as  any  such  appointment  shall 
not  extend  as  well  the  original  share  of  such  my  daughter  as  any 
other  share  which  may  accrue  to  her  under  the  present  provision 
and  the  interest  and  income  thereof  shall  accrue  to  any  other  my 
child  or  children  and  the  issue  of  any  my  child  or  children  who 
may  then  be  dead  in  equal  shares  per  stirpes"  Paragraph  9  is 
clearly  bad  for  remoteness.  It  is  obviously  so,  and  it  is  admitted 
by  all  the  parties  that  it  is  so,  and  the  question  is  what  is  the 
effect  of  the  invalidity  of  that  particular  bequest  on  the  share  of 
the  daughter,  Margaret  Prytz,  who  married  the  plaintiff?  It 
was  contended  before  me,  on  the  authority  of  the  case  of  Jenner 
v.  The  Trustees  Executors  and  Agency  Company  (q)y  that  the 
first  bequest  in  paragraph  7  is  an  absolute  gift  to  the  female 
children  of  the  testator,  and  that  the  whole  of  clause  9  is 
bad  because  the  part  of  it  which  is  too  remote  is  bad — 
that  clause  9  is,  in  truth,  one  whole  scheme  by  which  the 
testator  desired  to  effect  a  certain  preservation  of  the  shares 
of  the  daughters  themselves,  and  then  a  disposition  in  favour 
of  the  daughters'  children,  and  that  as  the  disposition  in  favour 
of  the  daughters'  children  failed  the  whole  scheme  broke  down, 
and  that  it  was  to  be  treated  as  the  testator's  intention  that 
as  the  part  intended  for  the  benefit  of  the  daughters'  children 
broke  down,  for  which  alone  he  was  endeavouring  to  cut  down 
his  daughters'  interests,  he  must  be  taken  to  have  intended 
that  the  original  gift  should  remain  unaffected  by  such  attempted 

iq)    22  V.L.R.  584. 
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^J^  Case  was  that  that  was  the  effect  of  the  v 

EiSTATB 

)F  totidem  verbis  with  this  will,  as  far  6is  pa 

MEN,  concerned.  But  it  was  argued  before  me 
^^'  this  will  made  a  special  provision  in  favou 
5»,  0,J,  O'Brien  and  his  children,  which  showed  t 
not  to  be  taken  as  giving  the  share,  but  i 
or  description  of  the  sums  to  be  taken  as 
as  to  the  terms  of  the  bequest,  and  th( 
differed  from  Jenner'a  Case  by  reason  of 
on  it  by  paragraph  8 — that  in  relation  t 
not  absolute  gifts  to  the  daughters.  I  ha 
them,  and  I  think  it  is  quite  impossible  i 
from  Jenner's  Case,  Some  very  ingenious 
by  Mr.  Cussen  to  endeavour  to  establisl 
think  there  is  no  substantial  distinction 
that  case  commends  itself  to  my  mind,  I 
deciding  that  the  gift  to  Margaret  Pryt 
paragraph  7.  There  was  an  intention,  if 
paragraph  9  could  be  carried  into  effe 
in  the  way  there  indicated  ;  but  as  it 
defect  I  have  already  referred  to,  I  think 
7  was  absolute  in  favour  of  Margaret  Pryi 
Then  it  was  contended  that  the  abs 
was  limited,  so  far  as  Margaret  Prytz's  ch 
by  paragraph  12  of  the  will.  That  par 
the  said  trustee  or  trustees  shall  apply  tl 
as  they  shall  think  fit  of  the  annual 
or  fortune  to  which  any  child  shall  f 
entitled  in  expectancy  under  the  trusts 
for  or  towards  the  maintenance  or  ed 
either  directly  or  shall  pay  the  same  t 
or  guardians  without  being  responsibl 
thereof  or  requiring  any  account  for 
during  such  suspense  of  absolute  vesting 
(if  any)  thereof  in  the  way  of  compound 
the  same  and  the  resulting  income  therec 
stocks  funds  or  securities  as  are  hereinbe: 
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benefit  of  the  person  or  persons  who  under  the  trusts  herein 

contained  shall   become   entitled   to   the   principal   fund   from 

which  the  same  respectively  shall  have  proceeded  with  power 

for  the  said  trustee  or  trustees  to  resort  to  the  accumulation  of 

any  preceding  year  or  years  and  apply  the  same  for  or  towards 

the  maintenance  or  education  of  the  child  for  the  time  being    Madden,  C,J, 

presumptively  entitled  to  the  same  respectively." 

It  was  argued  by  Mr.  Guest,  on  behalf  of  the  children  of 
Margaret  Prytz,  that  this  clause,  though  having  reference  to  the 
disposition  in  favour  of  those  children,  which  I  have  held  to  be 
bad,  was  itself  good,  because  it  was  separable  from  it,  and  is  a 
gift  of  a  different  nature,  and  is  free  from  the  defect  of  remote- 
ness. I  think  that  this  is  a  correct  argument.  Several 
authorities  in  favour  of  it  were  cited,  three  of  them  very 
modern,  and  one  of  them  a  decision  of  the  Court  of  Appeal  in 
England,  in  which  two  Judges  exceedingly  learned  on  questions 
of  this  kind  are  quite  clear  that,  in  a  case  by  no  means  unlike 
this,  the  clause  for  maintenance  might  subsist,  although  the 
share  itself  is  bad.  I  think  that  is  plain  enough  in  this  case. 
It  is  perfectly  clear  that  the  testator  did  not  intend  to  create  a 
bad  share  and  then  to  declare  maintenance  in  connection  with 
that  bad  share.  He  thought  the  disposition  in  remainder  made 
by  him  would  have  effect,  and  his  intention  was  that  while 
he  postponed  the  handing  over  of  their  shares  until  they 
attained  twenty- five  yedrs,  after  the  death  of  their  mother, 
nevertheless  they  were  to  be  provided  at  once  with  main- 
tenance till  they  reached  the  postponed  age.  When  they 
came  to  the  too  remote  age,  then  they  were  to 
have  the  corpus,  I  think,  therefore,  that  the  reference 
to  the  bad  shares  does  not  in  any  way  affect  the  shares  them- 
selves under  the  maintenance  clause,  but  is  merely  a  method  of 
reference  to  a  class  of  children  who  are  to  be  maintained  and 
also  to  show  the  corpus  whence  the  maintenance  is  to  come. 
The  first  decision  in  Oooding  v.  Read  (r)  is,  I  think,  a  perfect 
authority  in  favour  of  this  proposition.  Then  there  is  a  case  of 
lie  Watson  (s),  in  which  precisely  the  same  kind  of  thing  arose, 
and  Oooding  v.  Read  was  followed.    The  latest  case  of  all  was 

(r)    [1853]  4  De  6.M.  &  G.  510.  («)    [1892]  W.N.,  p.  192. 
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Be  Wise  (ty  In  that  case  Mr.  Topp  souj 
was  done  there  by  this  fact,  that  the  first 
the  will  of  the  testator  was  the  dispositio; 
in  trust  for  investment,  and  then  to 
maintenance,  and  then  followed  a  dispositi 
of  the  corpus.  In  other  words,  the  mai 
disposition  of  the  coi^pus.  In  this  case  it 
clear  to  me  that  there  is  no  difference  in 
which  was  to  produce  the  income  was  ii 
the  gift  of  which  was  bad  for  remote 
Watson,  and  went  further  as  to  th< 
maintenance,  and  I  think  that  that  is 
to  follow  in  this  respect.  I  do  not  kn 
any  children  who  have  attained  twenty-fi 

[Ov£st — Two  daughters  are  married 
cea,se  under  the  clause.] 

The  trustees  are  now  at  liberty,  as  in  tl 
their  discretion  to  apply  the  whole  or  an 
these  shares  to  the  maintenance  of  all  t 
gift  of  the  corpxis  was  good,  would  be 
thereof  up  to  the  date  they  would  have  1 
to  the  other  children  up  to  their  attainii 
age  or  marrying.  Consequently  I  will 
thus : — 

(1.)  I  declare  that  the  whole  of  the 
fails  by  reetson  of  the  defect  of  remotenesi 
the  gift  in  7  is  absolute  in  favour  of 
testator,  subject  however  to  answer  3. 

(2.)  An  absolute  gift  subject  to  the  pr( 
referred  to  in  answer  3. 

(3.)  Clause   12  entitles  the  children 
maintenance  at  the  discretion  of  the  tri: 
indicated    in  the   case  of  In  re    Wise, 
Costs  of  all  parties  out  of  the  estate,  the 
between  solicitor  and  client. 

(Topp  as  to  the  8rd  answer.) 

(0    [1896]  1  Ch.  D  281. 
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Madden,  C.J.  The  trustees  should  in  their  absolute  discretion 
apply  the  whole  or  any  portion  of  the  income  from  the 
expectant  shares  of  the  children  of  Margaret  Prytz  to 
their  maintenance ;  as  to  those  in  respect  of  whom  the  conditions 
are  fulfilled ;  which  would  have  entitled  them  to  the  shares  of 
the  corpus  bequeathed  if  the  gift  was  good,  up  to  the  date  the  Madden,  aj, 
conditions  were  fulfilled,  as  to  children  a«  to  whom  they  have 
not  been  fulfilled,  up  to  the  date  when  those  conditions  are 
fulfilled.  I  desire  in  my  judgment  to  follow  In  re  Wise  as  to 
the  form  of  the  order.     Liberty  to  apply. 

Solicitor  for  plaintiif,  as  executor  of  Patrick  O'Brien :  A,  C' 
Destrie. 

Solicitors  for  defendant  company,  and  as  administrators  of 
Margaret  Pry  tz's  estate :  Madden  <k  Butler. 

Solicitors  for  defendant  Toohey :  Hill  &  Talbot. 

Solicitors  for  Victor  Prytz  the  younger :  WiUiaiiis  & 
Matthews.  *    t   a 


UNION  BANK  OF  AUSTRAUA  LIMITED  v.  DEAN  (No.  3).  f.C. 

IfMtrwnerUs  Act  1890  ( iVb.  1 103),  Part  L ,  Diviaion  4,  aec,  93— Pmc^ice— -4 c^ton  upon  TTTT 

hill  of  exe/iange— Summary  proceedings  -Leave  to  defend—**  Rules  of  Supreme  ^favember    16 

CouH  1884 "~Ord«rX/r.,  r.  1.  

Where  a  defendanfc  ha?  obtained  leave  to  appear  to  a  writ  issued  under  the 
provisions  of  Part  L,  Division  4,  of  the  Instruments  Act  1890,  and  to  defend  the 
action,  and  has  entered  an  appearance,  he  is  entitled  to  go  to  trial  in  the  ordinary 
way,  and  the  procedure  under  Order  XIV.  is  inapplicable. 

The  words  "to  defend  the  action"  in  sec.  93  of  the  InetrwmenU  Act  1890 
mean  to  defend  the  action  to  the  end,  according  to  the  ordinary  course  of  pro- 
ceedings in  the  Court. 

Order  of  Hood,  J.,  varied. 

Sargood  v.  Britten  (21  y.L.R.  286)  discussed. 


Appeal  from  an  order  of  Hood,  J.,  reported  ante,  p.  331. 
facts  are  suflBciently  stated  in  the  judgment. 


The 


J,  C.  Anderson  for  the  defendant  appellant — The  procedure 
under  Order  XIV.  does  not  apply.  The  leave  to  defend  granted 
by  Hodges,  J.,  entitled  the  defendant  to  go  to  trial  in  the 
ordinary  course. 

[HoLROTD,  J.  A  defendant  has  the  right  to  appear  and 
defend  the  action  upon  paying  the  money  into  Court.     That 
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leave  is  given  absolutely  by  sec.  93 
the  judgment  of  my  brother  Hoo 
Chambers  could  deprive  defendant 
Williams,  J.,  referred  to  sec  98 
Everything  provided  in  sec  9£ 
also  provided  in  Order  XIV.,  exce 
"  as  make  it  incumbent  upon  the  h( 
Order  XIV.,  r.  3,  deals  with  paym( 
of  the  special  procedure  shows 
Inatrumenta  Act  as  to  bills  was  i 
demands  by  the  framers  of  the  R 
two  latter  jurisdictions  do  not 
plaintiff  made  his  choice.  The  leai 
up  to  trial. 

(Counsel  was  stopped  by  the  Cc 

Mitchell  for  the  plaintiff  bank, 
leave  to  defend  merely  puts  a  defe 
ordinary  litigant  subject  to  the  ordi 

[HoLROYD,  J.  But  look  at  Oi 
the  order  empowering  a  plaintiff 
the  defendant  of  the  right  to  defen 
him  unless  he  shows  a  plausible  de 
him  to  defend.] 

If  the  summons  is  dismissed  he 
there  is  this  merit  in  the  word  "  dei 
K,  No.  7,  shows  what  is  meant, 
that  after   a   decision   dismissing  i 
XIV.,  a  summons  can  be  brought  ctj 

[HoLROYD,  J.  The  form  in  J 
Practically-  the  leave  to  defend  is 
allow  final  judgment  to  be  signed.] 

The  rule  says  "such  facts  as  i 
entitle  him  to  defend."   In  Domhey 
Brothers  (a),  unconditional  leave 
second  application  for  final  judgmei 

[HoLROYD,  J.    Upon  what  grou 
(o)    [1897]  IQ. 
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Upon  the  technical  ground  that  the  technical  defect  in  the  ^• 

writ  was  cured.     In  this  case   Hodges,  J.,    decided    upon    a  18^ 

technical    ground    that    the  plaintiff   could  not  go   into    the    UkioiTbank 
merits. 

[HoLROYD,  J.  That  ground  is  not  a  technical  one,  like  the 
placing  of  a  wrong  name  on  the  writ  in  which  to  sue  or  to 
defend.] 

The  facts  were  not  considered  by  Hodges,  J. 

[HoLROYD,  J.  In  Dombey  and  Son  Limited  v.  Play  fair 
Brotfiers  there  was  in  the  first  application  no  adjudication. 
Hodges,  J.,  had  something  to  decide. 

Williams,  J.  If  in  the  case  cited  the  Judge  was  satisfied 
that  facts  entitling  the  defendant  to  defend  were  disclosed,  and 
had  dismissed  the  summons,  could  the  plaintiff  have  made  a 
fresh  application  ?  ] 

The  Court  would  have  jurisdiction,  but  would  be  met  with 
the  answer  that  the  point  was  already  decided.  The  decision  in 
Sargood  v.  Britten  (b)  is  clearly  wrong.  It  means  that  a  plaintiff 
cannot  sue  upon  a  bill  at  all. 

[HoLROYD,  J.  When  a  defendant  pays  the  sum  indorsed  on 
the  writ  into  Court  could  the  plaintiff  then  proceed  under 
Order  XIV.?] 

If  the  defendant  has  paid  the  money  into  Court  no  Judge 
would  give  the  plaintiff  summary  judgment,  but  would  have 
jurisdiction  subject  to  Order  XIV.,  r.  3.  In  a  case  before 
A'Beckett,  J.  (unreported)  leave  to  defend  was  set  aside. 
The  procedure  under  Order  XIV.  is  not  consistent  with 
that  under  the  Instruments  Act  Leave  to  defend  is  merely 
given  by  showing  grounds  making  it  incumbent  on  the  other 
side  to  prove  consideration. 

[HoLROYD,  J.  Leave  to  defend  means  leave  to  defend  before 
a  jury.  The  Act  refers  to  proceeding  in  the  ordinary  way, 
and  a  defendant  should  not  be  shut  out  by  Order  XIV.,  which 
allows  the  Judge  to  determine  on  affidavit  whether  consideration 
has  been  proved.  It  is  one  thing  to  prove  consideration  by 
affidavit  and  another  thing  to  prove  it  by  oral  testimony  in  open 
Court.  They  are  two  different  modes.] 
(6)    [1896]  21  V,L.R.  286. 
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The  defendant  obtains  leave  to  defe 
give  the  plaintiff  no  notice. 

[HoLROYD,  J.  The  words  "defend 
were  introduced  into  it  when  there  was 
nor  rules  under  it.  There  was  nothing 
affidavit.  "  Defend  "  did  not  then  mea 
The  findings  of  the  two  Judges  are 
leave  to  defend  the  action,  the  oth( 
should  pay  440Z.  I  think  if  this  ma 
would  mean  that  an  appeal  would 
another. 

a'Beckett,  J.  Suppose  the  words 
the  holder  to  prove  consideration  "  w( 
there  would  be  two  sections,  one  from  t 
rule,  imposing  exactly  the  same  duty  or 
have  to  say  in  one  case  that  he  gave  le€ 
he  certified.  It  was  not  intended  that 
done  or  attempted  to  be  done  twice.  1 
hang  upon  these  words — "  incumbent  \ 
consideration."  It  could  not  have  been 
should  consider  exactly  the  same  thing. 

The  defendant  may  not  appear  unti 

[a'Beckett,  J.  The  question  u] 
whether  the  defendant  should  have  le 
case  what  the  Judge  has  to  consider  is 
identical.  It  would  seem  in  the  t 
to  be  most  unreasonable  that  you  shi 
XIV.] 

There  is  no  doubt  that  the  bank 
sideration. 

[HoLROYD,  J.  Can  the  words  "  to  c 
to  have  or  include  having  the  action  tr 
Order  XIV.  the  plaintiff  is  trying  tc 
from  defending  the  action.  The 
not  touch  the  point.  Dorahey  <k  Sc 
alter  the  meaning  of  the  words 
action.**] 

The  defendant  may  not  plead  withi 
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[Williams,  J.    If  he  does  not  he  breaks  the  rule  as  to 
defending.] 

Williams,  J.    This  is  an  appeal  from  an  order  made  by 
Hood,  J.      The  plaintiff  was  indorsee   and  holder  of  certain 
promissory  notes  made  by  the  defendant  and  given  by  him  to 
one  Marks  Herman,  by  whom  they  were  indorsed  to  the  plaintiff. 
A  writ  to  recover  payment  of  the  amount  of  these  promis- 
sory notes  was  issued  under  the  provisions  of  Part  II.  of  the 
In^ruments  Act  1890.    The   writ  having  been  Issued   under 
that  Act,  the  defendant  under  sec.  93  of  the  Act  had  to  apply 
to    a    Judge    of    the   Supreme   Court  for  leave  to  appear  to 
the  writ  and  to  defend  the  action.    That  section  provides  what  a 
defendant  has  to  do  in  order  to  get  leave,  not  only  to  appear,  but 
also  to  defend  the  action.     He  may  get  such  leave  by  paying 
into  Court  the  sum  endorsed  on  the  writ,  or  "  upon  affidavits 
satisfactory  to  the  Judge  which  disclose  a  defence  or  such  facts 
as  would  make  it  incumbent  on  the  holder  to  prove  considera- 
tion or  such  other  facts  as  the  Judge  may  deem  sufficient  to 
support  the  application."     The  defendant  in  this  case  showed 
estparte  that  he  gave  consideration.     He  applied  to  Hodges,  J., 
for  leave  to  appear  to  the  writ  and  to  defend  the  action.     The 
learned  Judge  perused  the   affidavits.     He   was  satisfied   with 
the  facts  set  forth  in  them,  and  he  thereupon  gave  defendant 
unconditional  leave  to  appear  and  to  defend — that  is  to  say,  to 
appear  to  the  writ  and  to  defend  the  action.     The  plaintiff  on 
being  advised  of  that  order  applied  to  the   same  Judge — viz., 
Hodges,  J.   (reported  awte,  p.   327) — to  set  aside  or  vary  that 
order  upon  affidavits  which  it  brought  forward,  these  affidavits 
being  framed;  as  I  understand,    to  show   that  the  bank  gave 
consideration  for   these  notes.     The   learned  Judge  held  that 
upon  the  construction  of  sec.  93  he  ought  not  upon  facts  of  that 
description  to  set  aside  or  vary  the  absolute  leave  given  to  the 
defendant  to  appear  and  defend,  so   therefore  he   would  not 
consider  the  facts  that  the  plaintiff  brought  forward  in  order  to 
show  consideration.     He  held  that  he  could  not  consider  these 
facts  for  the  purpose  of  varying  or  setting  aside  the  leave 
already  given. 

Then,   the    learned    Judge    having   refused  to  disturb  his 
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^j2l  previous  order,  and    the    defendant    hav 

1898  writ,  the  plaintiff  took  out  a  summons  un 

Union  Bank     for  final  judgment  for  the  amount  claime 

AnsmALiA      summons  came  on  for  hearing  before  Ho 

order  that  the  defendant  should  not  be  a 

action  qud  the  sum  of  4402.,  that  final 

signed  against  him  for  that  amount,  ani 

allowed  to  appear  and  to  defend  only  in 

From  that  order  this  appeal  is  now  brou 

for  our  consideration  is  whether  in  cases  wl 

obtained  unconditional  leave  to  appear  tc 

the  action  under  sec.  93  of  the  Inatrum 

of  Order  XIV.  applies. 

We  do  not  think  it  does.  I  quite  agree 
made  by  my  brother  Holroyd  during  arj 
"  defend "  in  sec.  93  of  the  Instruments 
and  large  meaning.  The  words  "  leave  to 
the  action  "  mean  not  only  that  a  defendai 
enter  an  appearance  but  also  to  do  muc 
empowers  a  Judge  to  give  a  defendant  thi 
when  this  is  done  he  is  at  liberty  to  defenc 
aa  long  as  he  complies  with  the  provisions  ( 
practice  and  procedure  of  the  Court.  Ir 
liberty  to  defend  the  action  to  the  end,  ace 
course  of  proceedings  in  the  Court.  The  Ai 
to  give  that  leave.  He  has  in  this  case  ^ 
effect  of  allowing  Order  XIV.  to  apply  woi 
Judge  in  Chambers  power  to  reverse  the  oi 
has  already  given  leave  under  sec.  93  of 
He  can  then  say  to  a  defendant,  "  Althou 
given  you  leave  to  defend  the  action  to  th 
so."  Upon  that  ground  we  think  rule  1  o 
apply  to  a  case  where  a  defendant  has  ob 
and  defend  under  the  section.  Reliance  1 
sec.  98  of  the  Instruments  Act  1890,  bul 
that  in  our  opinion  rule  1  of  Order  XIV.  i 
provision  in  the  Instruments  Act  giving  i 
appear  and  defend. 


Digitized  by 


Google 


VOL.  XXIV.] 


LXI  &  LXII  VICT. 


379 


It  appears  the  Chief  Justice  has  decided  the  point  raised  in  ^'^- 

this  ease  in  Sargood  v.  Britten  (c).    Speaking  for  myself  (I  think  1898 

my  learned  brothers  agree  with  me)  I  think  that  decision  is    Union  Bank 
right     But  we  do  not  agree  with  the  grounds  of  it.     The  con-      Australia 
elusion  seems  to  be  right,  but  we  cannot  say  we  entirely  agree 
with  the   reasons   His   Honor  has   stated   for  arriving  at  his 
decision. 

For  these  reasons  we  think  that  the  decision  of  Hood,  J., 
is  wrong.  The  appeal  will  therefore  be  allowed  with  costs. 
The  summons  for  final  judgment  before  Hood,  J.,  will  be 
dismissed  with  costs. 


LiMITBD 

V. 

DXAN 

(No.  3). 
WiUiams,  J. 


HoLROYD,  J.  I  wish  to  add  one  word  upon  the  meaning  of 
the  phrase  "to  defend  the  action."  I  have  already,  during 
argument,  indicated  my  opinion  as  to  the  signification  of  that 
phrasa  When  the  sections,  which  have  since  been  incorporated 
into  the  Inatmments  Act  1890,  providing  that  in  cases  of  bills  of 
exchange  a  defendant  should  be  obliged  to  apply  for  leave  to 
defend — when  these  clauses  first  became  law  no  such  thing  was 
known  to  the  common  law  as  evidence  in  an  action  on  affidavit, 
or  an  action  concluded  or  determined  by  affidavit.  The  words 
"  defend  the  action "  must,  if  the  course  of  practice  be  followed 
and  examined,  mean  "  get  the  case  tried  by  a  jury  upon  oral 
evidence  and  have  the  benefit  of  the  verdict  of  a  jury."  Order 
XIV.,  r.  1,  when  using  the  same  words  "defend  the  action" 
evidently  uses  them  in  the  same  sense.  The  object  of  Order 
XIV.  was  to  enable  a  plaintifiT  to  obtain  in  certain  cases  final 
judgment  upon  an  affidavit  stating  the  facts  prescribed,  and  to 
prevent  the  defendant  from  defending  altogether.  That  this 
is  the  object  of  the  order  is  plainly  shown  by  the  rule  itself. 
Neither  the  words  now  introduced  into  the  Instruments  Act 
1890  or  into  Order  XIV.,  r.  1.,  oblige  a  defendant  to  have  his  case 
tried  by  affidavit.  On  the  contrary,  the  Order  XIV.  scheme  was 
contrived  to  prevent  a  defendant,  where  there  is  practically  no 
real  defence,  putting  the  plaintiff  to  the  trouble  and  expense  of 
the  ordinary  procedure  to  prove  his  case. 

When  once  these  words  are  explained  the  matter  becomes 
(c)      21  V.L.R.  286. 


Digitized  by 


Google 


380 

F.C. 

1898 
Jnion  Bakk 

OF 

Australia 
Limited 

V. 
DXAN 

(No.  3). 
Holroyd^J. 


SUPREME  COURT:  VICTORS 

perfectly  clear.     Where  one  Judge  says  "  Yo 
another  Judge  cannot  say  "  You  shall  not." 

I  agree  with  all  my  brother  Williams  ha 
brother  Hood  is  wrong. 

a'Beckett,  J.     I  concur. 


Solicitors  for  plaintiff  bank :  BlaJce  <&  Rig 
Solicitor  for  defendant :  J.  E.  Dixon, 


1898 
September  28, 
November  11. 

Hood,  J. 


OAKLEIGH,  MAYOR,  etc.,  of  r.  ( 

Local  Oovernment  Act  }S90  {No,  1112),  8s,  179,  272,  277, 
Resolution  for  striking  rate— Signing  rate  hook—Appet 
of  rate,  right  to  take  objection  as  to— Local  Ooverm 
s,  16 —Special  rate. 

A  resolution  coDfirming  a  special  rate  was  passed  in 
not  signed  until  1898  by  three  councillors  according  to 
of  the  Local  Oovernment  Act  1890. 

Heldf  that  the  signing  by  such  councillors  after  the  1 
not  invalidate  the  rate  and  did  not  make  the  rate  retroe 

SembUy  a  rate  is  made  when  the  resolution  therefor  i 

By  sec.  288  of  the  Local  Oovernment  Act  1890  it  is  ] 
complaint  or  suit  for  the  recovery  of  any  rate  from  an; 
badness  of  the  rate  as  a  whole  or  in  respect  to  any  part 
prevent  such  recovery. " 

Held,  that  this  provision  covers  any  objection  to  th( 
matter  how  or  when  such  alleged  invalidity  appears. 

Order  nisi  to  review. 

This  was  an  order  nisi  to  review  the  dec 
Petty  Sessions  at  Oakleigh  dismissing  \ 
mayor,  councillors,  and  burgesses  of  the  B 
By  the  complaint  the  defendant,  A.  H.  Gr€ 
sum  of  16Z.  15«.  5d.  for  money  payable  : 
particulars  were  as  follow  : — 

1897  To  a  special  improvement  rate  for  the  year  1 
Oct.  2.  on  date  in  margin  on  your  property  havii 
92  feet  to  Station-street,  Oakleigh 

1896  To  like  rate  for  year  1896  due  by  you  on  dat 
Oct.  2.         same  property 
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1895    To  like  rate  for  year  1896  due  by  you  on  date  in  margin  on  L  b,  d,  ^^^ 

Oct  2.         same  property  3  7     1       qaklbigh. 

1894    To  like  rate  for  year  1894  due  by  you  on  date  in  margin  on  MAYoa,  btc.,  of 

Oct  2.  same  property  ...  ...  ...  ...  ...  3  7     1  o^v 

1893    To  like  rate  for  year  1893  due  by  you  on  date  in  margin  on  ' 

Oct  2.  same  property  ...  ...  ...  ...  ...  3  7     1         Rood,,  J, 

It  appeared  that  in  proving  the  case  for  the  complainant  the 
solicitor  tendered  in  evidence  the  special  improvement  rate  book 
sealed  with  the  complainant's  seal  and  signed  by  three  councilloi*s. 
Objection  was  taken  by  the  solicitor  for  the  defendant  to  the 
admission  of  the  book.  The  book  was  admitted  subject  to 
objection.  It  appeared  from  this  book  that  it  was  signed  by 
three  councillors  on  the  5th  July  1898.  (This  was  prior  to  the 
service  of  complaint  or  of  the  demand  for  payment.)  The  first 
payment  to  be  made  under  the  rate  was  on  2nd  October  1893. 
The  meeting  striking  the  rate  was  on  the  10th  May  1893,  and 
the  meeting  at  which  the  same  was  to  be  confirmed  was  called 
for  7th  June  1893.  On  that  date  there  being  no  quorum,  the 
meeting  was  adjourned  to  the  0th  June. 

The  Court  dismissed  the  complaint,  on  the  ground  that  the 
rate  was  not  legally  made,  the  meeting  of  7th  June  being  held 
after  an  interval  of  27  days  only  instead  of  28  days  from  the 
striking  of  the  rate,  and  that  therefore  sec.  179  of  the  Local 
GovemTnent  Act  1890  had  not  been  complied  with. 

The  rate  book  produced  had  the  following  entry  : — 

"  Special  Improvement  Rate  made  on  the  Tenth  day  of  May 
1893,  and  confirmed  on  the  Ninth  day  of  June  1893,  in 
accordance  with  the  Local  Government  Act  1891.  Rate  payable 
on  2nd  day  of  October  in  each  year  until  the  amount  set 
opposite  each  name  shall  have  been  paid. 

"  Notice  re  making  of  Special  Improvement  Rate,  page  265, 
Minute  Book  No.  1. 

"For  Special  Improvement  Rate,  see  page  275  of  Minute 
Book  No.  1." 

Then  followed  details  of  occupiers,  owners,  description  of 
property  rated,  total  amount  chargeable,  annual  rate. 

The  seal  of  the  Borough  of  Oakleigh  was  attached,  and  then 
followed  the  signatures  of  three  councillors,  such  signatures 
being  dated  fifth  July  1898. 
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]^  The   complainants   obtained   an  order  nisi  to   review   the 

Oaklbioh,      decision  on  the  following  grounds : — (1)  That  the  special  order 

V,  striking  the  rate  was  legally  made.     (2)  That  under  the  Local 

^^'         Oovemimnt  Act  1890,  sec.  288,  and  Act  No.  1243,  sec.  76,  the 

^^^t^'       invalidity  or   badness  of  a  rate  or  the  fact  that  any  of  the 

preliminaries  requisite  for  the  due  makiug  of  a  rate  have  not 

been  complied  with  cannot  be  relied  upon  to  prevent  recovery  of 

such  rate  in  a  court  of  petty  sessions.     The  order  nisi  now  came 

on  for  healing  before  Hood,  J. 

Irvine  to  show  cause — Sec.  288  of  the  Local  Chvemment 

Act  1890  cannot  apply  as  contended  for  by  the  other  side.    That 

section  says : — "  The  invalidity  or  badness  of  the  rate     .... 

shall  not  avail  to  prevent  such  recovery."      But  that  section 

contemplates  that  a  rate  is  in  existence  or  has  been  made.    I 

contend  that  here  there  is  no  rate  in  existence  at  all  to  which 

this  section  can  apply.     If  it  can  be  shown  that  there  really  is 

no  rate  at  all,  such  objection  can  be  taken  in  proceedings  to 

recover  the  amount  of  the  alleged  rate.     It  is  clear  from  the 

judgments    in    the  case    of    Warmambool,  Shire,  etc.,    of  v. 

Rawe  (a)  that  the  proviso  of  sec.  288  is  not  so   wide  in  its 

operation  as  is  contended  for.     Some  limitation   undoubtedly 

exists.      In  James  v.   Northcote   (6)   it   is  laid    down  that   a 

rate  is  a  rate  after  it  has  been  signed  by  three  councillors.    It 

is  not  a  rate  until  the  three  councillors  have  signed  the  rate 

book  as  required  by  sec.   272  ;  they,  the  three  councillors,  are 

authorized  to  make  the  rate  in  that  way. 

[Hood,  J.    Sec.  256  says  that  the  Council  shall  make  the  rate.] 

But  the  rate  is  not  in  existence  until  signed  by  the  three 

councillors,  and  such  rate  is  invalid  until  so  signed :  Lennon  v. 

Evans  (c).     That  is  an  objection  on  the  face  of  the  rate  itself, 

the  signature  being  in  1898,  while  the  rate   purports  to  be 

payable  in  October  1893  ;   the  book  should  have  been  signed 

before  the  rate  became  due.     By  the  terms  of  sec  273  it  is  clear 

that  the  **  rate"  is  the  rate  as  appearing  in  the  rate  book,  not  the 

resolution  of  the  council  to  make  a  rate.     That  section  refers  to 

(a)    [1884]  10  V.L.R.  (L.)  347.  (6)     [1896]  16  A.L.T.  165. 

(c)     [1870]  1  V.R.  (L.)  133. 
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t  of  the  proposed  rate  and  the  rate  immediately 

B  is  made  shall  be  open  to  the  inspection  of  any  . .  Oaklbigh, 

^  ^  '^  Mayor,  btc.,  g 

ly  person  may  take  copies  from  such  statement  or  v, 

bte  is  signed  by  persons  who  were  not  councillors  ' 

e  rate  was  made,  or  rather  at  the  time  it  purports  Bood^J. 

aade  payable. 

iferred  to  the  case  of  Menzies  v.  Newstead  (d).] 

consistent  with  the  decision  in  Lennon  v.  Evans ; 
he  rate  was  good  on  its  face.  The  resolution  of 
Brely  authorizes  the  rate  to  be  made,  but  it  does 
a  rate  which  can  be  sued  upon.  You  cannot 
;  a  proposed  rate ;  the  appeal  must  be  from  the 
made.  A  ratepayer  has  the  right  to  say,  when 
i^,  that  there  is  no  rate  at  all,  and  also  to  object 
d  rate  is  bad  on  its  face.  Then  the  meeting  held 
making  of  the  rate  was  not  held  four  clear  weeks 
meeting. 

en  referred  to  the  items  on  the  ratepayers'  book, 
[  that  the  form  given  in  Schedule  No.  17  had  not 


move  the  order  absolute — Sec.  288  is  a  complete 
i  contentions.  The  Act  gives  ample  protection  to 
by  allowing  an  appeal,  and  then  to  protect  the 
it   has    provi  led    when    the   rate   has    not   been 

appeal  that  in  a  complaint  "  for  the  recovery  of 
any  person  the  invalidity  or  badness  of  the  rate 

in  respect  to  any  part  thereof  shall  not  avail  to 
ecovery."  That  clearly  means  that  the  rate  itself 
allenged — that  is,  as  to  its  validity  as  a  rate — and 
I  here  is  that  the  rate  is  invalid.  In  Menzies 
;he  point  is  expressly  decided.  The  facts  show 
ution  was  passed  in  December  1868,  was  payable 
and  the  book  was  not  signed  until  October  1869, 
kte  wfius  held  good,  and  that  the  objection  should 
en  by  way  of  appeal.  The  rate  is  made  by  the 
16  council.  Sec.  272,  in  directing  the  transcription 
id)    [1870]  1  V.R.  (L.)88. 
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]^  in  the  book  and  the  signature  by  three  councillors,  speaks  of 

Oaklmoh,      "  fiitcA    rate"  —  that    clearly    assumes    somethinff    already    in 
Mayor,  etc.,  of       .  ^  t       .i  \»     -n  n  t*       .  7  ",      ? 

V.  existence.      In   the    case    of    Ballan,    President,    etc.,    of    the 

^^'         Shire  of   v.   Partridge  (e)  the  rate   was  held  good  although 

^<^»  '^'       the  signatures  of  the  persons  did  not  purport  to  be  signatures 

as  councillors.     The  objection  as  to  the  meeting  not  being  held 

four  clear  weeks  after  the  first  meeting  is  clearly  not  open  as  an 

objection. 

[Irvine— But  the  complainant  adduced  evidence  which 
showed  that  this  defect  existed  ;  it  was  not  brought  out  by  the 
defendant. 

Irvine  referred  to  the  case  of  Brighton,  Boroxigh  o/,  etc.,  v. 
Brougham  {/)]. 

The  papers  in  the  case  of  Menzies  v.  Newstead  were 
produced  from  the  prothonotary's  office  in  order  to  ascertain 
whether  the  objection  to  the  validity  of  the  rate  wcus  apparent 
on  the  face  of  the  rate  or  not ;  and  His  Honor,  after  perusing 
the  papers,  said  that  the  defect  was  apparent  on  the  face  of  the 
rate. 

Cur,  adv.  wit. 

Hood,  J.  The  defendant  was  sued  in  the  court  of  petty 
sessions  for  the  amount  of  a  special  improvement  rate,  but  the 
case  was  dismissed  upon  an  objection  as  to  the  validity  of  the 
rate.  The  complainant  thereupon  obtained  an  order  to  review, 
on  the  grounds  that  the  rate  is  valid,  but  that,  even  if  not,  such 
an  objection  cannot  be  relied  upon  in  the  court  of  petty  sessions. 
The  view  upon  which  the  justices  acted  was  that,  as  it  appeared 
that  sec.  179  of  the  Local  Government  Act  1890  had  not  been 
complied  with,  the  whole  rate  was  bad.  A  further  point  was 
taken.  Sec.  272  of  the  Local  Government  Act  requires  that  the 
rate  should  be  transcribed  into  a  rate  book  and  signed  by  not 
less  than  three  members  of  the  council.  On  the  face  of  the  rate 
book  it  appears  that  the  signature  of  the  councillors  was  not 
obtained  till  about  five  years  after  the  resolution  as  to  the  rate 
was  passed,  and  it  was  contended  that  this  rendered  the  rate  a 
nullity. 

(«)     [1867]  4  W.  W.  &  A  B.  (L. )  245.        ( f)    The  Argw,  8th  July,  1864. 
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On  this  first  point  I  consider  that  the  view  taken  by  the  ]^ 

magistrates   was  correct.     Sec.   179   is  negative  in  form,  and  ^   Oaklmgh, 

MaTOB,  BTO.y   OF 

prohibits  the  council  from  doing  anything  by  "  special  order,"  ». 

unless  the  resolution  to  do  the  same  has  been  confirmed  at  a  ^^' 

subsequent  meeting  held  not  sooner  than  four  weeks  after  the       Hood,  J. 
first.     The  prescribed  time  had  not  elapsed  before  the  confirma- 
tion in  the  present  instance,  and  consequently  the  act  of  the 
council  was  illegal :    See  Exparte  Taylor  (g). 

As  to  the  second  point,  it  was  contended  for  the  defendant 
that,  under  sec.  272  of  the  Local  Oovemment  Act,  the  signatures 
of  the  coimcillors  must  be  affixed  within  a  reasonable  time,  and 
that  five  years  is  not  reasonable.  Sec.  272  is  curiously  worded. 
It  presupposes  the  existence  of  the  rate.  Then  it  enacts  that 
such  rate  shall  be  transcribed  into  a  book  to  be  called  the  rate 
book.  It  next  proceeds  to  treat  the  entry  in  the  book  as  being 
the  rate  itself,  for  it  gives  the  form  of  rate  in  the  schedule, 
specifies  the  particulars  it  shall  contain,  and  declares  that "  every 
such  rate  shall  be  signed/'  etc.  From  this  it  was  contended  that 
no  rate  exists  till  the  book  is  signed,  and  this  view  receives 
support  from  the  provisions  of  the  following  section.  Even, 
however,  supposing  this  to  be  correct,  it  does  not  assist  the 
defendant,  as  there  is  nothing  in  the  Act  to  imply  that  the  rate 
shall  not  be  valid  unless  the  book  is  signed  within  a  reasonable 
time.  It  was  urged  that  if  the  rate  wa.s  not  made  till  the  book 
was  signed  in  1898,  it  was  invalid,  because  the  rate  was  made 
payable  in  1893,  and  therefore  retrospective.  In  my  opinion 
this  is  not  correct,  for  this  is  not  a  retrospective  rate,  and  even 
if  it  were  it  would  not  now  be  invalid.  A  retrospective  rate  is 
one  made  contrary  to  the  express  or  implied  intention  of  the 
Legislature  for  the  payment  of  past  debts,  but  there  is  nothing 
in  our  present  Local  Oovemmevl  Act  U>  prohibit  such  a  rate : 
R.  V.  Oakleigh  Shire  (h).  So  that,  even  if  the  rate  be  not  made 
till  the  rate  book  is  signed,  the  rate  would  still  be  recoverable. 
Nor  would  the  ratepayer  be  aggrieved  by  a  rate  so  made.  He 
cannot,  in  this  view,  be  sued  till  after  demand  (sec.  288),  and  if 
this  contention  is  correct,  such  demand  could  not  be  made  till 
the  book  was  signed,  as  till  then  there  would  be  no  rate.     Nor 

ig)    [1885]  6  A.L.T.  170.  (A)    [1884]  10  V.L.R.  (L.)  67. 
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^^^  would  interest  run  against  him  from  1893,  as 

lkleioh,  would  the  rate  become  a  charge  on  the  lar 
V.  '*  because  by  sec.  64  of  Act  No.  ]243  such  cc 
follow  till  the  rates  become  due,  and  the 
^oodyJ.  become  due  till  they  are  made,  and  probai 
demand.  So  that  I  see  nothing  wrong  with 
ground,  even  from  the  defendant's  standpoii 
that  the  rate  is  made  when  the  resolution 
V.  Buifiinyong  Shire  (i) — the  word  "  rate '' 
different  meanings  in  different  sections  of  t 
But  whatever  may  be  the  force  of  these 
pose  to  decide  this  case  on  the  ground  tha 
prevented  from  raising  either  of  them  in  thes 
virtue  of  sees.  1  and  75  of  Act  No.  1243,  th( 
Loccd  Government  Act  1890  apply  to  the  rec( 
as  the  present.  Sec.  288  of  the  latter  Act 
any  complaint  or  suit  for  the  recovery  of 
person  the  invalidity  or  badness  of  the  rat 
^  respect  to  any  part  thereof  shall  not  ava 
recovery."  These  words  prevent  a  defendant 
defence  any  facts  which  tend  to  show  the  in\ 
President,  etc,,  of  Warrnambool  v.  Rawe  (k). 
contended  that  they  allow  him  to  take  any  < 
in  the  complainant's  case,  or  at  all  events,  on 
book.  But  there  is  nothing  in  the  words  th 
such  a  limitation.  The  section  says  that  th 
not  avail  to  prevent  such  recovery,"  and 
Mitchell  that  the  meaning  of  those  words  is  i 
unless  appealed  from,  must  be  paid.  An  ap{ 
sec.  377,  so  that  the  rate  as  a  whole  may  b 
intended  that  unless  this  were  done  the 
recoverable.  Before  ever  the  words  of  sec.  2 
legislation,  it  was  held  that  objections  whi( 
matter  of  appeal,  and  which  are  not  apparent 
rate,  do  not  constitute  a  sufficient  ground  for 
Menzies  v.  Newsteacl  (I) ;  Lennon  v.  Evans  (w 

(i)    The  Argils,  4th  April,  186'5.  (/)       1  V.R. 

{k)     10  V.L.R.  (L.)347.  [m)    1  V.R. 
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has  now  added  the  words  to  see.  288,  and  in  my  opinion  they  ^^ 

cover  any  objection  to  the  validity  of  the  rate,  no  matter  how  or      Oaklkigh, 
when  it  appears.     This  view  is  supported  when  it  is  remembered  V     ' 

that  by  section  76  (5)  of  Act  No.  1243  the  Council  may  borrow  ^^^' 
money  on  the  security  of  a  special  rate.  The  Council  and  the  Hood,  J, 
intending  lenders  may  well  wait  a  month  for  an  appeal  to  test 
the  validity  of  the  rate,  but  after  the  lapse  of  that  time  they 
ought  to  be  able  to  proceed  without  the  risk  of  having  the  whole 
of  the  security  destroyed  when  the  money  has  been  lent  and  the 
improvements  made.  Parliament  meant  that  the  ratepayers 
should  not  lie  by  and  take  the  benefit  of  the  improvements 
effected  by  the  borrowed  money  and  then  repudiate  their 
liability.  In  my  opinion,  therefore,  the  decision  of  the  Court 
of  Petty  Sessions  was  erroneous.  The  order  to  review  will  be 
absolute,  with  costs ;  the  decision  below  will  be  set  aside,  and  a 
verdict  entered  for  the  complainants  for  the  amount  claimed. 

RvXe  absolute,  vdth  costs. 

Solicitor  for  complainant :  WUmoth. 

Solicitors  for  defendant :  GiUott,  Bates  &  Moir. 

w.  H.  M. 


HOWITT  V,  FITZGERALD.  F.C. 

Water  Act  1890  {No,  1156),  «.  ^—RtservcUion  of  drain  sold  on  Crown  lands— Right  1898 

oj  action — Statutory  remedy — Easement — Implied  grant — Drainage,  right  to —         •'"^y  28, 
Easement  imCroum  lands.  September  5,  30. 

By  sec.  4  of  the  Waier  Act  1890  it  is  provided  that  *'  when  any  Crown  land  is 
conveyed  and  any  stream  creek  race  or  drain  flows  through  or  over  the  land  or 
the  bed  or  channel  of  any  disused  stream  race  or  drain  is  upon  the  land  so 
conveyed  although  no  reservation  or  exemption  be  contained  in  the  Crown  grant 
no  person  unless  specially  authorized  by  the  Minister  shall  obstruct  destroy  or 
interfere  therewith  under  a  penalty  not  exceeding  fifty  pounds. " 

The  plaintiff,  the  holder  of  a  Crown  grant,  brought  an   action  against  the    * 
defendant  claiming  damages  for  the  obstruction  of  a  drain  through  his  land 
contrary  to  the  provisions  of  this  section : 

Heldy  that  the  provisions  of  the  section  constituted  a  mere  statutory 
prohibition,  and  did  not  give  the  plaintiff  any  right  of  action  for  loss  incurred 
through  the  breach  thereof. 

The  rule  of  law  that  where  the  owner  of  two  tenements  sells  them  to  two 
different  persons  at  the  same  time  the  service  which  one  tenement  rendered  to  the 
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F.C.  other,  if  it  were  continuous  and  apparent  at  the  time  oif  sale,  becomes  permanent, 

Igrtg  and  that  the  owner  of  the   servient  tenement  cannot    deprive    the    dominant 

tenement  of  the  advantage  theretofore  possessed,  is  applicable  to  cases  where  the 

HowiTT  sale  has  been  made  by  the  Crown. 

V, 
FlTZOKRALD. 

Reference  to  the  Full  Court. 

This  was  an  action  brought  by  the  plaintiff,  Maria  R.  Howitt, 
against  the  defendant,  D.  Fitzgerald,  claiming  damages  for  the 
obstruction  of  a  drain,  and  an  order  that  the  defendant  remove 
the  said  obstruction  to  the  drain.  The  statement  of  claim 
alleged  that  the  plaintiff  was  the  owner  in  fee  simple  of  allot- 
ments 1  and  2  of  section  B,  in  the  parish  of  Wy  Yung ;  that 
the  storm  and  surface  water  which  was  on  the  land,  and  on 
the  adjoining  allotments  to  the  south  and  east  thereof,  was  prior 
to  September  1896  accustomed  to  escape  by  means  of  a  drain  or 
watercourse  flowing  through  the  said  allotments  1  and  2  and 
the  adjoining  allotments  3,  5,  and  6  of  the  said  section  B.  In  the 
month  of  September  1896  the  defendant  wrongfully,  and  con- 
trary to  the  provisions  of  sec.  4  of  the  Water  Act  1890,  and 
against  the  plaintiffs  right  to  have  the  water  flow  in  its  accus- 
tomed course,  obstructed  part  of  the  drain.  In  consequence  of 
such  obstruction  the  storm  and  surface  water  on  the  plaintiff's 
land  has  been  and  is  unable  to  escape  therefrom,  and  the 
storm  and  surface  water  on  the  adjoining  allotments  3,  4,  5,  and 
6  was  and  is  thrown  back  to  the  plaintiffs  land,  causing  thereby 
considerable  damage  to  the  land.  By  the  defence  the  defendant 
contended  that  the  plaintiff  was  not  entitled  by  easement,  grant, 
or  otherwise  to  the  drainage  of  the  storm  and  surface  water  on 
the  land  by  means  of  any  drain  flowing  through  the  said  allot- 
ments 1,  2,  3,  5,  and  6,  or  any  of  them  ;  that  he  is  not  the 
owner  of  the  adjoining  allotments;  further,  that  the  only 
remedy,  if  any,  open  to  the  plaintiff  would  be  under  sec. 
4  of  the  Water  Act  The  facts  may  be  shortly  stated 
as  appearing  in  the  judgment  of  the  Court  The  drain 
originated  in  a  small  cutting  made  by  the  plaintiff's 
husband  in  1868  for  the  purpose  of  carrying  off  flood 
water  from  other  land  of  his  own.  It  was  cut,  with  the 
consent  of  the  Chief  Commissioner  of  Police,  over  Crown 
land  used  as  a  police  paddock,  but  the  drain  was  not  cut  for  any 
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Crown   purposes.     Its   dimensions  and  conditions  varied  from  ^•^' 

time  to  time.     It  was  cleared  out  occasionally,  and  its  course  1898 

seems  never  to  have  been  altogether  obliterated.  The  land  Howrrr 
through  which  it  ran,  with  other  adjacent  Crown  land,  was  fitzoerald. 
divided  into  allotments  and  sold  by  the  Crown  in  June  1887. 
The  plaintiflF  purchased  from  the  Crown  grantee  two  of  the 
allotments  then  sold.  In  September  1896,  after  the  plaintiff  had 
purchased,  the  defendant  blocked  the  drain  in  another  of  the 
allotments,  which  then  belonged  to  his  daughter.  At  the  point 
where  he  blocked  it  the  drain  was  then  a  well-defined  water- 
course, and  he  filled  it  with  logs  and  clay.  The  case  came  on  for 
hearing  before  Williams,  J.,  without  a  jury,  and  at  the  conclusion 
of  the  evidence  the  following  questions  were  referred  to  the  Full 
Court)  and  His  Honor  made  the  following  finding  of  facts: — 
Questions  reserved  : — (1.)  Whether  the  plaintiff  has  any  cause  of 
action  under  or  by  reason  of  sec.  4  of  the  Water  Act  1890  and 
the  Acts  embodied  therein  ?  (2.)  Or  has  any  cause  of  action  on 
an  implied  grant  or  reservation  arising  out  of  the  fact  that  the 
respective  allotments  of  land  were  sold  and  granted  on  the  same 
day  by  the  Crown  to  the  respective  purchasers  with  the  drain 
running  through  allotments  1,  2,  3,  5,  and  6.  (3.)  Whether  the 
plaintiff  is  entitled  to  maintain  the  cause  of  action  mentioned  in 
reservation  No.  2  on  the  pleadings  as  they  stand.  Findings : — 
(1.)  I  accept  the  plan  and  sections  with  their  contents  as  correct. 
(2.)  I  find  that  the  land  was  sold  under  the  Land  Act  1884,  and 
that  there  was  no  permission  by  the  Minister  or  Department  to 
obstruct  the  drain  which  was  on  the  land  when  sold.  There  was 
a  third  finding  as  to  the  effect  of  the  stoppage,  the  learned  Judge 
accepting  the  plaintiffs  version  aa  to  the  prejudicial  effect 
thereof  upon  her  land. 

After  the  Court  had  delivered  its  judgment  as  first 
pronounced,  counsel  for  the  plaintiff  raised  the  question  that 
the  inference  drawn  by  the  Full  Court  from  the  evidence  was 
against  the  evidence,  and  the  case  was  re-argued  upon  the 
question  of  fact.  Judgment  was  reserved,  and  was  on  a 
subsequent  day  delivered  in  the  form  now  appearing.  It  has 
not  been  considered  necessary  to  set  out  the  arguments  upon  the 
subsequent  hearing. 
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Cuseen  for  the  plaintiff— Sec.  4  (( 
was  intended  to  be  a  statutory  grant 
ment  that  the  drains  were  to  be  lef 
Crown  sold  the  land.  That  section  \ 
No.  117,  in  the  Act  No.  145,  in  Act  1 
and  it  was  in  the  Irrigation  Act  of  1 
consolidation  of  the  statutes  it  was  ii 
in  the  Irrigation  Act  1886,  and  since 
the  present  Watet''  Act  1890.  Sec.  4 
express  grant.  There  being  a  breacl: 
plaintiff  has  a  right  to  recover  dam 
penalty  enforceable  under  the  section 
on  this  subject  is  that  the  Court  wil 
intention  of  the  Legislature,  to  see  ^ 
limited  to  the  statutory  remedy  or 
Atkinson  v.  Newcastle  Waterworks 
Hohb8{d)\  Coloration  of  Raleigh 
not  matter  whether  the  duty  is  im] 
primarily,  if  it  be  for  private  bene 
Cheater  and  Birkenhead  Railway 
there  is  an  implied  grant  or  reservati 
that  these  respective  allotments  were 
these  drains  upon  them.  The  saE 
against  the  Crown  as  against  an  ii 
question  of  construction.  Goddard  c 
(4th  ed.),  p.  179,  summarizes  the  effec 

(o)  **  Sec.  4.  When  at  the  tune  of 
any  conveyance  heretofore  or  hereafter 
made  under  Act  No.  117  the  Land  Act 
1862  the  Amending  Land  Act  1865  the 
Land  Act  1869  the  Land  Act  1884  or 
the  Land  Act  1890  any  stream  creek 
race  or  drain  flows  through  or  over  the 
land  so  conveyed  or  the  bed  or  channel 
of  any  diaused  stream  race  or  drain  or 
any  dam  or  reservoir  is  upon  the  land 
so  conveyed  although  no  reservation  or 
exception  thereof  be  contained  in  the 
Crown  grant  of  such  land  no  person 
unless  specially  authorized  thereto  by 
the  Minister  shall  obstruct  destroy  or 
interfere  therewith  under  a  penalty  not 
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old  rule  that  upon  severance  of  an  estate  and  in  the  absence  of  ^'^' 

any  express  grant,  those  gtwwi-easements  which  the  owner  of  18W 

the  entirety  has  been  accustomed  to  use  for  the  beneficial  enjoy-  Howm 
ment  of  the  part  sold  over  the  part  retained,  if  of  an  apparent  fixzokbald. 
and  continuous  character,  will  be  given  to  the  grantee  by 
implied  grant,  but  that  similar  easements  cannot  be  reserved  for 
the  benefit  of  the  part  retained  by  implied  reservation,  has  been 
almost  swept  away :"  See  Pyer  v.  Carter  (g).  In  Phillips  v. 
Low  (A)  a  testator  being  seized  in  fee  in  possession  of  a  house 
with  windows  and  of  an  adjoining  field  over  which  the  right  of 
light  required  for  the  windows  passed,  devised  the  house  to  one, 
and  the  field  to  another,  and  it  was  held  that  the  right  to  light 
over  the  field  passed  to  the  devisee  of  the  house.  The  right  to 
the  flow  of  water  is  analogous  to  the  right  to  light :  Bunting  v. 
Hick8{i).  If  there  is  a  convenience  obviously  useful  to  the 
so-called  dominant  tenement  the  easement  will  attach. 

Counsel  referred  to  the  following  cases :  —  Taylor  v. 
Browning  (k);  Armory  v.  Delamirie  (Z) ;  Vaughan  v.  BenaUa, 
Shire  o/,  etc.  (m). 

Irvine  for  the  defendant — It  is  not  sufficient  to  show  that 
there  is  a  general  duty  created  by  sec.  4  of  the  Water  Act  1890 ; 
it  must  be  shown  that  the  duty  created  was  for  the  doing  some- 
thmg  for  the  particular  benefit  of  the  plaintiff.  The  classes  of 
cases  in  which  a  liability  may  be  established,  founded  upon  a 
statute,  are  enumerated  by  Willes,  J.,  in  the  case  of  the  Wolver- 
hampton New  Waterworks  Company  v.  Hawkeaford  (n).  Where 
there  is  a  statutory  duty  created,  and  the  mode  of  enforcing  that 
duty  is  prescribed,  that  is  the  only  mode  to  be  adopted  for 
breach  of  that  duty ;  where  a  statute  creates  a  benefit  for  a 
particular  individual,  the  fact  that  a  penalty  is  given  for  the 
breach  does  not  deprive  the  individual  of  his  right  of  action. 
There  is  a  further  limitation  that  in  cases  where  the  penalty 
goes  to  the  person  intended  to  be  benefited  his  right  of  action 

ig)  [18571  1  H.  k  N.  916.  {I)  1  Sm.  L.G.  (8th  ed.),  p.  377. 

(*)  [1892]  1  Ch,  47.  (m)  [1891]  17  V,L.R.  129. 

(1)  [1894]  70  L.T.  455.  {n)  [1859]  6  C.B.  N.S.,  p.  356. 

{k)  [1885]  11  V.L.R.  158. 
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n  away.  By  sec.  4  no  such  be 
iar  individual ;  there  is  merely  a 
wn.  In  the  case  of  Stevens  v.  J( 
i  action  "will  not  lie  for  the  : 
by  statute  when  another  speci 
provided  by  the  same  statute." 
\o  the  second  ground,  the  authoi 
ts  from  the  Crown;  the  rules  of 
by  individuals  have  no  applica 
lie  Crown.  The  rule  of  law  re 
pon  the  principle  that  a  man  a 
ant,  but  in  c&ses  where  the  Cro 
ted  except  the  grant  is  in  plain 
w^hich  the  Crown  has  not  grants 
guous  terms,  the  subject  has  nc 
>r  charter:"  Feather  v.  The  Qu 
8  (6th  ed.),  p.  560. 
unsel  was  stopped  by  the  Court.) 

sen — In  the  case  of  Dixon  v 
the  case  of  Feather  v.  The  Queen 
d  that  its  effect  should  not  be  ei 
lims  the  Crown's  privilege,  but  a 
>wn  is  to  be  implied  in  favour  o 
ting  this  drain  the  defendant  die 
;  of  the  Crown,  and  because  he 
>t  thereby  become  entitled  to  th 
bion  in  favour  of  the  Crown. 
I  Small  Arms  Co,,  Lord  Selboi 
3tent  with  the  grant  to  hold  th 
from  this  privilege  can  be  impa 
construction  does  not  apply  to  a 
struction  at  all,  but  which  de] 
\f  the  thing  that  was  sold.  Thei 
pplied  to  the  extent  that  is  neces 
protection  of  the  Crown  or  of  sc 

1848]  11  Q.B.  731,  p.  741.  (p)    [ 

(?)    [i876]  I  App.  Caij 
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Crown.     Thirdly,  the  rule  does  not  apply  at  all  to  the  cireum-  ^•^' 

stances  of  a  Crown  land  sale  in  this  colony.  1898 

Counsel  referred  to  Osborne  v.  Morgan  (r).  Howwr 


V, 
FiTZOERALD. 


Irvine — The  only  way  in  which  the  Crown  can  grant  any- 
thing, except  in  so  far  as  particular  statutes  enable  it  to  do  it  in 
another  way,  is  by  matter  of  record  :  Chitty  on  the  Prerogative, 
p.  389 — "  Crown  Grants."  There  is  nothing  in  the  Land  Act 
1890,  sec.  7,  or  in  any  preceding  Land  Act,  which  places  Crown 
grants  in  a  different  position  from  grants  under  Crown  manual 
or  seal.  The  Crown  only  gives  when  it  does  so  expressly. 
The  question  whether  the  general  principles  of  Crown  grants 
apply  was  considered  in  Att-Gen,  v.  Sitwell  (a).  The  principle 
is  stated  in  Chitty'a  Blackatone,  vol.  ii.,  p.  347.  This  grant  should 
be  construed  strictly.  A  strict  construction  is  not  limited  to  cases 
where  valuable  consideration  is  given  :  Co.  LitL,  352a  ;  Whistler's 
Case  {t)  ;  Sir  John  Molyn's  Case  (u).  Assuming  that  the  effect 
of  sec.  4  of  the  Water  Act  1890  is  to  reserve  the  drain  and  all 
rights  in  connection  with  it  for  public  purposes,  any  interference 
with  the  drain  will  not  give  a  right  of  action:  Garibaldi  Co.  v. 
Craven  New  Chum  Co,  (v). 

[a'Beckett,  J.  The  injury  was  not  the  same  as  in  this  case. 
The  plaintiff  was  not  injured.] 

There  the  trespass,  if  any,  was  against  the  Crown,  and 
the  only  redress  was  through  the  Crown.  An  implied  grant 
can  only  arise  from  two  things — (1)  easement  of  necessity ; 
(2)  enjoyment  and  user  as  convenience.  There  is  neither  evi- 
dence of  necessity  nor  of  user.     It  was  a  police  reservation. 

[a'Beckett,  J.  Howitt  bought  the  land.  It  was  drained  by 
an  artificial  drain  on  Crown  lands,  and  it  might  be  said  that  the 
Crown  at  that  time  was  using  the  drain  to  drain  the  land  after- 
wards sold  to  Howitt.] 

The  fact  that  water  flowed  down  the  drain  is  not  evidence  of 
user.  User  must  be  by  a  person  in  the  ordinary  way  in  which 
land  is  enjoyed  or  used. 

(r)    [1SS8]  13  App.  Gas.  227.  {u)    [1098]  6  Rep.  6a. 

(»)    [1836]  1  Y.  &  C.  669.  (i?)    [1884]  10  V.L.R.  (L.)  233. 

(0     [1612]  10  Bep.  63a. 
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^•^-  Ctisaen  referred  to  the  following  cases  upi 

1898  from  the  Crown  collected  in  Forsyth  on  Gonati 

HowiTT        174,187: — Lord   v.  Commissioners  of  Sydney 

Dyson  (x) ;  Duke  of  Beaufort  v.  Tfte  Mayor,  etc 

Doe  d.  h^ne  v.   Wilson    {z)\   Falkland    Isle 

Queen  (a)  ;  Des  Barres  v.  Shey  (6)  ;  Tuimer  v. 

V.  Hunt  (d)  ;  Polden  v.  Bastard  (e) ;  Canha'^ 

Phillips  V.  Lowe  (g) ;   0.    W,  Holmes,  Commc 

Chisholm  v.  Macaulay  (h) ;  Stevens  v.  James  ( 

Irvine  referred  to  Duke  of  Somerset  v.  Fogf^ 

Taylor  (Z);  Birmingham,  Dudley,  and  Distr 

V.   Ross   (m) ;    Rigby  v.    Bennett   (n) ;    jR.   v, 

London  (o).  . 

a'Beckett,  J.,  read  the  judgment  of  the 
C.J.,  Williams  and  a'Beckett,  JJ.]  Th( 
damages  for  injury  to  her  land  caused  by  the 
up  a  drain  which  relieved  it  of  the  water  i 
upon  it  in  flood  time  and  did  damage  unless  i 
through  this  drain.  The  drain  originated  in 
made  by  the  plaintifl^'s  husband  in  1868  for 
carrying  off  flood  water  from  other  land  of  1 
cut,  with  the  consent  of  the  Chief  Commission 
Crown  land  used  as  a  police  paddock,  but  the  < 
for  any  Crown  purposes.  Its  dimensions  and 
from  time  to  time.  It  was  cleared  out  occa 
course  seems  never  to  have  been  altogether 
land  through  which  it  ran,  with  other  adjacent 
divided  into  allotments  and  sold  by  the  Crov 
The  plaintifl*  purchased  from   the   Crown  gra 

(w)    [1859]  12  Moo.  P.C.  473,  at  p.  (c)  L.K  1  Q.l 

496.  (/•)  [1831]  2C] 

{x)    [1842]  9  M.  &  W.  540,  583.  {g)  [1892]  1  CI 

(y)    [1849]  3  Ex.  413.  {h)  [1868]  7  N 

(2)    [1855]  10  Moo.   P.C.  502,  at  p.  333. 

524.  (})  [1893]  A.C 

(a)    [1863]  2  Moo.  P.C.  N.S.  266.  (it)  [1826]  5  B. 

(6)    [1873]  29  L.T.  N.S.  592.  (I)  [1880]  16  ( 

(c)    [1881]  6  App.  Cas.  636.  (m)  [1888]  38  ( 

{d)    [1896]  A.C,  per  Lord  Macnagh-  (n)  [1882]  21  ( 

ten,  p.  25.  (o)  [1834]  1  Ci 
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allotments  then  sold.     In  September  1896,  after  the  plaintiff  had  ^^• 

purchased,  the  defendant  blocked  the  drain  in  another  of  the  1«^ 

allotments,  which  then  belonged  to  his  daughter.     At  the  point         Howitt 
where  he  blocked  it  the  drain  was  then  a  well-defined  water-     fitzoerald. 
course,  and  he  filled  it  with  logs  and  clay.  A'BedetU  J 

The  plaintiffs  rights,  as  asserted  in  her  statement  of  claim,     

are  based,  firstly,  on  sec.  4  of  the  Water  Act  1890,  which 
provides  that  "  when  any  Crown  land  is  conveyed  and  any 
stream  creek  race  or  drain  fiows  through  or  over  the  land  or  the 
bed  or  channel  of  any  disused  stream  race  or  drain  is  upon  the 
land  so  conveyed  although  no  reservation  or  exception  be  con- 
tained in  the  Crown  grant  no  person  unless  specially  authorized 
by  the  Minister  shall  obstruct  destroy  or  interfere  therewith 
under  a  penalty  not  exceeding  Fifty  pounds." 

It  is  contended  that  the  case  falls  within  the  principle  of 
Govxih  v.  8ted  (p) ;  that  the  plaintift',  whose  land  benefited  by 
the  drain,  was  a  person  for  whose  benefit  the  statutoiy  pro- 
hibition against  interfering  with  it  was  intended,  and  was 
entitled  to  sue  for  damages  caused  by  the  infraction  of  the 
prohibition,  just  as  the  sailor  plaintiff  in  Couch  v.  Steel  was 
entitled  to  sue  as  a  person  for  whose  benefit  the  statutory 
obligation  to  keep  a  supply  of  medicine  on  board  ship  was 
created.  The  correctness  of  the  decision  in  that  case  has  been 
questioned,  and  there  is  no  inclination  in  the  courts  to  extend  it: 
See  Atkinson  v.  Newcastle  Waterworks  Co,  (q).  It  would  be  a 
considerable  extension  of  the  principle  to  apply  it  to  the 
present  case,  which  is  one  of  prohibition  of  interference  with  a 
right  reserved  to  the  Crown.  Stevens  v.  Jeacocke  (r)  is  an 
authority  in  which  the  facts  more  nearly  resemble  those  now 
before  us.  There  a  statutory  prohibition  against  fishing  in  a 
particular  manner  was  disregarded,  and  a  fisherman  thereby 
deprived  of  his  turn  to  fish  brought  his  action,  and  it  was  held 
that  the  action  would  not  lie.  For  these  reasons  we  hold  that  the 
plaintifi*  has  ffidled  to  sustain  her  first  ground  of  action. 

The  second,  raised  in  argument  though  not  expressly  raised 
by  the  pleadings,  is  of  an  entirely  different  character,  depending 

[p)    3  E.  &  B.  402.  iq)    2  Ex.  D.  Biv.  441. 

(r)     11  Q.B.  731. 
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on  the  existence  of  a  quasi  easement  at 
plaintiffs  allotments  and  the  allotments 
PT  drain  ran  were  sold  by  the  Crown.  It  is  c 
^LD^  was  then  a  continuous  and  apparent  ease 
^  J  through  which  the  drain  ran,  entitling  the  < 
—  allotments  which  afterwards  became  the  pi 
drain  kept  open  over  the  other  allotments  b 
recognized  principle  applied  to  ordinary  vei 
and  sell  property  one  part  of  which  can  or 
by  exercising  rights  over  another  part.  Ri 
described  in  Gale  on  Easements  as  derived 
of  the  owner,  who  has  chosen  to  subject  on< 
a  burden  for  the  better  enjoyment  of  anoth< 
alter  this  disposition  as  he  pleases  while  l 
both,  but  if  he  sells  the  two  tenements  to  t 
at  the  same  time  the  service  which  one  ren( 
it  was  continuous  and  apparent  at  the  time 
permanent,  and  the  owner  of  the  servi 
deprive  the  dominant  tenement  of  the  a 
possessed.  As  it  is  contended  that  this  ru] 
in  sales  by  subjects,  cannot  hold  good  in  sa 
is  desirable  to  look  closely  to  see  how  the 
result  which  secures  the  enjoyment  of  eaj 
without  any  words  describing  them. 

The  question  generally  arises  in  applical 
to  restrain  interference  with  the  easement 
looks  into  the  facts  subsisting  at  the  date 
in  the  case  of  interference  with  light,  for  € 
at  this  date  a  house  stood  on  the  boundary 
windows  opening  on  vacant  land  •  on  the  a 
restrains  the  owner  of  the  adjoining  allotm< 
the  vacant  space  so  as  to  obstruct  the  passe 
windows.  It  does  not  profess  to  find  in  th 
veyance  any  reference  to  an  easement  of  lig 
to  any  fiction  of  presumed  grant,  but  const 
with  regard  to  the  condition  of  the  proper 
that  the  easement  passed  as  part  of  the  j 
the  conveyance. 
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In  the  old  case  of  Compton  v.  Richards  («),  in  which  a  right 
to  light  thus  acquired  was  in  question,  Wood,  B.,  said  : — "  I  con- 
sider Dr.  Compton  claiming  here  a  right  by  grant,  and  when  the 
house  was  granted  to  Auriol,  the  plaintiff's  lessor,  he  became 
grantee  of  everything  necessary  to  its  enjoyment  as  much  as  if 
it  had  been  said  at  the  time  that  no  one  should  obstruct  the 
light  which  it  then  enjoyed."  In  Phillips  v.  Low  (t),  a  case  in 
which  the  question  was  as  to  the  mutual  rights  of  two  devisees  of 
two  culjoining  properties  with  regard  to  a  claim  for  light,  Chitty, 
J.,  said  : — "  The  question,  then,  may  be  stated  in  this  simple 
form.  A  man  being  seized  in  fee  in  possession  of  a  house  with 
windows  and  of  an  adjoining  field  over  which  the  light  required 
for  the  windows  passes,  devises  the  house  to  one  and  the  field  to 
another ;  does  the  right  to  the  light  over  the  field  pass  to  the 
devisee  of  the  house  or  is  the  devisee  of  the  field  entitled  to 
block  up  the  windows  ?  If  the  owner  of  the  house  and  field 
by  deed  for  value  grant  the  house  but  retains  the  field  it  is 
settled  law  that  a  right  to  the  light  required  for  the  enjoyment 
of  the  house  passes  to  the  grantee.  Why  ?  The  reason  stated  in 
PaJ/mer  v.  Flitcher  (u),  the  leading  case  on  the  subject,  is  that  the 
lights  are  a  necessary  and  essential  part  of  the  house.  In  other 
words,  what  is  conveyed  is  not  a  mere  brick  or  stone  building, 
with  apertures  called  windows,  but  a  house  with  windows 
enjoying  light.  This  is  the  broad,  substantial  reason  which 
commends  itself  at  once  to  the  common-sense  of  mankind. 
Worked  out  somewhat  more  technically,  the  conveyance 
operates  as  an  implied  grant  of  the  light  Blocking  up  the 
windows  by  the  grantor  is  regarded  as  an  attempt  on  his 
part  to  derogate  from  his  grant — a  form  of  expression  which 
assumes  that  the  right  to  light  has  passed  to  the  grantee. 
The  implication  does  not  necessarily  arise  upon  a  mere  perusal 
of  the  deed  itself ;  the  implication  of  grant  arises  primd  facie 
so  soon  as  the  facts  are  ascertained.  On  these  facts  being 
known,  and  in  the  absence  of  any  other  special  circumstances, 
the  law  imputes  to  the  parties  an  intention  that  the  easement 
of  light  should  pass  with  the  house  by  virtue  of  the  grant.** 


F.O. 


HOWITT 

V, 

FiTZOBRALD. 

A' Beckett,  J, 


(»)    [1814]  1  Price  27. 


(«) 


(0    [1892]  1  Ch.  47. 
[1615]  1  Levinz.  122. 


Digitized  by 


Google 


A'BecheU,  J, 


398  SUPREME  COURT :  VICTORIA.  [V.  L.  R. 

^'^'  Such  being  the  reasoning  on  which  the  Court  proceeds  in 

1898  these  cases,  we  see  nothing  at  variance  with  the  legal  maxims 

HowiiT       applicable  to  the  Crown,  or  derogatory  to  its  dignity  or  interest, 

FiTzoBRALD.     ^^  g^^^^g  ^^®  samc  construction  to  grants  from  the  Crown  made 

under  similar  circumstances.     There  is  no  reason  for  refusing  to 

draw  the  same  inferences  from   facts   where   the    Crown   was 

vendor  as  would  be  drawn  in  a  similar  case  where  the  subject 

was  vendor. 

The  case  of  Lord  v.  Commisaioners  for  the  City  of 
Sydney  (v),  shows  that  facts  extrinsic  to  a  Crown  grant  may 
be  regarded  in  determining  what  passes  by  it.  There  it  was 
held  that  a  grant  of  land  described  as  bounded  by  a  creek 
passed  the  soil  of  the  creek  ad  medium  fUum  aqncHy  as  the 
description  of  boundaries  did  not  exclude  that  portion  of  the 
creek  which,  by  the  general  presumption  of  law,  would  go  along 
with  the  ownership  of  the  land  on  the  banks  of  it.  It  was 
contended  that  as  this  was  a  Crown  grant  it  could,  not  be  con- 
strued by  intendment,  but  according  to  the  express  te^ms  of  the 
grant,  for  nothing  can  pass  by  implication  in  a  Crown  grant. 
Sir  John  Coleridge,  in  dealing  with  this  contention  in  his 
judgment,  observes — "  Their  Lordships  are  clearly  of  opinion  that 
upon  the  true  construction  of  this  grant  the  creek  where  it 
bounds  the  land  is  ad  medium  fUum  included  within  it.  In  so 
holding  they  do  not  intend  to  diflFer  from  old  authorities  in  respect 
to  Crown  grants,  but  upon  a  question  of  the  meaning  of  words 
the  same  rules  of  common -sense  and  justice  must  apply  whether 
the  subject  matter  of  construction  be  a  grant  from  the  Crown  or 
from  a  subject.  It  is  always  a  question  of  intention  to  be 
collected  from  the  language  used  with  reference  to  the  surround- 
ing cii*cumstances." 

The  surrounding  circumstances  referred  to  are  manifestly 
those  existing  when  the  grant  was  made.  Crown  lands  are  not 
excluded  from  general  legal  presumptions  which  arise  from  facts. 
The  presumption  of  dedication  may  be  made  where  the  land 
belongs  to  the  Crown,  as  it  may  be  where  the  land  belongs  to  a 
private  person.  From  long-continued  user  of  a  way  by  the 
public,  whether  the  land  belongs  to  the  Crown  or  to  a  private 

{v)     12  Moo.  P.C.  473. 
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owner,  dedication  from  the  Crown  or  the  private  owner,  as  the 
case  may  be,  in  the  absence  of  anything  to  rebut  the  presumption, 
may,  and  indeed  ought,  to  be  presumed  :  Turner  v.  Walsh  (w). 
After  long  possession  under  an  uncertain  Crown  grant  a  confirm- 
atory grant  from  the  Crown  may  be  presumed  :  Des  Barrea  v. 
Shey  ( x).  We  have  therefore  arrived  at  the  conclusion  that  if 
a  continuous  and  apparent  user  of  the  drain  existed  when  the 
allotments  were  sold  by  the  Crown  the  grant  of  the  plaintiff's 
land  would  have  given  the  grantee  the  easement  which  she 
claims. 

We  delivered  judgment  in  this  case  on  the  fifth  day  of  Septem- 
ber, and  after  deciding  one  of  the  points  of  law  raised  in  favour 
of  the  plaintiff  on  a  certain  view  of  the  facts,  we  expressed  an 
opinion  as  to  those  facts  adverse  to  the  plaintiff.  We  were  then 
asked  to  reconsider  the  case,  as  there  was  no  distinct  reservation 
on  any  question  of  fact,  and  the  plaintiff  had  supposed,  from 
the  form  ol  the  second  reservation,  that  the  facts  had  been 
found  in  .her  favour.  The  effect  to  be  given  to  the  second 
reservation,  and  the  inferences  which  should  be  drawn  from  the 
evidence,  assuming  that  the  point  was  not  concluded  by  the 
second  reservation,  had  certainly  not  been  fully  argued,  and 
there  had  been  no  argument  as  to  whether  the  second  reser- 
vation amounted  to  a  finding  as  to  the  condition  of  the  drain 
at  the  time  of  the  land  sale.  Feeling,  therefore,  that  our  con- 
clusion on  the  question  of  fact,  which  was  drawn  solely  from 
the  evidence  as  set  out  in  the  notes,  might  have  come  somewhat 
as  a  surprise  upon  the  parties,  we  consented  to  rehear  the  case 
on  the  effect  of  the  second  reservation  and  of  the  evidence  in 
relation  to  it.  Having  heard  arguments  on  both  points, 
and  the  Judge  who  tried  the  case  having  informed  the '  Court 
that  he  was  at  the  hearing  prepared  to  give  credit  rather  to  the 
evidence  which  enhanced  the  character  of  the  drain  in  question 
than  to  the  evidence  which  tended  to  minimize  it,  we  think  that 
there  is  evidence,  on  which  the  primary  Judge  may  act,  that  this 
drain,  as  constructed  on  the  Crown  land  sold,  was  before  and  at 
the  time  of  sale  in  use  as  an  obvious,  well-defined,  and  con- 
tinuous drain,  and  serviceable  for  the  purpose  of  an  outlet  by 

<w)    App.  Cos.,  at  p.  639.  {x)  29  L.T.  N.S.  592. 
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means  of  which  flood  waters  escaped  from 
Assuming  the  primary  Judge  to  find  this  fac 
favour,  we  think  that  there  was  a  continuous 
of  the  draia  at  the  time  when  the  allotments 
Crown  sufficient  to  create  an  easement  within 
authorities  to  which  we  have  referred.  We 
the  questions  submitted  by  the  case  as  followi 

1.  No. 

2.  An  implied  grant  did  arise  from  the  i 
question  2,  assuming  that  such  fact  means  th 
the  sale  by  the  Crown  the  drain  was  apj 
obvious  for  the  purpose  for  which  it  had  b 
structed. 

3.  Yes. 

Solicitors  for  the  plaintiff :  Boothby  &  Oil 
Solicitors  for  defendant :  Rogers  &  Rogen 


1898 
September  30. 

Hood,  J. 


[IN  CHAMBERS.] 

KING  V.  RING. 

Practice— Damages — Assessment — Appearance — No  de/en 
Court  1884 "-Order  XX  VI L,  r.  4-arrfer  XXXVL,  r. 

Where  in  an  action  for  damages  for  breach  of  p 
defendant  entered  an  appearance,  but  did  not  file  a  defen 

Held,  that  under  Order  XXXVI. ,  r.  11,  the  defendai 
the  assessment  of  damages. 

Application  in  Chambers. 

The  action  was  for  the  recovery  of  dan 
promise  of  marriage.  The  defendant  had  ent 
but  had  not  filed  any  defence.  On  2nd  Sep 
J.,  made  an  order  under  Order  XXVII.,  r.  4 
damages  should  be  ascertained  by  the  Protl 
was  now  sought  that  the  time  and  place 
before  the  Prothonotary  should  be  fixed. 

Z.  F.  8.* Robinson  for  the  applicant — ' 
settled.     The  question  is  whether  Order  X3 
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That  rule  seems  to  apply  only  to  the  assessment  of  damages  at  ]^ 

some  sittings  of  the  Court.    The  Prothonotary  may  himself  fix         Kiko 

the  time  and  place.  rino. 

Cur.  adv.  vuLt  _ — 

Hood,  J. 


Hood,  J.  This  was  an  action  for  breach  of  promise  of 
marriage.  The  defendant  entered  an  appearance,  but  did  not 
file  a  defence.  Thereupon  the  plaintiff*  applied  under  Order 
XXVIL,  r.  4,  for  a  direction  that  the  damages  should  be  assessed 
before  the  Prothonotary.  That  order  was  then  made,  but  the 
Prothonotary  has  raised  the  point  that  in  cases  where  appear- 
ance has  been  entered  the  defendant  is  entitled  to  notice  of  trial 
in  the  ordinary  way.  Order  XXX VI.,  r.  11,  provides  that  notice 
of  trial  should  be  given  in  ordinary  cases,  the  only  exception 
being  under  Order  XIIL,  r.  5,  and  that  rule  refers  to  cases  where 
there  has  been  no  appearance  entered,  so  that  the  exception 
points  clearly  to  a  distinction  between  the  cases  where  appear- 
ance has  been  entered  and  where  it  has  not.  This  objection  is 
also  supported  by  the  form  of  the  notice  App.  B.,  No.  16,  which, 
runs  thus  : — "  Take  notice  of  [trial  of  this  or  of  the  issues 

in  this  ordered  to  be  tried]  [or  inquiry  for  the  assessment 

of  damages  in  this  ]  hy  a  Judge  [and  jury  of       men]  [or 

as  the  case  Tnay  be]  for  the  next  assizes  [or  sittings]  at  " 

and  so  contemplates  a  third  case  in  addition  to  trial  by  Judge 
and  trial  by  jury,  viz.,  the  assessment  of  damages  where  de- 
fendant does  not  defend.  In  my  opinion  the  point  is  a  good 
one.  The  defendant  may  have  no  defence,  yet  he  is  entitled 
to  be  he€urd  on  the  question  of  damages. 

I  uphold  the  Prothonotary's  objection,  and  the  result  is 
that  I  must  fix  a  day  for  hearing  four  weeks  from  to-day. 
The  case  will  be  then  heard  before  the  Prothonotary.  Notice 
must  be  given  to  the  defendant,  so  that  if  he  thinks  fit  he  may 
attend  on  the  assessment  of  damages. 

Solicitor  for  plaintiff":  A.  D.  J.  Daly, 

R.  H.  v.. 
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F.O.  BIGOS  V.  KELLY  and  Another. 

ii^  Trial—*  *  RuUs  of  the  Supreme  GouH  1884  "—Order  XXX  VI. ,  r.  S— Right  to  ajwry 

Septembers.  — Equitable  rtli^  ^  claim  to — AlUrnalive  daim  for  damages. 

The  paintiff  in  an  action  asked  for  a  declaration  that  the  defendants  were 
trustees  for  him  of  certain  shares,  and  for  a  transfer  of  the  shares  to  him,  and  in 
the  alternative  claimed  50,0002.  damages. 

Held,  that  this  was  a  cause  or  matter  within  Order  XXXVL,  r.  3,  as  being  one 
heretofore  within  the  cognizance  of  the  Court  in  its  eqaitable  jurisdiction,  and  that 
a  Judge  in  Chambers  was  right  in  refusing  the  plaintiff  a  jury  in  such  ao  action. 

This  was  an  appeal  from  an  order  of  Williams,  J.,  sitting  in 
Chambers.  The  order  was  made  on  a  summons  taken  out  by  the 
plaintiff  that  the  action  be  tried  before  a  Judge  with  a  jury. 
Williams,  J.,  held  that  under  Order  XXXVI.,  r.  3,  he  had  a  dis- 
cretion, and  dismissed  the  summons.  From  that  order  the 
plaintiff  now  appealed. 

By  the  statement  of  claim  it  appeared  that  in  the  year  1892 
negotiations  were  going  on  between  the  defendants  and  the 
Mount  Lyell  Gold  Mining  Company  for  the  acquisition  of  its 
property.  It  was  agreed  between  the  plaintiff  and  the  defend- 
ants that  in  consideration  of  the  plaintiff  using  his  best  efforts 
to  effect  the  sale  they  would  give  him  1500  shares  in  a  new 
company  to  be  formed.  In  pursuance  of  this  agreement  the 
plaintiff  did  all  things  necessary  to  fulfil  his  part  of  the  agree- 
ment, and  the  sale  took  place.  A  new  company  was  formed,  but 
the  defendants,  in  breach  of  the  agreement,  refused  to  transfer  the 
1500  shares.  Alternatively  the  plaintiff  said  that  the  defen- 
dants or  the  defendant  Kelly  was  a  trustee  for  the  plaintiff  in 
respect  of  1500  shares  aforesaid,  and  in  breach  of  trust  appro- 
priated the  same  and  dividends  thereon.  It  was  further  alleged 
that  in  respect  of  the  1500  shares  750  were  allotted  to  the 
defendants,  or  to  the  defendant  Kelly,  on  payment  of  58.  per 
share.  Afterwards  the  Mount  Lyell  Gold  Mining  Company 
became  the  Mount  Lyell  Mining  and  Railway  Company  Limited, 
and  the  defendants,  or  the  defendant  Kelly,  had  issued  to  them 
2250  fully  paid-up  shares,  and  750  more  shares  were  issued  in 
respect  of  the  2250  upon  payment  of  3/.  per  share. 

The  plaintiff  claimed : 

1.  A   declaration  that   the  defendants  or   alternatively  the 
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defendant  Kelly  is  a  trustee  for  the  plaintiff  in  respect  of  the  ^^ 

3000  shares,  and  that  a  transfer  should  be  ordered  on  payment  1898 

by  the  plaintiff  of  5«.  on  750,  and  31,  on  750.  Bioos 

2.  Alternatively  50,000i.  damages  for  breach  of  the  agree-  kmIly. 
ment  to  allot  to  the  plaintiff  the  original  1,500  shares. 

3.  A  claim  for  accounts  and  inquiries. 

The  defendants  denied  the  agreement  and  raised  certain 
questions  of  law. 

The  Attomey-Oeneral  (Isaacs)  and  Mitchell  for  the  plaintiff 
(the  appellant) — The  learned  Judge  was  wrong  in  holding  that 
this  case  came  under  Order  XXXVI.,  r.  3,  which  is  as  follows : — ' 
"Causes  or  matters  heretofore  within  the  cognizance  of  this 
Court  in  its  equitable  jurisdiction  shall  be  tried  by  a  Judge  with- 
out a  jury  unless  the  Court  or  a  Judge  shall  otherwise  order." 
We  say  that  though  this  may  appear  in  form  an  equitable 
action,  the  real  cause  of  action  is  a  common  law  one,  a  claim  for 


[a'Beckett,  J.    You  ask  here  for  what  formerly  only  a  Court 
of  Equity  would  give  you.] 
We  would  not  have  got  our  damages  in  an  Equity  Court. 

[Hood,  J.  You  have  framed  your  case  as  an  equity  one ;  it  is 
not  the  cause  of  action  which  you  may  have,  but  the  one  which 
you  have  brought  which  we  have  to  consider.] 

Amoretty  v.  City  of  Mdho-ibme  Bank  Limited  (a)  is  in  our 
favour. 

Duffy  and  Coldham  for  the  defendant  Kelly. 

Bryant  and  Gussen  for  the  defendant  Orr. 

Counsel  for  the  defendants  (the  respondents)  were  not  called 
upon. 

Mitchell,  however,  asked  the  permission  of  the  Court  to  file  an 
affidavit  setting  out  the  fact  that  the  plaintiff  had  amended  his 
pleadings. 

(a)    [1887]  8AL.T.  218. 
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[Per  Curiam.  We  should  decide  the 
the  appeal] 

It  would  save  the  parties  expense  if 
wer^  looked  at. 

a'Beckett,  J.,  delivered  the  judgment 
Hodges,  and  Hood,  JJ.)    We  are  of  opii 
matter  is  one  of  procedure,  and  whateve 
or  whatever  latitude  we  might  allow 
afBdavits  in  other  cases,  we  think  in  th 
dispose  of  the  matter  on  the   material 
before  the  learned  Judge   who  made  t 
When  we  look  at  those  materials  we 
asserts  the  right  to  have  the  case  tried 
first,  for  a  form  of  relief  which  is  a  ma 
cognizance  of  a  Court  of  Equity,  and 
Equity  could   have   given    before  the 
relief  sought  by  way  of  damages  is  mer 
to  the  equitable  one.     We  accordingly  tl 
entitled  to  treat  the  case  as  one  in  w 
could   have  granted  equitable   relief,  ai 
the  order  made   below  was  correct,   ai 
dismissed,  with  costs. 

Solicitors  for  plaintiff:  Hamilton,  Wi 
Solicitors    for    defendant   Kelly :     A 
Smith. 

Solicitors  for  defendant  Orr :  F.  (?.  /Si 
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HEALBY  V.  BANK  OF  NEW  SOUTH  WALES.  F.C. 

"  Rules  of  the  Supreme  Court  1884  "-^Order  XIX, ,  r.  2^^0rder  XX  K.,  rr.  2,  4—  ig^ 

Striking  out  pleadings  tending  to  embarr<us  or  delay  fair  trial   qf  action —    September  22. 
Questions  of  law,  tried  of,  — " 

Upon  an  application  under  Order  XIX.,  r.  27,  to  strike  out  certain  paragraphs 
of  a  defence  on  the  ground  that  they  tend  to  prejudice,  embarrass,  or  delay  the 
fair  trial  of  an  action,  where  such  paragraphs  raise  a  debatable  point  of  law  the 
Judge  will  not  decide  whether  the  contention  of  one  side  or  the  other  is  correct. 
The  proper  procedure  is  to  raise  the  question  of  law  in  the  reply,  and  to  make  an 
application  to  have  the  point  of  law  set  down  for  hearing  before  the  trial  under 
Order  XXV.,  r.  2, 

Appeal  from  decision  of  Hodges^  J. 

This  was  an  appeal  from  a  decision  of  Hodges,  J.,  in 
Chambers,  The  plaintiJST  brought  an  action  against  the  Bank 
of  New  South  Wales,  claiming  a  certain  sum  of  money  alleged 
to  have  been  lent  to  the  bank,  the  money  having  been  paid  in 
to  the  plaintiff's  account  upon  his  opening  an  account  with  the 
defendant.  The  defence  contained  the  following  allegations 
material  to  this  report : — 

"  Paragraph  6.  Prior  to  the  opening  of  the  said  account  as 
aforesaid  the  plaintiff  conspired,  with  two  other  persons — 
namely,  one  S.  Leonard,  otherwise  called  Joyce,  and  one  R. 
Reid — to  cheat  and  defraud  the  Government  of  New  South 
Wales  of  divers  large  sums  of  money,  being  part  of  the 
moneys  belonging  to  the  Crown  in  New  South  Wales.  Para- 
graph 7.  The  moneys  with  which  the  plaintiff  opened  the  saiJ 
account,  and  which  he  paid  into  the  said  account,  were  the  same 
moneys,  or  part  of  the  moneys,  of  which  he  (in  conjunction  with 
the  said  other  persons)  so  cheated  and  defrauded  the  Govern- 
ment of  New  South  Wales.  Paragraph  8.  On  or  about  the  5th 
July  1893  the  plaintiff  was  duly  convicted  by  a  Court  of  com- 
petent jurisdiction  in  New  South  Wales  for  having  so  conspired 
as  alleged  in  paragraph  6  hereof,  and  was  duly  sentenced  to  a 
certain  term  of  imprisonment." 

The  plaintiff  took  out  a  summons  to  strike  out  paragraphs  6, 
7,  and  8,  upon  the  grounds  set  out  in  the  judgment  of  the  Full 
Court  The  summons  came  on  before  Hodges,  J.,  who  refused 
to  strike  out  the  paragraphs  upon  such  application. 
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The  plaintiff  then  appealed  to  the  Full  Court. 


[V.  L.  R. 


Geoghegan  for  the  appellant — No  such  defence  as  the  present 
can  be  found  in  any  book,  nor  can  any  authority  be  produced  in 
support  of  it. 

Counsel  then  cited  authorities  dealing  with  the  legal  aspect 
of  the  appeal. 

/.  A.  Isaacs,  A.G.  (with  him  Irvine),  for  the  respondent — 
The  Court  will  not  decide  an  important  point  of  law  on  an 
application  of  this  nature.  The  Court  will  not  try  a  demurrer 
under  Order  XIX.,  r.  27.  There  is  a  proper  procedure  provided 
for  the  trial  of  points  of  law  raised  by  way  of  demurrer  under 
Order  XXV.  The  striking  out  of  pleadings  as  embarrassing  is 
a  matter  of  discretion  in  the  Judge,  and,  as  a  general  rule,  no 
appeal  from  his  order  will  be  entertained  :  Golding  v.  Wharton 
Saltworks  Co.  (a). 

Counsel  then  referred  to  the  legal  contention  in  support  of 
the  defence,  and  was  stopped  by  the  Court. 

• 
Geoghegan  in  reply — If  I  can  show  that  this  matter  now 

pleaded  can    never  be  tendered   as   evidence  the  application 

should  be  allowed. 

[Williams,  J.    The  objection  raised  by  the  respondent  seems 

fatal.     The  point  raised  is  open  to  argument,  and  we  should  not 

at  this  stage  take  upon  ourselves  to  dispose  of  the  merits  of  the 

defence.] 

If  it  can  be  clearly  shown  that  the  defence  is  not  capable  of 

being  sustained,  the  plaintiff  is  entitled  to  have  it  struck  out ; 

the  retention  of  immaterial   facts  is  embarrassing:    Davy  v. 

Garrett  (J)). 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  a'Beckett,  and  Hood,  JJ.]  This  is  an  appeal 
from  an  order  made  by  Hodges,  J.,  in  Chambers.  An  appli- 
cation was  made  in  Chambers  by  summons  apparently  under 
Order  XIX.,  r.  27,  to  strike  out  certain  paragraphs  of  the  defence, 
(a)    [1876]  1  Q.B.D.  374.  (6)     [1877]  7  Ch.  D.  473. 
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on  the  ground  that  they  tended  to  prejudice,  eihbarrass,^  and 
delay  the  fair  trial  of  the  action,  and  this  is  the  ground  alsd 
taken  in  the  notice  of  motion  by  way  of  appeal  to  this  Court. 
The  application  and  the  notice  of  appeal  apparently  were  framed 
in  view  of  the  order  referred  to.  The  paragraphs  attacked  were 
6,  7,  and  8 ;  the  appeal  deals  with  8  alone,  but  it  is  necessary  to 
read  them  together  to  understand  paragraph  8.  (His  Honor 
read  the  paragraphs.)  Hodges,  J.,  decided  that  this  was  not  a 
matter  which  he  could  deal  with  under  Order  XIX.,  r.  27,  as 
it  was. a  debatable  matter,  and  therefore  he  refused  to  strike  it 
out.  We  think  he  was  right.  We  express  no  opinion  as  to 
whether  the  matters  stated  in  this  paragraph  afford  a  good 
ground  of  defence  or  not.  It  may  be  that  the  plaintiff's 
contention  may  turn  out  to  be  right ;  we  express  no  opinion  . 
whatever,  but  we  say  that  the  defence  raised  is  a  defence  upon 
which  a  great  deal  of  argument  may  be  addressed  by  both  sides, 
and  under  this  rule  of  this  order  we  are  not  to  decide  whether 
the  contention  of  the  one  side  or  the  other  is  correct.  It  may  be 
that  the  defence  will  show  that  the  moneys  which  the  plaintiff 
seeks  to  recover  have  become  revested  in  the  Crown.  It  may  be 
that  it  is  a  necessary  part  of  the  defence  to  show  that  the 
plaintiff  has  been  prosecuted  to  conviction  for  defrauding  the 
Government  of  New  South  Wales  of  these  moneys.  The  proper 
way  to  raise  this  question  appears  to  us  to  be  to  raise  it  as  a 
question  of  law,  and  in  the  reply  to. state  that  the  paragraphs 
complained  of  afford  no  answer  in  law  to  the  plaintiff's  claim. 
The  plaintiff  could  then  proceed  under  Order  XXV.,  r.  2.  It  is 
quite  open  to  the  plaintiff  to  obtain  an  order  from  a  Judge  that 
this  question  of  law  may  be  set  down  and  disposed  of  before  the 
trial  of  the  aetion.  If  the  Judge  thought  that  the  introduction 
of  this  matter  might  prejudice  the  plaintiff  at  the  trial,  it  might 
be  a  reason  for  his  making  this  order  that  the  question  of  law 
should  be  first  decided.  It  is  in  reference  to  that  method  of 
procedure  that  Order  XXV.,  r.  4,  is  made.  If  these  paragraphs 
were  frivolous,  then,  though  they  might  not  be  said  to  prejudice 
the  fair  trial,  yet  if  they  were  clearly  frivolous  they  could  be 
struck  out  under  rule  4.  If,  however,  the  application  to  the 
Judge  in  the  Court  below  had  been  made  under  that  rule,  I 
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^'^*  think  that  it  is  very  improbable  that  he  would  have  granted  it 

1898  speaking  for  myself,  I  should   not  strike  the  paragraphs  out 

Hbausy  under  either  rule,  because  I  think  that  the  matter  raised  is  very 

Ban^k  or  debatable,  and   should   be    disposed   of  in   the  mode   already 

^  WAiTO™  suggested.     The  appeal  will  be  dismissed,  with  costs. 

WUUams,  J,  ^  Appeal  dismissed. 

Solicitor  for  plaintiff:  Oeogkegan. 
Solicitors  for  defendant :  Malleson,  England,  &  Stewart. 

w.  H.  M. 


F.C.  BUCKNALL  v.  COUSINS  and  Anotheb. 

jggg  County  Gmirt  Act  1890  (No.  1078),  &  134 — Appeal  without  itating  $pecial  ease — 

Septmbtr  22,  23.  Points  of  law  raised  at  trial. 

By  sec.  134  of  the  County  Court  Act  1890  any  party  to  an  action  in  the 
County  Court  may  appeal  to  the  Supreme  Court  by  motion  instead  of  by  special 
case,  provided  that  at  the  trial  of  such  action  the  Judge  at  the  trial  has,  at  the 
request  of  either  party,  made  a  note  of  any  question  of  law  raised  at  the  trial 
and  of  the  facts  in  evidence  in  relation  thereto  and  of  his  decision  thereon. 

-  In  an  action  of  detinue  the  defence  raised  at  the  trial  was  that-  the  goods 

were  not  the  property  of  the  plaintiff.     The  evidence  in  relation  to  such  defence 

was  fully  taken,  but  beyond  noting  the  defence  raised  the  Judge  took  no  note  of 

any  point  of  law  raised,  and  the  Judge  decided  that  the  goods  were  the  property 

,   of  the  plaintiff. 

Held,  that  the  defendant  was  entitled  to  appeal  by  way  of  motion  under 
sec.  134,  and  that  the  provisions  of  the  section  had  been  fully  complied  with. 

This  was  an  appeal  from  the  County  Court,  from  a  decision 
of  His  Honor  Judge  Molesworth.  The  plaintiff  sued  the 
defendants  for  detinue,  and  the  defence  was  that  the  goods  were 
not  the  plaintiff's.  The  learned  Judge  took  a  note  of  the 
defence,  but  not  of  any  point  of  law,  and  decided,  after  hearing 
the  evidence,  that  the  goods  were  the  property  of  the  plaintiff. 
The  defendants  then  appealed. 

Pigott  to  show  cause — There  is  a  preliminaiy  objection  to 
the  Court  dealing  with  this  appeal.  This  appeal  is  brought 
under  sec.  134  of  the  County  Court  Act  1890,  and  a  discussion 
of  the  whole  matter  is  not  allowed  under  that  section :  the 
appellant  cannot  appeal  on  the  facts,  but  is  limited  to  the  points 
of  law  raised  and  noted  by  the  learned  Judge  at  the  request  of 
the  parties  at  the  trial.     It  does  not  appear  here  that  any  note 
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of  any  question  of  law  has  been  made.    The  appellant  should  ^^ 

have  proceeded  under  see.   133   of    the   statute.     Rcatcliffe  v.  1898 

Allen  (a)   is  the  only  case   where   the  two   sections   are  held  Bucknall 

to   be   co-extensive.     The   later  cases  recognize  the  distinction  cJousins. 
I  urge:  Jonea  v.  Ebaworth (b) ]   Watson  v.   I88ell{c);  Schojield 
V.  Ihiguid  (d). 

Wanlisa  to  move  the  rule  absolute — The  section  has  been 
sufficiently  complied  with.  The  point  of  law  is  raised  by  the 
fact  that  on  the  evidence  the  Judge  found  that  the  goods  were 
the  goods  of  the  plaintiff;  that  is  a  point  of  law,  and  this  Court 
has  now  before  it  the  question  of  law,  and  the  decision  of  the 
Judge  on  that,  and  his  decision  of  the  action.  I  rely  on  the 
decision  in  Seymour  v.  Covlaon  (e).  Cotton,  L.J.,  says,  at  p. 
366,  that  "  it  Is  enough  if  the  point  of  law  appears  to  have  been 
raised  at  the  trial  before  the  Judge  of  the  C  unty  Court,  and  it  is 
sufficiently  raised  if  the  Judge  necessarily  decided  it  in  order  to 
arrive  at  a  conclusion." 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  a'Beckett,  and  Hodges,  JJ.]  (His  Honor  dealt 
with  the  facts  of  the  case,  and  enumerated  the  proposed  terms  of 
settlement  of  the  matters  in  dispute.)  There  is  another  matter 
which  must  be  referred  to.  A  preliminary  objection  was 
taken  to  our  dealing  with  this  appeal  on  the  ground  that  it 
should  have  been  brought  under  sec.  133  of  the  County 
Court  Act  1890,  and  not  under  sec.  134.  The  objection  was 
founded  upon  the  terms  of  sec.  134,  which  provides : — "And  at 
the  trial  or  hearing  of  any  such  action  in  a  County  Court  the 
Judge  at  the  request  of  either  party  shall  make  a  note  of  any 
question  of  law  raised  at  such  trial  or  hearing,  and  of  the  facts 
in  evidence  in  relation  thereto  and  of  his  decision  thereon  and  of 
his  decision  of  the  action  suit  matter  or  other  proceeding.    ..." 

It  has  been  held  in  this  Court,  and  the  English  authorities  are 
to  the  same  effect,  that  the  request  of  either  party  is  not  neces- 
sary ;  that  it  is  not  a  condition  precedent.     That  is  clearly  estab- 

(o)  [1886]  12  V.L.R.  680.  {d)    [1890]  16  V.L.R.  618. 

(6)  [1887]  13  V.L.R.  346.  (e)  [1880]  5  Q.B.D.  359. 

(c)  [1890]  16  V.L.R.  607. 
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lished,  and  therefore  the  only  question  remaining  is,  has  tl 
Judge  made  a  note  of  the  question  of  law  raised  at  the  trial  an 
of  the  facts  in  evidence  in  relation  thereto  and  his  decisio 
thei:eon  ?  Mr.  Wanliss  cited  the  case  of  Seymour  v.  Coulson  (  f 
which  shows  that  all  this  has  been  done  in  this  case.  For  instaac< 
if  the  defence  is  raised,  as  it  has  been  here,  that  the  pfx>pert7  i 
the  goods  sought  to  be  recovered  was  not  the  property  of  th 
plaintiff  (the  plaintiff  suing  in  detinue)  and  the  Judge  holds  the 
the  goods  were  the  property  of  the  plaintiff,  and  the  evidence  i 
before  us  in  relation  to  that  point,  and  shows  us  clearly  that  th 
goods  were  not  the  property  of  the  plaintiff,  then  there  is  a  ques 
tion  of  law  sufficiently  raised  at  the  trial,  sufficiently  noted  b 
the  Judge  within  the  decision  referred  to,  and  also  we  have  th 
Judge's  decision  thereon,  and,  as  I  say,  all  the  facts  in  evidence  i 
relation  thereto.  Therefore  I  should  say  that  the  provisions  c 
sec.  134  have  deen  fully  complied  with. 

Solicitors  for  appellant :  Fink,  Beat  &  Hall. 
Solicitors  for  respondent :  Hughes  &  Pei^mezel  (for  Green  < 
Sandford,  Baimsdale). 

A.  F.  M. 


[PRACTICE   COURT.] 

SUTHERLAND  v,  COOLEY  ;  HARRIS  AND  TELFORD,  Claimants. 

Instruments  Act  1890(^0.  1103),  59.  167,  IQ9— Stock  mortgage,  registration  of- 
Proof  of  registration — Signature  of  Deputy  Registrar -Oeneral — Valuah 
consideration — Particulars  of  consideration  inaccurately  stated — Power  ( 
Court  to  amend  informalities— Justices  Act  1890  {No.  1105),  s.  146. 

The  Court  cannot  take  judicial  notice  of  the  signature  of  the  Deputy  Registra 
General,  and  an  indorsement  by  him  upon  the  back  of  a  stock  mortgage  of  tl 
receipt  of  a  memorial  of  the  document  is  not  evidence  of  registration  withoi 
proof  of  the  signature. 

The  inaccurate  recital  in  the  deed  itself  of  the  consideration  for  a  stoc 
mortgage  does  not  render  the  mortgage  void  if  the  transaction  be  bond  fide  an 
if  in  reality  valuable  consideration  was  given. 

On  the  return  of  an  order  nisi  to  review  the  decision  of  justices,  the  Court  hi 
power  under  sec.  146  of  the  Justices  Act  1890  to  amend  a  slip  in  the  proceedini 
before  the  justices  by  permitrting  additional  evidence  to  be  called. 

Order  nisi  to  review. 

This  was  an  order  nisi  to  review  the  decision  of  the  Court  < 
(f)    6Q.B.D.  369. 
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Petty  Sessions  at  Wycheproof,  whereby  in  certain  interpleader  J^ 

proceedings  the  claim  of  the  claimants  Harris  and  Telford  was  Suthbbland 
barred.  Judgment  was  obtained  by  one  J.  Sutherland  against  Coolby. 
P.  Cooley,  and  upon  execution  being  issued  the  claimants  Eood  J, 
claimed  the  property  seized  under  and  by  virtue  of  a  stock 
mortgage.  Upon  the  hearing  of  the  interpleader  summons,  a 
stock  mortgage  purporting  to  be  made  between  P.  Cooley  and 
his  wife  of  the  one  part,  and  Harris  and  Telford  of  the  other 
part,  was  put  in  evidence.  The  stock  mortgage  bore  the  follow- 
ing endorsement: — "Received  into  the  office  of  the  Registrar- 
General  of  the  colony  of  Victoria  at  Melbourne  the  9th  day  of 
July  1895  ....  a  memorial  of  the  witliin  document 
numbered  1077  ....  and  verified  by  Albert  Armytage 
Holdsworth  of  ...  .  clerk  to  Mr.  B.  P.  R.  Rymer  of 
.  .  ."  Then  followed  the  signature  *'  Edward  Barrett " 
and  under  the  signature  the  printed  words  "  Deputy  Registrar- 
General."  The  facts  material  to  this  report  are  sufficiently 
set  out  in  the  judgment.  At  the  close  of  the  claimants'  case 
the  solicitor  for  the  execution  creditor  objected  that  no  proof 
had  been  given  that  the  stock  mortgage  had  been  duly 
registered.  The  stock  mortgage  contained  the  following  state- 
ment of  the  consideration: — "In  consideration  of  the  sum  of 
218i.  18fi.  6d.  lent  advanced  and  paid  by  the  mortgagees  to 
the  said  mortgagors  the  receipt  whereof  the  said  mortgagors 
do  hereby  acknowledge."  The  justices  made  an  order 
barring  the  claim,  and  the  grounds  of  their  decision  axe 
quoted  in  the  judgment.  The  claimant  obtained  this  order 
um  to  review  such  decision  upon  the  following  grounds: — 
"(1.)  That  the  stock  mortgage  is  valid.  (2.)  That  the 
consideration  for  the  scdd  stock  mortgage  is  not  improperly 
stated  therein.  (3.)  That  even  if  the  consideration  is  improperly 
stated  in  the  said  stock  mortgage  the  said  stock  mortgage  is  not 
thereby  invalidated.  (4.)  That  the  consideration  for  the  said 
stock  mortgage  was  not  exhausted  by  the  renewal  of  the  bills  of 
Bridget  Ellen  Cooley  before  the  said  stock  mortgage  was 
given." 

CiLssen  to  show  cause — There  was  no  proof  that  the  stock 
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mortgage  was  registered.  The  mere  production  of  the  mortgage 
with  the  indorsement  is  not  the  way  to  prove  registration,  and 
the  Court  cannot  take  notice  of  the  signature  of  the  "Deputy 
Registrar-General."  A  stock  mortgage  is  not  registered  like  a 
bill  of  sale — a  memorial  has  to  be  registered,  not  the  deed  itself, 
and  this  memorial  has  to  contain  certain  particulars :  Sec.  169  of 
the  Instrumenta  Act  1890.  In  Teague  v.  FarreU  (a)  it  was 
decided  that  the  Court  cannot  take  judicial  notice  of  the  Deputy 
Registrar-General.  The  case  of  The  Union  Finance,  etc.,  Co.  v. 
Woolcott  (6)  decided  that  the  Court  could  recognize  the  signature 
of  the  "  Acting  Registrar-General,*'  but  the  Court  did  not 
purport  to  overrule  Teague  v.  Farrell  as  to  the  deputy.  There 
is  no  evidence  that  any  particulars  were  lodged  as  required  by 
sec.  169,  and  the  production  of  the  mortgage  itself  does  not  in 
any  way  prove  the  registration  of  the  particulars. 

Hood,  J.  I  think  it  would  be  better  to  argue  this  point 
before  going  into  the  question  of  the  consideration  for  the 
mortgage. 

Isaac  A.  Isaacs,  A.G.  (with  him  Wanliss)  to  move  the  order 
absolute — The  whole  object  of  sec.  167  is  to  prove  that  the 
document  itself  has  been  received,  and  if  it  bears  the  indorsement 
by  the  proper  officer  of  the  receipt  of  the  memorial  then  that  is 
evidence  of  registration,  and  if  evidence  of  registration  it  is 
prima  facie  evidence  of  proper  registration.  Sec.  167  provides 
that  "  every  such  receipt  so  indorsed  and  signed  shall  be  taken 
and  allowed  as  evidence  of  the  registration  of  such  mortgage  or 
agreement  and  of  the  time  when  the  registration  took  place." 
In  Teague  v.  Farrell  the  document  was  not  put  in  evidence,  but 
when  once  the  document  is  in  evidence  the  indorsement  is  prinid 
fa^ie  proof  of  proper  registration.  The  other  side  should  have 
objected  to  the  want  of  proof  of  the  signature  of  the  Deputy 
Registrar-General  before  the  document  was  put  in. 

[Hood,  J.  I  am  inclined  to  agree  with  Mr.  Cussen  as  to  the 
insufficiency  of  the  proof  of  the  registration,  but  I  have  power  to 
cure  this  defect.] 

(o)    [1880]  6  V.L.R.  (L.)  480.  (6)    [\9S9]  15  V,L,R.  50i. 
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Cuasen — The  Act  does  not  give  power  to  amend  a  proof  of  ^^ 

this  description  when  the  decision  of  the  justices  is  practically     Sutherland 
right  upon  the  evidence  as  it  stands.  Cooley. 

Counsel  then  argued   the  question  of  the  validity   of  the       h^  j, 
mortgage. 

The  following  cases  were  cited: — Hviton  v.  Goldsbrough, 
Mori  and  Co(c);  The  Victorian  Farmers'  Loan  Company  v. 
Lindo  (d)  ;  Elder,  Smith  and  Co,  v,  M*KeUar  {e) ;  Yit  Tie  Shee 
v.  Mee  Shue  (/). 

Hood,  J.  The  question  in  this  case  is  whether  or  not  an 
indenture  made  5th  July  1895,  between  Patrick  Cooley  and  B.  E- 
Cooley  on  the  one  part  and  Harris  and  Telford  on  the  other 
part,  is  valid  or  otherwise.  The  document  is  a  stock  mortgage, 
and  has  to  be  registered  under  Part.  VIII.  of  the  Instruments 
Act  1890.  The  case  was  heard  in  the  Court  of  Petty  Sessions  at 
Wycheproof,  and  at  the  hearing  the  justices  decided  against  the 
validity  of  the  stock  mortgage,  and  the  mortgag^es  obtained 
this  order  nisi  to  review.  The  first  objection  taken  here  in 
answer  to  this  order  nisi  was  that,  though  the  stock  mortgage 
was  put  in  evidence,  there  was  no  evidence  of  its  proper  or 
due  registration.  On  the  outside  fold  of  the  document  is. 
indorsed  a  receipt,  which  recites  that  a  memorial  of  the  within 
document  had  been  received  in  the  Registrar-Generars  office  on 
the  9th  June,  and  it  is  signed  "  Ed.  Barrett,"  and  under  that  is 
printed  "  Deputy  Registrar-General."  The  objection  is  taken 
that  the  Court  could  not  take  judicial  notice  of  this  signature, 
because  it  is  not  one  mentioned  in  the  Evidence  Act  relating  to 
the  power  of  the  Court  to  take  judicial  notice  of  certain 
official  signatures.  That  appears  to  be  a  good  objection;  but 
it  was  contended  in  answer  that  the  only  objection  taken  to 
the  document  at  the  hearing  was  that  the  indorsement  was  not 
evidence  of  due  registration.  I  think  the  objection  was  taken 
to  the  full  extent.  The  document  was  originally  put  in  as 
a  stock  mortgage  between  the  parties,  and  nothing  was  said 
about  registration  until  the  end  of  the  claimant's  case;    then 

(c)  [1892]  14  A.L.T.  84.  {e)    [1896]  21  V.L.R.  664. 

(d)  [1893]  19  V.L.R.  599.  (/)  [1896]  17  A.L.T.  203. 
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^^^^  the  objection  was  taken  and  overruled,  and,  I  think,  wrongly 

Sutherland    overruled.     However,  the  registration  of  that  document  is  a 

GooLEY.        matter    about  which  there    can    be    ultimately    little    or    no 

Ho^ J.       dispute,  and   I  feel   disposed   to  cure  the   error  by  exercising 

the    powers   under    the    Justices    Act.       I  think   the   powers 

given  are  extensive  enough  to  cure  almost  any  defect,  and 
I  have  never  felt  any  hesitation  in  exercising  them  in  order 
to  cure  what  I  think  is  a  mere  slip.  However,  in  view  of  the 
order  I  propose  to  make,  it  will  not  be  necessary  to  cure 
that  defect. 

The  second  objection  was  that  the  magistrates  were  in 
error  in  deciding  that  this  document  was  invalid.  The 
solicitor,  in  his  afBdavit  in  reply,  states  that  "  the  bench  agreed 
with  my  contention  as  to  the  inaccurate  statement  of  con- 
sideration in  the  stock  mortgage,  and  that  the  true  consideration 
therefore  was  insufficient,  and  that  forbearance  to  sue  (if  any) 
had  been  exhausted  by  the  acceptance  of  the  renewal  of 
promissory  notes  before  the  stock  mortgage  was  signed."  But 
a  stock  mortgage,  according  to  decision,  is  perfectly  valid 
if  there  was  in  reality  a  good  consideration,  and  in  reality  it 
was  given  bond  fide,  although  the  document  carrying  out  the 
arrangement  does  not  accurately  recite  the  true  consideration. 
In  this  case  the  consideration  is  wrongly  recited.  The  deed 
recites  as  the  consideration  "  218i.  18s.  Gd.  lent  advanced  and 
paid  by  the  said  mortgagees  to  the  said  mortgagors."  As  a  matter 
of  fact  that  is  an  error ;  there  was  a  debt  due  by  one  of  the 
mortgagors  to  the  mortgagees  for  the  price  of  goods  sold  and  for 
the  price  of  land  sold  ;  but  the  other  mortgagors  owed  nothing, 
and  no  money  was  ever  lent,  advanced,  or  paid  to  either  of  them. 
The  consideration  for  the  mortgage  was  a  promise  by  the 
mortgagees  to  the  mortgagors  to  carry  them  on  over 
the  harvest — that  is,  to  supply  them  with  goods  until 
after  the  harvest,  and  not  in  the  meantime  to  enforce 
the  mortgage.  That  is  a  perfectly  good  consideration, 
and  I  cannot  see  anything  in  the  evidence  to  show  that  the 
transaction  was  not  bond  fide.  That  being  so,  the  mortgage  was 
given  bond  fide  and  for  valuable  consideration,  and,  according  to 
the  case  of  The  Victorian  Farmers'  Loan  Co,  v.  Undo,  that 
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mortgage  would  be  perfectly  good  although  the  consideration  is 
wrongly  set  out  in  the  deed.  The  magistrates,  I  think,  were  in 
error  in  holding  that  the  inaccurate  statement  vitiated  the 
instrument  or  that  the  true  consideration  was  insufficient, 
and  I  think  they  were  also  in  error  in  holding  that  the 
acceptance  of  the  renewed  promissory  notes  exhausted  the  for- 
bearance. I  do  not  know  exactly  what  they  mean  by  such 
an  expression.  If  it  means,  as  I  suppose  it  does,  that  a  promise 
to  forbear  during  the  currency  of  the  renewed  promissory  notes 
would  not  be  of  any  value,  then  I  think  they  are  wrong,  as 
the  fact  that  the  promissory  notes  were  renewed  would  be 
forbearance.  I  think,  however,  it  is  a  case  which  should 
be  retried.  It  is  a  peculiar  case.  The  male  mortgagor 
states  that  he  joined  in  the  mortgage  and  endorsed  the  bill 
of  exchange  really  as  though  it  was  a  matter  of  grace  done 
to  please  the  mortgagees.  I  think  an  opportunity  should 
be  given  to  the  person  attacking  the  transaction  to  see  whether 
the  document  has  been  properly  registered  and  to  inquire  into 
the  whole  transaction.  The  applicant  is  right  on  one  point  but 
wrong  on  the  other,  and  I  shall  therefore  give  no  costs.  The 
order  will  be  made  absolute,  without  costs,  and  the  case  remitted 
to  the  justices. 


SUTHERLA^'D 

V. 

COOLEY. 

Hood,  J. 


Solicitor  for  claimants :  Newman. 
Solicitors  for   execution   creditor: 
Crothera,  Wychepitx)f). 


Bruce  S  Robinson  (for 


W.  £[   M. 
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*     Insolvenqf—Insolvenqf  Ad  1897   {No.  1613),   8,   113 — Sequestration  of  esiaie  of 

Hodges^  J,  deceased  person— EstcUe   unable    to   pay   Us   debts— Act  oj  insolvenqf—In- 
sufficiency  of  materials  for  order  nisi — Ohjectums^  right  to  Utke. 

The  estate  of  a  deceased  person  may  be  sequestrated  by  a  petitioning  creditor 
upon  the  allegation  that  the  estate  is  insufficient  to  pay  its  debts,  and  upon  proof 
of  such  allegation  under  the  provisions  of  sec.  113  of  Act  No.  1513. 

In  the  affidavit  filed  in  support  of  a  petition  the  defendant  alleged  that 
according  to  his  information  and  belief  the  estate  was  unable  to  pay  its  debts, 
but  did  not  state  any  grounds  for  such  information  and  belief.  The  order  nisi 
contained  the  statement  by  the  Judge  that  "  it  has  been  proved  to  my  satisfac- 
tion that  the  estate  is  unable  to  pay  its  debts."  Upon  the  return  day  of  the  order 
nisi,  the  party  opposing  the  order  applied  for  and  obtained  an  adjournment,  and 
then  upon  the  hearing  of  the  adjourned  application  took  the  objection  that  the 
order  was  granted  on  insufficient  materials,  no  ground  of  defendant's  belief  and 
information  being  stated. 

field,  that  the  materials  upon  which  the  order  nisi  was  granted  were  not  open 
to  such  an  objection  under  such  circumstances. 

Semble,  the  rules  made  under  the  Insolvency  Act  (No.  1513)  by  the  Judges  of 
the  County  Court  are  not  applicable  to  proceedings  in  the  Supreme  Court. 

This  was  an  application  for  the  sequestration  of  the  estate  of 
H.  P.  Fergie  deceased.  The  petition,  which  was  presented  on 
behalf  of  the  Commercial  Bank  of  Australia  Limited,  contained 
the  following  statement : — "  That  the  estate  of  the  said  H.  P. 
Fergie  is,  according  to  your  petitioner's  information  and  belief, 
insufficient  to  pay  its  debts."  The  affidavit  by  the  general 
manager  of  the  petitioning  creditor  contained  a  similar  allega- 
tion, no  ground  of  such  information  being  set  out.  The  order 
nisi  recited  the  allegation  that  the  estate  was  insufficient  to  pay 
its  debts,  and  further  recited — "  And  upon  reading  the  affidavit 
of  H.  G.  Turner  sworn  and  filed  herein  and  the  allegations  con- 
tained in  the  said  petition  having  been  proved  to  my  satisfac- 
tion." Upon  the  return  day  of  the  order  nisi  the  executor 
appeared  to  oppose  the  order,  and  upon  his  application  the 
hearing  was  adjourned.  At  this  application  for  the  adjournment 
no  objections  were  raised  as  to  the  form  of  the  order  msL 

Schutt  for  the  executor  of  the  estate  of  Fergie  to  show 
cause — On  the  faxse  of  the  petition  no  act  of  insolvency  is  dis- 
closed ;  and,  secondly,  there  is  no  proof  that  the  estate  is  unable 
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to  pay  its  debts.     Bj  sec.  113  of  Act  No.  1513  a  person  may  ]^ 

have  the  estate  of  a  deceased  person  sequestrated  "  in  manner       ^/«  re 

provided  by  the  Insolvency  Acts"    By  sec.  43  of  Act  No.  1102  

the  order  nisi  must  set  out  the  nature  and  amount  of  the  debt,  o^^* 
and  the  act  of  insolvency  relied  upon.  Sec  113,  sub-sec.  (1) 
does  not  make  inability  to  pay  debts  an  axst  of  insolvency  by 
itself.  Then  by  sub-sec.  (2)  of  that  section  there  must  be  proof 
that  the  estate  is  unable  to  pay  its  debts.  The  affidavit  merely 
states  that  according  to  the  manager's  "  information  and  belief  " 
the  estate  is  unable  to  pay  the  debts.  No  grounds  for  such 
information  and  belief  are  stated :  GHWert  v.  Endean  (a).  The 
statement  in  the  order  nisi  that  this  has  been  proved  to  your 
Honor's  satisfaction  does  not  prevent  you  from  now  giving  force 
to  the  objection.  There  are  certain  rules  made  under  Act  1513, 
but  they  are  made  by  the  Judges  of  the  County  Court,  and  are 
not  of  any  effect  so  far  as  the  Supreme  Court  jurisdiction  is  con- 
cerned. The  Judges  of  the  Supreme  Court  have  power  under 
the  Act  to  make  rules. 

Woolf,  for  the  petitioning  creditor,  to  move  the  order 
absolute — The  forms  and  rules  given  and  prescribed  by  the  new 
Act  have  been  followed. 

[Hodges,  J.  I  have  nothing  to  do  with  them  in  this  court ; 
they  are  for  the  practice  of  another  court.] 

The  order  nisi  is  good  on  its  face,  and  objections  cannot  now 
be  taken  as  to  the  materials  upon  which  it  was  made :  In  re 
Ritchie  (b) ;  In  re  Fitzpatrick  (c)  ;  In  re  Dionisio  (d).  That  has 
been  recognized  as  the  practice  of  the  Court  for  msmy  years. 
It  is  too  late  now  to  take  advantage  of  this  technical  objection, 
inasmuch  as  the  application  was  adjourned  at  the  request  of  the 
other  side,  and  no  right  was  preserved  at  the  time  to  object  to 
the  form  of  the  proceedings. 

Hodges,  J.  This  was  an  application  to  sequestrate  the 
estate  of  a  deceased  person  on  the  ground  that  the  estate  is 
insufficient  to  pay  its  debts. 

(a)    [1878]  9  CK.  D.  259.  (c)     [1884]  10  V.L.R.  (I.)  6. 

(6)    [18S2]  8  V.L.R.  (I.)  1.  {d)    [1888]  U  V.L.R.  326. 

V.L.R.,  Vol    XXIV.  B  B 
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e  objection  has  been  raised  that  that  is  not  a  sufficient 
I.  It  is  contended  that  there  must  be  the  allegation  and 
)f  the  allegation  that  there  has  been  an  act  of  insolvency 

the  meaning  of  the  Insolvency  Statute.  In  my  opinion 
bjection  is  not  well  founded.  Sec.  113  of  Act  No.  1513 
es  that — "  Any  creditor  or  creditors  of  the  estate  of  any 
Bd  person  whose  debt  or  debts  would  have  been  sufficient 
port  a  petition  for  sequestration  against  such   deceased 

had  he  been  alive  may  in  manner  provided  by  the 
emcy  Acts  petition  to  have  the  estate  of  such  deceased 

placed  under  sequestration  as  insolvent."  Mr.  Schutt 
1  that  the  words  "may  in  manner  provided  by  the 
3ncy  Acta  "  meant  that  the  petition  must  contain  all  the 
ents  which  are  requisite  under  the  old  Insolvency  Act — 
ily  the  "  manner "  but  the  substance  of  the  petitions 
be  followed.      I   think    the    words    indicate   "  manner " 

Then  sub-sec.  (2)  of  sec  113  indicates  what  must  be 
andation  of  the  petition ;  it  must  be  a  petition  contain- 

statement  and  referring  to  a  proof  that  the  estate  is 
nent  tx>  pay  its  debts.  In  my  opinion  that  is  a  substitute 
)  act  of  insolvency  in  previous  statutes,  and  therefore  that 
on  is  not  sustainable. 

was  next  contended  that  the  petition  did  not  contain 
cement  or  allegation  that  this  estate  was  unable  to 
ts  debts,  that  the  affidavit  does  not  prove  that  it 
nable  to  pay  its  debts,  and  that  all  the  petition  and 
it  stated  was  that  according  to  the  deponent's  information 
Jief  it  was  insufficient  to  pay  its  debts.  I  am  inclined  to 
that  if  my  attention  had  been  called  to  this  at  the  time  of 
tation  I  should  not  have  made  the  order  nisi.  I  will  not  be 
re  that  my  attention  was  not  so  called,  but  my  recollection 
;  it  was  not.  However,  it  does  not  make  much  difference, 
ave  to  consider  now  whether  I  can  give  effect  to  that 
m.  Curiously  enough,  the  order  nisi  contains  the 
lent  or   allegation  that   the   petition   does   say   that   the 

was  insufficient  to  pay   its   debts,  and   the   order  goes 

say  that  that  has  been  proved  to  my  satisfaction.  I 
•raid  that  that  is  the  order,  and  the  order  stating  that 
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this  has  been  proved  to  my  satisfaction,  I    am    inclined    to  ^ 

think    on    the    authorities    I    cannot    go    behind    the    order.       ^^^^ 

°                                      .          Fbboie. 
Whether  I  would  be  tww  satisfied  is  another  matter.     There  is  

another    answer :    this   is  purely  a   technical  objection ;   it  is  ^' 

technical  in  this  sense,  it  is  to  the  form  of  the  affidavit.     It  is 

not  that  there  is  no  affidavit,  but  that  the  form  is  not  sufficient, 

that  the  person  should  have  stated  the  grounds  of  his  belief.    As 

this  is  a  technical  objection   I  think  it  was  waived  when  the 

adjournment  was   asked  for  and  obtained,  as  no  rights  were 

preserved  when  I  allowed  the  adjournment.     I  am  not  clear 

whether  the  order  nisi  is  what  can  be  regarded  as  a  final  order — 

that  is,  a  judgment — and  whether  consequently  "belief  "  may  not 

be  stated  as  in  an  interlocutory  application.    A  final  judgment  is 

when  the  order  absolute  is  being  made,  and  when  that  is  being 

made  a  party  has  a  chance  of  dealing  with  it.    This  is  made  on 

what  may  be  called  a  preliminary  application  to  show  cause  why 

a  final  order  should  not  be  made,  and  the  other  side  has  a  right 

to  put  the  applicant  to  the  proof  of  his  allegations.    Then  would 

come  the  proof,  and  then  would  come  the  final  order,  and  if  he 

does  not  take  his  objection  then  I  think  that  that  objection  goes 

because  it  is  technical.     Even  if  it  was  not  gone  I  doubt  whether 

that  was  a  final  application,  and  therefore  whether  the  objection 

mider  any  circumstances  is  a  good  one. 

Order  absolute. 

Solicitors  for  petitioning  creditor :  P.  JD.  PhiUipa  &  Son, 
Solicitor  for  executor  of  estate :  Fergie, 

W.  H.  M. 
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1898 
September  19. 

Hood,  J. 


[IN  CHAMBERS.] 

In  re  the  REGENT'S  PARK  COMP. 

Company  —  Winding  up — By  the  Court —  Voluntary  i 
panies  Act  1890  {No.  1074),  ss.  8 

A  compulsory  winding-up  order  against  a  con 
ex  dfbito  ju^itice  on  the  application  of  a  creditoi 
voluntary  winding  up  is  being  proceeded  with  and  i 
rights  are  not  endangered  by  the  voluntary  winding 

A  creditor  of  a  company  in  voluntary  liquidatioi 
winding-up  order.  The  application  was  refused,  bu 
an  order  was  made  that  the  winding  up  should  be 
vision  of  the  Court. 

Petition  under  Part  I.  of  the  Compa 
Trustees  Executors  and  Agency  Company 
to  wind  up  compulsorily  the  Regent's  Park 

The  following  facts  were  stated  in  th( 
by  affidavit  of  the  manager  of  the  Tru 
instrument  of  mortgage  dated  7th  Febru 
Park  Company  Limited  mortgaged  to  Ed^ 
John  Pratt,  and  Orlando  Fenwick,  for  th( 
from  the  date  of  the  mortgage,  a  piece  of  1 
secure  an  advance  of  3000i.  By  anothe: 
gage,  dated  14th  April  1893,  the  same  c 
mortgaged,  for  three  years  from  the  di 
another  piece  of  land  at  CoUingwood  to  the 
gagees  to  secure  an  advance  of  900i.  On  t 
Orlando  Fenwick  died.  On  21st  July  181 
transferred  the  instruments  of  mortg 
Executors  and  Agency  Company  Limited, 
of  the  transfer  was  given  to  the  Regent's 
22nd  August  1898.  The  principal  monej 
and  an  amount  of  559Z.  was  due  for  arrear 
July  1898  the  manager  of  the  Trustees  C 
secretary  of  the  Regent's  Park  Company 
ring  to  your  letter  of  14th  inst.,  and  to  o 
in  view  of  the  fact  that  your  company 
arrears  of  interest,  which  at  penal  rate  am 
think  steps  should  be  taken  to  call  a  meet 
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winding  up  the  company."    To  this  letter  the  manager  of  the  ]^ 

Event's  Park  Company  replied  on  the  21st  July  1898  :— "  My  j^^e 

directors  (who  held  a  meeting  to-day)  wish  me  to  inform  you  Ekobnt's  Park 
that  instructions  have  been  given  to  the  company's  solicitor  to       Limited. 
convene  an  extraordinary  meeting  of  the  shareholders  of  the       uood  J 

Agent's  Park  Company  Limited  to  further  consider  your  letters       

of  14th  and  19th  ult." 

The  solicitor  of  the  Regent's  Park  Company  stated  on  affidavit 
that  as  solicitor  of  the  company  he  attended  a  meeting  of  members 
of  the  company  duly  convened  by  notice  dated  5th  September 
1898,  and  held  in  accordance  with  the  company's  articles  at  its 
registered  office,  on  14th  September,  when  extraordinary  resolu- 
tions were  passed  that  the  company  be  wound  up,  and  that 
Frederick  W.  Danby  be  appointed  liquidator  for  the  purposes  of 
the  winding  up,  and  be  paid  as  remuneration  in  respect  thereof 
522.  108.  and  all  fees  actually  paid  out  of  pocket.  Notice  of  the 
extrtordinary  resolutions  was  advertised  in  the  Qovermitiefrd 
Gazette  of  16th  September  1898.  Danby  accepted  the  liquida- 
torship.  On  the  7th  September  he  informed  one  of  the 
petitioning  creditors'  solicitors  that  the  meeting  of  14th  Sep- 
tember w€LS  to  be  held.  The  petition  now  before  the  Court  was 
dated  8th  September  1898. 

The  petitioning  creditor  objected  to  the  nomination  of  a 
liquidator  by  the  shareholders  of  the  debtor  company,  and -it 
was  suggested  that  an  employ^  of  the  Trustees  Company  should 
be  appointed.  It  was  stated  by  the  creditor's  solicitors  in  a 
letter  to  the  debtor's  solicitors,  dated  15th  September,  that  when 
informed  of  the  meeting  of  14th  September  they  did  not 
understand  that  a  meeting  at  which  the  company  would  be 
placed  in  voluntary  liquidation  forthwith  had  been  caJled,  but 
one  only  to  consider  its  position  in  view  of  the  fact  that  a  writ 
to  recover  the  amount  due  had  been  served  upon  it.  The 
petition  now  became  returnable  before  Hood,  J. 

Neighbour  for  the  petitioner — The  order  should  be  made  ex 
debito  justitice.  It  lies  upon  the  debtor  company  to  show  that  the 
petitioner  can  get  nothing  if  the  compulsory  order  be  made : 
P<d7ner*8  Company  Precedents  (6th  ed.),  vol.  ii.,  pp.  34, 752.    The 
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nciple  is  stated  in  Bowes  v.  Hope  Society  (a) ;  In  re  Ghapd 
yuse  Colliery  Co,  (6) ;  The  General  Rolling  Stock  Co.  Ltd.  (c). 
re  there  is  no  proof  that  the  compulsory  vnnding-up  order  is 
rthless. 

Cu88en  for  the  liquidator — The  Court  will  not  make  the 
ler  unless  the  creditor  shows  that  he  will  be  prejudiced  by 
\  voluntary  winding  up :  Companies  Act  1890,  sec  131 ;  In 

New  York  Exchange  Ltd.  {d)\  In  re  RueseU,  Cordmer  & 
(e).  The  suggestion  of  the  company's  solicitor  that  the 
iter  should  be  adjourned  is  reasonable. 

Neighbour  in  reply  referred  to  In  re  KrasnopoUky  ReBtau- 
%t^  etc.,  Co.  (  /") ;  In  re  West  Hartlepool  Co.  (g)  ;  Companies  Act 
)0,  sees.  76,  86. 

Hood,  J.  A  creditor  of  a  limited  company  is  entitled  either 
get  his  debt  paid  or  to  have  the  company  wound  up  by  the 
iirt  as  a  general  principle ;  but  there  are  several  important 
ieptions  to  this,  one  of  which  arises  when  there  would  be 
possible  advantage  to  the  creditor  in  directing  that  an  order 
opulsorily  winding  up  the  company  should  be  made.  In  the 
isent  case,  beyond  the  question  of  costs  and  the  appointment 
a  particular  liquidator  I  can  see  no  advantage  to  the  creditor 
making  such  an  order.  The  company  is  at  the  present  time 
ng  wound  up,  and  the  uncalled  capital  is  about  to  be  called 
in  the  ordinary  way  and  distributed  among  the  creditors  of 
\  company.  No  attempt  has  been  made  to  impugn  the  honesty 
the  winding-up  proceedings  or  to  say  that  the  liquidator 
eady  appointed  is  unfit,  or  that  he  will  not  act  properly  in 
i  liquidation  and  as  well  as  any  other  person  appointed  by 
5  Court.  The  creditor  has  got  his  winding  up — the  company 
3  already  given  him  what  he  now  asks  the  Court  to  give  him. 
e  company  has  commenced  to  wind  up  its  business,  and  that 

(o)    [1866]  11  H.L.C.  389,  per  Lord  (d)    [1888]  39Ch.D.  415. 

Cranworth.  («)     [1891]  3  Ch.  171. 

(6)    [1883]  24  Ch.D.  259,  per  Bowen,  (/)  [1892]  3  Ch.  174. 

L.J.,p.  270.  {g)    [1875]  L.R.  10  Ch.  618. 
(c)     [1865]  34  Beav.  314. 
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is  all  it  can  do.     I  ought,  therefore,  to  refuse  the  application.  ^^^ 

That  position  is  amply  supported  by  the  authorities  cited   by  In  re 

Mr.  Cussen,  and  is  not  opposed  by  any  of  those  referred  to  by  Rbobnt's  Park 

Mr.    Neighbour.      In  addition   there    is   the   Ccympanies    Act      Sjjf,^ 

1890,  sec.  131 : — ''  The  voluntary  winding  up   of   a  company 

shall  not  be  a  bar  to  the  right  of  any  creditor  of  such  company 

to  have  the  same  wound  up  by  the  Court  if  the  Court  is  of 

opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a 

voluntary  winding  up."     This  clearly  implies  that  if  the  Court  is 

of  opinion  that  the  rights  of  the  petitioning  creditor  are  not 

prejudiced  the  prior  voluntary  winding  up  should  stand.     To 

make  the  order  now  asked  would  be  to  incur  extra  costs  for 

no  purpose.    I   feel,  however,  that  there  is  something  behind 

all  this  contest,  and  I  therefore  propose  to  make  an  order  which 

will  meet  the  case.     I  will  make  no  order  as  to  the  compulsory 

winding  up  asked  for,  but  order  the  voluntary  winding  up  to  be 

continued  under  the  supervision  of  the  Court,  with  liberty  to  the 

creditor  to  make  any  application  he  may  be  advised.    I  think 

the  petitioning  creditor  is  entitled  to  his  costs,  and  they  ought  to 

be  paid  out  of  the  assets  of  the  company. 

The  petition  will  be  dismissed  so  far  as  it  relates  to  a  com- 
pulsory order,  but  a  supervision  order  will  be  made  upon 
the  voluntary  winding  up.  The  respondent  is  to  pay  the 
petitioning  creditor's  costs  out  of  the  assets  of  the  company. 
The  liquidator  in  the  voluntary  winding  up  will  get  his  costs 
out  of  the  assets  of  the  company. 

Solicitors  for  the  petitioning  creditor :  Price  &  Price. 
Solicitors    for    the    Regent's    Park    Company:     Snowden, 
Neave  <fc  Demavae. 

R.  H.  c. 
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[IN  CHAMBERS.] 

ZWICKER  V,  KRONHEIMER  and  Anoth 

Practice — Discovery  in  cud  of  exeattion^  Defendant — **  Parti 
of  Supreme  Cowrt  1884"— Order  XL//.,  r.  32- 

A  defendant  in  whose  favour  a  judgment  for  costs  has 
"party  entitled"  within  the  meaning  of  Order  XLIL,  r.  32. 

It  is  not  necessary,  upon  an  application  under  this  nil< 
applicant  has  made  an  attempt  to  obtain  satisfaction  of  his  jc 

Application  on  summoas  for  an  order  und( 
r.  32. 

On  13th  May  1896  judgment  for  the  defends 
was  given  in  an  action  by  Leo  Zwicker  agains 
heimer  and  Theodore  Zwicker.  Final  judgment 
the  15th  May  1896,  and  pursuant  to  such  judg 
of  the  defendant  Theodore  Zwicker  were  < 
163t  4«.  \0d.  This  sum  was  alleged  to  be  "a 
and  unsatisfied."  It  was  now  sought  by  the  defe 
Zwicker,  upon  aiEdavits  showing  the  above  faci 
order  that  the  plaintiff  attend  before  a  Judg 
officer  of  the  Ck)urt  and  be  orally  examined  a 
of  satisfying  the  judgment,  and  that  he  prpduc 
account  at  the  examination.  The  summons  a 
.  the  plaintiff  pay  the  costs  of  the  application  and  c 

Eagleson  for  the  applicant — Only  a  prelin 
now  asked. 

(Counsel  was  stopped.) 

Wadey  for  the  plaintiff— The  Court  will  not : 
on  behalf  of  a  defendant.  Order  XLII.,  r.  32, 
sec.  216  of  the  Common  Law  Procedure  Statut 
powers  given  by  that  section  have  been  extende 
Act  an  examination  a^  to  a  debt  only  could  hi 
applicant  should  be  a  creditor.  The  word  "  ere 
person  to  whom  a  debt  was  owing  before  the 
obtained :  Cf.  Oilchrist  v.  CHlchrist  (a). 

(a)     [1893]  19  V.L.R.  735. 
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[Hood,  J.    The  words  here  are  "  party  entitled."]  ^ 

There  is  no  evidence  that  any  attempt  has  been  made  to  Zwickeb 

obtain  satisfaction  of  the  judgment :    Carney  v.   Duffus  (b) ;  Ebonheimeb. 

Edwards  on  Execution,  p.  65.     The  costs  are  in  the  Judge's  mod  j, 
discretion,  and  should  be  reserved  until  the  examination  Ls  held. 

Eagleaon  in  reply — If  necessary,  a  supplementary  affidavit 
can  be  filed,  showing  that  the  applicant  has  endeavoured  to 
obtain  satisfaction  of  the  judgment.  The  summons  should  ask 
for  costs. 

(Counsel  referred  to  Patterson  v.  Doyle,  Annual  Practice, 
1898,  p.  805. 

Hood,  J.  I  think  the  defendant  in  this  case  is  a  ''  party 
entitled  "  to  enforce  a  judgment  or  order,  and  is  therefore  within 
the  meaning  of  rule  32  of  Order  XLH.,  and  that  the  materials 
upon  which  this  application  is  now  made  are  sufficient.  The 
absence  of  any  statement  in  the  affidavit  to  the  effect  that 
execution  has  been  issued  by  the  present  applicant,  and  returned 
unsatisfied,  or  of  any  paragraph  to  the  like  efiect,  is  matter  to  be 
considered  only  when  dealing  with  the  question  of  costs.  If 
the  judgment  creditor  could  have  obtained  satisfaction  of  his 
judgment  in  any  way  other  than  by  the  present  application  it 
is  reasonable  to  assume  he  would  have  done  so.  I  can  see 
nothing  in  the  rule  requiring  such  information  to  be  given.  I 
reserve  the  question  of  costs  until  after  the  examination  has 
been  taken. 

I  shall  order  that  an  examination  be  taken  before  the  Chief 
Clerk. 

Application  allowed. 

Solicitors  for  the  plaintiff :  Maddock,  Johnson  <k  Jamieson. 
Solicitors    for    the  defendant,   Theodore   Zwicker:    Pavey, 
Wilson  &  Cohen. 


R.  H.  C. 


(6)    [1893]  14  A.L.T.  216. 
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1898 
September  22. 

HodgeSf  J, 


[PROBATE  JURISDICTION.] 

In  the  Estate  of  GIBNEY. 

AdmmistrcUkm—JRule    to    administer  freehold    land— A 
{No,  427)— 27  Vict.,  No,  230,  «.  4. 

A  rule  to  administer  the  real  estate  of  a  person  who  c 
passing  of  the  AdminigtrcUion  Act  1872  (No.  427),  may  be 
rule  to  administer  the  personal  estate  of  the  deceased  has 
another  person. 

In  re  WUkinson  (6  V.L.R.  I.  64)  followed. 

Motion. 

One  Qibney  died  intestate  before  the  A 
1872  (No.  427)  came  into  force.  A  rule 
personal  estate  of  the  intestate  was  grantee 
An  application  was  made  by  Eliza  Qibn 
intestate,  to  the  Registrar  of  Probates  for  a 
the  real  estate. 

The  Registrar  asked  why  the  same  pei 
appointed  to  administer  to  both  real  and  j 
was  alleged  by  the  widow  that  James  Gibn< 
of  a  breach  of  trust.  The  Registrar,  being  c 
person  only  should  administer  to  the  real  a; 
refused  the  application,  and  suggested  that  tl 
obtain  first  a  rule  to  revoke  the  grant  to  Jam( 
apply  for  a  grant  to  herself  of  administrj 
estate.  It  was  alleged  by  the  applicant  tha 
personal  estate  had  disappeared.  The  matte 
the  Court. 


Cuaaen  for  the  applicant — In  re  Jones  (a) 
present  application.  The  practice  of  appoint 
administrator  of  both  real  and  perspnal  estate 
venience.  A  revocation  of  the  grant  to  Jame 
good.  The  applicant  intends  to  bring  an  act 
maladministration.  By  Act  No.  427  the  Li 
general  intention  in  cases  of  intestacy  that 
represent  the  deceased  for  all  purposes.     Tha 

(a)    [1882]  8  V.L.R.  (I.)  48. 
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No.  230.     Notwithstanding  the  repeal  Molesworth,  J.,  said  he  ]^ 

would  continue  to  grant  rules  to  administer :    In  re   Wilkin-   In  thb  Estate 
son  (b) ;  In  re  Ewing  (o).     There  is  no  statute,  but  merely  the        Gibnby. 
policy  of  the  law,  which  requires  that  the  same  person  should      jsodgea,  J. 
administer  both  real  and  personal  estate.    Until  the  Act  427 
was  passed  freehold  lands  were  kept  distinct  from  all  other 
property.    That  Act  brought  all  property  into  the  same  net: 
Administration  and  Probate  Act  1890,  sees.  5,  6,  7. 

Hodges,  J.  I  think  I  may  grant  this  motion.  I  assume 
that  the  affidavits  show  that  it  is  undesirable  that  the  brothers 
should  administer  the  real  estate.  The  Act  No.  230,  under 
which  a  rule  to  administer  was  granted,  has  been  repealed,  and 
now  there  is  not  any  Act  under  which  this  can  be  done. 

Gussefn — Molesworth,  J.,  granted  administration  as  if  a  rule 
to  administer  had  been  granted.  The  Act  only  applied  to 
matters  arising  out  of  deaths  occurring  after  that  Act  came  into 
force. 

Hodges,  J.  In  re  Wilkinson  is  a  direct  authority  for 
granting  a  rule  to  the  brother,  and  therefore  I  think  I  can 
grant  it  to  the  widow.  I  grant  administration  in  the  form  in 
which  it  was  granted  in  that  case. 

Motion  granted. 

Solicitors  for  applicant :  Croft  &  Rhoden. 

R.  H.  c. 

(6)    [1879]5V.L.R.  (I.)64.  (c)    [1880]  6  V.L.R.  (I.)  93. 
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September  30. 
Hood,  J. 


[IN  LUNA( 

In  the  Matteb  of  El 

The  Lunacy  Act  1890  {No.  1113),  88.  134', 

In  applications  under  sec.  134  of  the  Luna 
of  an  alleged  lanatic  be  applied  towards  tha' 
intended  application  should  be  served  upon  t 

Motion  under  sec.  134  of  the  Ia 
Eliza  Prout  was  entitled  under 
Josiah  Prout,  to  certain  real  and 
alleged  that  Eliza  Prout  was  of  ur 
managing  her  business  affairs.  1 
made  by  the  executors  and  execi 
order  that  they  be  at  liberty  to  aj 
for  her  maintenance.  The  alleged 
the  custody  of  her  mother,  the  ex 
the  latter*s  death,  and  it  was  desir 
same  custody.  No  notice  of  the  e 
Eliza  Prout. 


L.  S.  Wool/  to  move. 

Hood,  J.  I  think  in  an  appli< 
act  with  the  utmost  care.  It  is  s 
person  alleged  to  be  a  lunatic  her 
have  notice  of  the  application,  an< 
served  by  some  person  other  th 
relatives  of  Eliza  Prout. 

Solicitor  for  applicants :  Rigby. 
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RTDER  V.  FREEBODY.  *_ 

CANTY  V.  BRUSSELS.  U 

CANTY  r.  MILLER.  SepUmh 
CANTY  V.  BAKER. 

'  Person  aggrieved  " — Informant— Justices  Act  1890  (xVo.  1105), 
--4r^ic(e  qf  food — Sale — Nature  and  composition — Health  Act 
8),  ss,  43,  46. 

inon  aggrieved  "  in  sec.  141  of  the  Justices  Act  1890  include  an 
aformation  has  been  dismissed  by  a  court  of  petty  sessions, 
id  '*  to  the  prejudice  of  the  purchaser  "  within  the  meaning  of 
Uh  Act  1890  (No.  1098),  when  the  purchaser  is  supplied  with  an 
oily  different  to  the  particular  article  demanded  by  him. 

Review, 

Rider  v,  Frekbody. 
ler,  an  inspector  of  the  Prahran  municipality, 
in  H.  Freebody,  a  grocer,  in  the  Court  of  Petty 
Vahran,  upon  information  under  sec.  43  of  the 
890,  for  having  sold,  to  the  prejudice  of  the 
irticle  of  food — to  wit,  limejuice — not  of  the  nature, 
quality  demanded  by  the  purchaser.  Rider  &sked 
n  Freebody 's  shop,  in  Chapel-street,  Prahran,  and 
bottle  of  it.  The  "  limejuice  "  so  called  was  found 
to  contain  about  96.4  per  cent,  of  water  and  2.9  per 
gtcid.     The  justices  dismissed  the  information,  with 

3r  facts  necessary  to  the  report  of  this  case  may 
'om  the  judgment. 

Canty  v.  Brussels. 
CAirrY  V.  Miller. 
Canty  v.  Baker. 

Eises  the  defendants  were  severally  charged  in  the 

jT  Sessions,  Melbourne,  upon  information  under  the 

ea  Act  1890,  sec.  40   (4),  as  occupiers  of  houses 

r  persons  who  had  no  lawful  means   of  support. 

ismissed  the  several  informations. 

review  these  decisions  obtained  by  the  informants 

hearing  before  Hodges,  J.     It  was  objected  by  the 
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defendant  in  each  case  that  the  informant 
"  aggrieved  "  within  the  meaning  of  sec.  141 
1890,  and  was  therefore  not  entitled  to  mo 
review.     Hodges,  J.,  referred  the  orders  t 
Argument  upon  the  objection  was  heard  in 

i^.       same  time. 

r 

R.  Box  (Ctussen  with  him)  to  move  the  or 

first  case. 

El. 

Isaac  A,  Isaaoe,  A.G.  {Finiayaon  with 
order  absolute  in  the  other  cases. 

Bryant  for  the  defendant  Freebody  to 
informant  is  not  a  "  person  aggrieved  "  wit 
sec.  141  of  the  Justices  Act  1890.  The  gove 
section  are  "  aggrieved  by  summary  convictic 
(this  means  an  order  of  a  civil  nature)  "  or 
warrant  has  been  issued  " — that  is  to  say, 
aggrieved  first  by  a  conviction,  second  by  ; 
where  his  liberty  is  affected. 

[Hodges,  J.     Why  should  an  order  dismiss 
be  different  from  one  dismissing  a  criminal  m 

In  the  latter  case  a  new  trial  cannot  be  hi 
asked  here  by  the  informant.  "  Order  "  is  d( 
the  Justices  Act,  but  it  is  used  with  varying 
out  the  Act.  "  Person  aggrieved  '*  is  first  us( 
sees.  136,  151,  the  latter  section  being  tal 
Vict.,  c.  42,  sec.  2.  The  words  "  either  party 
are  left  out  of,  and  the  words  "  person  agg 
our  Act.  The  object  was  not  to  affect  th 
limit  the  powers  given.  In  Davys  v.  Dougl 
sec.  2  of  20  &  21  Vict.,  c.  43,  is  discussed 
upon  the  words  "  either  party  to  the  proce 
Vict.,  c.  68,  sec.  20,  the  word  "  aggrieved  "  is 
principle  is  shown  in  Reg,  v.  DuTican  (6),  viz 
destroying  the  fundamental  principle  must  b 

(a)    [1859]  4H.  &  N.  180;  28  L.J.M.C.  193.        (6) 
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Counsel  referred  to  R  v.  Meyer  (c) ;  Smith  v.  Union  Bank 
of  London  (d)  ;  Exparte  Sidebotham  (e),  Bankruptcy  Act  1879 
(Eng.)  32  &  33  Vict.,  c.  71,  sec.  71 ;  R  v.  Keepers  of  Peace 
of  London  (/). 

The  object  of  the  Act  must  be  looked  at,  together  with 
the  definition :  In  re  Reed,  Bowen  <t  Co,  (g).  Exparte  Walter  (A), 
referred  to  in  Exparte  Sidebotham,  is  practically  followed 
in  In  re  Langtree  (i).  A  distinction  is  drawn  between  "  person 
aggrieved  "  and  "  person  affected  " :  Stokes  v.  GhecUand  (k),  A 
person  dissatisfied  is  not  necessarily  a  person  aggrieved.  An 
inspector  is  not  a  person  who  feels  himself  aggrieved  within  the 
meaning  of  sec.  141.  He  merely  gets  a  statutory  right  to 
prosecute  in  certain  cases. 

[Williams,  J.  Would  not  the  definition  in  In  re  Reed, 
Bowen  &  Co.  affect  this  case  ?] 

There  is  no  criminal  element  in  that  case.  Under  the  Health 
Act  1890,  sees.  329,  331,  the  whole  penalty,  if  recovered,  goes  to 
the  municipal  council.  In  A  ttfldd  v.  Box  (I)  there  was  merely 
an  order  for  the  issue  of  a  warrant.  If  the  warrant  does  not  issue 
the  person  desiring  it  is  aggrieved.  If  no  hearing  has  taken 
place  the  informant  has  a  right  to  demand  that  the  proceedings 
he  heard  and  determined.  He  is  then  a  "  person  aggrieved."  By 
sec.  154  of  the  Justices  Act  a  special  remedy  is  given  if  the 
justices  refuse  to  hear. 

[a'Beckett,  J.  Sec.  141  is  a  sort  of  drag-n3t.  In  In  re 
Reed,  Bowen  &  Co.  the  Judge  is  dealing  strictly  with  a  criminal 
appeal.] 

Sec.  141  is  a  combination  of  sees.  1  and  4  of  Act  No.  571. 
The  matter  has  been  discussed,  but  not  decided  in  our  Courts : 
ShUlinglaw  v.  Taffs  (m) ;  O'Loughlin  v.  McCay  (n).  If  there 
is  no  right  to  review  an  acquittal  the  mere  tacking  on  of  an 
order  for  costs  will  not  give  the  right. 

[Hodges,  J.    An  order  to  review  is  not  like  certiorari,  a 
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(c)  [1875]  1  Q.B.D.  173. 

(i)    [1894]  70  L.T.  736. 

(d)  [1876]  I  Q.B.D.  31. 

{h)    [1893]  68  L.T.  457. 

(e)  [1879]  14  Oh.  D.  458. 

(I)    [1886]  12  V.L.R.  7. 

(/■)  [1890]  26  Q.B.D.  367. 

(m)  [1898]  23  V.L.R.  526. 

to)  [1887]19Q.B.D.  174. 

(n)  [1898]  23  V.L.B.  660, 

(A)  [1876]  2  Ch.  D.  326. 
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Brussels. 
Canty 
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Miller. 
Canty 

V. 

Baker. 


bringing   up  of   the    proceedings   below.      It  merely  reviews 
them.] 

Mitchell  (Purves,  Q.C.,  with  him)  for  defendant  Brussels  to 
show  cause — In  this  case  no  costs  were  awarded  against  the 
prosecuting  constable.  The  Court  treats  the  words  "  deemed  to 
be  a  person  aggrieved  "  as  equivalent  to  "  person  aggrieved  : " 
Graves  Case  (o). 

[Hodges,  J.  The  person  in  that  case  was  really  in  the  same 
position  as  any  other  member  of  the  public] 

Counsel  referred  to  Powell  v.  Birmingham  Vinegar  Co.  (p) ; 
Kennedy  v.  Purser  (q) ;  Reg.  v.  Keepers  of  the  Peace  (r);  Burns 
Justice  (30th  ed.),  p.  626. 

Coldham  for  defendants  Miller  and  Baker  to  show  cause 
referred  to  Rex  v.  Middlesex  Justices  (s) ;  Davys  v.  Douglas  (t) ; 
Drapers'  Co.  v.  Haddon  (u) ;  Rex  v.  Oxford  (Inhabitants)  (v) ; 
Reg.  V.  Russell  (w) ;  Rex  v.  Reason  (x). 

[Hodges,  J.  The  Justices  ilc^  1890,  sec  77  (17)  seems  to 
contemplate  an  appeal  in  a  case  of  dismissal.] 

The  last  case  was  followed  in  Rex  v.  Smith  (y),  cited  in  R,  v. 
Orover,  exparte  Parsons  {z).  Where  a  sufficient  remedy  by  appeal 
is  provided  by  statute,  no  other  remedy  will  be  allowed :  R.  v. 
Fetherston,  exparte  Roberts  (a). 

[Cussen — An  order  to  review  is  deemed  an  abandonment  of 
the  right  of  appeal.] 

The  Jtcstices  of  the  Pea/^e  Act  1865,  sec  150,  limited  an  appeal 
to  points  of  law  and  to  an  application  for  a  case  stated.  As  to 
what  is  an  "order"  within  the  meaning  of  Act  No.  571,  see 
R.  V.  Webster,  exparte  Collins  (b).  In  In  re  Mercantile  Barik, 
exparte  Millidge  (c),  it  is  shown  that  when  the  word  "  order  "  is 
met  with  in  a  section  it  does  not  necessarily  mean  that  the  full 


(0)    [1S69]L.R.  4Q.B.  715. 


(u;)    [1854]  3  E.  &  B.  942. 


(p) 

[1894]  A.C.  8. 

{X) 

[1795]  6T.R.375. 

{q) 

[1898]  23V.L.R.  530. 

(y) 

[1800]  8  T.R.  58a 

(r) 

25  Q.B.D.  357. 

(2) 

[1881]  7  V.L.R.  (L.)  334. 

W 

[1832]  3  B.  &  A.  938. 

(a) 

[1886]  12  V.L.R.  159. 

(0 

4  H.  &  N.  180  ;  28  L.  J.  M.C.  193. 

(6) 

[1878]  5  V.L.R.  (L.)  101. 

(tt) 

[1892]  9  Times  L.R.  36. 

(c) 

[1893]  19V.L.R.527,atp. 

(V) 

[1811]  13  East.  411. 
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effect  of  the  interpretation  clause  is  to  be  given  to  it.     It  has 
been  held  that  where  a  prohibition  is  asked  for  dismissal  of  a 
case  is  not  an  order :  Exparte  Schneider  (d). 
Counsel  referred  to  jB.  v.  Antrim  Justices  (e). 

Box  in  reply — The  Justices  Act  1890,  sec.  141,  decides  the 
point. 

[Hodges,  J.  The  question  is  whether  that  section  gives  a 
right  of  appeal  in  a  case  of  dismissal.] 

The  jurisdiction  given  by  that  section  to  the  Court  is  to 
order  a  rehearing  in  every  case  where  justices  are  wrong 
in  law 

(Counsel  was  stopped.) 

[Peb  Curiam.  We  are  with  you  independently  of  the 
question  of  the  award  of  costs.] 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  a'Beckett,  and  Hodges,  JJ.]  In  all  these  cases  a 
preliminary  objection  was  taken  by  counsel  for  the  several 
defendants.  The  point  raised  is  a  very  important  one,  and 
appears  never  to  have  been  expressly  decided  in  this  colony. 
The  objection,  shortly  put,  is  that  there  is  no  appeal  in  these 
cases  under  sec.  141  of  the  Justices  Act  1890 — in  other  words, 
that  an  order  to  review  cajinot  be  obtained  under  sec.  141  where 
the  defendant  to  an  information  has  been  acquitted,  and  that 
the  defendant,  once  he  is  acquitted  by  the  justices,  is  secure,  so 
to  speak,  from  being  harassed  by  further  proceedings  in  relation 
to  the  same  charge,  and  therefore  this  section  does  not  cover 
the  case  of  a  review  of  the  acquittal  of  a  defendant  or  of  the 
dismissal  of  an  information  against  him.  Whether  that  is  a  good 
objection  or  not  depends  upon  the  construction  to  be  placed 
upon  the  first  part  of  sec.  141,  which  is  as  follows : — "  Where 
any  person  who  feels  aggrieved  by  the  summary  conviction  or 
by  any  order  of  any  Court  of  Petty  Sessions  or  justice  or 
against  whom  any  warrant  has  been  issued  by  any  Court  of 
Petty  Sessions  justice  or  clerk  of  petty  sessions  shows  by 
aflSdavit  to  a  Judge  of  the  Supreme  Court  sitting  in  Court  or 

{d)    [1872]  11  N.S.  W.R.  (L.)  100.  (e)    [1895]  LR.  2  Q.B.  &  Ex.  603. 

7.L.E.,  VoL  XXIV.  C  C 
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Chambers  a  primd  facie  case  of  error  or 
of  such  court  or  such  justice  or  clerk  or 
such  justice  or  clerk  had  no  jurisdiction  or  i 
or  make  such  order  or  issue  such  warrant  or 
order  or  warrant  ought  not  in  law  to  have  l 
he  may,"  etc. 

The  question  involved  is,  whether  tl 
information  against  a  defendant  is  includei 
by  any  order  of  any  Court  of  Petty  Session 
of  English  authorities  have  been  cited  to  us 
may  be  said  in  reference  to  those  authorities 
the  Court  does  not  derive  much  assistance 
the  point  raised  depends  upon  the  construct 
and  not  only  upon  the  construction  of  sec. 
that  of  other  sections  of  that  Act.  Howe 
those  English  authorities  show  that  the 
aggrieved"  are  capable  of  including  ar 
defendant  to  an  information  has  been  acq 
charge  against  a  defendant  has  been  dismii 
from  the  English  authorities  the  definite  vi( 
are  capable  of  including  that  event.  I  ma 
Davjjs  V.  Douglas  (/).  That  was  a  case  in  ¥ 
place  against  an  acquittal  by  magistrate 
having  been  dismissed.  The  appeal  was  by 
The  Act  under  which  the  point  was  raised 
&  21  Vict.,  c.  43,  sec.  2  of  which  provid 
hearing  and  determination  by  a  justice  or  j 
of  any  information  or  complaint  which  he 
to  determine  in  a  summary  way  by  any  law  i 
after  to  be  made  either  party  to  the  proceec 
justice  or  justices  may  if  dissatisfied  with  th 
as  being  erroneous  in  point  of  law,  apply," 
in  that  case  that  the  section  did  not  cover  tt 
where  the  justices  dismissed  the  informatioi 
that  it  did,  and  apparently  so  held  on  t 
section  said  "  either  party  to'  the  proceed 
justice  or  justices  may  if  dissatisfied  with  th 

(/)    4  H.  &  N.  180. 
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as  being  erroneous  in  point  of  law,  apply,"  etc.  The  Court 
appears  to  have  held  in  that  ease  that  a  determination  included 
a  determination  in  favour  of  the  person  charged,  and  that  the 
informant  may  be  a  person  "  aggrieved  "  by  the  determination 
because  the  section  said  "either  party  to  the  proceedings." 
Those  words,  "  either  party,"  it  is  true,  are  not  in  our  sec.  141, 
but  the  words  in  our  section  are  "  any  person  who  feels 
aggrieved."  In  our  local  legislation  prior  to  this,  the  form  of 
expression  used  was  "  either  party."  That  language  has  been 
departed  from  by  Parliament  in  the  present  Act.  No  doubt 
that  was  done  advisedly,  and  the  Court  thinks  that  the  reason 
why  the  words  "  any  person  "  were  substituted  for  the  words 
"  either  party  "  was  to  make  the  section  more  elastic,  and  the 
intention  was  not  to  limit  the  right  of  either  litigant  or  of  a 
person  interested  who  might  have  a  right  to  appeal  and  that  far 
from  the  words  being  words  of  limitation  they  are  words  of 
expansion. 

Then,  in  our  own  Act,  it  is  clear  that  in  sec.  77,  sub-sec.  17, 
Parliament  contemplated  an  appeal  of  the  present  description. 
That  sub-section  provides : — "  If  the  Court  dismiss  such  informa- 
tion or  complaint  such  Court  shall  make  an  order  of  dismissal 
of  the  same  and  shall  give  the  defendant  in  that  behalf  a 
certificate  thereof  signed  by  the  adjudicating  justices  or  one  of 
them  or  by  the  clerk  of  the  said  Court  if  the  same  be  demanded 
which  certificate  without  further  proof  shall  upon  its  production 
be  a  bar  to  any  other  information  complaint  action  or  legal 
proceeding  in  any  Court  other  than  proceedings  in  the  nature  of 
appeal  for  the  same  matters  respectively  against  the  same 
party."  The  important  words  are  "  other  than  proceedings  in 
the  nature  of  appeal."  From  those  words,  it  is  perfectly  clear 
that  Parliament  contemplated  the  possibility,  at  any  rate,  of  an 
appeal  from  an  order  of  the  Court  of  Petty  Sessions  dismissing 
an  information. 

Again,  looking  further  back  in  the  Act,  we  come  to  the 
interpretation  section — sec.  4 — which  is  very  large  in  its  terms. 
It  is  important  on  two  points,  first,  as  to  the  meaning  of  the 
word  "order;"  and,  secondly,  as  to  the  meaning  of  the  .word 
"defendant."     "*  Order*  shall   include   order  adjudication   de- 
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^'^-  cision  grant  or  refusal  of  any  applicai 

1898  whatsoever  kind  made  by  justices  of  aj 

tiDEB  Now,   even   stopping   there,   the  wor< 

£EBODY.  enough  to  include  the  present  case ;  bu 

Janty  refusal  by  justices   or  any  court  of 


V. 


ussELs.       determine   any  information  or   compl 
'anty 
„.  application."    Then,   as    to   the    won 

Janty*        section  says  "'defendant'  shall   inck 

»•  person  opposing  or  duly  served  with 

and  any  accused  person."     It  is  to  be 

*^^**         "defendant"  is  to  include   any  accu 

back  to  sec.  141,  and  reading  it  in  th 

1 7,  and  of  the  interpretation  section, 

the  person  who  feels  "aggrieved"  by 

petty  sessions  can  call  upon  the  in 

defendant,  or  accused  person,  or  other 

taining  any  order  of  a  court  of  petty  s 

the  order  should  not  be  reviewed.     A 

present  case,  we  find  that  any  party  a 

call  upon  the  accused  or  other  party 

the  order  to  do   so.     What  order  wo 

interest  in  maintaining  here  ?     Surel} 

The  conclusion  we  have  come  to 

contemplated  that  there  might  be  an 

of  an  information,  but  that  under  our  . 

given  in  terms,  and  that  "  any  order  o; 

includes  the  determination  of  justices 

and  that  under  the  word  "  defendant " 

the  accused  ;  and  that  if  the  order  ol 

made  in  his  favour  is  attacked  by  the 

call  upon  him  as  the  person  interestec 

of  dismissal  to  show  cause  against  ii 

reasons   we  think    that  the  prelimim 

founded. 


The  orders  to  review  were  then 
only  case  calling  for  a  report  is  that  of 
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Rider  v.  Frbebody.  F.C. 

Bryant — The  sale  was  not  to  the  purchaser's  prejudice  within  l^^S 

sec.  43  of  the  Health  Act  1890 :   Sandys  v.  Small  (g).     As  soon         Ridkb 
as  he  is  told  that  the  article  or  drug  is  not  of  the  nature,      Fkemody. 
quality,  and  substance  of  the  article  demanded,  then  the  obliga- 
tion is  cast  upon  him  of  showing  in  what  respect  it  is  not 
pure. 

[Hodges,  J.  If  it  is  enough  for  defendant  to  show  tHat  the 
limejuice  is  a  mixture  sec.  46  of  the  Health  Act  1890  is  useless.] 

Gage  v.  Elsey  (h)  is  to  the  same  effect  as  Sandys  v.  Small. 
When  a  purchaser  knows  that  the  spirits  sold  him  are  diluted 
the  sale  is  not  to  his  prejudice  within  sec.  43  :  Morris  v.  John- 
son (i). 

[a'Beckett,  J.  If  the  article  is  not  that  which  the  purchaser 
asks  for,  is  it  enough  that  it  contains  a  particle  of  that  article  ?] 

The  proportion  is  referred  to  in  Sandys  v.  SmalL  The 
informant  is  put  upon  inquiry.  If  the  article  is  merely  flavoured 
with  limejuice  that  fact  may  be  a  ground  of  prosecution  for 
adulteration. 

Counsel  referred  also  to  Reg,  v.  Fvllarton  (k) ;  WM  v. 
Knight  (l). 

Box  in  reply  was  not  heard. 

Williams,  J.,  delivered  the  judgment  of  the  Court.  This 
was  an  order  nisi  to  review  a  decision  of  the  Court  of  Petty 
Sessions  at  Prahran,  which  was  dismissed,  with  costs,  on  an 
information  laid  by  Rider  against  Freebody.  The  information 
charges  that  the  defendant  did  sell,  to  the  prejudice  of  the  said 
Rider,  as  purchaser,  an  article  of  food,  to  wit,  limejuice,  which 
was  not  of  the  nature,  substance,  and  quality  of  such  article  of 
food  demanded  by  the  said  Rider,  contrary,  etc.  The  ground  of 
the  order  nisi  is  that  the  evidence  given  on  the  hearing  of  the 
information  proved  the  offence  with  which  the  defendant  was 
charged,  and  that  the  defendant  should  have  been  convicted. 
So,  what  we  have  to  do  is   to   see  whether  there  was  any 

(y)    [1878]  3  Q.B.D.  449.  {k)    [1886]  12  V.L.R.  26. 

{h)    [1883]  10  Q.B.D.  518.  (I)     [1877]  2  Q.B.D.  530. 

(i)     [1889]  ^  Times  Jj.R,  171. 
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evidence  upon  which  the  justices  could  properly  arrive  at  the 
determination  at  which  they  did  arrive.  For  that  purpose  it  is 
necessary  to  examine  the  evidence.  The  evidence  is  stated  in 
the  affidavit  of  Rider,  the  applicant  for  the  order  nisi.  He 
states  that  he  called  at  the  shop  of  the  defendant,  and  asked  for 
a  bottle  of  limejuice;  that  the  bottle  produced  in  Court  was 
handed  to  him,  and  that  he  paid  6d.  for  it,  and  then  stated  that 
he  had  bought  it  for  the  purpose  of  analysis.  He  then  states 
that  Frederick  Dunn,  public  analyst,  was  called,  and  that  Dunn 
deposed  that  the  contents  of  the  bottle  were  not  limejuice,  but 
an  artificial  preparation,  consisting  of  96*4  parts  of  water  (con- 
taining a  small  amount  of  essential  oil,  which  gave  the  flavour 
of  limes),  three  parts  of  citric  acid,  and  small  proportions  of 
colouring  matter  and  ash.  Dunn  added  that  the  sample  con- 
tained little,  if  any,  genuine  limejuice.  Now,  the  defendant 
admits  that  this  evidence  is  correct.  He  admits  it  in  a  curious 
way.  He  says,  in  his  affidavit — "  My  solicitor  also  asked  Mr. 
Dunn  whether  he  would  undertake  to  say  that  there  was  no 
limejuice  in  the  sample,  to  which  Dunn  replied — '  I  will  not 
say  that  there  is  not  any.'"  That  amplified  the  previous 
statement  of  Dunn  that  the  contents  of  the  bottle  were  not 
limejuice,  and  that  there  was  little,  if  any,  limejuice  in  the 
bottle.  Taking  all  the  evidence,  it  amounts  to  this,  that  there 
might  have  been  a  few  drops  of  limejuice  in  the  bottle. 

Now,  under  sees.  43  and  46  of  the  Health  Act  1890,  Mr.  Bryant 
has  raised  two  points.  First,  he  says  that  the  sale  was  not  to  the 
prejudice  of  the  informant,  because  he  got  limejuice  mixed  with 
something  else,  and  he  had  notice  of  the  fact  that  he  was  not  getting 
pure  limejuice,  but  a  mixture.  Having  regard  to  the  authorities 
cited,  that  position  would  apparently  be  correct  if  the  evidence 
supported  it.  But,  in  all  the  cases  cited,  the  purchaser  actually 
got  the  article  for  which  he  asked,  though  in  a  mixed  state,  and 
as  he  had  notice  of  the  fact  of  mixture,  it  was  held  that  he  was 
not  prejudiced.  The  present  case,  however,  diflfers  in  a  very 
material  way  from  the  cases  cited.  In  this  case  the  purchaser 
does  not  get  what  he  asks  for.  He  asks  for  limejuice,  and 
what  he  gets  is  something  with  a  few  drops  of  limejuice  in  it — 
possibly  a  very  few  drops,  for  the  analyst  says  that  there  was 
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little,  if  any,  limejuice  in  the  bottle;    he  is  asked    in   cross-  ^'^' 

examination  whether  he  will  swear  that  there  is  no  limejuice,  1898 

and   he   says  he   will  not  swear  that  there  is  not  any.     The         Rider 
purchaser,  therefore,  did  not  get  the  article  which  he  demanded,      frkwbody. 
He  got  something  which  was  simply  rubbish,  and   not  limejuice     ffi^i^  j 

at  all.     That  fact  gets  rid  of  the  authorities  cited,  and  shows     

that  the  sale  was  to  the  prejudice  of  the  purchaser. 

Then,  as  to  the  second  point,  under  sec.  46,  that  is  disposed 
of  by  the  evidence,  for  to  protect  the  seller  the  label  must  state 
the  nature  or  composition  of  the  mixture.  The  label  does  not 
do  that  at  all ;  it  consists  really  of  a  series  of  advertisements, 
and  to  regard  these  as  a  statement  of  the  "  nature  and  compo- 
sition "  of  the  article  would  be  obviously  wrong. 

The  only  further  matter  for  notice  is  that  the  evidence 
shows  that  the  ingredients  were  not  added  fraudulently  to 
increase  the  bulk  of  the  article,  or  to  conceal  its  inferior  quality 
(see  sec.  43,  sub-sec.  1).  But  in  the  view  we  take  of  the  case 
these  questions  are  immaterial,  whether  in  relation  to  sec.  43  or 
sec.  46. 

Sec.  43  requires  that  the  purchaser  should  get  the  article  he 
asks  for,  and  the  evidence  shows  that  he  did  not  get  it.  He  got 
something  quite  different.  The  order  will  be  made  absolute, 
with  costs,  and  the  case  will  be  remitted  to  the  justices  for 
re-hearing. 

Solicitors  for  complainant  Rider :  Herald  &  Roberta. 
Solicitor  for  complainant  Canty :  Ouinneaa,  Crown  Solicitor. 
Solicitors  for  defendant  Freebody :  Westley  Jk  Dale. 
Solicitors  for  defendant  Brussels :  Oillott,  Bates  Jk  Moir. 
Solicitors  for  defendants   Miller  and   Baker:    Oaunson  A 
Steivart. 

K.  H.  c. 
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Hoodf  J, 


[IN  CHAMBERS. 

In  re  a.  D.  MICHIE,  a  So 

SoUcUor— Taxation  of  Gost8—BUl  of  costs - 

A  Bolioitor  when  delivering  his  bill  of  costs  to  a 
draw  the  bill  if  not  paid  and  to  send  in  a  correctei 
of  delivery  of  the  first  bill  makes  clear  to  the 
delivered  bill  are  not  enforceable. 

In  re  Thompson  (30  Ch.  D.  441)  applied. 

Application  on  summons  for  an  ord 
delivered  by  Archibald  Donnelly  Micl 
Turner,  a  client,  be  referred  for  taxatior 

It  was  stated  by  the  solicitor  that  tl 
to  withdraw  the  bill  of  costs  if  taxation 
that  he  considered  that  one  of  the  chi 
was  too  low,  the  charge  being  mad( 
amicable  settlement. 

The  further  material  facts  may  be 
ment 


G.  J.  McFarlane  for  the  applicant- 
bill  is  not  entitled  to  withdraw  it  unless 
distinct  intimation  that  some  of  the  itei 
re  Thompson  (a) ;  In  re  Hopkins  (6). 
the  bill  is  a  covert  threat  that  if  they 
will  charge  more  money. 

EagUson  for  the  solicitor — In  In  re 
the  bill  was  unconditional.  In  In  re  Tl 
eight  days  was  required.  The  letter  i 
did  not  consider  themselves  bound  by  t 
delivered. 

[Hood,  J.  It  does  not  explain  thj 
not  enforceable.  The  statement  is  one  ' 
It  says  in  effect  "  There  is  my  bill ;  it  is 

No  case  of  hardship  to  the  client  hai 


(a)    [1885]  30  Ch.  D.  441. 


(ft)   [: 
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Hood,  J.    On  6th  September  of  this  year  the  solicitor  sent  in  ]^ 

his  bill  of  costs  to  his  client  accompanied  by  a  letter  in  which  /n  re 

occurs  the  following  passage  ; — "  As  desired  I  send  complete  — 

costs,  including  everything  up  to  27th  July.    The  whole  thing  '    ' 

is  made  out  on  the  basis  of  settling  without  disputes  of  any 
kind,  or  of  the  necessity  of  bringing  others  in,  in  which  case 
more  expense  will  be  incurred.  If  my  costs  are  to  be  taxed  I 
reserve  the  right  to  withdraw  the  costs  now  sent,  and  send  in  a 
proper  account."  The  whole  question  is  whether  a  solicitor  may 
impose  these  conditions,  and  I  think  the  matter  is  completely 
covered  by  the  authority  referred  to  in  argument:  In  re  Thomp- 
son (c).  A  solicitor,  unlike  an  ordinary  creditor,  is  not  at  liberty 
to  send  in  a  corrected  account.  He  sends  in  his  bill  of  costs,  and  is 
bound  by  it.  But  he  may  impose  fair  conditions.  He  could  have 
said,  as  was  suggested  in  the  case  referred  to,  "  There  is  my  bill. 
It  is  a  bill  which  cannot  be  taxed  because  it  includes  items  I 
cannot  enforce  against  you.  If  you  pay  these  items  I  am  willing 
to  take  the  amount  of  that  bill.''  The  client  then,  understanding 
his  exact  legal  position,  can  say  '* Yea!"  or  "  Nay!"  But  a  solicitor 
is  not  entitled  to  say  '*'  There  is  my  bill  of  costs!  If  you  do  not 
pay  it  I  shall  send  in  a  larger  bill  for  taxation."  That  being  so,  the 
summons  will  be  allowed  with  costs.  It  may  be  a  hard  case, 
but  with  that  I  have  nothing  to  do.  The  costs  of  this  applica- 
tion to  be  costs  in  the  reference. 

Summons  allowed. 

Solicitor  for  applicant :  C.  J.  McFarlane, 

R.  H.  c. 

(c)    30  Ch.  D.  441. 
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^  1?W,^  [PRACTICE  COURT.] 

October  19. 

GILL  V.  RYAN. 

^*^^*    *        Practice— Affidavit— Commisnoner^DeponetU^s    solicitor— In»trumerU8    Act    1896 

{No,  1423),  8.  7. 

The  affidavit  required  by  sec.  7  of  the  Inatruinents  Act  1896  was  sworn  before 
plaintiff's  solicitor  as  commissioner.  Defendant  gave  no  notice  of  defence,  bat  at 
the  hearing  objected  to  the  affidavit.  The  Court  of  Petty  Sessions  then  heard 
evidence,  and  made  an  order  in  compUinant's  favour. 

Hddf  that  the  affidavit  was  irregular. 

Held  also  that,  the  order  being  based  upon  the  evidence  taken  in  Court  and 
not  upon  the  affidavit  in  question,  was  good. 

Order  to  Review. 

Henry  Rhodes  Gill  issued  a  summons  under  sec.  7  of  the 
Instruments  Act  1896  in  the  Court  of  Petty  Sessions  at  Dunolly 
to  recover  from  Helena  Ryan  the  sum  of  2SL  10s.  for  money  due 
on  a  promissory  note  made  by  the  latter.  The  affidavit  in 
support  of  the  summons  was  sworn  by  Gill  before  Edward  S. 
Herring,  who  acted  as  his  solicitor  in  issuing  the  summons. 
The  summons  was  returnable  on  the  10th  August,  1898.  The 
defendant  gave  no  notice  of  defence.  At  the  hearing  the 
defendant's  solicitor  appeared  and  objected  to  the  summons  on 
the  ground  that  the  affidavit  was  sworn  before  the  complainant  s 
solicitor.  The  complainant  did  not  appear.  The  justices  ad- 
journed the  case  in  order  to  obtain  the  attendance  of  a  police 
magistrate.  On  the  15th  August  1898  the  case  was  again 
heard,  both  parties  appearing,  and  the  same  objection  was  taken 
by  defendant  to  the  affidavit.  The  Court  disallowed  the 
objection,  and  ordered  the  case  to  proceed.  Evidence  was  then 
given  in  support  of  the  complainiant's  case.  No  evidence  was 
called  by  the  defendant.  The  Court  made  an  order  for  the 
amount  claimed,  with  11.  6s.  costs. 

An  order  nisi  to  review  this  decision  was  obtained  on  the 
ground  that  the  affidavit  on  which  the  summons  in  the  matter 
was  issued  was  sworn  before  the  solicitor  for  the  complainant. 

Schutt  to  move  the  order  absolute. 

Wasley  to  show  cause — Evidence  was  given  to  prove  the 
complainant's  case.  Order  XXX VIII.,  r.  16,  of  the  "  Rules  of 
the  Supreme  Court  1884"  does  not  apply  ;  but  assuming  that  it 


Digitized  by 


Google 


VOL.  XXIV.]  LXI  ft  LXII  VICT.  443 

does,  the  Court  of  Petty  Sessions  virtually  disregarded  it.     The  ]^ 

ordinary  procedure  under  sec.  59  of  the  Justices  Act  1890  haa  Gill 

been  followed.     The  summons  follows  Form   34,   Schedule  ii.,         Ryan. 
which  is  the  same  as  that  required  by  sec.  7  of  Act  No.  1423,      Hodges,  J. 

with  the  exception  of  an  additional  indorsement.     Sec.  7  is  not       

mandatory :  Cojypel  v.  BUickUm*  (a). 

[Hodges,  J.  I  do  not  think  that  decision  affects  the  present 
case.  It  means  that  one  of  two  courses  may  be  taken — that  the 
procedure  is  optional,  and  that  the  section  does  not  direct  that 
course.] 

(Counsel  was  stopped.) 

Schutt  in  reply — An  affidavit  sworn  before  a  solicitor 
interested  for  the  party  swearing  it  has  always  been  held 
inadmissible.  The  rules  as  to  admissibility  of  evidence  in 
courts  of  petty  sessions  are  the  same  as  in  any  other  court. 

[Hodges,  J.  There  is  no  doubt  about  that.  The  swearing 
of  an  affidavit  in  this  manner  is  irregular,  but  does  not  nullify 
the  proceedings.  Suppose  no  affidavit  be  filed  and  the  defendant 
appear  and  defend  ?] 

CJourts  of  law  and  equity  have  laid  down  the  rule  that  such 
affidavits  are  not  to  be  read :  In  re  Hogan  (6)  ;  Rex  v. 
Wallace  (c)  ;  Hopkinson  y.  Buckley  (d) ;  Ross  v.  Shearman  (e) ; 
In  re  Gray  (J) ;  Tidd's  Practice  (9th  ed.),  vol.  i.,  494.  It  is  not 
merely  an  irregularity.  As  to  the  contention  that  this  case  was 
heard  on  its  merits 

[Hodges,  J.  The  affidavit  was  no  part  of  the  complainant's 
case ;  the  justices  decided  outside  it.] 

The  summons  is  founded  upon  it,  and  is  therefore  bad.  If 
the  summary  procedure  was  abandoned,  the  whole  proceeding 
was  nullified.    No  notice  of  defence  was  given. 

[Hodges,  J.  Both  parties  were  present  when  the  Clourt  heard 
the  case.  There  is  no  absolute  rule  that  the  affidavit  is  not 
admissible :  Vernon  v.  Cooke  (g).  The  sole  effect  of  it  is  that 
complainant  may  get  judgment  if  the  other  party  is  absent.] 

(a)  [1898]  23  V.L.R.  614.  (e)    [1847]  Cowp.  Rep.  172. 

(6)  [1754]  3  Atk.  812.  (/)  [1852]  21  L.J.  Q.B.  380. 

(e)  [1789]  3  T.R.  403.  (g)    [1880]  49  L.J.  C.P.  767. 

(d)  [1817]  8  Tauat.  74. 
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It  was  decided  contrary  to  Veimo' 
Baker  {h), 

Hodges,  J.    The  complaint  in  the 
which  complainant  sued  under  sec.  7 
1896    (No.    1423)    to    recover    a  sum 
promissory  note.     It  was  objected  by 
affidavit  required  by  that  section  was 
for  the  complainant.     I  think  that  a 
concerned   the    objection   is    a  good 
affidavit  was  irregular.       In   this   ma 
objection   was    taken,   the    evidence 
No  judgment  was  entered  upon  the  r 
Nothing   was   done   upon   the   readiu] 
so   far  as   I   can  judge   from  the  con 
before  me,  the  parties  then  went  into  tl 
given,  even  although  defendant  did  nc 
Ordinarily,  the  complainant,  if  that  aff 
had  been  regular,  and  if  no  notice  of 
would  be  entitled  to   sign  judgment 
at  all,  and  such  judgment  would  have  I 
of  the  affidavit.     This  does  not  appea 
pursued  here.  The  Court  appears  to  ha 
question  as  irregular,  and  as  if  such  afl 
and  the  case  was  therefore  dealt  with 
judgment  was  thereupon  given  for  comj 
should  set  that  judgment  aside.     I  disc 
I  shall  give  no  costs.     I  consider  the  i 
it  is  undesirable  that  affidavits  of  any 
sworn  before  the  attorney  of  a  party  t 
there  will  be  no  costs.     The  motion  \ 
costs. 

Solicitors  for  complainant:  Movie, 
Herring,  Maryborough). 

Solicitors  for  defendant:  Ryan  <fe 
&  Hagan,  Dunolly). 

{h)    [1896]  2  Q.B.  a 
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September  2. 
ROGERSON  V.  GREAVES.  


Practice^Oriminal  Law — Larceny — Justices — Summary  jurisdiction— tlvidence — 
Admission  of  guUt— Rehearing —Crimes  Act  1890  {No.  1079),  ss.  69,  474. 

The  power  given  to  justices  by  sec.  69  of  the  CrimM  Act  1890  to  deal  sum- 
marily with  certain  cases  of  larceny  may  not  be  exercised  until  evidence  in 
support  of  the  prosecution  has  been  called. 

Order  to  Review. 

George  Greaves  was  charged  upon  information  at  the  Court 
of  Petty  Sessions,  Ballarat,  on  25th  July  1898,  with  larceny 
from  the  person  of  certain  articles  of  the  value  of  15s.  At  the 
hearing  the  prisoner  pleaded  guilty  and  asked  to  be  dealt  with 
summarily.  The  police,  however,  asked  for  and  obtained  a 
remand.  On  29th  July  following  the  case  was  again  heard. 
Prisoner  again  pleaded  guilty.  The  police  inspector  who  con- 
ducted the  prosecution  asked  the  Court  to  deal  summarily  with 
the  prisoner,  under  sec.  69  of  the  Crimea  Act  1890.  The 
prisoner  expressed  his  desire  to  be  summarily  dealt  with.  The 
inspector  then  opened  the  case  for  the  prosecution,  and  was 
about  to  call  evidence  when  the  presiding  justice  said  that  as 
the  accused  had  pleaded  guilty  his  solicitor  would  probably  admit 
the  facts  stated  by  the  inspector  to  be  correct.  The  prisoner*s 
solicitor  replied  that  he  did  so  admit  them.  No  evidence  was 
taken.  The  prisoner  was  sentenced  by  the  justices  to  nine 
months'  imprisonment. 

An  order  nisi  to  review  this  decision  was  granted  upon  two 
grounds : — 

1.  That  no  evidence  was  called  for  the  prosecution. 

2.  That  the  provisions  of  the  Crimes  Act  1890,  sec.  69,  were 
not  complied  with. 

Field  Barrett  to  move  the  order  absolute. 

Wcaaley  to  show  cause — The  decision  in  Rattray  v.  Boach  (a) 
does  not  govern  this  case,  because  the  omission  to  call  evidence 
was  merely  a  matter  of  procedure,  and  could  be  waived.  I  ask 
that  the  case  be  sent  back  for  rehearing  without  costs. 

(o)    [1890]  16  V.L.R.  165. 


Hood^J. 
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ROGSBSON 
V. 

Grbavbs. 
Hood,  J, 


Barrett  in  reply — In  Beg,  v.  GockahoU  (6),  Wright,  J.,  sets 
forth  the  reasons  why  a  defendant  should  have  the  option  of 
a  trial  by  jury  put  before  him  before  he  pleads  guilty.  In 
RaMray  v.  Roach  as  in  this  case  certain  facts  were  admitted.  A 
prisoner  cannot  be  dealt  with  under  sec.  69  until  certain  things 
are  done,  one  of  which  is  the  taking  of  evidence  against  him. 
The  Justices  Act  1890,  sec.  77,  does  not  apply  here,  but  only  to 
summary  proceedings.  The  requirements  of  the  criminal  law 
cannot  be  waived:  Park  Oate  Iron  Co.  v.  Goates  (c).  The 
conviction  should  be  quashed. 

Counsel  referred  to  sec.  474  of  the  Crimes  Act  1890. 


Hood,  J.  The  defendant,  George  Greaves,  was  charged  on 
information  with  having  stolen  a  purse  and  other  articles  from 
the  person  of  Rosina  Showman.  That  is  an  indictable  offencei 
over  which  the  justices  have,  apart  from  sec.  69  of  the  Crivies 
Act  1890,  no  summary  jurisdiction.  Apart  from  that  section  it 
was  the  duty  of  the  magistrates  to  hear  the  case,  to  take  the 
evidence  for  the  prosecution,  to  hear  what  the  accused  had  to 
say  in  reply  to  it,  and  then  to  send  it  to  trial.  Sec.  69 
empowers  the  justices  to  take  an  alternative  step  at  the  end 
of  the  case.  That  is,  the  first  step  is  precisely  the  same  :  the 
justices  are  to  hear  the  charge  and  the  evidence  in  support  of 
it,  and  what  the  person  accused  has  to  say  in  defence.  But 
at  that  stage  the  Act  permits  the  justices  to  say  that  if  the  case 
appears  to  them  to  be  one  which  will  be  properly  disposed  of  in  a 
summary  way,  they  will  so  dispose  of  it — that  is,  after  they 
have  taken  the  evidence.  In  the  present  case,  before  any 
evidence  was  taken  the  accused  pleaded  guilty,  and  the  justices 
made  a  natural  mistake — they  assumed  that  they  could  deal 
summarily  with  him.  The  case  was,  however,  remanded.  On 
the  second  occasion  the  accused  was  represented  by  a  solicitor. 
Again  he  pleaded  guilty,  and  his  solicitor  admitted  the  facts  to 
be  as  the  inspector  of  police  said  they  were.  Again,  the  justices 
thought,  naturally,  that  it  was  not  necessary  to  take  evidence 
about  admitted  fcu^ts. 

I  think,  however,  that  the  objection  is  right,  and  that  the 
(b)    [1898]  1  Q.B.  582.  (c)    [1870]  L.R  5  C.P.  d34. 
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justices  should  have  taken  evidence.    In  addition  to  the  wording  ^^^ 

of  sec.  69,  as  Mr.  Barrett  pointed  out,  the  reason  for  the  Bogkrson 
procedure  is  shown  by  sec.  474  of  the  Crimes  Act.  According  Orkavrs. 
to  that  section,  it  is  the  duty  of  the  justices,  when  they  have        h^  j, 

heard  a  charge,  to  forward  the  depositions  to  the  next  court  of       

general  sessions  for  the  district,  there  to  be  kept  among  the 
records  of  the  Court, "  and  a  copy  of  such  conviction  or  of  such 
certificate  of  dismissal  certified  by  the  proper  oflBcer  of  the  Court 
or  proved  to  be  a  true  copy  shall  be  sufficient  evidence  to  prove 
a  conviction  or  dismissal  for  the  offence  mentioned  therein  in  any 
legal  proceedings  whatever."  The  object  of  that  section  is 
that  the  prisoner,  whether  convicted  or  acquitted,  may  be  able 
to  show  conclusively  thereafter  that  he  has  been  convicted  or 
acquitted  of  this  particular  charge.  The  conviction,  therefore, 
is  wrong.  But  I  certainly  do  not  feel  inclined  to  assist  the 
defendant  in  any  way.  The  proper  time,  undoubtedly,  to  take 
this  objection  was  at  the  hearing.  He  had  a  solicitor  there 
whose  duty  it  was  to  take  the  objection,  and  who  is  as  much 
presumed  to  know  the  law  as  the  justices.  If  he  had  taken  the 
objection  then  and  there  it  could  have  been  cured  forthwith. 
I  propose  to  remit  the  case  for  rehearing  by  the  justices.  There 
will  be  no  costs. 

Cose  remitted,  without  coats. 

Solicitor  for  informant :  Ouinness,  Crown  Solicitor. 
Solicitor  for  accused :  if.  Si  Barrett,  Ballarat. 

R.  H.  c. 
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[IN   GHA^d 

PATRICK  V. 

Practice — "  Rules  of  the  Supreme    Court 
personal  representativi 

Under  Order  XVI.,  r.  46,  the  Court  h 
senting  the  estate  of  a  deceased  person  altl 
the  commencement  of  the  suit. 

Silver  y.  Stein  (1  Dr.  295)  not  followed. 

This  was  an  application  on  b 
action  for  an  order  that  the  p 
be  appointed  to  represent  for  all  t 
estate  of  Frances  Rogers,  a  deceasi 
the  intestate,  and  of  E.  Rogers,  h 
Patrick  be  appointed  to  reprelaent 
deceased,  the  widow  of  the  said  in 
subsequent  proceedings  might 
appeared  from  the  affidavits  thi 
were  now  sought  to  be  represer 
commencement  of  the  action.  Th 
when  the  objection  was  raised  tha 
want  of  parties,  and  the  preseni 
made  under  Order  XVI.,  r.  46. 

Neighbour  in  support  of  the  si 

Guest  for  the  defendant — The 
rule  under  which  the  application 
order.  The  persons  for  whose  est 
is  asked  for  all  died  before  the  coi 
in  the  case  of  Silver  v.  Stein  (a) 
the  English  Chancery  Amendmen 
terms  to  this  rule,  only  applied  t 
been  originally  parties  to  the  suit 

Neighbour  in  reply — A  wide 
rule  46  in  later  cases:  Webste^^ 
pany  (6). 

(a)     [1852]  1  Dr.  296. 
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Counsel  also  referred  to  the  following  authorities: — Crossley  ]^ 

V.  City  of  Glasgow  Life  Assurance  Go7npany(c);  Curtius   v.  Patrick 

The  Caledonian^  etc.,  Company  (d) ;  DanielVs  Chancery  Practice  Mumby. 

(6th  ed.),  p.  208.  ■  ffo^./. 

Hodges,  J.  This  is  an  application  under  Order  XVI.,  r.  46, 
that  one  Louisa  Rogers  be  appointed  in  the  suit  to  represent  the 
estate  of  Frances  Rogers.  It  is  not  disputed  that  the  interest 
of  Louisa  Rogers  and  of  Frances  Rogers  is  identical,  and  that 
consequently  so  far  as  Frances  Rogers's  interest  is  concerned  it 
will  be  thoroughly  protected  by  the  presence  of  Louisa  Rogers. 
It  is  also  asked  that  Walter  Patrick  be  joined  as  plaintiff  to 
represent  the  estate  of  Frances  Mumby  deceased,  the  widow  of 
the  intestate.  In  this  case  also  no  question  is  raised  as  to  the 
propriety  of  the  person  selected  ;  but  it  was  argued  that  under 
the  rule  mentioned  there  was  no  power  to  make  such  an  order, 
that  the  rule  only  applied  to  cases  where  the  individual  whose 
estate  is  to  be  represented  has  been  a  party  to  the  suit,  and  has 
died,  and  then  in  that  case  it  was  said  another  person  might  be 
appointed  to  represent  that  individual.  The  authority  for  that 
argument  is  the  statement  made  by  Kindersley,  V.C.,  in  the  cfiise 
of  Silver  v.  Stein  (e),  when  the  Vice-Chancellor  was  speaking  of  a 
section  of  an  Act  very  similar  to  the  rule  now  under  con- 
sideration. He  says — "  As  to  the  first  part  of  the  motion,  the 
44th  section  of  the  Chancery  Practice  Amendment  Act  does  not 
appear  to  me  to  be  intended  to  apply  to  cases  where  the  estate 
to  be  represented  is  the  very  estate  which  is  being  administered 
in  the  suit ;  but  only  to  those  cases  where  a  certain  individual 
who,  when  living,  was  interested  in  the  suit  and  was  made  a 
party,  has.  died ;  and  then  the  Court  may  either  appoint  some 
person  to  represent  that  party  or  may  proceed  without  any 
representative." 

If  that  were  a  correct  construction  of  this  rule  I  could  not 
make  this  order.  It  is  certainly  giving  a  very  narrow  construc- 
tion of  the  rule,  and  limiting  its  application  to  an  extremely 
small  number  of  cases.     There  is  nothing  as  far  as  I  can  see  in 

(c)     [1877]  4  Ch.  D.  421.  [d)    [1881]  19  Ch.  D.  634 

(e)     1  Dr.,  p.  296 
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]^  the  language  of  the  rule  which  nece.^ 

>ATKicK  the  ease  of  the  death  of  a  person  wh< 
luMBY.  suit.  (His  Honor  read  the  rule.)  N 
^e«,  J.  what  was  there  meant  was  that  "  the 
have  been  in  question — that  is,  in 
sought  to  be  represented  died,  the  re; 
by  the  Vice-Chancellor  might  be  con 
any  such  limited  application  was  e 
earlier  part  of  the  rule  it  is  made  as 
word  "  matter  "  refers  to  something 
stand  it,  and  I  think  that  the  subseq 
clusively  that  the  suggested  inter 
meaning  of  the  rule.  In  the  last  cof 
to,  Webster  v.  The  British  Empire  d 
apply  to  a  ca.se  of  a  person  appointee 
of  an  individual  who  had  not  been  a 
sequently  one  who  had  not  died  since  1 
that  the  construction  given  by  the  ( 
and  it  certainly  gives  a  more  ben< 
and  enables  ca.ses  to  be  disposed 
certainty,  less  expense,  and  more  d< 
order  as  asked. 

Solicitor  for  plaintiffs :  G,  H.  Nei 
Solicitor  for  defendant :  F,  M.  Rx 


(/)    15Ch.  D. 
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[IN  CHAMBERS.]  1898 

October  U,  19. 

THE  ENGUSH.  SCOTTISH  AND  AUSTRALIAN  BANK  LIMITED  v,  

HOBAN.  Jlodgesy  J. 

Practice — Receiver — Service  of  notice  of  motion  out  of  jurisdiction. 

The  Court  has  power  to  grant  leave  to  serve  notice  of  motion  for  the  appoint- 
ment of  a  reoeiver  upon  the  defendant  out  of  the  jurisdiction  in  a  case  where  the 
judgment  in  the  action  had  been  obtained  In  this  jurisdiction,  and  the  defendant 
had  been  personally  served  with  the  writ  within  the  jurisdiction,  and  where  the 
property  in  respect  of  which  a  receivership  is  sought  \b  also  within  the  juris- 
diction. 

This  was  an  application  on  behalf  of  the  plaintiff  for  leave  to 
serve  notice  of  motion  for  the  appointment  of  a  receiver  upon 
the  defendant,  who  was  out  of  the  jurisdiction.  The  plaintiff, 
the  English,  Scottish  and  Australian  Bank  Limited,  had  brought 
an  action  against  the  defendant  Hoban,  and  had  obtained  judg- 
ment therein  in  default  of  appearance,  the  defendant  having 
been  personally  served  within  the  jurisdiction.  The  judgment 
remaining  unsatisfied,  and  the  defendant  being  entitled  to  an 
interest  under  a  will  upon  the  death  of  a  life  tenant,  the  plaintiff 
desired  to  have  a  receiver  appointed  of  this  interest.  The 
defendant  had  since  judgment  removed  out  of  the  jurisdiction, 
and  wais  residing  in  Tasmania.  The  property  in  which  the 
defendant  had  an  interest  was  within  the  jurisdiction,  and  the 
plaintiff  now  applied  for  leave  to  serve  notice  of  motion  upon  the 
defendant  out  of  the  jurisdiction. 

W,  H.  Movie  in  support  of  the  application — Judgment  was 
regularly  obtained  within  the  jurisdiction,  and  the  property 
sought  to  be  affected  is  within  the  jurisdiction,  and  therefore  the 
Court  has  power  to  give  leave  to  serve  the  defendant  out  of  the 
jurisdiction.  A  defendant,  by  merely  withdrawing  from  the 
jurisdiction,  cannot  defeat  any  process  of  execution  sought  to  be 
put  in  force  against  his  property  within  the  jurisdictidn.  The 
appointment  of  a  receiver  is  a  mode  of  execution.  By  Order 
lill.,  r.  8,  where  the  defendant  has  been  served  with  the  writ  of 
summons  he  may  be  served  with  any  notice  of  motion,  and  by 
Order  LXVII.,  r.  6,  the  Court  has  power  to  grant  substituted  or 
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1^  other  service  of  a  tiotice  of  motion.     In 

HK  was  held  that  there  was  no  jurisdiction 

msH  summons  for  the  appointment  of  a  rec 

uLiAN  ^'   *'^®  jurisdiction,  but  that  case  is 

NK  present,  because  there  the  defendant   ^ 

ITKD  '^ 

y.  out  of  the  jurisdiction  when  the  actic 

'        ca.se  the  defendant  was  resident  here,  a 

^^^'  with  the  writ  of  summons.  It  has  b 
pleader  summons  may  be  served  upon 
jurisdiction :  Credits  Gei-'andeuse  v.  Va 
of  In  re  Busfidd  (c)  it  was  held  that 
could  not  be  served  out  of  the  juris< 
was  the  initiation  of  the  proceedings, 
proceeding  in  aid  of  a  judgment  re] 
the  jurisdiction.  Once  the  Court  ha 
properly  commenced  within  its  jurii 
further  proceedings  in  that  action  ii 
therein  regularly  obtained. 


Hodges,  J.  I  have  looked  into  t 
application,  and  so  far  as  it  relates  to  t 
of  motion  out  of  the  jurisdiction  I  th 
arguments  of  counsel  and  grant  the  apf 
was  regularly  obtained  within  the  juris 
in  respect  of  which  a  receiveiship  is 
the  jurisdiction,  and  therefore  I  grant  t 


Solicitors  for  the  plaintiff:  Moule,  i 


(a)    [1885]  15Q.BD.  622.  (6)     [] 

(c)     [1886]  32  Ch.  D.  1 
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[PRACTICE    COURT.]  1898 

THE  UNION  BANK  OF  AUSTRAUA  LIMITED  v.  DEAN  (No.  4).  Oct<^l8. 

The  Insolvency  Act  1897  {No.  1613),  «.  108,  »ab-8,  {2)— Staying  proceedmga  under  a       ^^^^^  ^« 
petition  for  aequesiraiion. 

The  Court  has  power  under  sec  108,  sub- sec.  (2),  of  the  Insolvency  Act  1897 
to  stay  proceedings  under  a  petition  pending  an  appeal  bond  fide  brought  in 
respect  of  the  judgment  which  constituted  the  judgment  debt  upon  which  the 
petition  for  sequestration  is  founded. 

The  presentation  of  a  petition  for  acceptance  by  the  Judge  is  a  proceeding 
within  the  above  section,  and  an  order  may  be  made  staying  such  acceptance 
even  upon  a  notice  of  motion  served  upon  the  petitioning  creditor  prior  to  the 
presentation  of  the  petition. 

This  was  an  application  by  way  of  motion  made  under 
sec.  108,  sub-sec.  (2),  of  the  Insolvency  Act  1897,  made  on 
behalf  of  one  J.  B.  Dean  for  an  order  staying  proceedings  under 
an  insolvency  petition  presented  by  the  Union  Bank  of 
AustraJia  Limited.  The  Union  Bank  had  obtained  judgment 
against  Dean  in  an  application  under  Order  XIV.,  r.  1  (reported 
ante,  p.  331).  From  that  judgment  Dean  was  appealing  to  the  • 
Full  Court,  and  had  given  the  requisite  notices  for  such  appeal. 
Execution  having  issued  under  that  judgment,  and  a  return  of 
nulla  bona  being  made  by  the  sheriff's  officer,  the  Union  Bank 
proceeded  to  sequestrate  the  estate  of  the  judgment  debtor. 
From  certain  correspondence  the  solicitors  of  the  judgment 
debtor  became  aware  of  the  intention  of  the  bank  to  present  a 
petition,  and  on  the  15th  October  1898  served  a  notice  of 
motion  upon  the  Union  Bank,  asking  for  an  order  that  •*  pro- 
ceedings under  the  said  petition,  including  signature  of  order 
nisi,  be  stayed  pending  the  hearing  of  an  appeal."  The 
petition  for  sequestration  was  presented  on  the  17th  October, 
and  the  motion  being  mentioned  was  by  consent  adjourned  till 
the  following  day. 

Anderson  in  support  of  the  motion. 

Movie  to  oppose — There  is  a  preliminary  objection  to  this 
application  ;  there  is  no  power  given  by  sec.  108,  sub-sec.  (2),  to 
the  applicant  to  intervene  at  this  stage.     The  section  has  been 
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transcribed  from  the  English  Act 
that  the  practice  and  procedure  in 
practice  and  procedure  of  this  Coi 
^^^  This  motion  was  served  before  ar 
and,  inasmuch  as  petitions  are  alv 
4).  to  the  debtor,  the  section  does  not 
j,^  J,  at  this  stage.  There  are  no  "  proc 
its  initial  stage ;  the  petition  is  i 
Judge  is  satisfied  that  the  require 
complied  with,  then  he  must  m 
Marie  (a).  The  proceedings  undei 
well  defined.  There  the  petition  h 
side,  and  so  many  days  after  serv 
There  is  no  machinery  for  giving  i 
until  the  other  side  have  been  sen 
soon  as  a  notice  of  motion  is  server 
petition,  the  creditor  need  not  pr 
wait  until  the  motion  was  called  < 
present  the  petition,  and  no  motioi 
Judge  has  no  jurisdiction  to  refuse 
admitted  that  if  there  is  jurisdict 
the  practice  in  England  is  to  grant 
bond  fide:  ExpaHe  HeyworthQ) 
given  in  this  case.  This  has  been  < 
stances  in  the  English  courts  :  Exp 

Andtraon  was  only  called  upoi 
the  amount  of  security  which  shou 

Hodges,  J.  I  have  intimated 
should  grant  the  order,  but  I  prop 
the  construction  of  sec.  108,  sub-s 
1897.  In  this  case  a  petition  is  pn 
motion  has  been  served  upon  the  ] 
by  the  person  against  whom  it  i 
motion  is  dated  anterior  to  the  pre 

(a)    [1872]  3  A.J.R.  63. 

(c)     [1883]  W 
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is  objected  that  until  the  petition  is  accepted  there  is  no  pro- 
ceeding that  can  be  taken  under  the  petition,  and  nothing  to 
which  this  sub-section  can  apply.  The  difficulty  has  arisen  from 
taking  the  section  of  an  English  Act  without  considering  how 
far  it  is  suited  to  the  circumstances  of  this  colony  and  the  practice 
and  procedure  under  our  Insolvency  Act.  Although  this  has 
created  a  difficulty,  I  think  I  ought  loyally  to  endeavour  to  give 
some  meaning  to  that  sub-section.  If  the  application  to  the 
Court  for  an  order  nisi  on  a  petition  is  not  a  proceeding  under 
a  petition,  then  there  are  no  proceedings  under  a  petition  at  all ; 
bat  some  proceedings  are  necessarily  contemplated  by  the  sub- 
section, and  consequently  I  think  I  ought  to  say  that  the 
application  on  the  petition  to  have  an  order  nisi  made  seques- 
trating a  person's  estate  is  a  proceeding,  and  taking  it  as  that,  I 
ought  to  hear  reasons  why  the  Court  should  stay  proceedings 
under  the  petition.  In  this  case,  as  it  is  a  bond  fide  appeal,  I 
think  I  ought  to  stay  proceedings.  However,  I  do  not  think 
that  the  defendant  has  very  much  merits,  and  I  shall  direct  him 
to  give  security.  I  shall  make  an  order  staying  proceedings 
upon  the  defendant  paying  50i.  into  Court,  or  giving  security 
for  the  same  amount  to  the  satisfaction  of  the  prothonotary. 
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Motion  granted. 


Solicitors  for  petitioning  creditor  :  Blake  <t  Riggall. 
Solicitor  for  debtor :  J.  E.  Dixon. 


w.  H.  M. 
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MACKELLAR  v.  MACKELLAl 

Taxation — Costa— Costs  of  the  day — Adjournment 
day^Subpcena  duces  tectim,  r 

Where  a  party  has  been  allowed  the  costs  of  t 
the  case  from  one  day  to  another  day  in  the  sai 
the  fees  marked  on  counsel's  brief,  or  any  portion 

Semblet  the  proper  course  would  be  to  pay  con 
day,  and  to  allow  the  fees  upon  the  brief  to  st 
cause. 

Where  a  case  has  been  adjourned  from  on 
same  sittings,  it  is  not  necessary  to  reseal  the 
costs  of  such  resealing  will  not  be  allowed  as  part 
to  be  paid  upon  such  adjournment. 

This  was  a  summons  on  behalf  c 
order  that  the  taxation  of  costs  in  th 
plaintiff  against  the  defendants  be  revi( 

The  following  facts  were  stated  i 
behalf  of  the  defendants  : — "  1.  The  c 
before  the  Chief  Justice  on  the  10th  ^ 
defendants  applied  for  an  adjournment 
terms  of  their  paying  the  costs  of  th 
solicitor  brought  in  the  plaintiff's  costs 
before  the  taxing  officer  on  the  24th 
officer  allowed  certain  charges  and 
defendants'  solicitor  objected.  Proper 
and  the  taxation  was  reviewed  before 
26th  October.  4.  The  taxing  officei 
ruling  with  regard  to  all  the  item 
following  : — Attending  senior  counsel 
junior  counsel  with  brief ;  paid  to 
papers  at  trial — which  items  he  disallc 
the  items  *  Paid  his  senior  counsel's  i 
his  junior  counsel's  fee  and  clerk  '  the 
fees  of  7L  128.  and  51.  10«.  respecti 
of  counsel  at  Court  upon  the  day  whe 
No  voucher  for  such  fees  signed  by 
only  vouchers  being  those  for  the  fe( 
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the  brief,  and  the  taxing  officer  ruled  that  it  was  not  necessary  ]^ 

to  produce  any  voucher,  because,  until  he  had  decided  what  was     Mackbllar 
a  fair  amount  to  allow  for  the  attendance  of  counsel  it  would  be     Mackbllar. 
impossible  to  pay  him,  and  so  obtain  a  voucher.     It  was  not      Hodges,  J, 
stated  by  the  solicitor  for  the  plaintiff  that  any  other  fees  than 
those  marked  upon  the  brief  and  referred  to  in  the  affidavit  of 
increase  herein  had  been  paid  to  counsel  for  his  attendance  at 
Court." 

The  solicitor  for  the  plaintiff  set  out  the  following  state- 
ments in  his  affidavit : — "  2.  In  settling  the  costs  of  the  day  to 
be  paid  by  the  defendants  to  the  plaintiff  pursuant  to  the 
direction  of  His  Honor  the  Chief  Justice,  I  desired  to  include 
nothing  that  was  not  reasonable  or  was  not  properly  chargeable. 
3.  Before  drawing  the  bill  I  therefore  saw  the  clerk  to  senior 
counsel  for  the  plaintiff,  and  I  asked  him  to  let  me  know  what 
amount  was  payable  to  counsel  in  respect  of  his  attendance  at 
Court  and  arguments  in  Court  on  the  10th  October.  The  said 
clerk  informed  me,  which  I  verily  believe  to  be  the  fact,  that  on 
taxing  the  costs  of  the  day  the  practice  was  to  pay  counsel  the 
whole  of  his  fee  marked  on  his  brief,  and  that  the  taxing  officer 
would  in  his  discretion  allow  such  part  thereof  as  he  might 
consider  to  be  due  to  counsel  for  his  services  on  the  day.  I 
accordingly  paid  to  senior  counsel  and  junior  counsel  the  whole 
of  the  fees  marked  on  their  respective  briefs,  and  I  produced  the 
original  vouchers  therefor  to  the  taxing  officer.  4.  When 
those  items  were  under  the  consideration  of  the  taxing  officer 
I  explained  to  him  that  I  had  charged  the  whole  fee,  leaving 
him  to  make  the  necessary  allowance,  which  I  understood 
was  the  practice.  The  taxing  officer  said  that  the  practice  was 
as  stated  by  me,  and  I  understood  the  defendant's  representative 
to  agree  that  it  was  so.  The  said  taxing  officer  then  in  his 
discretion  allowed  senior  counsel  for  the  plaintiff  72.  12^.,  and  to 
the  junior  counsel  51.  10a.,  being  as  I  understand  the  amounts  to 
which  the  taxing  officer  considered  counsel  to  be  entitled  to  as 
their  fees  of  that  day,  payable  by  the  defendants  as  costs  of  the 
day.  The  plaintiff  and  all  her  witnesses  were  in  attendance  on 
the  10th  October  at  Court,  and  both  counsel  were  in  attendance 
and    ready    to   conduct  the   case,      5,    After   the   briefs   were 
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delivered  to  plaintiff's  counsel,  but  a  day  or  two  pri(Mr  to  the 
10th  October,  defendant's  solicitor  applied  to  me  to  have  the  case 
postponed  in  order  to  avoid,  as  they  expressed  it  to  me,  their 
clients  having  to  pay  the  costs  of  the  day.  Owing  to  certain 
circumstances  it  appeared  to  me  that  it  would  be  contrary  to  the 
interests  of  the  plaintiff  to  consent  to  such  adjournment,  and  I 
told  them  the  application  must  be  made  to  the  Court  in  the 
ordinary  way.  I  am  informed  by  the  clerks  of  counsel  that 
counsel  expect  to  be  paid  7^.  128.  and  bl.  108.  each  for  their 
services  and  attendance  at  Court  on  the  10th  October.'* 

The  case  was  adjourned  as  stated  in  the  affidavits  and  placed 
at  the  bottom  of  the  month's  list  of  cases. 

Besides  the  fees  allowed  to  counsel  the  defendants  also 
objected  to  items  allowing  the  cost  of  resealing  the  subpoena 
duces  tecum. 

The  ground  of  the  objections  was  that  the  taxing  officer  acted 
on  a  wrong  principle,  as  the  items  objected  to  did  not  form  part 
of  the  costs  of  the  day. 

The  managing  clerk  for  the  defendant's  solicitor  in  support 
of  the  summons — When  a  case  is  merely  postponed  from  one 
day  of  the  sittings  to  another  day  of  the  same  sittings,  the 
original  fee  marked  on  the  brief  forms  no  part  of  the  costs  of 
the  day.  That  fee  is  still  to  be  the  fee  for  the  hearing,  and 
stands  over  until  the  trial.  From  the  forms  of  bills  of  costs  for 
"  costs  of  the  day  "  it  will  be  seen  that  the  original  fee  is  never 
allowed  when  the  adjournment  is  to  a  day  in  the  same  sittings, 
though,  when  the  adjournment  is  to  another  sittings,  a  fee  in  the 
form  of  a  "  term  refresher "  is  allowed  to  counsel :  Marshall, 
Law  of  Costs  (2nd  ed.),  pp.  586.  651 ;  DaXy  Book  of  Costs,  p.  296. 
Refresher  fees  are  allowed  to  counsel  when  the  trial  of  the  cause 
is  postponed  to  another  term :  Marshall,  p.  125 ;  Cordon  on 
posts  of  Actions,  p.  147. 

The  item  charged  for  resealing  the  subpoena  dtuces  tecum  is 
also  wrong,  because  the  subpoena  is  for  the  whole  sittings,  and 
there  was  no  necessity  to  have  it  resealed. 


Keep  for  the  plaintiff  to  oppose — The  principle  as  to  what 
should  be  allowed  for  *'  costs  of  the  day "  is  laid  down  in  the 
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case  of  Lydall  v.  Martinson  (a),  where  it  was  decided  that  the 
party  who  applies  for  the  adjournment  must  pay  all  the  costs 
incurred  by  the  action  having  been  in  the  paper  for  hearing 
and  not  merely  a  fixed  sum  for  costs  of  the  day.  The 
party,  being  prepared,  and  having  his  counsel  ready  and 
instructed  to  proceed,  should  not  be  put  to  the  expense  of  having 
to  pay  the  fees  of  counsel  when  the  adjournment  is  granted  as  a 
privilege  to  the*  other  side.  What  fees  should  be  allowed  is  a 
matter  entirely  in  the  discretion  of  the  taxing  officer.  It  is  not 
in  the  nature  of  a  refresher  fee,  but  is  something  charged  for 
work  done.  The  practice  has  been  to  charge  the  fee  marked  on 
the  brief,  or  such  portion  thereof  as  the  taxing  officer  may 
allow. 


1898 
Mackellab 

V. 

Maokellar. 
Hodge$t  J. 


HODQES,  J.  In  this  case  a  trial  was  adjourned  from  one  day 
of  the  sittings  to  another  day  in  the  same  sittings.  The 
adjournment  was  granted  on  the  application  of  the  defendants, 
and  the  Court  ordered  the  defendants  to  pay  the  costs  of  the 
day.  The  plaintiffs  solicitor  brought  in  his  bill  in  regard  to 
these  costs,  and  that  bill  has  been  taxed.  In  that  bill  it  appears 
that  the  plaintiff,  who  opposed  the  application  for  the  adjourn- 
ment, put  in  a  claim  for  the  whole  fee  marked  on  counsel's 
briefs,  and  I  presume  paid,  and  the  taxing  officer  has  in  his 
discretion  allowed  part  of  them.  I  regret  I  do  not  see  my 
way  to  allow  that  to  stand.  I  do  not  think  that  those 
fees,  or  any  portion  of  them,  were  paid  to  counsel  in  respect 
of  that  day,  and  cannot  be  regarded  as  part  of  the  costs 
of  the  day.  I  am  not  clear  as  to  what  would  be  the  proper 
course  to  adopt,  and  probably  it  would  be  to  pay  counsel 
for  the  work  actually  done,  and  to  allow  the  fees  on  the  briefs 
to  stand  until  the  case  came  on  for  trial.  I  feel  clear  that 
the  proper  course  was  hot  to  charge  as  part  of  the  costs  of  the 
day  the  fees  given  to  counsel  on  their  briefs,  or  any  part 
thereof.  I  think  that  this  must  go  back  to  the  taxing  officer, 
and  I  regret  that  this  must  be  done. 

With  regard  to  the  other  item,  the  subpoena  duces  tecum, 
this  subpoena   appears  to  have  been    resealed.     It  was  con- 

(a)    [1877]  6  Cb.  P.  780. 
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tended    that,    whether  it  was    nece 

c^R     if  it  were  resealed,  that  the  party 

,AR.     ment  should   pay  the  costs   of  suel 

J       the  day  do  not  include  every  uselei 

may  choose  to  indulge  in.     The  co 

being    postponed    are    the     costs    i 

incur  by  reason  of  the  postponemei 

person  pleases  out  ot*  his  munificenc 

opinion,  the  case  being  only  adjourn 

of  the  same  sittings,  the  officer  shoul 

of  resealing.     It  is  the  taxing  officer' 

inclined  to  allow  costs ;  if  I  could  al 

stand  I  would  certainly  do  so,  excep 

the  subpoena. 

Solicitor  for  plaintiff:  Keefp, 
Solicitors  for  defendants  :  Bla]ce  < 


DALY    V.   THE    UNION    TRUSTEE    C 

UMITED. 

r  19.      Trmitt  and  c.qX— Settlement  of  mortgaged 
c.qJ,  occupying  property — Trustee  out  of  ^ 
to  save  trust  property — Trustee's  right  to 
of  mortgage — l^rustee  ejecting  c.q.t. — Trai 
ss.  95  and  121 — Implied  covenants. 

If  a  trustee  of  mortgaged  land  under  the 
1149)  has,  in  order  to  save  the  estate,  paid  ofif 
he  is  entitled  to  be  indemnified  out  of  the 
may  take  a  transfer  of  the  mortgage  in  the 
cestuis  que  trustent  from  possession  of  the 
personally  enjoying  the  property,  but  to  get  o 
to  recoup  himself  the  amount  he  has  paid  to  si 
although  by  the  terms  of  the  trust  he  is  to  p 
the  property,  and  has  covenanted  so  to  do. 

Question  reserved  in  an  action 
Full  Court  by  Hodges,  J. 

The  action  was  brought  by  Flor 
the  Union  Trustee  Company  of  An 
trustee  of  a  settlement  made  upon  h 
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Daly,  her  husband  and  her  six  infant  children 

defendants. 

marriage  her  husband  was  the  proprietor  under 

LaTid  Statute  1864  of  a  piece  of  land  at  Elstem- 

was  erected  a  dwelling-house,  and  on  the  19th 

mortgaged  the  same  to  John  Young,  Alfred  John 

Ernest  James  Alfred  Mackenzie  to  secure  an 
01.,  and  interest.  He  was  also  the  holder  of  a 
ance  on  his  own  life  for  2000/.,  payable  on  his 
ior  to  the  execution  of  his  marriage  settlement 
he  land  subject  to  the  mortgage  to  Gustav  Beckx 
yrnch,  and  assigned  to  them  his  policy  of  assur- 

on  the  26th  April  executed  a  marriage  settle- 
Eus  also  executed  by  his  proposed  wife,  then 
ore  Beckx,  and  by  Gustav  Beckx  and  William 
iees  of  the  settlement.     It  recited    the  matters 

that  the  transfer  of  the  land  subject  to 
and  the  assignment  of  the  policy  to  Beckx 
d  been  made  with  the  intent  that  the  said 
cy  should  be  held  by  them  in  trust  for 
Daly  until  the  intended  marriage,  and  after- 
e  trusts   and   with   and   subject  to  the  powers 

thereinafter  declared.  It  then  provided  that 
ch,  with  the  consent  of  Florence  Eleonore  Beckx, 
them  did  thereby  covenant  and  declare  with  and 
lliam  John  Daly  and  Florence  Eleonore  Beckx, 

the  survivor  of  them  and  the  executors  or 
^f  such  survivor  or  other  the  trustees  or  trustee 
ng  of  those  presents  (thereinafter  called  the  said 
ees),  should  hold  the  land,  policy,  and  premises  in 

till  the  marriage,  and  after  the  solemnization 

to  permit  Daly  during  his  life,  and  after  his 
Florence  Eleonore  Beckx  during  her  life,  to  have 
md  enjoy  the  said  land,  and  to  receive  the  rents 
*eof  and  to  manage  the  same,  but  so  that  neither 
•e  should  have  power  to  dispose  of  the  rents  and 
md  by  way  of  anticipation,  and  after  the  death 

of  them  the  said  W.  J.  Daly  and  his  wife  in  trust 
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for  the  children  of  the  marriage  as  there 
the  children  should  die,  being  sons  under 
that  age  without  having  married,  in  trus 
heirs  and  assigns  for  ever.     And  it  was 
death  of  Daly  and  his  wife,  so  long  as  an 
should  be  under  21,  the  said  trustee  or  i 
the  rents  and  profits  of   and  manage  i 
might  accept  surrenders   from   and   ma 
arrangements  with  tenants  and  others, 
things  as  might  to  them  or  him  seem 
management    thereof,  and    after    deduc 
management,    repairs,    insurance,    and 
keeping  down  any   annual   sum   or  sui 
any  principal  sums  or  sum  charged  on  th 
to  the  children  of  age  their  shares  of  i 
whole  of  such  sum  or  sums  as  they  shou! 
shares  of  infants   for  their   maintenam 
accumulate  the   residue  as    therein    pr 
thereby  declared  that  it  should  be  lawfi 
or  trustees  during  the  joint  lives,  and  at 
of  William  John  Daly  and  Florence  Eleoi 
all  or  any  one  or  more  of  the  following  pc 

Firstly. — A  power  to  grant  a  lease  or 
and  hereditaments  as  therein  provided. 

Secondly. — A  power  to  sell  or  exchar 
hereditaments  as  therein  provided. 

Thirdly. — A  power  to  raise  on  mortga 
thereby  settled,  or  any  part  or  parts  thei 
which  might  be  agreed  to  be  paid  for  e< 
should  be  requisite  to  pay  off  the  existi 
encumbrance  on  the  said  land  or  any  pe 
other  purpose  or  purposes,  and  to  secure 
moneys  so  raised  with  interest  at  such  rai 
proper  by  a  mortgage  for  any  term  of  3 
of  the  hereditaments  to  be  charged  there 
or  without  a  power  of  sale  and  with  s 
provisions  and  upon  such  terms  in  all 
deemed  expedient. 
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And  fourthly. — For  any  such  purpose  a.s  aforesaid  or  any  of 
the  purposes  of  the  trast  to  sign,  execute,  and  perfect  such 
instruments,  assurances,  and  acts  as  the  said  trustee  or  trustees 
should  think  fit. 

And  it  was  thereby  declared  and  agreed  that  the  said  trustee 
or  trastees  should  receive  all  moneys  which  should  arise  from 
any  such  sale  or  mortgage,  etc.,  and  during  the  joint  lives  of 
Daly  and  his  wife,  at  their  request  and  afterwards  at  their  own 
discretion,  apply  the  principal  moneys  so  received  in  or  towards, 
inter  alia,  the  discharge  of  any  mortgages  or  encumbrance  for 
the  time  being  affecting  all  or  any  of  the  hereditaments  sub- 
ject to  the  trusts  of  those  presents,  with  power  during  the  joint 
lives  of  Daly  and  his  wife,  with  their  consent  in  writing,  and 
afterwards  at  their  discretion,  to  invest  as  therein  provided. 
And  it  was  thereby  agreed  and  declared  that  the  said  policy  of 
assurance,  and  the  moneys  to  become  payable  thereunder,  should 
be  held  upon  the  same  terms  and  with  and  subject  to  the  same 
powers  and  provisions  as  were  thereinbefore  expressed  and 
declared  concerning  the  land,  or  as  near  thereto  as  the  nature 
of  the  property  and  other  circumstances  affecting  the  same 
would  permit.  And  William  John  Daly  thereby  covenanted 
with  Beckx  and  Lynch,  their  executors,  administrators,  and 
assigns,  that  he  would  duly  and  punctually  pay  the  annual 
premiums  and  any  other  sum  or  sums  of  money,  if  any,  necessary 
for  keeping  on  foot  the  said  original  policy,  with  a  proviso  that 
the  trustee  or  trustees  should  not  be  chargeable  or  responsible 
for  neglecting  to  enforce  such  covenant  by  Daly  or  to  keep  up 
such  policy. 

The  marriage  was  duly  celebrated  on  27th  April  1882,  and 
the  six  infant  defendants  were  bom  of  the  marriage.  The 
mortgage  fell  due  on  19th  March  1886,  and  William  John  Daly 
then  executed  an  extension  of  the  mortgage  for  a  further  term 
of  five  years  to  the  Messrs.  Young  and  Mackenzie,  which  was 
never  registered.  On  the  31st  October  1888  Messrs.  Lynch  and 
Beckx  retired  from  the  trust,  and  the  defendant  company  was 
appointed  trustee  in  their  stead  and  accepted  the  trusts,  and  had 
since  continued  to  be  such  trustee.  On  the  24th  June  1889 
William  John  Daly  made  an  assignment  of  all  his  property  to  a 
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^'^'  trustee  for  the  benefit  of  his  creditors, 

1898  1891   the  plaintiff  purchased  her  hu 

)aly  marriage  settlement  from  the  trustee. 

j.^*j.  the  defendant  company,  without  the 

Fnion         Mrs.  Daly,  gave  to  the  Messrs.  Your 

MPANY       mortgage  for  five  years  over  the  land, 

jTRALiA      settlement.     This  mortgage  provided 

MiTED.        ^jj^  gmjj  Qf  24001.  this  day  owing  by 

aforesaid  to  the  Messrs.  Young  and 

covenanted  to   pay  the  principal  sui 

March  1896,  and  interest  at  8  per  cent 

on  punctual  payment,  but  it  provided 

to  be  deemed  to  prejudice  or  affect  the 

or  the  mortgagees'  rights,  powers,  an( 

all  such  rights,  powers,  and  remedies 

default  as   though   that   security   ha 

document  came  up   for   consideratioi 

Young    v.     Union    Trustees    Execui 

Company  Limited  (a).     [The  defend 

same    company    as    the    defendant 

changed  its  name.]     The  document 

mortgage. 

After  the  marriage  Mr.  and  M 
premises  until  the  year  1889,  the  1 
interest  on  the  mortgage  and  the  j 
assurance.  After  1889  neither  he  noi 
keep  down  interest  on  the  mortgage  c 
the  insurance  policy,  but  for  four  yeai 
the  company,  with  the  written  cons 
whole  of  the  rent  received  was  retc 
applied  by  it  in  keeping  down  the  int 
and  all  other  outgoings.  When  the  i 
for  some  time  vacant  or  occupied  by  i 
company,  and  in  May  of  1893  the 
the  property,  and  with  her  husband  a 
in  possession  till  their  ejectment  here! 
company  out  of  its  own  moneys  kept 
(a)    [1894]20  V.L.1 
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mortgage,  and  paid  the  premiums  on  the  policies  after  deducting 
the  bonuses  therefrom. 

On  the  27th  August  1895  the  defendant,  William  John  Daly, 
became  insolvent,  and  had  since  obtained  a  certificate  of  dis- 
chaise  from  his  debts. 

On  the  25th  January  1897  it  was  necessary  for  the 
defendant  company  to  pay  off  the  mortgage  to  save  the  estate, 
and  without  the  consent  of  the  plaintiff  or  her  husband  it  paid 
off  the  mortgage  and  took  a  transfer  thereof  from  Messrs.  Young 
and  Mackenzie  in  the  name  of  its  nominee,  Paul  Lovenom 
Munster,  who  was  the  company's  accountant.  This  transfer 
was  duly  registered. 

On  the  23rd  April  1897-  Munster,  at  the  instance  and  by  the 
command  of  the  company,  took  proceedings  under  the  Landlord 
and  Tenant  Act  1890,  in  the  Court  of  Petty  Sessions  at 
Brighton,  to  eject  the  defendant,  William  John  Daly,  from  the 
premises,  and  the  Court  directed  a  warrant  to  issue  thereon  to 
a  constable  to  take  and  give  possession  of  the  property  to  the 
complainant  Munster.  Before  its  execution  Mrs.  Daly  com- 
menced the  present  action,  alleging  the  above  facts  and  other 
matters  not  material  to  this  report,  and  claiming,  inter  alia — 

''  4.  A  declaration  that  the  said  company  has  acted  in  con- 
travention of  its  covenant  and  of  its  trust  in  taking  proceedings 
to  eject  the  defendant  Daly  from  the  said  land  and  an  injunction 
restraining  it  and  its  servants  and  agents  from  further  pro- 
ceeding thereunder  and  from  any  proceedings  to  eject  the 
plaintiff  therefrom. 

"  7.  A  declaration  that  the  plaintiff  is  entitled  to  occupy  the 
said  land  and  premises  and  an  injunction  against  the  defendant 
company  and  its  servants  and  agents  from  doing  any  act  or 
executing  any  document  whereby  she  may  be  deprived  of  such 
right  of  occupation." 

Before  the  action  was  heard  Mrs.  Daly  and  her  husband  and 
children  were  ejected  from  the  premises. 

The  action  w&s  tried  by  Hodges,  J.,  who,  after  dealing  with 
the  other  matters  raised,  found  the  facts  material  to  this  report 
as  above  stated,  and  reserved  for  the  consideration  of  the  Full 
Court  the  question  :— 
V.UIL,  Vol.  XXIV.  E  E 
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''  Was  the  plaintiff  under  the  above  findings  and  documents 
entitled  to  a  declaration  in  the  terms  of  claim  4  or  7  of  the 
statement  of  claim  ? " 

This  matter  now  came  on  to  be  dealt  with  by  the  Full  Court 
[coram  Williams,  a'Beckett,  Hodges,  JJ.] 

Ag<f  for  the  plaintiff — The  marriage  settlement  contains  no 
covenant  by  the  settlor  to  pay  the  principal  or  the  interest  on 
the  mortgage,  although  it  does  contain  a  covenant  to  pay  the 
premiums  on  the  life  policy,  because  the  parties  all  considered 
the  house  and  grounds  of  such  value  that  there  was  not  the 
least  fear  of  the  property  not  producing  sufficient  to  keep  down 
the  interest  and  other  outgoings.     Nor  did  anybody  think  that 
there  would  be  the  slightest  difficulty  about  renewing  the  mort- 
gage from  time  to  time,  or  getting  a  new  mortgage  in  its  place. 
But  even  if  such  a  covenant  had  been  included,  or  ought  to  be 
implied,  Daly's  insolvency  would  put  an  end   to  it,  and  the 
trustees  could  have  proved  for  their  contingent  liability  there- 
under.    It  is,  however,  submitted  that  the  joint  effect  of  sees.  63 
and  90  of  the  Travafer  of  Land  Statute  1864  (No.  301),  now 
sees.  95  and  121  of  the  Transfer  of  Land  Act  1890  (No.  1149), 
made  the  original  trustees,  and  afterwards  the  company,  liable  to 
pay  both  principal  and  interest  to  the  mortgagees ;  or,  which  in 
this  case  would  be  the  same  thing,  rendered  the  company  liable 
to  recoup  to  Daly  anything  he  had  to  pay  for  either  principal  or 
interest.     As  between  Daly  and  the  company  the  Act  contem- 
plated that  the  company  should  pay.     In  Australian  Deposit 
and  Mortgage   Bank  v.    Lord  (b),  which   has  been  generally 
considered  by  the  profession  to  have  been  wrongly  decided,  the 
Court  overlooked  sec.  63  of  the  then  Act  (sec.  95  of  the  Act  of 
1890). 

[a'Beckett,  J.  In  this  case  we  have  to  deal  with  a  settle- 
ment of  what  was  left  after  the  mortgage  was  satisfied.  At 
present  we  have  only  to  consider  the  right  to  occupation.] 

We  have  to  deal   with  a  settlement  of  land  subject  to  a 
mortgage   which   the  company   has  under  the  Act  impliedly 
undertaken  to  pay  or  to  recoup  Daly  if  he  had  to  pay. 
(6)    [1876]  2V.L.R.  (L.)3L 
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[a'Beckktt,  J.  The  learned  Judge  who  heard  the  ease  has 
found  that  the  company  paid  off  the  mortgage  in  order  to  save 
the  estate.  Surely  they  then  were  entitled  to  take  a  transfer  of 
the  mortgage,  and  having  done  so,  when  you  would  not  keep 
down  the  interest  or  pay  the  principal,  had  not  the  company  a 
right  to  go  into  occupation  and  try  and  make  the  property 
recoup  its  outlay  ?] 

Neither  my  client  nor  her  husband  was  under  any  liability  to 
the  company  to  keep  down  the  interest  or  to  pay  the  principal. 
The  company  itself  was  bound  to  do  so.  It  will  doubtless  be 
entitled  to  recoup  its  outlay  for  principal  or  interest  out' of  any 
moneys  it  may  receive  for  sale  of  the  property,  or  out  of  the 
moneys  eventually  received  on  the  policy  of  life  assurance. 
If  Daly  as  settlor  was  liable  to  keep  down  interest  or  to  pay 
the  principal  the  company  can  recoup  itself  out  of  his  insolvent 
estate.  The  plaintiff  never  was  liable  to  the  company  or  to  the 
mortgagees.  She  purchased  Daly's  rights,  but  did  not  make 
herself  responsible  for  his  liabilities.  Her  position  is  merely 
that  of  a  cestui  que  trust  of  a  property  which  her  trustee  has 
covenanted  she  shall  have  a  right  to  occupy.  She  is  and 
always  has  been  willing  that  the  place  should  be  let,  and  the 
rents  applied  in  keeping  down  interest ;  but  the  disputes 
between  her  and  the  company  have  been  in  relation  to  the 
question  who  should  manage  and  let.  She  rightly  claims  that 
she  is  entitled  to  manage.  The  company  represents  the  original 
trustees,  who  covenanted  that  she  or  her  husband  should  have 
that  right.  The  company  should  be  enjoined  from  acting  in 
contravention  of  covenants  in  the  deed  binding  on  them  as 
transferees.  Further,  the  company  is  trustee  of  a  property  in 
trust  to  permit  the  plaintiff  (in  the  events  which  have 
happened)  to  occupy,  and  in  turning  her  out  (for  the  ejectment 
covered  herself  as  well  as  her  husband)  the  company  has  acted. 
in  breach  of  its  trust. 

[a'Beckett,  J.  The  trust  is  of  property  after  the  mortgage 
is  satisfied.  If  a  stranger  were  mortgagee  and  had  acted  &s  the 
company  has  done  you  would  have  no  right  to  complain.] 

The  position  of  mortgagee  and  trustee,  where  the  trust  is 
such  as  in  the  present  case,  is  entirely  inconsistent,  and  the 
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Court  will  not  allow  a  trustee  to  occupy  such  a  position  as 
mortgagee :  Hamilton  v.  Wright  (c) ;  Tennant  v.  Trenchard  (d) ; 
In  re  The  Transfer  of  Land  Act  1890,  exparte  The  National 
Trustees  Executors^  etc,  Company  {e). 

[a'Beckett,  J.  How  do  you  say  the  position  of  mortgagee 
and  trustee  is  in  this  case  inconsistent,  or  their  interests  in 
conflict  ?] 

The  duty  of  the  trustee  is  to  allow  us  to  manage  and  occupy ; 
the  interest  of  the  mortgagee  is  to  prevent  us  doing  the  one  or 
the  other. 

[a'Beckett,  J.  The  trust  is  of  property  after  the  mortgage 
is  satisfied.] 

The  mortgagee  must,  for  instance,  account  as  mortgagee  in 
possession.  The  only  person  to  whom  the  company  will  have  to 
account  as  mortgagee  in  possession  is  the  company  as  trustee. 

[a'Beckett,  J.  I  do  not  see  why  any  cestui  que  trust 
cannot  make  the  company  account  as  mortgagee  in  possession.] 

The  plaintiff  has  no  privity  with  the  mortgagee  qud  mort- 
gagee. The  action  of  the  company,  whether  it  is  as  mortgagee 
or  as  trustee,  is  quite  clearly  in  breach  of  the  terms  of  its  trust. 

Irvine  and  MacHugh  for  the  defendant  company. 

No  appearance  for  the  other  defendants. 

Counsel  for  the  defendant  company  were  not  heard. 


a'Beckett,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  a'Beckett,  and  Hodges,  JJ.]  This  is  a  case  in 
which  the  point  for  our  consideration  has  arisen  under  the 
trusts  of  a  settlement  of  property  in  mortgage,  and  there  was 
no  express  provision  in  the  settlement  dealing  with  the  case 
which  has  arisen  of  the  trustees  being  under  the  obligation  to 
pay  the  mortgage  to  save  the  property.  The  finding  of  fact  is 
that  "  at  the  date  of  the  transfer  of  the  mortgage "  (which  is 
mentioned)  "  it  was  necessary  for  the  defendant  trustee  company 


(c)     [1842]  9a.  &  F.  Ill  &  pp.  123,      (rf) 
124.     .  (e) 
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to  pay  off  the  mortgage  to  save  the  estate."  Having  done 
that,  the  defendant  company,  instead  of  taking  a  release  of  the 
mortgage,  which  would  have  extinguished  the  mortgage,  thought 
it  expedient  to  keep  that  mortgage  on  foot,  and  it  was  therefore 
transferred  to  somebody  who  held  it  for  the  benefit  of  the 
company.  Exercising  the  rights  of  a  mortgagee  under  this 
transfer — the  person  entitled  to  possession  under  the  settlement 
objecting  to  give  it  up — legal  proceedings  were  taken  to  get  him 
out,  and  to  enable  the  trustees  who  had  paid  the  money  to  get 
the  control  of  the  property,  and  indemnify  themselves  by 
turning  it  to  advantage  and  receiving  money  from  it — to  at  all 
events  take  the  first  steps  to  indemnify  themselves  from  the 
expenditure  necessary  in  paying  off  the  mortgage.  Then  the 
plaintiff  feels  aggrieved  by  that  proceeding  and  brings  an  action, 
in  which  she  seeks  to  have  it  declared  that  this  taking  of 
possession  by  the  trustee  company  was  illegal — that  it  was  a 
violation  of  the  duties  which  the  company  had  undertaken  as 
trustee. 

The  case  reserved  for  the  opinion  of  this  Court  is  whether  the 
declarations  in  terms  of  claim  4  or  7  of  the  statement  of  claim 
should  be  made.  (His  Honor  read  them,  as  above.)  These  claims 
are,  of  course,  absolutely  inconsistent  with  the  right  to  be  indem- 
nified, which  the  trustees — not  for  purposes  of  their  own,  but  to 
save  the  estate — have  acquired  by  providing  the  means  for  saving 
the  estate  out  of  their  own  money.  Under  those  circumstances 
their  duties  as  trustees  are  suspended  by  reason  of  the  right 
which  they  have  to  be  indemnified,  which  is  incidental  to  their 
assumption  of  the  duties  as  trustees,  under  which  a  state  of 
things  has  arisen  which  should  have  been  contemplated  at  the 
outset — that  they  might  have  to  pay  to  save  the  estate.  The 
question  is,  having  done  that,  are  they  to  obtain  repayment  by 
using  the  property,  or  are  they  to  make  a  present  to  the 
cestuia  que  trustent  of  the  debt  which  they  have  paid,  and 
which  was  on  the  trust  property  when  they  took  it  ?  In  that 
aipect  the  extravagance  of  the  position  taken  up  by  the  plaintiff 
is  apparent.  It  is  a  position  which  she  clearly  is  not  entitled  to 
take  up.  The  position  might  have  been  simpler  supposing  they 
merely  paid  the  mortgage  off.      But  actually  the  same  thing 
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would  have  happened.  The  persons  paying  the  mortgage  off 
would  be  entitled  to  go  into  the  property  to  indemnify  them- 
selves— not  to  enjoy  the  property.  They  resort  to  other  means. 
If  those  other  means  involve  the  trust  estate  in  costs  or 
embarrassment  they  might  be  liable  to  the  trust  estate  for 
occasioning  that.  The  position  would  be  the  same  substantially 
whether  they  had  taken  a  discharge  of  the  mortgage  or  had 
done  what  they  have  done.  We  think,  therefore,  that  the 
plaintiff  is  not  entitled  to  either  of  the  declarations  which  she 
seeKs. 

It  has  been  suggested  that  by  the  position  which  the  trustees 
have  taken  up  in  obtaining  possession  of  the  property  through 
the  medium  of  a  transfer  they  can  deal  with  the  property 
without  the  responsibilities  of  a  mortgagee,  because  they  cannot 
enforce  those  obligations  against  themselves,  but  the  answer  to 
this  is  that  if  they  decline  to  enforce  the  liability  against  them- 
selves, there  is  no  doubt  the  persons  beneficially  interested  under 
the  settlement  could  enforce  it.  The  question  is  not  asked  as  to 
the  responsibility  of  the  trustee  for  not  dealing  in  the  best  way 
with  the  property  as  mortgagee,  but  whether  a  cestui  que  trust 
under  the  settlement  has  a  right  to  assert  her  claims  to  the 
position  as  against  a  trustee  who  has  a  claim  for  indemnity  out 
of  the  trust  property  and  gives  effect  to  it  as  transferee  of  a 
mortgage  which  he  has  paid  off.  The  answer  is  that  the  plaintiff 
is  not  entitled  under  the  findings  and  documents  to  the  two 
declarations  sought. 


Hodges,  J.,  then  entered  judgment  for  the  defendant  on  the 
whole  case,  with  costs. 

Solicitor  for  plaintiff:  J.  Woclf. 

Solicitors  for  defendant  company  :  BUike  &  Riggall. 

A.  J.  A. 
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PAYNE  V.  FINK.  1898 

October  11, 18. 

JadiceUvre  Act   1883  {No,  761),  «.   59— British  avl^ect  rendhig  abroadService  

qf  writ    of  nummons  —  Writ    for   nervice   ipithin  Jurisdiction  —  Defendant       Hodges^  J, 

temporarily    in    England — AUometf'Under'power  having   potoer   to    defend 

aeiionn. 

The  only  power  to  issue  against  and  serve  a  writ  on  a  British  subject  residing 
out  of  the  jurisdiction  of  the  Court  is  that  given  by  sec  59  of  the  Judicature  Act 
1883  (No.  761). 

Under  that  section  there  is  no  power  in  the  Court  to  order  that  service  of  a 
writ  of  summons  upon  the  attomey-under-power  of  a  Victorian  temporarily 
residing  in  London  shall  be  deemed  service  on  his  principal,  even  if  his  power  of 
attorney  enable  him  to  defend  actions  on  behalf  of  his  principal. 

Application  to  a  Judge  in  Chambers  for  substituted  service 
of  the  writ  in  this  action  on  Theodore  Fink,  the  attorney-under- 
power   of  one  of  the  defendants,  namely,   Benjamin  Josman    . 
Fink. 

The  action  was  brought  by  writ  for  service  within  the  juris- 
diction by  John  Frederick  William  Payne  against  Benjamin 
Josman  Fink,  Margaret  McCracken,  Coiler  McCracken,  and 
Alexander  McCracken  for  an  injunction  to  restrain  the  defen- 
dants from  permitting  a  rain-water  pipe,  pipe-flue,  and  hopper 
on  their  premises  to  overhang  or  encroach  upon  the  adjoining 
premises  of  the  plaintiff  in  Elizabeth-street,  Melbourne ;  and  for 
damages  for  injury  caused  by  the  flow  of  water  therefrom  on  to 
the  plaintiff's  buildings. 

The  affidavit  in  support  of  the  application  stated  that  the 
defendant  Benjamin  Josman  Fink  was  the  registered  proprietor 
of  the  buildings  in  Elizabeth-street,  Melbourne,  known  by  the 
name  of  "  Gresham  Buildings,"  and  the  other  defendants  were 
registered  proprietors  of  two  mortgages  thereon.-  Such  build- 
ings adjoined  the  Duke  of  Rothsay  Hotel,  which  belonged  to  the 
plaintiff,  and  the  hopper,  rain-water  pipe,  3-inch  pipe-flue, 
and  other  pipes  and  projections  in  respect  of  which  the  action 
was  brought  were  affixed  to  and  upon  the  eastern  external  wall 
of  the  defendant's  premises,  on  the  north  side  of  and  abutting  on 
the  Duke  of  Rothsay  Hotel.  The  defendant  B.  J.  Fink  was  at 
the  time  of,  and  had  been  since  the  issue  of  the  writ,  out  of  the 
jurisdiction.      By   search  of   the   Office  of  Titles   it   had  been 
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ascertained  that  by  power  of  attorney  da 

NE         filed  in  the  office,  the  defendant  B.  J.  F 

K.         dore  Fink,  solicitor,  of  Melbourne,  his  ti 

~  J      for  the   purposes   expressed,  and  inter 

"  And  I  also  authorize  my  said  attorney 

Court  or  Courts  of  Law  or  Equity,  or  c 

tp  any  action,  suit,  bill,  information,  sun 

is  or  shall  or  may  be  brought,  commenc 

me,  or  whereunto  I  shall  be  a  party,  an 

suffer  judgment  or  decree  to  be  had,givi 

against  me  in  any  such,  action,  suit,  bil 

or  complaint  by  default  or  otherwise  \ 

shall  be  advised  or  think  proper." 

Application  had  been  made  to  Mr.  T 
service  of  the  writ  on  Benjamin  Josman  1 
had  replied  that  the  firm  of  solicitors  of 
had  received  no  instructions  whatever 
unable  to  obtain  any,  stating  that  it  was 
proceedings  should  be  served  on  B.  J.  Fi 
his  firm  would  at  any  time  furnish  the  ] 
his  London  address.  Mr.  Benjamin  Josi 
in  Victoria,  and  from  inquiries  made  it  t 
only  temporarily  absent  in  England. 

Agg  in  support  of  the  applicatio 
damage  being  done  is  such  that  it  is 
the  plaintiff  and  Mr.  Fink  that  the 
the  law  will  allow  be  adopted  to  effe 
As  he  has  an  attorney-under-power  1 
defend  actions,  we  have  issued  a  writ 
jurisdiction,  have  served  it  on  the  other 
that  an  order  be  made  that  service  on  tl 
be  deemed  good  service  on  Benjamin  Jo 
be  the  rule,  according  to  the  decided  ca.£ 
service  only  is  ordered  as  will  in  all 
knowledge  of  a  defendant,  but  in  this  < 
give  sufficient  time  for  it  to  come  to  his 
has  power  to  order  service  on  an  agent 
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the  principal :  Stokea,  Powers  of  Attorney,  27,  citing  ffobhouae 
V.  Courtney  (a),  and  several  other  cases. 

[Hodges,  J.  Those  are  all  before  the  Jvdicature  Act,  Is 
there  any  power  in  the  Judicature  Rules  to  do  it  ?] 

The  only  rule  that  could  by  any  possibility  be  thought  to 
be  applicable  is  Order  IX.,  r.  2. 

[Hodges,  J.  I  doubt  whether  that  applies  where  a  de- 
fendant is  out  of  the  jurisdiction.] 

It  has  been  thought  not  to  be  applicable  to  such  a  case : 
Flower  v.  Toy  (b) ;  Mouhray  v.  Riordan  (c) ;  London  Discount 
and  Mortgage  Bank  v.  Daieh  (d).  Further,  the  English  Courts 
have  held  that  there  is  no  power  under  the  Bules  to  order  sub- 
stituted service  where  personal  service  cannot  be  effected,  though 
it  might  so  order  if  it  were  shown  that  the  defendant  left  the 
jurisdiction  to  evade  service :  Fry  v.  Moore  (e) ;  In  Re  Urquhart, 
Expai'ie  Urquhart  (/);  Wilding  v.  Bean  (g).*  It  is  not 
suggested  that  the  defendant  B.  J.  Fink  left  the  jurisdiction  to 
evade,  service.  He  is  apparently  on  a  trip  home,  and  we  cannot 
say  how  soon  he  will  return.  He  could  be  served  with  a  writ 
for  service  out  of  the  jurisdiction,  for  we  are  offered  his  address 
in  London.  I  submit  that  the  Judicature  Rules  were  not 
intended  to  take  away  any  of  the  jurisdiction  of  the  Court* 
part  of  which  was  to  permit  service  of  a  writ  on  an  agent  where 
the  principal  was  abroad.  The  service  asked  for  is  not  really 
substituted  service  but  personal  service. 

(7un  adv,  vvZt 
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Hodges,  J.  In  this  case  a  summons  was  issued  by  the  plain- 
tiff for  service  within  the  jurisdiction  against  the  defendant 
Benjamin  Josman  Fink  and  certain  other  persons.  At  the  time 
the  writ  was  issued  he  was  not  within  the  jurisdiction,  nor 
has  he  since  been  within  the  jurisdiction.  Application  was 
made  to  me  to  allow  substituted  service  by  serving  a  person 


(a)  [1841]  12  Sim.  140. 

(6)  [1888]  10  A.L.T.  100. 

{e)  [1880]  11  A.L.T.  10. 

[d)  [1800]  11  A.L.T.  180. 


(e)  [1880]  23  Q.6.D.  305. 
(/•)  [1800]  24  Q.B.D.  723 
{g)   [1801]  1  Q.B.  100. 


•See  al»o  Z>«  Bernalea  v.  New  York  Herald  ([1803]  2  Q.B.,  p.  07,  n.)— Ed. 
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]^  within  the  jurisdiction  who  was   Mr. 

*AYNE         property,  amongst  other  things,  with 
PiNK;         action  was  brought.    Reliance  was  places 
,^1^  J      case,  which  was  decided  many  years  bef< 

Hobhouse  v.  Courtney  (h).    In  that  case 

a  person  within  the  jurisdiction,  and  wl 
out  of  the  jurisdiction,  to  be  served,  and 
good  service  upon  the  defendant,  and  it  ^ 
case  was  good  law  still — applicable  at 
that  the  Judicature  Act  had  not  altered 
any  respect.  The  first  observation  I  woi 
that  is,  it  appears  to  be  decided  that  the 
persons  out  of  the  jurisdiction  has  been 
Judicature  Act.  In  Field  v.  Bennett  (i) 
menfc  says  : — "  The  question  turns  up 
Order  LXVIL,  r.  6,  and  Order  XI.,  rr.  1  i 
and  6,  is  the  order  dealing  with  servi 
jurisdiction.  "It  was  hardly  contende 
was  a  case  in  which  service  of  a  wr 
out  of  the  jurisdiction  would  have  bee 
cation  had  been  originally  made  for 
The  action  is  for  libel :  the  defendant  is  i 
nor  in  British  dominions,  and  service  of 
him  is  forbidden  by  the  order.  The  ord( 
in  consequence  of  remonstrance  as  to  the 
Courts  in  this  matter,  and  to  bring  that  ] 
with  well-settled  rules  of  international 
comity.  It  is  of  no  avail  to  consider  tl 
the  rule  we  are  dealing  with  is  exhausti 
not  within  the  rule  no  service  can  be 
authoritative  judgment  that  there  was 
of  the  law  with  regard  to  service  on  p( 
diction. 

The  next   observation  I  would  mal 

case  and  the  case  cited  is  that  the  Ei 

upon    the  subject  appear  to   me  to  helj 

matter.     The  right  to  take  action  agair 

(A)    [1841]  12  Sim.  140.  (•)     [IS 
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jorisdiction,  and  the  mode  in  which  he  is  to  be  affected  with  |^ 

knowledge  of  the  proceedings  against  him,  is  to  be  determined  Patkb 
not  by  the  Rules,  but  by  the  Act  itself.  Our  power  is  a  fink. 
statutory  one,   and  not  under  the  Rules.     By  sec.  59   of  the     Hodges,  J. 

Jvdicature    Act   of   1883,   it  is  provided   that  "In  case  any      

defendant  being  a  British  subject  is  residing  out  of  the  juris- 
diction of  the  Court  in  any  place  it  shall  be  lawful  for  the 
plaintiff  to  issue  a  writ  of  summons  in  the  form  prescribed  by 
any  Rules  of  Court."  That  is  the  case  here:  the  defendsoit, 
as  I  understand  it,  is  a  British  subject  residing  out  of  the  juris- 
diction of  the  Court,  consequently  it  would  be  lawful  to  serve 
him  in  the  form  prescribed.  But  it  must  be  in  one  of  those 
forms,  and  there  is  a  form  prescribed  for  service  upon  a  person 
out  of  the  jurisdiction.  Then  the  statute  goes  on  to  provide, 
after  enumerating  matters  in  respect  of  the  way  the  writ  may 
issue — "  It  shall  be  lawful  for  the  Court  or  Judge  upon  being 
satisfied  by  affidavit"  of  certain  matters  "  ejxd  that  the  writ 
was  personally  served  upon  the  defendant  or  that  reasonable 
efforts  were  made  to  effect  personal  service  thereof  upon  the 
defendant  and  that  it  came  to  his  knowledge  and  either  that  the 
defendant  wilfully  neglects  to  appear  to  such  writ  or  that  he  is 
living  out  of  the  jurisdiction  of  the  said  Court  in  order  to 
defeat  and  delay  his  creditors  to  direct  from  time  to  time  that 
the  plaintiff  shall  be  at  liberty  to  proceed  in  the  action."  Those 
are  the  matters  that  have  to  come  before  the  Court,  and  the 
Court  cannot  dispense  with  what  that  Act  of  Parliament 
requires,  and  consequently  in  the  case  of  a  British  subject 
residing  out  of  the  jurisdiction  the  statute  provides  what  is  to 
be  proved  to  the  satisfaction  of  the  Court,  said  provides  what  is 
to  take  place.  Then  sec.  60  provides  for  an  action  against  a 
person  residing  out  of  the  jurisdiction  who  is  not  a  British 
subject.  So  that  the  sections  taken  together  provide  for  both 
British  subjects  and  others  out  of  the  jurisdiction. 

It  is  to  be  noted  also  that  our  Rules,  assuming  that  the  Act 
dispenses  with  the  matter,  do  not  make  any  provision  as  the 
English  Rules  do  for  cases  in  which  writs  may  issue  and  be 
served  on  persons  residing  out  of  the  jurisdiction  of  the  Court. 
So  I  take  it  that  it  is  clear  in  this  case  the  service  is  to  be  in 
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accordance  with  the  requirements  of  the  statute,  and  I  cannot 
look  to  the  Rules  for  the  purpose  of  dispensing  with  it.  I 
refuse  this  application. 


Solicitors :  Vail  &  Son. 


A.  J.  A. 


1898 
Augu9t  26. 

Hodges,  /. 


[IN  CHAMBERS.] 

In  rb  GRIERSON.     EDGAR  v.  HASLAM  and  Others. 

Will—Congtruction  -^Jntestacy  —PunctwUion, 

A  testator's  will  ran  thus :— "  I  give  devise  and  bequeath  anto  A.  H.  .  .  . 
my  house  and  ground  in  the  Inglewood  road  St.  Amaud.  My  furniture  and 
effects  to  Mrs.  A.  H.  The  cash  in  bank  and  elsewhere  after  payment  of  my  just 
debts  funeral  and  testamentary  expenses  also  a  tombstone  on  my  grave." 

Hdd,  that  there  was  no  intestacy. 

Held  cUno  that  the  testator,  by  his  will,  intended  all  his  property  to  go  to  the 
persons  named  in  the  will — to  the  first  person  named  the  house  and  ground,  and 
the  rest  of  the  property  to  the  other  person. 

Originating  Summons. 

Application  on  summons  by  Henry  Stephenson  Edgar,  the 
executor  of  the  will  of  William  Ralph  Qrierson,  deceased,  for 
the  determination  of  certain  questions  affecting  the  distribution 
of  the  estate.  The  will  ran  as  follows : — "  This  is  the  last  will, 
etc. : — I  give  devise  and  bequeath  untq  Alexander  Haslam 
farmer  of  St.  Arnaud  my  house  and  ground  in  the  Inglewood 
road  St.  Arnaud.  My  furniture  and  effects  to  Mrs.  Alexander 
Haslam.  The  cash  in  bank  and  elsewhere  after  payment  of 
luy  just  debts  funeral  and  testamentary  expenses  also  a  tomb- 
stone on  my  grave."  The  questions  material  to  this  report 
were : — 

1.  Whether  William  Ralph  Oriorson  died  intestate  as  to  any 
and  if  so  what  portion  of  his  estate?  and,  in  particular* 
whether  he  died  intestate  as  to  that  portion  of  his  estate 
ref errred  to  in  the  will  in  the  words — ''  The  cash  in  bank  and 
elsewhere  after  payment  of  my  just  debts  funeral  and  testa- 
mentary expenses  also  a  tombstone  on  my  grave  ?" 

3.  Are  Alexander  Haslam  and  Elizabeth  J.  Haslam  the 
legatees  referred  to  in  the  will,  or  either  of  them,  and,  if  so, 
which  of  them,  entitled  to  any  portion,  and,  if  so,  what  portion 
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of  testator's  estate  other  than  the  land  and  furniture  in  the  said  ]^ 

will  particularly  mentioned  and  therein  specifically  devised  and  ^w  »*« 

^                                                      r              J                             Gribeson. 
bequeathed  ?  

The  only  next  of  kin  of  the  testator  was  Philip  Grierson,  a        ^^*'     ' 

nephew. 

W.  Lewera  for  the  executor. 

K  Hodgson  Cole  for  the  legatees — The  testator  intended  that 
the  two  legatees  named  should  take  all  his  property.  The  will 
ends  with  a  full  stop.  Where  the  context  so  demands,  punctual 
tion  may  be  disregarded  by  the  Court :  Sanford  v.  Raikea  (a)  ; 
Gordon  v.  Gordon  (6).  Where  a  construction  leading  to  a 
testacy  is  possible  the  Court  will  give  effect  to  it :  Lett  v. 
Randall  (c).  The  latter  portion  of  the  will  shows  the  direction 
in  which  the  testator  intended  a  portion  of  his  "  effects  "  to  be 
expended. 

Hotchin  for  Philip  Grierson — The  Court  cannot  rely  upon 
conjecture  as  to  what  the  testator  meant:  Jarman  on  WiUa 
(5th  ed.),  vol.  i.,  p.  326.  The  Court  will  not  make  a  will  for  a 
testator :  Bishop  of  Cloyne  v.  Young  {d)  ;  Driver  v.  Driver  (e). 
Where  the  Court  is  left  in  doubt  it  will  decree  an  intestacy  :  In 
re  Harrison,  Turner  v.  HUlar  (/). 

Hodges,  J.  In  this  case  I  have  not  the  slightest  doubt  from 
the  language  used  by  the  testator  that  he  intended  to  dispose  of 
all  his  property.  So  much  is  clear.  It  is  also  clear  that  when 
be  made  the  will  he  had  in  his  mind  two  persons  and  only  two 
persons  to  whom  he  desired  to  convey  his  property.  That  much 
being  clear,  I  have  then  to  determine  whether  the  testator  has  so 
expressed  himself  as  to  bequeath  the  whole  of  his  property  to 
these  persons.  I  think  the  language  of  the  will  is  sufficient.  It 
is  certainly  not  so  clear  as  it  might  be,  but  I  feel  fairly  certain 
that  the  testator  meant  to  give  to  Alexander  Haslam  his  house 
and  ground  situate  upon  the  Inglewood  road,  and  to  Mrs.  Eliza- 

(a)    [1816]  1  Mer.  661.  (rf)  [1750]  2  Ves.  91. 

(6)    [1871]  L.R.  6  H.L.  264,  at  p.      (e)  [1874]  43  L  J.  Ch.  279. 

276,  per  Lord  Westbury. 

(c)     [1839]  10  Sim.  112.  (/)  [1886]  30  Ch.  D.  390. 
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re  "  also  "  after  the  words  "  Mrs.  Ales 
clearly  show  what  the  testator  meai 
to  f^ve  his  "  cash  in  the  bank  and  e 
and  effects  to  one  and  the  same  per 
the  "  cash  in  the  bank  and  elsewhei 
provided  for :  but  that  the  "  effect 
bank  and  elsewhere  "  were  specifics 
will  sufficiently  expresses  the  intent 
Alexander  Haslam  was  to  have 
together  with  the  cash  in  bank  a 
of  testator's  just  debts,  funeral  and 
As  the  will  is  so  expressed  as 
parties  are  entitled  to  be  represen 
taxed  and  paid  out  of  the  estate.  ' 
between  solicitor  and  client. 

Solicitor  for  plaintiff:  8.  B.  Bac 
Solicitor  for  Alexander  Haslan 
R  MeUor. 

Solicitor  for  Philip  Orierson :  H 


08 


In  be  the  estate  of  PHILIl 
*«•  !«•  SULLIVAN  r.  ] 

d,  J.  WtU—Construction—MUdeaerii 

A  testator  by  his  wiU  directed  that  "  the 
be  held  in  trust  for  his  sister  for  life,  remaind 
was  there  in  Seymour  any  land  being  section  i 
adjoining  one  another  in  Seymour,  one  of 
acres. 

HMt  that  parol  evidence  was  admissib 
and,  on  the  evidence,  held  that  his  sister  tool 

Originating  Summons. 

By  his  will  Philip  Purcell  iTitefi' 
"  I  direct  that  the  land  section  82  in 
the  benefit  of  Sarah  Dwyer  during 
issue  it  shall  revert  to  her  issue  on 
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deaih   without   issue  I   direct  that   it    be   realized   upon   and  ]^ 

divided   equally   among    my    sister   Ann    Howe    my    brother       p^"** 

Timothy  Purcell    of    Dunedin  New   Zealand    my  sister  Mary  

Dougharty  in  America  (or  if  she  be  dead  her  children)  and '_J 

Sarah  Dwyer  of  Seymour."     He  appointed  Patrick  Sullivan, 
Michael  Howe,  and  Edward  O'Callaghan  as  his  executors. 

The  executors,  having  proved  the  will,  took  out  an  origina- 
ting summons  against  Sarah  Dwyer  and  Timothy  Purcell  (on 
behalf  of  himself  and  all  other  persons  entitled  to  the  residuary 
real  and  personal  estate  of  the  said  Philip  Purcell,  deceased),  and 
in  support  of  it  swore  an  affidavit  stating  that  neither  at  the 
time  of  making  his  will  nor  at  any  time  up  to  his  death  was  the 
testator  seized  or  possessed  of  or  entitled  to  any  land  being  section 
82  in  Seymour,  nor  was  there  any  section  82  in  Seymour  or  in  the 
parish  of  Seymour,  but  at  the  time  of  making  his  will  and  up  to 
his  death  he  was  seized  of  an  estate  in  fee  simple  in  a  block  of 
land  containing  82  acres  2  roods  and  27  perches,  being  allotment 
33,  section  3,  in  the  parish  of  Seymour,  upon  which  a  house  was 
erected,  and  which  was  in  the  occupation  of  the  defendant  Sarah 
Dwyer  at  and  long  prior  to  the  making  of  the  will ;  and  also  in 
another  block  of  land,  containing  31  acres  1  rood  18  perches, 
being  allotment  32,  section  3,  in  the  parish  of  Seymour,  upon 
which  no  house  was  erected.  The  affidavit  further  stated  that 
the  will  was  drawn  up  by  Dr.  Boyes,  one  of  the  attesting  wit- 
nesses thereto,  and  the  instructions  given  by  the  testator  in  the 
pre.sence  of  Patrick  Sullivan  with  respect  to  the  gift,  the  subject 
matter  of  the  summons,  were  in  substance  and  effect  as  follows : — 
"The  land  that  my  sister,  Sarah  Dwyer,  is  living  on  now  I  leave 
to  her  in  trust  for  life,  and  at  her  death  to  her  issue,  and  if  no 
issue  to  revert  back  to  Ann  Howe,  Timothy  Purcell,  Mary 
Dougharty,  and  Sarah  Dwyer." 

The  executors  asked  the  opinion  of  the  Court  as  to  what 
persons  were  entitled  to  the  land  belonging  to  the  testator 
at  his  death,  being  allotment  33,  section  3,  in  the  parish  of 
Seymour. 

The  defendant  Sarah  Dwyer  also  made  an  affidavit  stating 
inter  alia  that  she  lived  in  the  house  on  allotment  33,  section  3, 
and  that  allotment  32,  section  3,  was  vacant  land  adjoining  the 
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allotment  on  which  she  lived,  and  thi 
land  in  the  parish  of  Seymour. 

Hayes  for  the  plaintiff. 

Agg,  for  the  defendant  Sarah  D^ 
statements  abovementioned  from  the 

Dawson,  for  the  defendant  Timotl 
extrinsic  evidence  was  admissible  to  si 
to  go  to  Sarah  Dwyer.  As  the  Ifl 
writing,  parol  evidence  cannot  be  gi 
explain  their  contents,  and  the  princ 
inflexible  adherence  to  it,  even  wh( 
partial  or  total  failure  of  the  test 
"  No  principle  connected  with  the  ] 
established  or  more  familiar  in  its  a 
seems  to  have  been  acted  upon  by  th 
of  later  times  with  a  cordiality  and 
entirely  it  coincided  with  their  own  \ 
(4th  ed.),  409.  The  rule  was  laid  do 
which  has  been  repeatedly  followed. 

Agg — For  the  purpose  of  determi 
testator's  disposition  a  Court  may  1 
fact  relating  to  the  property  which  i 
disposition,  and  to  the  circumstance 
family  and  affairs.  The  same  is  true  o 
respecting  which  it  can  be  shown  tht 
facts  can  in  any  way  be  made  ancilli 
tion  of  a  testator's  words :  Wigrai 
Aid  of  the  Interpretation  of  Wills 
every  case  the  Court  mast  put  itsc 
testator  when  he  made  his  will  in  on 
by  the  words  he  uses.  In  this  case 
the  testator  had  no  section  82  in 
section  so  numbered  either  in  Seym< 
What,  then,  did  he  mean  when  he 
(a)    [1734]  Cases  Tern] 
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If  parol   evidence  is  admitted   it  is  clear  the  ]^ 

reference  to  the  acreage,  not  to  the  section.    If  /»  re 

at  he  still  gives  "land  in  Seymour"  to  Sarah  

\e  wrongly  calls  it  "  section  82."  In  this  view  ^^^''^' 
1  82  are  a  falsa  demonstratio  or  descriptio,  and 
it :  Travers  v.  BlundeU  (6).  The  effect  of  this 
Sarah  Dwyer  would  get  both  allotments  which 
at  Seymour.  It  is  to  be  noticed  that  the 
say  "  section  number  82,"  and  it  may  be  that 
be  separated  from  "  section  "  and  read  as  ref er- 


is  plain  the  testator  intended  to  give  some  land 
for  her  life  by  any  reading  of  the  will.  Then 
admissible  to  show  what  land  he  had  to  give, 
intention  to  give  section  82  in  Seymour,  as  he 
here  any  land  section  82  in  Seymour.  The  will 
an  intention  to  give  land,  and  the  evidence 
that  the  land  has  been  improperly  described, 
to  construe  the  words  used  in  connection  with 
stator  then  possessed,  and  see  if  any  of  those 
mbly  fit  in  with  the  description  of  the  land 
berms  devised.  I  think,  taking  those  two  steps, 
►mes  quite  clear,  and  that  Sarah  Dwyer  Ls 
ind.     The  testator  had  no  land  section  number 

land  82  acres  in  Seymour,  on  which  Sarah 
ig.  I  think  it  is  doing  no  violence  to  the  will 
md   82-acre   section   in  Seymour"  is  to  go  in 

Dwyer.  She  is  entitled  to  the  land  for  life. 
)f  all  parties  to  be  paid  out  of  the  estate,  those 
between  solicitor  and  client. 

plaintiffs  :  Gavan  Duffy  &  King. 
defendant  Sarah  Dwyer :  Moloney  ct  Stuart. 
iefendant  Timothy  Purcell :  Dawson, 

A.  J.  A. 
(&)    [1877]  6Ch.  D.436. 

V  K 
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September  9.  j^  ^^  O'DRISCOL.    THE  NAT 

Howi,  /.  O'CONNELL 

WiU — Cofutructum — Absolute 

A  testator  devised  and  bequeathe 
exeoutor  *'upon  trust  to  sell  call  in  i 
consist  of  ready  money  into  money  at  t 
and  out  of  the  proceeds  of  such  sale 
money  as  aforesaid  to  pay,"  etc. 

Held,  that  the  words  gave  the  exe* 
of  conversion,  and  made  a  joint-stock 
realty,  so  that  a  subsequent  direction  i 
remainder  of  my  said  personal  estate 
estate  of  the  testator. 

Originating  Summons. 

Patrick  O'Driscol  made  his 
1891,  and  died  on  the  20th  t 
probate  was  granted  to  the  I 
Agency  Company  of  Australas 
material  to  this  report,  ran  thu 

"  This  is  the  last  will  and  U 
of    ...     .     Carlton    .     . 
bequeath  all  my  real  and  pei 
wheresoever  situate  unto  the 
Agency   Company    of    Austri 
said  company  I  hereby  appoi 
upon  trust  to  sell  call  in  and  ( 
not  consist  of  ready  money  i 
cretion  of  my  said  executor  i 
sale  calling  in  and  conversion 
said  to  pay  my  just  debts  t\ 
.     .     .     .     and  as  to  the  rest  i 
personal  estate  to  pay  the  san 
man  for   the   time   being   in 
Drummond-street,  Carlton,"  et 

On  the  30th  August  18 
Company  took  out  a  summ( 
questions  arising  on  the  cons 
administration  of  the  trusts  m 
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1.  Did  the  testator  die  intestate  as  to  the  proceeds  of  the  ^ 
whole  of  the  real  estate  ?                                                                      ^,^  ^^ 

0  DiUSGOL. 

2.  Did  the  testator  die  intestate  as  to  any  and  if  so  what  

part  of  the  real  estate  ?  Hood,  J. 

3.  What  estate  and  interest  in  the  proceeds  of  the  real  and 
personal  estate  does  the  Roman  Catholic  clergyman  for  the  time 
being  take  under  the  will  of  the  testator  ? 

4.  Are  the  next  of  kin  of  the  testator  entitled  to  share  in 
any  and  what  part  of  the  estate  of  the  testator  ? 

5.  If  there  is  an  intestacy  as  to  the  whole  or  any  part  of 
the  proceeds  of  the  real  estate  of  the  testator,  out  of  what  fund 
are  the  debts  and  pecuniary  legacies  to  be  paid  ? 

By  an  order  of  Hodges,  J.,  Ellen  Calnan  was  appointed  to 
represent  the  next  of  kin  of  the  testator  on  the  hearing  of  the 
summons. 

Power  for  the  plaintiff. 

Weigcdl  for  the  defendant  O'Connell  was  not  heard. 

Meagher'  for  Ellen  Calnan — Taking  the  ordinary  signification 
of  the  words  the  will'  does  not  dispose  of  the  residue.  It  is  not 
an  absolute  trust  for  conversion.  The  next  of  kin  are  entitled 
to  the  proceeds  of  the  real  estate. 

Counsel  referred  to  Amphlett  v.  Parke  (a) ;  Maugham  v. 
Mason  (6) ;  Wills  Act  1890,  sec.  26. 

Hood,  J.  The  substantial  question  in  this  case  is  whether  or 
not  the  deceased  died  intestate  as  to  part  of  his  real  estate.  In 
my  opinion  he  did  not.  The  testator's  will  ran  thus : — "  I  give 
devise  and  bequeath  all  my  real  and  personal  property  whatso- 
ever and  wheresoever  situate  unto  the  National  Trustees 
Executors  and  Agency  Company  of  Australasia  Limited 
....  which  said  company  I  hereby  appoint  sole  executor 
of  this  my  will  upon  trust  to  sell  call  in  and  convert  so  much 
thereof  as  shall  not  consist  of  ready  money  into  money  at  the 
absolute  discretion  of  my  said  executor."     These  latter  words 

(a)    [1S31]  2  Riias.  &  My.  221.  (b)     [1813]  1  Yes,  &  B.  410. 
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In  re 
O'Driscol. 

ffoodf  J. 


SUPREME  COURT : 

mean    that    the    executor    has    an 
the   mode  and  time  of  conversion,  j 
may   refuse   to   convert    at    all.      ' 
"  And   out   of  the   proceeds   of  sue 
version  and  such  ready  money  as 
joint-stock  of  the  proceeds  of  both  p( 
certain  legacies.     Then  follows  a  pr 
"  And  as  to  the  rest  residue  and  rem 
estate  to  pay  the  same,"  etc.     That  i 
he  had  before  referred  to,  namely,  tl 
calls  it  personal  estate,  and  in  on< 
because  he  is  then  treating  it  as 
money.     I  see  no  difficulty  about 
this  case.     To  the  first  and  second 
To  the  third  I  answer — "  The  Roma 
the   residue   of  the  estate."     To  tl 
The  fifth  question  it  is  unnecessar; 
plaintiff  to  be  paid  its  costs  as  bet 
of  the  residue.     The  costs  of  the  oth 
in  the  ordinary  way. 


Solicitors  for  plaintifi*:  Gavan  D 
Solicitor  for  defendant  O'Connell 
Solicitors   for    defendant    Ellen 
ningham. 
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1898 
[IN  CHAMBERS.]  October  4. 

HINTZE  r.  HINTZE.  Hod^,   J, 

Practice — Discovery — Security  for  cosis^Deposit^ Discretion — '*  Rules  of  Supreme 
Court  1884"— Order  XXXL,  rr,  26,  26. 

Order  XXXI.,  r.  25,  gives  a  Jadge  discretion  to  dispense  with  the  security 
for  ooBts  of  discovery.  This  discretion  will  be  exercised  where  the  only  property 
of  the  plaintiff  is  in  defendant's  hands  as  trustee  thereof. 

Application  exparte  for  an  order  for  discovery,  and  that  the 
security  required  by  the  "Rules  of  the  Supreme  Court  1884," 
Order  XXXI.,  r.  25,  be  dispensed  with. 

The  plaintiff  Gottlieb  Hintze  sought  to  set  aside  a  deed  of 
tnist  executed  by  him  in  favour  of  his  son  Gottlieb  Hintze,  one 
of  the  defendants.  By  this  deed  he  had  empowered  this 
defendant  inter^  alia  to  collect  the  rents  of  certain  real  estate  in 
his  lifetime,  and  after  his  death  to  sell  and  divide  the  proceeds 
of  sale  among  the  plaintiflfs  children.  It  was  alleged  by  the 
plaintiff  that  the  defendant  had  not  paid  him  any  income,  and 
that  all  his  property  was  affected  by  the  deed  of  trust. 

R.  Kelly  for  the  applicant. 

[Hodges,  J.,  referred  to  Neivman  v.  London  and  S.  W,  Ry. 
Company  (a). 

HoDOES,  J.  I  think  in  this  case  I  may  make  the  order  asked 
for.  The  case  is  somewhat  peculiar.  There  is  no  doubt  that 
these  words  in  the  rule,  "unless  otherwise  ordered,"  give  the 
Court  a  discretion,  and  whereas  in  this  case  admittedly  the 
plaintiff's  property  is  in  the  defendant  s  hands,  and  defendant  is 
receiving  the  rents  of  it,  and  has  these  rents  as  security  for  any 
costs  which  may  be  awarded  him  in  the  action,  and  inasmuch  as 
plaintiff  has  shown  that  this  property  is  all  that  he  has,  the  Court 
may  and  ought  to  dispense  with  the  usual  security  required  by 
the  rule. 

Application  granted. 

Solicitor  for  plaintiff :  i?.  Kelly. 

R.  H.  c. 
(a)    [1890]  24  Q.B.D.  454. 
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BUSVVELL  r.  WHITE 


Marriage  Act  1890  {No,  1166),  «.  43— Neglected  Chih 

8.  BS—IUegitimaU  child— Maintenance  order — F\ 

September  28,  29.  ^  general  sessions— Putative  foUher  proceeded  oj 

—Recognition  of  child  by  father  as  his — Evident 

The  fact  that  an  order  made  by  justices  against  a 
illegitimate  child  has  been  quashed  on  appeal  is  no  b 
quent  order  by  justices  compelling  the  father  to  pay 
same  child  as  a  neglected  child,  provided  there  is  ev 
that  he  has  recognized  the  phild  as  his. 

The  question  of  recognition  of  paternity  is  one  oi 


Order  to  Review  referred  to  the  Full 
The  defendant  White  was  proceeded  a| 
District  Court  by  a  woman  for  the  main 
mate  child  of  which  she  alleged  he  was  t 
no  direct  corroborative  evidence,  but  1 
written  by  the  defendant  to  the  woman 
and  the  handwriting  of  these  letters  was  i 
that  of  defendant.  A  nurse  who  wa 
defendant  was  identical  with  a  man  who  c 
make  inquiries  about  the  woman,  and  the 
made  a  remark  to  the  effect — "  This  is  a  v 
as  I  have  a  wife  and  child."  On  the  evid( 
an  order  against  the  defendant.  Defen 
court  of  general  sessions  against  this  ord 
the  presiding  Judge,  His  Honor  Judge 
decision  saying  he  did  not  believe  the  | 
was  then  'committed  to  the  charge  of 
neglected  children,  and  subsequently  plai 
neglected  children's  department,  proceeded 
defendant  under  the  provisions  of  sec. 
Children's  Act  1890,  and  obtained  another 
against  White,  the  defendant.  An  order 
was  taken  out  on  the  grounds : — 

1.  That  the  justices  had  no  jurisdict 
because  the  "  fact "  whether  or  not  Geoi 
father  of  the   illegitimate   male  child,  T 
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determined  in  the  negative  by  the  order  of  the  court  of  ^•^- 

1  sessions.  1898 

rhat  there   was   no   evidence   that  the   said  George  H.  Buswk: 

had  recognized  the  said  Thomas  Merrifield  within  the  whitj 
ig  of  sec  58  of  the  Neglected  Children's  Act  1890. 

rbert  Bai*rett  for  the  plaintiff  to  show  cause — The  other 
Jy  on  the  case  of  The  Qiueen  v.  Glynne  (a),  which  says 
le  decision  of  the  court  of  quarter  sessions  in  a  case  like 
final.  The  department  are  not  estopped  by  the  fact  of 
st  order  being  quaahed.  The  Crown  can  take  advantage 
>ppels,  but  is  not  bound  by  them :  The  Duchess  of 
Ions  Case,  Smith's  L.C.,  vol.  ii.,  at  p.  851. 

gleson  for  the  defendant  to  move  the  order  absolute  was 
on  by  the  Court — The  decision  of  the  court  of  general 
s  is  a  judgment  in  rem  between  the  parties  and  binding 
inclusive  against  all  the  world.  It  is  true  that  in  the  first 
efore  justices  the  mother  was  the  plaintiff  and  in  the 
an  officer  of  a  department,  but  in  all  these  affiliation  cases 
ral  view  is  that  all  through  the  two  parties  are  the  child 
he  putative  father.  Further,  I  contend  that  on  the 
ce  there  is  no  recognition  of  the  child  by  the  defendant 
nt  to  satisfy  sec.  58  of  the  Neglected  Children's  Act  The 
ition  spoken  of  in  that  section  must  be  clear  and  un- 
cal. 

iDDEN,  C.J.  The  recognition  of  the  child  is  a  matter  of 
>r  the  justices.  It  cannot  be  meant  that  it  must  b^  formal, 
ous  to  the  recognition  of  a  deed,  where  a  man  saj^s  "  I 
ize  this  as  my  act  and  deed."] 

iibmit  the  section  applies  to  cases  where  an  order  has  been 
against  a  putative  father  and  he  fails  to  maintain  his 

Beckett,  J.  I  do  not  think  that  is  necessary.  The  man 
cognizes  the  child  as  his  is  made  an  artificial  parent  for 
rposes  of  this  section,  whether  he  be  the  natural  one  or 

(a)    [1871]  L.R.  7Q.B.  16. 
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Counsel  cited  as  authorities  : —  Viner 
pp.  443  and  444 ;  Artonymotua  Case  in  V 
where  it  is  stated  : — "  If  one  upon  eomp 
ordered  to  keep  a  bastard  child,  and  this 
is  revoked,  that  person  is  absolutely  fn 
unless  a  father  can  be  found,  the  Court 
of  the  peace  must  keep  it  themselves."  . 
V.  McMasters  (c) ;  Bex  v.  TeTiant  {d) ; 
Estoppel,  pp.  76,  90  ;  Smith,  L,C.  (9th  ed 
on  Maintenance  (2nd  ed.),  95. 

Bam^ett  was  called  on  as  to  whether  tl 
the  paternity  of  the  child — I  submit  th 
for  the  justices,  and  they  have  found  ii 
evidence.  Recognition  is  proved  by  addi 
that  the  father  had  admitted  his  fatherhc 

[Per  Curiam.  We  need  not  troubl 
further,  &s  the  justices  have  found,  as  the 
before  them,  that  the  defendant  did  recoj 

As  to  the  law  point  on  estoppel,  th< 
party  in  these  proceedings.  The  depart 
has  no  choice :  See  sec.  19  of  the  Neglect 
recovery  of  money  under  the  Act  is  not 
infant  but  of  the  Crown :  Sees.  52,  59. 
ment  in  rem :  Duchess  of  Kingston's  Cast 
838. 

Counsel  cited    B.    v.    Berry    (e),    f( 
Collins  (/) ;  B.  v.  Gaunt  (g) ;  B.  v.  McCc 
Breniner  (i)  ;  Ba>xendale  v.  Bennett  (k) ; 
(as  to  effect  of  payment);  Everest  and  Si 
93. 

Eagleson  in  reply. 


(b)    [1880]  5Q.B.D.  382. 

(3) 

[18 

(c)     [1889]  15  V.L.R.  322. 

(A) 

[18 

(d)    2  Ld.  Rftym.  1423. 

(•■) 

[18 

(<)     [1859]    28L.J.  (M.C.)86. 

(t) 

[18 

(/)  [1881]  7  V.L.R.  (L.)74. 

(0 

[18 
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J.,     delivered    the     judgment     of     the    Court  ^^ 

V'lLLiAMS  and  a'Bkckett,  JJ.]     In  this  case  two  1898 

i  for  our  consideration.     An  application  was       Buswei 
by  Busw^ell,  who  is  an  officer  of  the  neglected        white 
ment,  under  the  Neglected  Children's  Act  1890, 
r  maintenance  of  an  infant  of  which  he  was  the 
An  order  was  made  by  the  justices   against 
round  that  he  had  recognized  the  child  as  his. 

consisted  of  certain  letters  written  to  the 
lild  under  the  name  of  Bourke.  This  evidence 
>n  the  face  of  it,  and  was  capable  of  being 
aspects.  But  the  justices  determined  that  it  was 
>ne  else,  who  wrote  these  letters,  and  that 
he  letters  was  recognition  of  the  child.  That 
e  to  be  looked  at  by  this  Court — that  White 
b  of  writing  letters  to  the  mother  by  which  he 
ihiid  as  his.  Then  it  was  urged  that  as  on  a 
ihe  mother  had  sued  White  under  the  MarHage 
T  was  made  in  her  favour,  which  was  quashed 
3ral  sessions,  that  w^as  a  determination  that  the 
rfendant*s  ;  that  the  effect  of  it  was  binding  on 
judgment  in  rem  against  the  whole  world,  and 
)pel  between  the  parties.  We  do  not  think  it 
the  Court  to  consider  the  arguments  advanced 
estoppel,  because  the  Neglected  Children's  Act 
to  that  question  by  the  peculiar  language  of 
Sec.  58  of  this  Act  provides  that  parents  are  to 
dbute  to  the  maintenance  of  a  child  as  justices 
ind  the  section  also  defines  what  is  meant  by 
includes  "  father,"  "  mother,"  "  stepfather,"  or 
id  any  person  against  whom  an  order  of 
jen  made  as  the  putative  father  of  any  illegiti- 
Iso  the  putative  father  of  any  illegitimate  child 
have  recognized  as  his,  though  no  order  of 
ive  been  made  against  him.     Therefore  the  Act 

although  parent  includes  a  natural  father, 
ludes  what  may  be  termed  an  artificial  father  or 
be  assigned  to  a  child  as  its  parent.     Therefore 
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BUSWELL 
V, 

White. 
adden,  C.J, 


there  are  two  classes  of  cases  in  which  i 
found — one  is  the  case  of  "  any  persoj 
of  affiliation  has  been  made,"  and  wo 
the  mother  swears  as  to  who  is  the 
other  corroborative  evidence,  and  an  c 
father  although  there  has  been  no  n 
child  as  his.  The  other  case  would  be 
affiliation  has  been  made  against  the  £ 
recognized  the  child  as  his  ;  then,  even 
of  affiliation,  the  Act  says  the  chijd 
case  the  department,  through  Buswell, 
White  was  the  father  of  the  child,  be< 
as  his,  and  therefore  he  was  the  parei 
The  justices  found  that  certain  letters 
constituted  a  sufficient  recognition.  It 
cannot  include  so  slight  and  flimsy  j 
these  letters,  even  when  accompanied 
that  this  word  must  mean  an  admiss 
takable  and  unanswerable,  that  he  ha« 
But  it  has  been  pointed  out  in  reply  t 
that  were  so,  then,  even  in  such  a  pi 
had  been  keeping  and  housing  chile 
number  of  years,  and  the  department 
to  make  him  liable,  he  might  deny  tl 
and  it  would  be  necessary  to  prove 
formal  recognition  of  them.  If  the  ^ 
then  "recognition"  becomes  a  questioi 
to  determine  in  each  separate  case  on 
We  cannot  decide  what  evidence  is  ne< 
between  what  is  recognition  in  a  verj 
slight  case.  The  word  is  one  of  extrei 
and  according  to  the  ordinary  rule  of 
meaning  should  be  given  to  it  in  each  ( 
there  is  nothing  mischievous  or  inse 
struction  we  put  on  the  section,  and 
reason  why,  in  spite  of  apparent  har 
allowed  to  justices  their  own  discretio] 
necessary  to  prove  recognition.     Acco 
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that  view  be  taken  of  sec.  58  of  the  Neglected  Children's  Act, 
the  question  of  estoppel  does  not  arise.  A  different  class  of 
cases  is  dealt  with  under  this  Act  to  any  other,  and  therefore  an 
original  decision  under  the  Marriage  Act  does  not  preclude  pro- 
ceedings being  taken  against  an  alleged  father  under  the 
Neglected  Children's  Act  The  order  appealed  against  is  there- 
fore good,  and  the  order  nisi  will  be  discharged,  with  costs. 

Williams,  J.  I  merely  add  a  few  words,  as  one  piece  of 
evidence  has  been  omitted  in  the  judgment  of  the  learned  Chief 
Justice.  The  justices  have  decided  in  this  case  that  the 
defendant  had  recognized  the  child  as  his,  and  therefore  the 
question  is,  was  there  evidence  before  them  to  enable  them  to 
come  to  that  decision  ?  I  am  of  opinion  that  there  was.  The 
letters  have  been  proved  to  be  written  by  the  defendant,  and  he 
made  payment  on  behalf  of  the  child.  But  then  there  is  this 
additional  piece  of  evidence  :  that  in  the  interview  with  the  nurse 
White  said,  "  It  is  a  very  unfortunate  thing,  as  I  have  a  wife 
and  child."  I  think  that  Is  evidence  of  weight.  It  seems 
equivalent  to  saying,  "  It  is  a  very  unfortunate  thing  for  me," 
etc-     I  therefore  concur  in  the  judgment  of  the  Court. 

Solicitors  for  plaintiff:  C,  J.  McFarlane. 
Solicitor  for  defendant :  Kane. 

A.  F.  M. 


491 
P.C. 

1898 

BUSWELL 

V. 

White. 
Madden,  C,J. 


[PRACTICE  COURT.] 

EMMERTON  (Executor)  v.  SMITH  and  Others. 

JjandUyrd  and  tenant — Lea$e — Covenant^**  Charge  "  upon  demised  premises^ 
Sewerage— Melbourne  and  Metropolitan  Board  of  Works  Acts— IS90  {No,  1197), 
Part  III,,  ss,  114,  116;  1897  {No,  1491),  ss,  5,  6. 

Defendants  were  tenants  of  premises  nnder  a  lease  whereby  they  covenanted 
to  "bear  pay  satisfy  and  discharge  all  tuxes  rates  charges  and  assessments 
whatsoever  whether  municipal  parliamentary  parochial  or  otherwise  imposed 
or  to  be  imposed  upon  the  said  demised  premises  or  any  part  thereof  or  upon 
the  landlord  or  tenant  in  respect  of  the  occupation  thereof."  By  sec.  6  of  Act 
No.  1491  the  costs  and  expenses  of  having  the  premises  connected  with  the 
sewerage  system  were,  until  paid,  made  a  charge  upon  the  property  in  respect 
of  which  they  were  incurred. 


1898 
S^tember  30, 
November  7. 

Hood,  J. 
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Held,  that  these  costs  and  expenses  were 
the  covenant. 

Hartley  v.  Hudson  (4  C.P.D.  367)  followed. 

Special  Case  stated  by  consent  i 
of  the  "  Rules  of  the  Supreme  Court 

Harry  Emmerton,  as  executor  of 
deceased,  issued  a  writ  on  the  18th  A 
Murray  Smith,  Martin  Howey  Irv 
William  Edward  Johnston,  Lachlai 
William  George  Lucas  Spowers,  cla: 
defendants*  liability  under  a  covenar 
and  buildings,  dated  15th  July  1869, 
amount  which  the  plaintiff  was  liabl 
and  Metropolitan  Board  of  Works 
respect  of  certain  connections  betwi 
and  the  sewers  of  the  Board,  and 
done  by  the  Board.  The  plaintiff  ale 
defendants  should  indemnify  him  aj 
him  the  amount  claimed. 

By   agreement    the    parties    stal 
case: — 

"1.  By  an  indenture  of  lease  b 
1869  and  made  between  Thomas  J 
Edward  Wilson,  Lachlan  Mackinnon 
other  part  the  said  Thomas  Napiei 
therein  appearing  demise  and  leas 
Wilson,  Lachlan  Mackinnon  and  All 
administrators  and  assigns  certain 
described  to  have  and  to  hold  the  i 
their  appurtenances  unto  the  said 
Mackinnon  and  Allan  Spowers  thei 
and  assigns  for  the  full  term  of  th 
and  be  computed  from  the  thirty 
yielding  and  paying  therefor 
during  the  said  term  unto  the  saic 
and  assigns  the  rent  or  sum  of  six 
without  any  deduction  or  abatement 

"  2.  By  the  said  indenture  of  le« 
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Lachlan  Mackinnon  and  Allan  Spowers   for  themselves  their  ^^^^ 

heirs  executors  administrators  and  assigns  covenanted  that  they      Emmerton 
their  executors  administrators  and  assigns  would  from  time  to        Smith. 
time  during  the  said  lease  bear  pay  satisfy  and  discharge  all       fjood,  J, 
taxes     rates     charges     and    assessments    whatsoever    whether 
municipal  parliamentary  parochial  or  otherwise  imposed  or  to  be 
imposed  upon  the  said  demised  premises  or  any  part  thereof  or 
upon    the    landlord    or    tenant  in   respect  of  the   occupation 
thereof. 

"  3.  The  plaintiff  is  and  is  suing  as  the  sole  sui*viving 
executor  of  the  said  Thomas  Napier  who  died  on  the  7th  day  of 
February  1881. 

"  4.  The  said  lease  has  by  various  assurances  and  assignments 
become  vested  in  the  defendants  who  are  for  the  purposes  olf 
this  case  to  be  deemed  to  be  the  assigns  of  the  abovenamed 
Edward  Wilson,  Lachlan  Mackinnon  and  Allan  Spowers. 

"  5.  The  Melbourne  and  Metropolitan  Board  of  Works  has 
in  pursuance  of  the  Acts  of  Parliament  of  Victoria  numbered 
1197,  1351  and  1491  served  a  notice  in  the  form  set  out  in  the 
schedule  hereto. 

"  6.  The  property  referred  to  in  the  notice  in  the  last 
preceding  paragraph  mentioned  is  that  described  and  included  in 
the  said  Indenture  of  Lease. 

"  7.  The  plaintiff  in  pursuance  of  such  notice  submitted  to 
the  said  Board  a  plan  as  required  by  such  notice  and  within  the 
time  specified  in  such  notice  requested  the  said  Board  in  writing 
to  carry  out  the  connections  and  other  works  delineated  on  such 
plan  at  the  cost  and  expense  of  the  plaintiff. 

"  8.  The  said  connections  and  other  works  have  been  carried 
out  by  the  said  Board  and  the  costs  and  expenses  payable  by 
the  plaintiff  in  respect  thereof  amount  to  the  sum  of  225i.  And 
no  default  by  the  lessor  has  occurred  under  any  of  the  Acts 
numbered  1197,  1351  or  1491  and  such  sum  has  not  yet  been 
paid  by  the  plaintiff  to  the  said  Board. 

"  The  questions  for  the  opinion  of  the  Court  are : — 

(a.)  Whether  the  defendants  are  liable  by  virtue  of  the 
provisions  of  the  said  indenture  of  lease  to  pay  to 
the  plaintiff  the  said  amount  of  225i. 
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(6.)  Whether  the  defendants  as  betwe 

the  plaintiff  are  liable  by  virtue  o 

the  said  indenture  of  lease  to  I 

and  expenses  and  to  indemnify  tl 

the  payment  thereof. 

"  The  parties  have  agreed  that  in  the  evei 

said  questions  being  answered  in  the  afiirmati 

be  entered  for  the  plaintiff  in  this  action  for 

225Z.  with   Supreme  Court  costs  to  be  taxe 

event  of  neither  of  the  said  questions  beinj 

affirmative  judgment  shall  be  entered  for  the 

action  with  Supreme  Court  costs  to  be  taxed.' 


Cuaaen  for  the  plaintiff — The  lease  is  a 
tenant  has  agreed  to  pay  charges  of  this  1 
Marshall  (a)  the  same  words,  "  bear,  pay,  a 
used  as  in  this  lease.     The  condition  of  affai 
covenant  was  entered  into  must  be  considered 

[Mitchell — The  presumption  Is  in  favour  o 

Hood,  J.    The  presumption  is  that  the  te] 
anything  he  has  not  agreed  to  pay.] 

By  the  Melbourne  and  Metropolitan  Bo 
1890,  sec.  216,  and  sec.  6  of  the  Act  of  1897, 
these  connections  remains  a  charge  upon  the 
paid  and  comes  within  the  express  words  of 
fact  that  if  the  landlord  had  performed  the 
have  become  a  charge  does  not  apply,  becaus 
it  has  become  a  charge. 

[Hood,    J.      In  that  view  the  defendan 
depend  upon  the  option  of  the  landlord.] 

Sec.  114  of  the  Act  of  1890  does  not  com 
cases  of  this  kind  at  all.  This  is  not  a  cas< 
V.  Rogers  (b)  is  in  point.  The  first  part 
Hartley  v.  Hudson  (c)  meets  this  ctuse,  and  if 
V.  Dickinson  (d)  is  distinguishable.  The  phr 
"  in  respect  of  the   occupation   thereof "   sh 


(a)    [1880]  5  C.  P.  D.  481. 
(6)     [1897]  1  Q.B.  525. 


(c) 
id) 


[1879]  4 
[1882]  9 
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liberally.      It  is  the  intention  of  the  parties  to  the  lease  that  ]^ 

the  tenant  should  pay  all  charges  imposed  upon  the  premises  Emmerton 

whether  in  respect  of  the  landlord  or  the  tenant.  Smith. 

Counsel   referred   to   Rawlins  v.  Brigga  (e) ;  Wilkinson  v.  Hood,  J. 

CoUyer  (/).  ' 

Mitchell  and  WeigalZ  for  the  defendants— The  payment  in 
this  case  is  not  anything  '*  imposed  on  the  landlord  or  tenant  in 
respect  of  the  occupation  thereof."  Unless  the  tenant  has,  by 
express  words,  made  himself  liable  in  respect  of  this  payment,  he 
is  not  to  be  held  liable.  Alluvi  v.  Dickinson  shows  that  as  a 
rule  a  tenant  will  not  be  made  liable  for  payments  which 
permanently  improve  the  capital  value  of  the  property,  unless 
there  is  an  express  undertaking  by  him  to  become  liable.  If 
there  is  any  ambiguity  in  the  expression  used  it  should  be 
construed  in  his  favour.  These  are  not  "  taxes,  rates,  charges  or 
assessments  imposed,  etc."  There  is  no  "  charge."  The  duty  is 
imposed  on  the  owner  either  of  doing  the  work  himself,  in  which 
case  there  never  will  be  a  charge  in  respect  of  the  premises,  or 
of  asking  the  Board  to  do  it.  But  that  is  not  a  charge  upon  the 
premises.  The  latter  part  of  the  decision  in  Hartley  v.  Hudson 
is  merely  a  dictum.  That  case  is  distinguishable.  The  words 
m  that  case  are  "  charged  on  the  premises."  In  this  case  there 
is  a  duty  imposed  on  the  landlord,  and,  as  incidental  to  the  sum 
which  the  Board  pays,  there  is  a  charge  given  on  the  premises. 
The  charge  itself  is  not  imposed  by  the  Act  on  the  premises. 
Counsel  referred  to  Foa  on  Landlord  and  Tenant  (2nd  ed.),  p. 
151.  The  duty  on  the  landlord  here  is,  apparently,  either  to  do 
the  work  himself  or  to  ask  the  Board  to  do  it.  The  Act  provides 
that,  although  his  duty  may  be  merely  to  give  notice  to  the 
Board  to  do  the  work,  the  primary  liability  is  on  him.  The 
Board  is  given  a  charge  over  the  premises  in  respect  of  the  sum 
which  he  is  liable  to  pay  them,  until  it  is  paid :  Sec.  6  (8)  of  Act 
1491.  Counsel  referred  to  Brett  v.  Rogers  (supra),  at  p.  529. 
If  the  rate  is  payable  by  the  owner  or  occupier,  that,  under 
certain  circumstances,  would  be  something  imposed  on  the 
premises.     If  made  "  in  respect  of "   the  premises,  that  would 

(e)     [1878]  3C.P.D.  368.  (/)    [1884]  13  Q.B.D.  1. 
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make  a  great  difference:  Aldridge  v.  Feme  (g);  Tidsivell  v. 
Whitworth  (A).  The  word  "  charges  "  should  be  read  as  eju8dem 
geneins  with  the  words  connected  with  it.  It  would  be 
extraordinary  if  the  defendants*  liability  were  made  to  depend 
on  the  way  in  which  the  landlord  chooses  to  exercise  his  option. 

[Hood,  J.  I  am  inclined  to  agree  with  your  view,  but  how 
do  you  distinguish  Hartley  v.  Hudson  ?] 

That  is  not  a  binding  authority,  and  the  Acts  here  are  not 
the  same  as  that  which  governed  that  case.  Moreover,  in 
Hartley  v.  Hudson  the  words  in  the  covenant  are  "  which  now 
are  or  may  be  charged."  Here  the  words  are  "imposed  or 
charged." 

Gussen  in  reply — In  Foa  on  Landlord  and  Tenant  (2nd  ed.), 
p.  153,  Hartley  v.  Hudson  is  referred  to  without  disapproval. 
The  argument  in  Tidswell  v.  Whitworth  was  that  the  word 
"  imposed "   had  a   wider   meaning   than   "  charged." 

Counsel  referred  to  Thompson  v.  Lapworth  (i). 

Cur,  adv.  vidt. 


Niwtiiiher  7.  HoOD,  J.,  read  the  following  judgment : — This  is  a  special 

case  stated  by  consent  for  the  determination  of  this  Court.  The 
dispute  arises  out  of  a  lease,  whereby  the  defendants  covenanted 
with  the  plaintiff's  testator  to  "  bear  pay  satisfy  and  discharge 
all  taxes  rates  charges  and  assessments  whatsoever  whether 
municipal  parliamentary  parochial  or  otherwise  imposed  or  to 
be  imposed  upon  the  said  demised  premises  or  any  part  thereof 
or  upon  the  landlord  or  tenant  in  respect  of  the  occupation 
thereof."  During  the  currency  of  the  lease  the  Melbourne  and 
Metropolitan  Board  of  Works,  acting  under  legislative  sanction, 
gave  the  plaintiff  a  notice,  with  the  object  of  having  the  demised 
premises  connected  with  the  sewerage  system.  The  plaintiff,  as 
he  was  entitled  to  do,  submitted  a  plan  for  carrying  out  the 
connection,  and  requested  the  Board  to  do  the  work  at  his 
expense.     The  Board  has  done  the  work,  and,  by  sec.  6  of  Act 

{g)    [1886]  17  Q.B.D.  212.  (A)    [1867]  L.R.  2  C.P.  326. 

(i)     [1868]  L.R.  3  C.P.  149. 
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No.  1491,  the  costs  and  expenses  thereof  are  made  a  charge  upon  [^ 

the  property  until   paid.     The  plaintiflF  now  contends  that  the      Emmbbton 
provisions  of  this  section  bring  the  matter  within  the  covenant.    Muhbay  Smith. 
It  was  admitted  that  this  point  is  covered  by  authority.     In       Hood  J, 

the  case  of  Hartley  v.  Hudson  (A;),  Lindley,  J.,  held  on  similar        

legislation  and  a  similar  covenant  that  the  tenant  was  bound  to 
pay.  Although  two  reasons  are  given  for  the  judgment,  one 
only  of  them  applies  to  the  present  case.  It  was  urged  for  the 
defendants  here  that,  while  the  decision  might  be  correct,  yet 
this  particular  reason  was  erroneous.  But  I  iind  that  the  case 
has  been  referred  to  without  the  slightest  sign  of  disapproval  on 
any  ground  in  the  latest  text-books,  and  also  in  Budd  v. 
MarahaU  (I):  Allum  v.  Dickinson  (m);  and  Wilkinson  v. 
Collyer  (n).  Covenants  of  this  nature  have  been  interpreted  by 
the  Courts  in  a  very  wide  sense,  and  the  only  distinction  sug- 
gested in  the  present  case  is  that  the  landlord  was  not  in  default 
because  the  money  became  due  by  him  under  agreement.  But 
until  payment  the  expenses  incurred  are  to  be  a  charge  on  the 
premises,  and  are  a  debt  incurred  by  the  landlord  in  respect 
thereof :  See  Rawlins  v.  Briggs  (o).  I  cannot,  therefore,  see  any 
groimd  for  not  following  the  English  decision,  and  so  I  answer 
the  second  question  in  the  affirmative,  and  direct  judgment  to  be 
entered  for  the  plaintiff  for  225/.  and  costs. 

Judgment  for  plaintiff. 

Solicitors  for  plaintiff:  J.  M,  Smith  &  Emmerton. 
Solicitors  for  defendants  :  Blake  A  RiggaU, 

R.  H.  c. 

{k)    4  C.P.D.  367.  (m)  9  Q.B.D.  632. 

(/)     5  C.P.D.  481.  (n)     13  Q.B.D.  1. 

(o)    3C.P.D.  368. 
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18»8  HESLOP    V.    PHILLIPS. 

September  29, 30, 
November  21,  25.  Promiatory  note — CoiUemporaneotui  oral  agreement — IficonsUteftcy—InadmimbiUtif 

„ — ~  ,  of  evidence—Coats, 

Hood,  J. 

-    In  an  action  by   the  indorsee  of  a  promiBsory  note  against  the  indoner, 

evidence  will  not  be  permitted  of  a  contomporaneous  oral  agreement  between  the 
parties  whereby  the  defendant  agreed  to  indorse  the  note  in  plaintiffs  favour 
and  the  plaintiff  agreed  not  to  enforce  the  defendant's  liability  upon  the  note 
unless  and  until  another  fund  had  been  exhausted,  and  then  only  for  the  balance 
unpaid,  such  an  agreement  being  inconsistent  with  the  terms  of  the  written 
contract.  Breach  by  the  plaintiff  of  an  oral  agreement  of  this  kind  does  not  form 
ground  for  a  cross  action. 

ffeseltine  v.  Simmona  ([1892]  2  Q  6.  547)  discussed  and  distinguished. 

Point  Reserved  at  the  trial  of  the  action. 
The  facts  and  arguments  may  be  sufficiently  collected  from 
the  judgment. 

F,  Oavan  Duffy  and  J.  G.  Anderson  for  the  plaintiff. 

Counsel  referred  to  Leake  on  Contracts  (1st  ed.),  p.  188; 
Erskine  v.  Adeane  (a) ;  Abrey  v.  Cnix  (b)  ;  Hoare  v.  O-raham  (c) ; 
CornUh  v.  Bank  of  Nevj  South  Wales  (d) ;  Foster  v.  Jolly  (e) ; 
Adams  v.  Word  ley  (/). 

Isaac  A,  Isaacs  (A.G.)  and  Schwtt  for  the  defendant. 

Counsel  referred  to  Bavk  of  Australasia  v.  Ehrenfined  {g)  \ 
Chalmers  on  Bills  of  Exchange  (5th  ed.),  p.  59 ;  Lindley  v. 
Lacy  {h) ;  Byles  on  Bills  (10th  ed.),  p.  177 ;  Bank  of  South 
Atistralia  v.  Williams  (i) ;  Neiv  London  Credit  Syndicate  v. 
Neale  {k);  Heseltine  v.  Simmons  {I);  Cloughv,  Howe  (m); 
Moiyan  v.  Gri^ths  {n) ;  Jervis  v.  Berridge  (o) ;  Thompson  v. 
Gluhley  (p), 

Duffy,  in  reply,  referred  to  Wallace  v.  Littel  {q) ;  Mercantile 

(a)  [1873]  L.R.  8  Ch.  766.  (i)  [1893]  19  V.L.R.  514. 

(6)  [1869]  L.R.  6  C.P.  .37.  {k)  [1898]  2  Q.B.  487. 

(c)  [1811]  3  Camp.  56.  {I)  [1892]  2  Q.B.  647. 

(d)  [1864]  MacMsey's  Rep.  181  N.Z.      (m)  [1888]  14  V.L.R.  70. 

(e)  [1835]  1  CM.  &  R.  703.  (n)  [1871]  L.R.  6  Ex.  70. 
(/)  [1836]  I  M.  &  \V.  374.  (o)  [1873]  L.R.  8  Ch.  351. 
iU)  [1866]  Macasseys  Rep.  439  N.Z.       (p)  [1836]  1  M.  &  W.  212. 
(h)  [18641  34  L.J. C.P.  7.  (q)  [1861]  II  C.B.  N.S,  369. 
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Agency  Co.  Ltd.  v.  Fletwick  Chalybeate  Co.  Ltd.  (r) ;  Abbott  v.  ^^^ 

Commei'cial  Bank  of  Australia  (s).  Hbslop 

Cur.  adv.  viUt.  Phillips. 


Hood,  J.,  read  the  following  judgment : — This  wets  an  action 
on  a  promissory  note  by  indorsee  against  indorser.  The 
defendant,  in  addition  to  a  defence,  put  in  a  counterclaim,  which 
alleged  that,  prior  to  the  14th  February  1898,  one  Guest  had 
assigned  his  estate  for  the  benefit  of  his  creditors,  and  that  about 
that  date  it  was  verbally  agreed  between  the  plaintiff  and  the 
defendant  that  if  the  defendant  would  indorse  a  promissory  note 
for  £200  in  favour  of  the  plaintiff,  to  be  made  by  Guest,  the 
plaintiff  would  purchase  a  portion  of  Guest  s  estate,  and,  before 
enforcing  any  liability  against  the  defendant,  would  sell  such 
estate,  and  would  only  enforce  the  liability  of  the  defendant,  on 
the  said  promissory  note,  for  any  deficiency  between  the  amount 
owing  by  Guest  and  the  amount  realized  from  such  estate.  This 
agreement  was,  at  the  trial,  substantially  proved,  and  it  was 
also  proved  that  the  plaintiff  had  acted  in  breach  of  it,  and 
judgment  was  entered  for  the  defendant  for  Is.,  without  costs, 
subject  to  the  objection  that  the  defendant  was  attempting  to 
vary  a  written  contract  by  parol,  and  with  that  objection  I 
have  now  to  deal 

The  counterclaim  admits  the  existence  and  indorsemejit  of 
the  promissory  note  and  makes  no  attempt  to  show  that  the 
document  was  merely  meant  as  a  guarantee.  The  liability  of 
the  defendant  upon  the  note  is  thus  recognized,  but  a  verbal  agree- 
ment is  set  up,  which  it  is  contended  is  collateral  to  the  written 
contract  and  not  inconsistent  with  it.  If  this  be  so  the  defen- 
dant is  entitled  to  succeed.  It  is  no  answer  to  an  action  upon  a 
parol  agreement  to  say  that  the  parties  made  a  contemporaneous 
written  contract  respecting  the  same  subject  matter  providing 
that  the  two  agreements  are  collateral  and  are  not  in  conflict 
Parol  evidence,  too,  is  always  admissible  to  establish  a  condition 
upon  which  the  existence  of  a  contract  depends,  and  to  show 
that  what  purports  to  be  the  written  contract  is  not  so  in  reality. 
But  when  once  it  is  clear  that  a  document  contains  the  terms  of 

{r)    [1897]  14  Timea  L.R.  90.     {s)    [1879]  5  V.L.R.  (L.)  366,  at  p.  372. 


Hood,  J. 
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the  arrangement  between  the  parties  thai 
SLOP        Except  in  certain  cases  of  mistake  or  fr 
LIPS.       ment  cannot  be  added  to,  varied,  or  contr 
'J' J        mony.     The   whole   point   therefore  her 
agreement  relied  upon  by  the  defendant 
the  promissory  note,  and  in  my  opinion  \{ 
ment   the   defendant   engaged    that    on 
compensate  the  holder  provided  the  requi 
(Instruments  Act,  sec.  56  (2) ).      It  mui 
argument  that  the  defendant  received  di 
and   so  as   Guest  did  not  pay    the    20C 
bound    by    his   written    contract   to   do 
ment    which    the   defendant    proved    at 
the   performance   of    that   written    cont 
would  not  exist.     The  verbal  arrangemi 
different   result  from    that   contemplatec 
note.     The   latter  provides   for   the   def< 
certain  upon  the  happening  of  defined  eve 
the  former  the  defendant  might  have  to  p 
down  to  nothing.     Such  an  agreement  is  < 
the  written  contract,  and  would  afford  ] 
brought  upon  the  promissory   note:  Ab 
London  Credit  Syndicate  v.  Neale  (u). 
strenuously  contended  that  while  there  ie 
there  would  be  ground  for  cross  action, 
seems  to  me  to  apply  to  a  cross  action 
In  each  instance  the  verbal  agpreement  h 
to   the   writing.      In    the    cross    action 
complaint  is  that  he  has  been  compelled  t 
of  the  promissory  note.     But  that  is  th* 
the  writing  he  undertook  to  do,  and  I  < 
action  for  damages  can  be   maintained 
(see   Cornish   v.   Bank   of   New   South 
other  relief  the  defendant  might  perhaps 
regard  to  the  case  of  Heseltine  v.  Simynon 
upon   in   support   of   the   defendant's   vi 

(0     L.R.  5C.P.  37.  (r)    [186 

(ft)    [1898]  2Q.B.  487.  {w)    [181 
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suggested  by  counsel  on  each  side  between  it  and  Ahrey  v.  Crux.  ^^^ 

It  seems  to  be  suggested  in  that  case  (at  p.  554)  that  it  is  an        Heslop 
answer  to  an  action  on  a  covenant  to  pay  money  in  instalments       Phillips. 
to  show  that  a  substantial   part  of  the  bargain   between   the       Hood" J. 
parties  at  the  time    ^Yas   a   complete   understanding   that   the 
document  should  not  be  available  against  the  covenantor  until 
certain  other  documents  were  realized  upon.     I  would  gladly 
have  followed  this  view,  but  it  seems  to  me  opposed   to  the 
principle  of  Ahrey   v.    Crux,  and   I   am  unable   to  appreciate 
the   distinctions   drawn   by   counsel.      Owing   to   this   decision 
I  would   have   referred    the    matter    to    the    Full    Court   had 
I  not   been    informed    that   the    judgment   in    this    action    on 
the  other  portion  of  the  case  was  under  appeal.     Under  these 
circumstances   it   is   better  for   the    parties   for   me  to   decide 
this    point    and    let    the    whole   matter   be   dealt    with    in   the 
one  appeal. 

Upon  the  question  of  costs  I  have  felt  great  difficulty  and 
hesitation.  The  good  wholesome  rule  is  that  the  loser  pays. 
But  the  merits,  in  my  opinion,  are  entirely  with  the  defendant, 
and  the  plaintiff  only  succeeds  by  virtue  of  a  rigid  rule  of  law. 
I  was  impressed  with  the  contention  that  I  should  not  regard 
the  merits,  as  I  ought  to  have  rejected  the  evidence,  and  then  I 
would  have  been  in  ignorance  of  the  merits.  But  I  have  heard 
the  evidence,  and  have  formed  a  very  decided  opinion  on  the 
merits.  Then  it  was  urged  that  the  defendant  only  amended 
his  counterclaim  at  the  last  moment,  and  must  have  failed 
on  it,  on  the  facts,  as  it  originally  stood.  This  is  so;  but  the 
plaintiff  never  raised  this  particular  objection  in  his  reply, 
trusting  to  defeat  the  defendant  on  the  merits,  so  that  both 
parties  were  at  fault  in  the  pleadings.  The  plaintiff  is  right  in 
his  legal  objection,  and  if  this  were  all  I  would  probably  have 
given  him  the  costs.  But  regarding  the  nature  of  the  judgment 
against  him,  by  which  he  was  not  much  hurt,  and  that  this 
application  is  almost  avowedly  made  to  get  costs,  I  think  I 
ought  not  to  encourage  litigation  which  has  such  an  object  in 
view;  and  in  addition  the  plaintiff  appeared  in  such  an 
unfavourable  light  in  connection  with  the  other  matters  in  the 
case  that  he  deserves  no  consideration.     I  will  therefore  allow 
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V, 

Phillips. 
Hoody  J. 


SUPREME 

this    motion    without    cos 
plaintiff  on  the  counterclaii 


Solicitors  for  plaintiff:  ( 
Solicitors  for  defendant : 


F.C. 

1898 

September  15,  26, 

November  16. 


In  re  FORBES  and  THE 
Marine   Act   1890  {No,    1165),   «. 

The  Court  of  Marine  Inquiry,  u 
of  a  steamship  of  misconduct  und< 
power  to  order  his  certificate  to  be 
act  of  misconduct,  and  this  should 

Order  of  Madden,  C.J,  {ante^  p 

Appeal  by  way  of  mot 
(reported  ante,  p.  124). 

A  rule  nisi  was  obtaine 
Victoria,  the  Court  of  Mai 
W.  F.  A.  H.  Russell,  and  Ge 
show  cause  why  a  writ  of  pi 
them  from  enforcing  the  s 
petency  as  a  master  of  \^ 
enforcing  or  in  any  way  aci 
order  suspending  such  cert 
costs  of  the  proceedings  m« 
or,  alternatively,  why  a  w: 
bring  up  to  be  quashed  the 
proceedings  therewith,  upo 
1898  Madden,  C.J.,  made  al 
one  of  which  (the  7th)  was 
Chalmers  Forbes  guilty  of  £ 
justifying  a  suspension  of 
Forbes  was  one  of  miscondu 
Edina  he  did  "carelessly 
27th   April    1898,    whereby 
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Williams,  J.,  delivered  the  judgment  of  the  Court  (Williams, 
Hodges,  and  Hood,  JJ.) : — This  is  a  motion  made  to  the  Court 

(a)  [1802]  18  V.  L.R.  55,  432.        {b)    [1889]  15  V.L.R.  287. 
(c)  [1886J  17  Q.B.D.  327. 


Forbes. 
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navigation  the  said  steamship  came  into  collision  with  and  did  sink  ^• 

the  steamship  Manawatu,"  &c.     The  judgment  of  the  Court  of  1898 

Marine  Inquiry  recited  the  charge,  and  stated  that  the  charge  in  re 

of  misconduct  preferred  had  been  sustained,  and  that  such 
misconduct  amounted  to  gross  misconduct,  and  that  therefore 
it  suspended  his  certificate  of  competency  as  a  master  for  twelve 
months.  The  further  facts  may  be  collected  from  the  previous 
report. 

The  Marine  Board,  the  Court  of  Marine  Inquiry,  and  the 
members  of  the  Court  now  appealed  by  way  of  motion  from  the 
order  of  Madden,  C.J. 

Mitchell  for  the  appellants  to  move — The  Marine  Board  has 
power  not  only  to  prefer  a  charge  but  charges  of  misconduct 
against  more  than  one  pei*soii.  The  Court  of  Marine  Inquiry  is 
got  together  under  sec.  185  of  the  Marine  Act  1890.  The 
finding  of  gross  misconduct  is  a  finding  of  a  gro^s  act  of 
misconduct. 

Counsel  referred  to  In  re  Bell  (a),  and  to  Exparte  Taylor  (b). 

Cassen  for  Forbes  to  oppose — Where  a  special  statute  creates 
a  new  offence  the  Court  has  first  to  find  the  accused  guilty  in 
the  very  words  of  the  Act.  Unles./  Forbes  is  found  guilty  of  a 
gross  act  of  misconduct  the  Court  of  Marine  Inquiry  has  no 
power  to  suspend  his  certificate. 

[Hodges,  J.  The  introduction  of  the  word  **act"  in  sec.  183 
(2)  is  suggestive.] 

It  points  to  a  positive  act.  The  act  must  be  construed  strictly 
in  favour  of  Forbes  :  Reg.  v.  Stroulger  (c).  The  attention  of 
Hood,  J.,  in  In  re  Bell  was  not  directed  to  the  form  of 
the  finding. 

Mitchell  in  reply. 
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^•^-  asking  that  the  order  of  17th  June  1898  be  reversed,  and  that 

1898  a  rule  nisi  issued  for  a  writ  of  certiorari  should  be  discharged. 

In  re  The   rule  nisi  was    obtained    from    Madden,  C.J.,  apparently 

^!!^        upon  eight  grounds,  some  of  which  are  merely  repetitions  of  the 

WiUiavM,  J.     same  ground,  and  the  learned  Chief  Justice  went  seriatim  through 

these  objections.     We  do  not  think  it  necessary  to  consider,  and 

we  do  not  express  any  opinion  upon,  any  of  these  objections  except 

one.     We  confine  our  judgment  to  that  one  (the  7th)  objecti<m, 

and  we  must  not  be  understood  to  assent  to  the  validity  or 

otherwise  of  the  other  grounds  of  objection  stated  in  the  order 

nisi  for  prohibition.     That  seventh  objection  is  :  that  the  said 

Court  did  not  find  the  said  W.  Chalmers  Forbes  guilty  of  an 

ofience  under  the  Marine  Act  1890  justifying  the  suspension  of 

his  certificate.      The   Chief  Justice  held    that    that  objection, 

amongst  others,  was  a  good  one,  and  in  effect  he  says  that  the 

finding  of  the  Board  was  too  general  and  too  vague  in  its  terms. 

Without    coinciding    with    all    the    reasons    and    illustrations 

mentioned  in  his  judgment  in  dealing  with  that  objection,  we 

think  his  decision  upon  that  objection  right. 

The  matter  turns  upon  the  meaning  and  construction  of 
sec.  183  of  the  Marine  Act  1890,  by  which  the  Court  of  Marine 
Inquiry  is  authorized  to  make  inquiry  into  misconduct  on  the 
part  of  certificated  masters  of  ships.  That  section  provides 
that — **  When  any  such  investigation  is  directed  by  the  Board 
to  be  held  into  the  alleged  incompetency  or  misconduct  of  any 
master  mate  or  engineer  holding  a  certificate  whether  of  com- 
petency or  service  the  said  Court  of  Marine  Inquiry  shall  hold 
the  same  and  may  determine  that  any  such  certificate  held  by  a 
master  mate  or  engineer  should  be  cancelled  or  suspended  if 
such  master  mate  or  engineer  upon  any  such  investigation 
shall—" 

[And  then  it  creates  three  classes  of  ofiences,  as  they  may  be 
termed,  and  provides  that  in  the  event  of  any  such  master  being 
found  guilty  of  offences  (a),  (6),  and  (c),  his  certificate  may  be 
suspended.] 

''(a.)  Be  found  guilty  of  any  gross  act  of  miaeonduct 
drunkenness  or  tyranny. 

"  (6.)  Be  found  to  be  incompetent. 
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**  (c.)  Be  found  to  have  occasioned  by  his  wrongful  act  or  ^•^' 

default  the  loss  abandonment  of  or  serious  damage  to    any  ship  189S 

or  loss  of  life."  In  re 

Now,  in  this  case  the  Court  has  purported  to  find  Forbes  omes. 

guilty  of  an  offence  under  class  (a).  The  exhibit  which  contains  WiUiams,  J, 
their  finding  is  exhibit  G,  and,  omitting  formal  parts,  it 
states  that  the  Court,  having  carefully  inquired  into  the 
circumstances  of  the  above  charge,  finds  that  the  charge  of 
misconduct  preferred  against  the  said  William  Chalmers  Forbes 
has  been  sustained,  and  that  such  misconduct  amounts  to  gross 
misconduct. 

Now,  we  think  that  that  finding  of  the  Board  is  too  indefinite 
and  vague,  and  also  too  general,  not  only  upon  the  wording, 
and  having  regard  to  the  terms  of  the  portion  of  sec.  183  to 
which  I  have  alluded,  but  also  upon  general  principles.  That 
part  of  the  section  designated  by  the  letter  (a)  provides — "  if  he 
be  found  guilty  of  any  gross  act  of  misconduct"  What  the 
Court  found  him  guilty  of  was  of  misconduct  amounting  to  gross 
misconduct.  What  the  Act  says  is  that  it  has  to  find  him 
guilty  of  a  gross  act  of  misconduct.  It  has  not  done  so. 
Upon  that  ground  the  finding  is  bad.  It  ought  to  have  gone 
further. 

The  charge  against  the  master  was  general  in  its  terms.  He 
was  charged  with  misconduct.  That  charge  may  be  sufficient. 
But  when  the  Court  comes  to  its  finding  and  finds  him  guilty 
it  must  find  him  guilty  of  a  specific  act  of  gross  misconduct. 
And  we  think  that  it  ought  to  have  gone  further :  not  only 
ought  it  to  find  him  guilty  of  a  gross  act  of  misconduct,  but 
it  should  have  proceeded  to  specify  the  gross  act  of  miscon- 
duct of  which  it  found  him  guilty. 

Leaving  the  Act  and  adverting  to  general  principles,  it  is  a 
principle  well  established  that  a  man  charged  with  an  offence  i 
should  know  the  nature  of  the  offence  of  which  he  is  found/ 
guilty,  and  from  the  vague  and  indefinite  nature  of  this  finding! 
it  is  impossible  even  for  this  Court  to  ascertain  from  the  finding 
of  the  Court  of  Marine  Inquiry  of  what  act  of  gross  misconduct 
he  ha^s  been  found  guilty. 

The  records  of  the  Court  should  always  show  the  specific 
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In  re 
Forbes. 

WUliams,  J. 
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offence  of  which  a  man  has  been  found  gui 
which  his  certificate  has  been  suspended. 

Upon  that  ground  we  sustain  the  findinj 
and  dismiss  the  motion,  with  costs. 


Solicitor  for  William  Chalmers  Forbes : 
Solicitor   for    the    Marine    Board,    etc 
Solicitor. 


1898 
November  24. 

Hood,  J, 


[IN  CHAMBERS.] 

PEARCE  r.  TOWER  MANUFACTURING  AND 

Pmctiee —  Writ — Service  upon  company — Cofumercial 
— **  Carrying  on  business^^—^*  Rules  of  Supreme  Cc 
—Companies  Act  1896  {No,  1482),  «.  70  (3). 

A  foreign  company  is  not  carrying  on  its  busineaa 
of  the  fact  that  it  employs  a  commercial  traveller  resi 
orders  on  commission  and  to  transmit  them  to  its  offic 


Summons  in  Chambers. 

Lydia  Pearce,  trading  as  the  Kalizoic  ( 
an  agreement  in  November  1897  with  Wi 
for  the  Tower  Manufacturing  and  Novelty 
company  carrying  on  imsiness  in  the  Unite 
for  the  purchase  of  certain  goods  by  sai 
company.  The  goods  were  paid  for  by  dr 
delivered  after  the  draft  was  met;  but 
alleged  to  be  not  in  accordance  with  the 
negotiation  Pearce  i&sued  a  writ  against  i 
claiming  damages  in  respect  of  the  allege 
and  served  it  upon  one  Charles  Bott,  at 
place,  Melbourne,  upon  premises  having 
defendant  company  inscribed  outside  upon 
an  application  on  motion  for  that  purpc 
company.  Hood,  J.,  set  aside  the  service 
ground  that  the  affidavits  filed  on  behalf  of 
that  Bott  was  not  an  agent  of  the  compai 
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of  service,  but  was  the  servant  of  William  Lewis,  the  agent  of  ^^^ 

the   company,    who    resided    in    New    South    Wales.      On    a  Peakck 

subsequent     date     Hood,    J.,    made     an     order     exparte     that  Tower 

substituted    service    should    be    effected   upon    the   defendant  ^^''^'/j^"*"^^ 

company  by  serving  Bott  and  Lewis.     The  defendant  company  Novelty 

now  applied  on  summons  to  set  aside  the  order  for  substituted  

.  Hood,  J. 

service.  


W,  H.  WiUmnifi  tor  the  defendant  company. 

./.  E.  Mackey  to  oppose. 

During  argument  reference  was  made  to — Nevjhy  v.  Von 
fjppen  (a) ;  Haggin  v.  Comptolr  d/Escompte  de  Paris  (b) ;  The 
Companies  Act  1896  (No.  1482),  sec.  70  (3);  Rules  of  Sapre7ne 
Court  1884,  Order  IX.,  r.  8  ;  Grainger  <t  Son  v.  Gough  (c). 

Hood,  J.  The  defendant  company  is  a  manufacturing 
company,  registered  in  New  York,  where  it  carries  on  its 
business,  and  it  ha«  an  agent  in  Sydney,  one  Lewis,  whose 
power  of  attorney  is  somewhat  limited,  but  whose  business 
is  to  sell  the  goods  of  the  company  to  any  person  in  these 
colonies.  There  was  no  statement  as  to  how  Lewis  was  to  be 
paid,  but  I  draw  the  conclusion  that  he  was  to  be  paid  by  com- 
mission. Lewis  employed  a  person  named  Bott  to  obtain  orders 
for  the  company's  goods  from  people  in  Melbourne.  Lewis  him- 
self was  in  the  habit  of  visiting  Melbourne  two  or  three  times  a 
year,  and  when  his  business  here  was  done  he  transmitted  the 
orders  he  had  obtained  to  the  companj^  in  New  York,  where 
they  were  fulfilled  by  the  goods  being  sent  to  Lewis,  who  did 
not  hand  them  over  until  a  draft  for"them  had  been  accepted  or 
the  goods  had  been  otherwise  paid  for.  The  company,  either 
through  Lewis  or  through  Bott — it  is  not  clear  which  of  them. 
Lewis,  I  think — made  a  contract  with  the  plaintiff  Pearce  for  the 
sale  of  certain  goods.  Pearce,  being  dissatisfied  with  the  per- 
formance of  it  by  the  company,  issued  a  writ  against  the  latter 

(tt)     [1872]  L.R.  7  Q.B.  293.  (h)     [1889]  23  Q.B.D.  519. 

(r)     [1896J  A.C.  325. 
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[fj^  for  breach  of  contract.     In  the  first  insU 

tABCK  on  Bott.     I  set  aside  this  service  upon  th 

awER  in  the  affidavits  filed  on  the  company's  b 

kKD^^^^^  statement  by  Lewis  that  Bott  was  his  clei 

►V.LTY  with   the   company.      The   plaintiff*  th( 

iPANY.  r      J                    r 


>od,J. 


order  for  substituted  service  of  the  writ 
serving  it   upon   Lewis   and   Bott,  upoi 
company  was  carrying  on  business  heri 
was  its  manager  or  chief  officer.     This 
to  set  aside  the  order  for  substituted  se: 
the  company  was  not  carrying  on  bus 
point  raised  by  the  company  a  shabby  ai 
if  it  succeeds   it   will    leave   the   plain 
remedy.     At  first  I  felt  disposed  to  disi 
compel  the  plaintiff"  to  appeal  against  n 
full   publicity   might   be  given  to  the 
affidavits  filed  and  read  before  me  I  thii 
given  to  the  matter,  as  the  company's 
that  they  are  compelled,  if  they  desire 
travel  to  New  York  in  order  to  do  so. 
case  for  myself.     The  company  docs  n 
carry  on  its  business  here.     The  mere 
traveller  is  employed  by  it  for  the  takii 
sufficient.     It  would  never  do  to  hold  th 
commercial  traveller  meant  the  carrying 
make  service  on  that  traveller  a  suffici 
this  conclusion  with  great  regret.     I  sht 
but  without  costs.     I  hope,  if  the  plai 
remedy,  that  she  will  be  able  to  appeal  a 

Summona  aUow 

Solicitors  for  the  plaintiffs :  Fox  <k  0 
Solicitor  for  the  defendant :  H.  W.  C 
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[IN  CHAMBERS.]  1898 

THE  UNION  BANK  OF  AUSTRALIA  LIMITED  o.  LAMBELL.  October  31. 

Praetke-'Evidence'-'Gompany^Carporation---**  Rules  of  Supreme  Court  1884  "—       Hodgee^  J, 

Order  XIV.,  r.  1.  

A  foreign  corporation  carrying  on  business  in  this  country  must,  when  applying 
for  final  judgment  under  Order  XIV.,  prove  the  fact  of  its  incorporation,  such 
fact  being  a  material  allegation  of  the  statement  of  claim. 

Summons  under  "  Rules  of  Supreme  Court  1884,"  Order  XIV. 

The  Union  Bank  of  Australia  Limited  applied  on  summons 
under  Order  XIV.  for  final  judgment  upon  a  writ  specially 
indorsed.  The  indorsement  upon  the  writ  stated  that  the  action 
was  by  a  limited  company,  but  the  affidavit  in  support  of  the 
summons  contained  no  verification  of  that  statement. 

Mitchell  in  support  was  stopped  after  opening  the  facts. 

-4.  H.  Davis  to  oppose — The  affidavit  in  support  of  the 
application  should  show  that  the  plaintiff  is  incorporated.  In 
Commercial  Bank  v.  Hatton  (a)  the  converse  occurred ;  in  that 
case  there  was  no  allegation  in  the  indorsement,  but  the  affidavit 
in  support  stated  that  the  plaintiff  company  was  incorporated. 

Mitchell  in  reply — From  the  affidavit  it  appears  that  the 
plaintiff  is  a  banking  company  carrying  on  business  in  Victoria. 
The  allegation  is  not  essential. 

Hodges,  J.     It  is  necessary  for  a  plaintiff  who  seeks  final 

judgment  upon  a  specially  indorsed  writ  to  show  his  right  to 

succeed,  and  he  mast  therefore  prove  every  fact  which  he  would 

have  to  prove  at  the  trial,  and  for  this  purpose  he  must  assume 

that  everything  is  put  in  issue  by  the  defendant.     Speaking 

rather  of  the  time  when  I  was  at  the  bar,  my  recollection  is  that 

my  colleagues  on  the  bench  have  decided  that  all  the  material 

allegations  of  the   statement   of  claim   must  be  proved.      The 

defendant,  however,  has  no  merits.     I  shall  therefore  dismiss 

the  summons  without  costs,  the  plaintiff  to  have  liberty  to  make 

a  fresh  application  for  final  judgment. 

Summons  dismissed. 

Solicitors  for  plaintiff :  BlaJce  &  RiggaU. 

Solicitor  for  defendant :  Keep.  b.  h.  c. 

(a)    [1895]  21  V.LJL  489. 
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October  28. 
Hodges,  J, 


[PRACTICE  COURT.: 

VIOLET  TOWN,  SHIRE  OF,  kto.  v. 

Local  Oovemment — Rates  and  Racing— Jtuttices  A 
Particulars  of  claim,  sufficiency  o/—Loca>l  Oov 
— Rates,  claim  for — Particulars  of  rale. 

In  a  complaint  for  the  recovery  of  municipal  rate 
the  summons  should  state  the  date  in  respect  of  whi( 

Order  nisi  to  review. 

The  President,  etc.,  of  the  Shire  of 
defendant,  Richard  Twamley,  in  the  Coui 
respect  of  rates,  and  the  defendant  was  or 
An  order  nisi  was  granted  to  review  the  ( 
lars  annexed  to  the  summons  were  as 
within  referred  to  :  For  amount  of  genen 
payable  on  the  8th  February  1897,  in  re 
274— IZ.  8s.  Od."  The  facts  set  out  in  the 
th6  objection  was  raised  to  the  sufficienc; 
being  pointed  out  that  with  such  particu 
for  the  defendant,  who  had  been  durinj 
occupier  of  the  land,  but  who  had  gone 
ascertain  whether  he  was  liable  for  any 
not.  The  rate  collector  stated  in  his  evide 
year  for  which  the  defendant  was  sued  rai 
1896  to  30th  September  1897  ;  that  he  di( 
see  who  was  in  occupation,  but  merely  t( 
The  demand  was  addressed  to  the  defei 
where  the  property  rated  was  situate, 
defence  that  the  defendant  had  moved  t 
the  year  in  respect  of  which  the  rate  was 
received  the  notice  of  demand.  The  chair 
it  was  a  hard  case  for  the  defendant,  bu 
he  had  been  in  occupation  up  to  the  15th 
defendant's  solicitor  then  asked  the  Court 
as  the  defendant  was  only  liable  for  the 
occupation.  The  Court  refused  to  apporti 
judgment  for  the   whole  rate.      The   def 
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to    review    such    decision,   on    the    following  ]^ 

Violet  To 
.      ,  ,  ,  Shire  op,  ] 

particulars  annexed  to  the  summons  were  not  ». 

fy  sec.  81  of  the  Justices  Act  1890.  Twamm 

Jourt  of  Petty  Sessions  should  have  apportioned       lodges, 

hie  by  the  defendant  in  accordance  with  sec.  292 

tmment  Act  1890. 

^mand  had  been  made  upon  the  defendant  for 

ht  to  be  recovered. 

how  cause — The  particulars  are  sufficient  within 
ec.  81  of  the  Justices  Act  1890.  The  date  and 
id  the  evidence  given  at  the  hearing  supplied 

if  it  ever  existed.  That  section  provides  that 
II  vitiate  the  particulars  if  in  the  opinion  of  the 
ission  is  not  likely  to  mislead.  The  Court  can 
lence — McLean  v.  Morley  (a) — and  such  evidence 
luring  the  hearing.  The  rate  might  well  be  a 
1  no  date  need  be  given  for  the  period  it  is 
r.  The  justices  had  a  discretion  to  say  whether 
were   sufficient  :    Springfield   Road    Board   v. 

form  given  in  the  17th  schedule  to  the  Local 

1890  has  been  practically  followed. 

>ve  the  order  absolute  was  not  called  upon. 

This  was  an  application  to  review  an  order 
IS  against  the  defendant  for  the  recovery  of  a 
le  order  nisi  was  granted  on  the  ground  that 
annexed  to  the  summons  were  not  sufficient,  and 
loints.     (His  Honor  read  the  form  of  particulars.) 

the  defendant  no  information  as  to  the  time  in 
i  the  rate  was  made.  It  is  said  that  that  might 
ts  made  without  any  regard  to  time  ;  if  that  were 
g  to  the  undisputed  facts  in  this  case,  the  defend- 
e,  because  he  was  neither  the  owner  nor  occupier 
site  was  made,  and  I  think  I  must  take  it  that  the 
lecide  that  the  rate  was  of  such  a  character,  and 

rrent  Notea,  p.  66.  (6)     L1867]  4  W.VV.  ft  a'B.  L.  53. 
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]^  the  evidence  goes  to  show  that  it  was  no 

)LKT  Town,    One  witness  says — "  The  municipal  rate  f 
BE  OF,  BTo.,  j^^^  ^^^  ^^^^  September  1896  to  the 

lodges,  J,  made,  but  I  think  the  justices  might  ii 
that  that  was  the  period  in  respect  of  y 
No  information  is  given  to  the  defenda 
not  mean  to  say  that  those  particulars  > 
upon  the  justices  the  obligation  to  disn 
have  to  look  at  those  particulars  in  co 
objections  taken  and  the  evidence.  Th( 
was  that  the  Court  should  have  apportiot 
at  those  particulars,  and  feeling  satisfies 
charged  was  a  rate  for  a  particular  peri 
to  ascertain  in  respect  of  which  period  th 
for,  in  order  to  see  whether  it  should 
I  pass,  however,  to  the  last  objection, 
were  important ;  it  was  "  that  no  dem 
the  demand,  according  to  one  witness, 
defendant's  address — i.e.,  addressed  to  h 
he  had  been  in  occupation  of  the  premis 
was  posted  to  him  it  would  be  strong 
having  been  made,  and  I  should  be  s 
defendant  had  not  received  it  if  the  ju 
conclusion  that  he  was  not  to  be  believ< 
that  the  justices  did  not  disbelieve  him 
before  the  demand  he  was  no  longer  ir 
quently  there  was  no  reason  to  suppose 
reach  him,  and  consequently  no  demand 
appear  to  have  believed  him  and  expi 
think,  considering  the  nature  of  the  taU 
that  the  particulars  were  insufficient,  ar 
be  made  absolute,  with  costs. 


Solicitor  for  complainants :  Lamrod 
Solicitors  for  defendant :  Hughes  & 
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WfllTK  V.  HARMER. 


F.C. 


fleaUh  Act  1890  {No.  1098),  s.  35— -fly-tow  -Puroeyor  oj  milk  ^ Registration.  jfTove^r  18 

A  by-law  was  passed  in  the  Town  of  Northcote  under  the  provisions  of  the 
Health  Act  1890  whereby  every  person  carrying  on  the  trade  of  a  cowkeeper, 
dairyman,  or  purveyor  of  milk  is  required  to  register  himself  with  the  Local 
Board  of  Health. 

The  defendant,  who  kept  a  farm  in  the  shire  of  Morang,  had  been  accustomed 
for  many  years  to  send  milk  by  a  common  carrier  to  L.,  in  Northcote,  who 
retailed  it  to  customers  in  Northcote.  L  sometimes  sent  orders  to  the  defendant, 
but  as  a  rule  the  defendant,  knowing  the  quantity  required,  regularly  supplied  L. 
with  milk,  delivery  in  each  case  being  made  by  the  carrier,  who  also  carried  milk 
for  other  farmers.  The  defendant,  who  was  not  registered  in  Northcote,  was 
prosecuted  for  not  having  so  registered  himself  as  a  purveyor  of  milk  in  North- 
cote, and  was  fined. 

Held,  that  under  these  circumstances  the  defendant  was  not  a  purveyor  of 
milk,  and  that  registration  was  not  necessary. 

Order  to  Review. 

This  was  an  order  to  review  the  decision  of  the  Court  of 
Petty  Sessions  at  Northcote.  The  information  was  laid  by  James 
F.  White,  an  inspector,  charging  the  defendant  Harmer  for  that 
he  did  "  carry  on  the  trade  of  a  vendor  of  milk  in  High-street  in 
the  town  of  Northcote  without  being  registered,  contrary  to  the 
by-law  in  that  case  made  and  provided."  At  the  close  of  the 
case  for  the  informant  the  information  was  amended  by  altering 
the  word  "  vendor "  to  "  purveyor."  The  defendant  was  fined 
U.,  with  II.  is.  costs.  The  defendant  applied  to  Madden,  C.J., 
for  an  order  nisi  to  review  such  decision,  but  the  application 
was  refused.  From  this  order  refusing  the  order  nisi  the  de- 
fendant appealed  to  the  Full  Court,  who  granted  the  order  nisi 
on  the  following  grounds : — (1.)  That  the  said  Thomas  Harmer 
was  not  a  purveyor  of  milk  within  the  meaning  of  the  by-law 
under  which  the  information  was  laid,  inasmuch  as  he  had  no 
place  of  business  within  the  jurisdiction  of  the  Local  Board  of 
Health  at  Northcote.  (2.)  That  there  was  no  evidence  that  the 
said  Thomas  Harmer  was  a  purveyor  of  milk  within  the  meaning 
of  sec.  35  of  the  Health  Act  1890. 

The  affidavit  tiled  on  behalf  of  the  defendant  stated  that  the 
following  evidence  was  given: — White,  the  informant,  stated 
that  he  knew  the  defendant ;  on  the  31st  August  he  saw  a 
T.L.R..  Vol.  XXIV.  H  H 
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^•^'  carter  delivering  milk  to  Lehrke,  of  Higl: 

1898  defendant   was   not   registered.     He  ha 

^HiTE  defendant  at  a  later  date,  and  defendant 
register  if  he  had  to  do  so,  but  would 
relation  to  the  summons  issued.  In  c 
stated  that  the  defendant  was  a  farme 
somewhere  in  the  Whittlesea  or  Yan 
residing  in  Northcote,  and  that  he  saw 
August  delivering  milk ;  that  he  ha( 
delivering  milk  at  Lehrke's  in  Septen 
deposed  that  he  was  a  common  carrier 
milk  from  tHe  defendant  to  Lehrke  on  5t 
examination  Pretty  said  that  he  was 
carried  milk  for  other  farmers  as  well  as 
the  farmers  employed  him  to  carry  the  1 
it  by  rail.  Lehrke  gave  evidence  tha 
residing  and  carrying  on  business  in  I 
defendant  supplied  him  wholesale  with  n 
ber,  and  had  been  doing  so  for  the  la* 
examination  he  said  that  he  sold  the  mil 
defendant  retail  to  his  own  customers  1 
for  the  town  of  Northcote,  and  that  the 
at  Janefield,  and  that  when  he  wanted 
writing  up  to  Harmer's  place.  The  info 
stating  that  in  addition  to  the  above  ( 
that  the  defendant  had  supplied  him  wit 
cote  for  the  last  16  years,  and  he  usua 
such  milk  when  the  defendant  called  a 
times  he  sent  a  cheque  to  him  at  Moranj 
not  often  send  orders  in  writing  to  the 
knew  the  quantity  of  milk  he  regularly 
orders  when  he  wanted  extra  milk. 

The  following  was  the  by-law  put  ii 
the  informant : — "34-.  Every  person  carr 
cow  keeper  dairyman  or  purveyor  of  mill 
1st  day  of  January  in  every  year  registei 
Board  of  Health  in  manner  following — tl 
and  forwarding  to  the  secretary  of  the  Lc 
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application  in  the  form  hereunder  written  and  every  such  person  ^'^- 

shall  with  every  such  application  pay  a  fee  of  £1 : —  1898 


Application  for  Registration  as 


"  Every  place  within  the  jurisdiction  of  the  Local  Board  of 
Health  at  which  such  trade  or  any  part  of  it  is  carried 
on 

"  Period  of  time  for  which  registration  is  desired 

year  commencing  the  Ist  day  of 18 — ." 

No  evidence  was  called  on  behalf  of  the  defendant. 

Bryant  to  show  cause — This  case  is  covered  by  the  authority 
of  the  decision  in  Ryan  v.  Beadle  (a),  where  it  was  decided  that 
this  by-law  imposed  upon  a  person  who  sells  milk  the  duty  of 
registering  himself  in  the  district  wherein  he  sells  it,  even 
although  he  has  no  shop  or  place  of  business  in  such  district. 
A  man  may  be  a  dairyman  and  a  purveyor  of  milk  as  well,  and 
though  he  may  be  registered  as  a  dairyman  in  one  district,  he 
must  also  be  registered  as  a  purveyor  wherever  he  carries  on 
that  business.  The  evidence  shows  that  the  defendant  delivered 
the  milk  in  Northcote  through  his  agent  the  carrier,  and  this 
had  been  a  regular  course  of  business  for  many  years.  This  would 
constitute  the  defendant  a  purveyor  of  milk  in  Northcote. 

[Hood,  J.  The  milk  is  sold  at  the  farm,  and  the  business  of 
selling  the  milk  is  carried  on  there.] 

It  is  necessary  to  have  registration,  so  as  to  be  able  to 
trace  the  persons  dealing  with  the  milk  supply,  and  to  prevent 
unregistered  persons  selling  milk  in  a  district ;  it  is  possible 
that  a  person,  having  no  place  of  business,  may  sell  the  milk 

(a)    [1897]  28  V.L.R.  184. 


White 


'To  the  Secretary  of  the  Local  Board  of  Health  for  Borough  of       Habmbr. 

"  Northcote. 
"Sir, — I   desire   to   be   registered  in   accordance  with  par- 
"  ticulars  in  the  Schedule  hereunder : — 

"  Schedule. 

"  Name  in  full . 

"  Trade  in  respect  of  which  registration  is  desired 

"  Style  or  firm  under  which  trade  is  carried  on 
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^•^'  by    '* hawking"    it,   merely   taking   deliver 

1898  station.      A  purveyor  of   milk   is   somethin 

White        dairyman,  and  some  meaning  must  be  given 

iABMEB.       magistrates  have  found  as  a  fact   that  th( 

purveyor  of  milk  in  Northcote. 

Counsel  referred  to  the  following  cases : — C 
FUshie  v.  Evington  (c). 

Cu88en  (with  him  McHiigh)  to  move  the 
not  called  upon. 

Williams,  J.,  delivered  the  judgment  of  th 
HOLROYD,  and  Hooi),  JJ.]  We  think  that  th( 
to  show  that  the  defendant  was  a  purveyor 
cote.  The  evidence  points  to  the  condusioi 
a  purveyor  of  milk,  and  that  the  defendant 
cowkeeper,  and  carried  on  such  trade  in  th 
and  was  registered  there,  or  at  least  should  h 
there.  It  was  not  necessary  for  him  to  reg 
The  order  will  be  made  absolute,  with  costs. 

Bi^yant — Costs  should  not  be  given  agains 
he  relied  upon  a  former  decision  of  the  Court 
which  is  practically  overruled  by  this  decisioi 

Hood,  J.  No,  we  do  not  deal  with  tha 
facts  in  the  present  case  are  different. 

Order  ahsi 

Solicitors  for  informant :  Herald  &  Rober 
Solicitors  for  defendant :  Maddock,  Johnst 


(b)    [1892]  14A.L.T.  11.  (c)     [1892]  2 


Digitized  by 


Google 


VOL.  XXIV,  3  LXI  k  LXII  VICT.  517 


In  the  Will  of  JAMES  GROTTY,  Dkckassd.  1898 

AdnUnislraiion  and  Probate  Act  1890  (^o.  1060), «.  99— Duty  an  estate  qf  deceased  

person— Assessment  of  duty— Appeal  from  dstermination  of  Master  in  Equity      A  'Beckett,  J, 
— Shndence  on  appeal — Practice, 

On  an  appeal  from  the  determination  of  the  Master  in  Equity  as  to  the  valua- 
tion of  the  estate  of  a  deceased  person  for  probate  duty,  either  party  is  at  liberty 
to  call  vhd  voce  evidence,  and  will  be  allowed  to  use  the  materials  used  before 
the  Master.  * 

Box  for  the  Master  in  Equity  applied  to  the  Court  by  motion 
for  a  direction  as  to  what  was  to  be  done  in  this  matter :  It  is 
an  appeal  from  a  valuation  by  the  Master  in  Equity  under  sec. 
99  of  the  Administration  and  Probate  Act  1890  (No.  1060), 
and  no  provision  is  made  as  to  the  form  which  the  proceedings 
should  take.  The  position  taken  up  by  the  Master  is  that  the 
appeal  should  take  place  on  the  materials  which  were  before 
him  when  he  made  his  valuation,  and  that  neither  party  should 
be  allowed  to  bring  fresh  evidence  as  to  the  value  of  the  estate. 
The  Court  may  reverse  or  amend  his  decision,  and  may  saddle 
him  with  costs.  It  is  submitted,  therefore,  that  it  should  not  be 
turned  into  a  rehearing  on  fresh  evidence.  In  Re  Black  (a)  a 
corresponding  application  was  made  to  Hood,  J.,  in  Chambers. 
He  refused  to  make  an  order,  on  the  ground  that  the  matter  was 
entirely  for  the  learned  Judge,  in  whose  list  for  trial  the  case 
was,  to  say  how  or  on  what  evidence  he  would  act,  and  although 
when  the  case  eventually  came  before  Hodges,  J.,  other  evidence 
was,  in  fact,  taken,  it  was  done  by  consent.  In  this  case  the 
Master  in  Equity  does  not  desire  to  consent,  as  he  thinks  that 
as  the  executors  have  made  their  case,  and  placed  the  matter 
before  him,  the  appeal  should  be  heard  on  the  evidence  laid 
before  him. 

Power,  for  the  executors,  submitted  that  the  parties  ought  to 
be  allowed  to  call  fresh  evidence  on  affidavit,  or  to  deal 
with  the  matter  anew  on  vivd  voce  evidence: — The  course 
taken  in  these  matters  is  this  :  The  executors  send  in  their 
valuation  of  the  deceased's  estate  to  the  Master.  If  he  is  not 
satisfied  he  can,  under  the  section,  bring  in  evidence,  require 

(a)     [18»6]  21  V.L.R.  227. 
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|f5^  production  of  books,  papers,  &c.,  and  can  fix  the  valuation.    No 

In  thb  Will  matter  how  dissatisfied  the  executors  are,  they  have  no  power 
Crotty.  under  the  section  to  bring  other  evidence.  In  this  case  the 
A' Beckett  J.  Master  had  before  him  the  valuation  of  the  executors  and  of 
four  brokers — ^two  called  for  the  Master  and  two  for  the 
executors.  The  only  question  put  to  them  was,  "  What  could 
have  been  got  for  the  shares  at  the  time  of  the  testator's  death, 
if  judiciously  placed  on  the  market  in  reasonable  parcels?" 
The  brokers  gave  no  reasons  for  their  valuation,  and  if  the 
Court  has  jurisdiction  to  hear  vivd  ix)ce  evidence  it  is  a  case  in 
which  it  should  be  exercised.  In  Re  Black  Hood,  J.,  said  he 
would  leave  the  matter  to  be  dealt  with  in  the  ordinary  way, 
either  on  affidavit  or  vivd  voce  evidence.  It  is,  it  is  submitted, 
analogous  to  the  case  of  an  appeal  in  patent  cases  from  the  law 
officer — the  affidavits  used  can  be  looked  at  and  fresh  evidence 
given  on  either  side. 

[a'Beckett,  J.     What  was  done  in  Black's  Case  ?] 
Vivd  voce  evidence  was  heard. 
[Box — By  consent.] 

a'Beckett,  J.  I  think,  having  regard  to  the  terms  of  sec  99 
of  the  Administration  and  Probate  Act  1890,  the  Master  in 
Equity  is  the  master  of  the  situation  in  ascertaining  the  value. 
The  executors  appoint  a  valuator,  and  then  if  the  Master  is  not 
satisfied  he  appoints  a  valuator,  calls  up  the  executors,  and  he  may 
agree  with  them.  If  he  cannot  come  to  an  agreement  with  them, 
the  Master  is  at  liberty  to  call  persons  before  him,  and  it  does 
not  appear  that  the  executor  is  at  liberty  to  call  other  persons 
before  the  Master.  There  is  no  machinery  for  his  so  doing.  He 
might  come  to  a  decision  on  the  evidence  of  his  own  witnesses, 
and  disregard  that  brought  forward  by  the  other  side.  The 
executor  would  have  no  means  of  corroborating  the  evidence  of 
his  valuator.  It  is  a  sort  of  rough  process  in  which  the  Master 
really  has  to  a  very  great  extent  his  own  way.  It  is  assumed 
that  he  would  only  desire  to  ascertain  what  was  the  proper 
charge  to  make,  and  the  section  leaves  him  to  adopt  his  own 
means  of  arriving  at  a  conclusion,  but  the  other  side  might  be 
wholly  dissatisfied  with  his  decision,  and  would  have  no  means 


Digitized  by 


Google 


VOL.  XXIV.] 


LXI  k  LXII  VICT. 


519 


of  calling  other  persons  before  the  Master  and  giving  evidence. 
The  Master  might  perhaps  accede  to  a  request  of  the  other  side, 
but  there  is  no  compulsion  on  him  to  receive  any  other  evidence 
tendered  as  against  the  view  that  he  is  inclined  to  act  on.  On 
the  materials  to  be  obtained  by  this  means  the  Master  has  to 
come  to  a  decision,  and  then  there  is  an  appeal  from  that 
decision,  which  may  be  heard  before  a  jury  if  either  party  wish 
it.  I  think,  looking  at  the  character  of  the  preliminary  inquiry, 
and  the  one-sided  evidence  taken,  that  other  evidence  should  be 
taken — that  the  person  who  objects  that  too  much  has  been 
charged  .should  have  an  opportunity  of  calling  evidence.  I  see 
no  objection  to  what  is  proposed — that  either  party  be  at  liberty 
to  make  use  of  the  materials  used  before  the  Master — but  I  think 
either  side  should  also  be  at  liberty  to  call  viva  voce  evidence. 
The  view  I  take  seems  to  accord  with  that  of  my  brother  Hood, 
though  it  was  not  necessary  for  him  to  go  into  it  as  fully  as  I 
have  done. 
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Solicitor  for  Master  in  Equity  :  OuinnesSy  Crown  Solicitor. 
Solicitor  for  executors :  Hopkivs, 

A.  J.   A« 


BOUCHAUD  V.  BOUGH AUD. 

Fracliee  dioorce — "  Divorce  and  MoUrimonicU  Rules  o/Srd  Fehruary  1885,"  rr,  26, 
114,  and  IdQ—Reapoiident  out  of  jurindictioH— Extended  time /or  appearance — 
Extetiding  time  for  delivering  annwer  after  21  days  fixed  hy  r.  26  expired — 
Jurisdiction  of  Court. 

Where  the  respondent  in  &  divorce  suit  was  residing  in  Queensland,  and  the 
Judge  had  fixed  the  time  for  her  appearing  as  within  30  days  after  service  upon 
her  of  the  citation  and  copy  of  the  petition,  and  the  citation  called  upon  her 
"  then  and  there  to  make  answer  to  the  petition  r " 

Held,  that  the  Court  had  jurisdiction,  even  after  the  21  days  allowed  by  rule 
26  of  the  "  Divorce  and  Matrimonial  Rules  of  3rd  February  1885  "  for  filing  her 
answer  had  expired,  to  extend  the  time  for  filing  the  answer,  and  the  Court 
allowed  28  days'  further  time  for  filing  the  same. 

A  PETITION  for  dissolution  of  his  marriage  had  been  filed  by 
the  husband  against  his  wife  on  the  ground  of  desertion  for 
three  years  and  upwards.  The  petitioner  was  domiciled  in  Vic* 
toria,  and  carrying  on  business  in  Melbounie  as  a  hairdresser, 
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^^^^  and  his  wife,  the  respondent,  was  living  in 

3UCHAUD      at  the  time  of  the  institution  of  the  suit. 
>ucHAUD.      by  the  petitioner's  proctor  to  Hood,  J.,  to  fi 
odges  J.      ^"^^  under  the  Australasian  Civil  Proa 

Honor  altered  the  citation,  which  was  in  tl 

the  Rules  of  the  8rd  February  1885,  Foi 
giving  30  days  to  appear  instead  of  8  da 
alteration.  A  sealed  copy  of  the  petition 
served  on  the  respondent  personally  ii 
September  last,  and  she  entered  an  appean 
limited  by  rule  26  of  those  Rules  for  fi 
within  the  80  days  allowed  by  Hood,  J.,  y 
to  appear. 

Application  was  now  made  to  Hodges, « 
extension  of  the  time  to  file  her  answer  for 
was  made  to  rules  26,  114,  and  136.  It  wt 
petitioner  at  the  time  of  the  alteration  of  t 
should  have  applied  for  an  extension  of  tl 
answer,  as  otherwise  the  respondent  mast 
she  appeared. 

Woolf  for  the  petitioner  objected  tht 
jurisdiction  to  extend  the  time  for  filing  an 
therefor  was  not  made  within  the  21  daj 
for  filing  an  answer : — Within  the  21  da 
apply  for  an  extension  of  the  time  for  f 
rule  114,  but  that  does  not,  like  the  Judica 
to  extend  the  time  after  it  has  already  expir 
And,  inasmuch  as  the  Rules  do  provide  fc 
if  the  application  is  made  at  the  proper 
Rules  do  not  apply  under  rule  136.  The  3 
to  which  Hood,  J.,  altered  the  citation  for 
words  of  the  Schedule  to  the  Rules  of  188.: 
the  Australasian  Civil  Process  Act  1886  ( 
No.  3),  sec.  6,  sub-sec.  2. 

[Hodges,  J.     It  says  the  respondent  is 

appear  and  make  answer — that  is,  at  the 

«  (a)    [1896]  17  A.L.T.  213 
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days.  She  cannot  make  answer  before  she  appears.  I  was  going 
to  give  that  answer  to  your  argument  even  if  the  words  had  not 
been  in  the  citation ;  but  they  are.] 

The  citation  is  in  the  ordinary  form. 

[Hodges,  J.  I  know  it  is  a  printed  form,  but  the  Judge 
altered  the  printed  form,  and  he  necessarily  alters  the  time  for 
answering.] 

He  ought  at  the  same  time  to  have  extended  the  time  for 
answering.  It  would  then  have  been  within  his  power  under 
rule  114.  But  he  did  not.  He  in  fact  did  not  fix  the  30  days 
for  appearance.  The  Federal  Council  Act  fixed  it,  and  he 
altered,  the  citation  accordingly. 

HoDOES,  J.  This  is  an  application  on  the  part  of  the 
respondent  in  a  divorce  suit  to  extend  the  time  for  filing  the 
answer.  The  petitioner  objects  that  I  have  no  power  to  extend 
the  time — that  more  than  21  days  have  expired  since  the 
citation  was  served,  and  that  therefore  by  virtue  of  rule  26, 
which  requires  the  answer  to  be  delivered  within  21  days  after 
the  service  it  is  too  late  to  deliver  the  answer,  and  that  rule 
136  and  rule  114,  which  give  power  to  extend  the  time  for 
doing  acts  required  by  these  rules  to  be  done,  give  me  no  power, 
because  that  time  has  already  expired  ;  and  that  rule  114  only 
allows  me  to  extend  the  time  which  exists.  Kdso  v.  KeLao  was 
cited  to  support  that  view.  I  have  nothing  to  say  against  it, 
only  in  my  opinion  the  time  has  not  expired.  The  answer, 
according  to  the  rule,  is  to  be  delivered  within  21  days,  but  that 
may  be  extended.  In  this  case  the  respondent  was  living  out  of 
the  jurisdiction  of  the  Court,  and  the  petitioner,  in  praying  leave 
to  serve  his  petition,  procured  the  authority  of  the  Judge  to  this 
citation  : — "  These  are  to  command  you  that  within  30  days  of 
the  service  hereof  on  you,  inclusive  of  the  day  of  such  service, 
yon  do  appear  in  our  said  Court,  then  and  there  to  make  answer 
to  the  petition."  So  according  to  that  the  person  is  allowed 
30  days  to  appear,  and  then  and  there  to  answer.  The  citation 
would  have  been  utterly  misleading  if  it  meant — "  You  are  to 
appear  within  30  days,  and  then  you  will  not  be  allowed  to 
answer  or  deliver  an  answer."     I  think  that  would  be  an  utterly 
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ridiculous  reading  of  the  citation.  Thi 
document  sanctioned  by  the  Court, 
appeared  within  30  days,  and  has  come  to 
to  be  allowed  an  extended  time  for  del 
which  she  is  now  to  deliver  according  t 
time  not  having  expired,  rule  114  admitt 
to  extend  the  time.  I  do  not  think  the 
allow  a  person  out  of  the  jurisdiction  to  ar 
the  time  for  28  days  within  which  to  de! 
petitioner  must  pay  the  costs  of  the  applies 


Solicitors  for  petitioner  :  Qillott,  Bates 
Solicitor  for  respondent :  Benjamin. 
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THE  TRUSTEES  EXECUTORS  AND  AGENCY 

SCOTT. 

WiU — Canstrucfion — A  demption — Insurance    moneys— 
with  land — Destruction  by  fire  after  wHl—IrUentio\ 

A  testator  devised  his  **  freehold  land  and  propc 
formerly  known  as  number  *'  so-and-so  to  certain  indi 
this  land  had  been  insured  by  him  against  fire,  and  afl 
were  destroyed  by  fire.  He  obtained  the  iosuranoe  i 
Company,  and  intended  to  rebuild  the  premises,  but 
any  contract  for  so  doing  he  died. 

Held,  that  the  devisees  were  not  entitled  to  the  i 
the  executors  bound  or  justified  in  expending  them  in 

Originating  Summons  taken  out  by  tl 
and  Agency  Company  Limited,  the  exec 
William  Dean,  deceased,  against  his  dauj 
Scott,  his  widow  Mary  Ann  Dean,  and  h 
Agnas  Dean,  three  of  the  beneficiaries  undei 
certain  matters  arising  in  the  execution  of 
the  only  one  material  to  this  report  being  t 

By  his  will  made  on  the  3rd  October  16 
aiia  provided  as  follows: — "I  devise  m; 
property    situate    in    Flinders-lane    in    th 
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aforesaid  and  formerly  known  as  number  91  and  now  as  number 
and  now  in  occupation  of  the  firm  of  '  William  Dean  &  Co.' 
with  the  appurtenances  thereto  belonging  unto  my  daughter 
Tarrena  Emily  Scott  the  wife  of  Arthur  Wolsey  Scott  of  Sydney 
in  the  colony  of  New  South  Wales  for  her  life  without  impeach- 
ment of  waste  but  so  nevertheless  that  she  shall  not  have  power 
to  dispose  of  or  charge  her  estate  or  interest  in  the  said  land  and 
premises  or  any  part  thereof  or  the  rents  and  profits  thereof  by 
way  of  anticipation.  And  from  and  after  the  death  of  my  said 
daughter  Yarrena  Emily  Scott  I  devise  the  said  land  and 
premises  to  such  use  or  uses  for  such  estates  and  in  such  manner 
for  the  benefit  of  all  or  any  one  or  more  of  the  children 
of  my  said  daughter  Yarrena  Emily  Scott  as  she  shall  by 
any  deed  or  deeds  with  or  without  power  of  revocation 
and  new  appointment  or  by  her  last  will  appoint  and  in  default 
of  appointment  to  the  use  of  her  child  if  only  one  or  of  her 
children  if  more  than  one  in  equal  shares  as  tenants  in  common 
in  fee  simple  with  cross  executory  limitations  of  the  shares 
original  and  accruing  of  each  of  such  children  in  the  event  of 
his  or  her  dying  under  the  age  of  21  years  to  the  use  of  the 
others  in  equal  shares  in  fee  simple.  And  I  declare  that  in  the 
event  of  the  said  Yarrena  Emily  Scott  leaving  no  issue  her 
surviving  or  leaving  issue  but  all  such  issue  dying  under  the  age 
of  21  years  then  and  in  either  of  such  events  the  said  land  and 
premises  shall  fall  into  and  form  part  of  my  residuary  estate." 
The  buildings  on  this  property,  which  had  been  used  by  him  to 
carry  on  a  partnership  of  "  William  Dean  &  Co./'  had  been 
insured  against  fire  by  him  for  4000i.,  and  on  the  21st  November 
1896  they  were  destroyed  by  fire.  Some  time  prior  to  his  death 
the  testator  received  from  the  insurance  company  4000i.  under 
the  policy  of  insurance. 

An  affidavit  was  filed  which  had  been  made  by  Alfred 
William  Walsh,  cashier  of  the  testator,  stating  that  on  the  day 
Mr.  Dean  received  the  4000f.  from  the  insurance  company  he 
a«fked  Mr.  Dean  if  he  should  deposit  it  with  other  moneys  to  the 
credit  of  ''  William  Dean  &  Co.,"  but  that  Mr.  Dean  replied  that 
the  money  did  not  belong  to  the  bu.siness,  and  that  he  intended 
placing  it  on  deposit  with  the  National  Bank  of  Australasia  at 
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interest,  so  that  it  would  be  available  w 
mind  how  he  would  rebuild ;  that  Mr.  Deai 
that  he  had  placed  the  amount  on  deposit  i 
bank.  The  deponent  also  stated  that,  from 
tions  with  the  testatoi*,  he  believed  that  i1 
rebuild  on  this  property  if  he  had  lived. 

An  affidavit  was  also  filed  which  had  be 
John   Flannagan,   architect,   which   stated 
as  architect  for  Mr.  Dean  since   1888.     1 
shortly  before  Mr  Dean's  last  illness,  he  ha< 
him  with  reference  to  this  property  as  foll< 
— "  Well,  Flannagan,  as  I  suppose  you  can 
inundated  by  architects    in    reference   to 
have  acted  for  me  so  long  that  of  course  I 
by.     Well,  I  am  not  ready  to  go  on  at  once 
you,  as  you  might  be  thinking  over  the  m 
sketch,  80  that  you  will  have  something 
come  to  see  you,  which  will  be  before  long.' 
his  ideas  were,  and  what  he  would  spend,  i 
I  have  not  made  up  my  mind  whether  to  p 
on  the  land,  but  I  shall  not  go  back   there 
whichever  would  be  best  for  letting.     I  ha\ 
money  aside,  and  would  add  what  more 
would  not  exceed  6000/."     This   deponent 
consequence  of  this  conversation  he  did  pre 
but  was  unable  to  submit  them  to  the  testa 
last  illness,  and  that  from  what  he  said  on 
mentioned  he  believed  that  it  was  the  tc 
rebuild  on  this  land. 

These  two  affidavits  were  read  subjec 
they  were  inadmissible  as  evidence.  The 
build  prior  to  his  death. 

An  originating  summons  was  taken  < 
company  as  executor  and  trustee  of  the 
testator  s  daughter,  Yarrena  Emily  Scott,  ai 
Ann  Dean,  and  daughter,  Laurena  Agnes  Di 
wise  interested  in  the  testator's  estate  ur 
termine  inter*  alia  the  following  question  :- 
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**  1.  Whether  upon  the  construction  of  the  will  of  the  said 
William  Dean  the  plaintiff  hereto  as  trustee  thereof  should  pay 
to  the  defendant  Yarrena  Emily  Scott  a  sum  of  money 
amounting  to  40002.,  or  any  part  thereof,  or  the  income 
derivable  from  such  sum  of  4000i.  which  the  said  William 
Dean  received  prior  to  his  death  as  insurance  money  in  respect 
to  the  destruction  by  fire  of  certain  buildings  situate  on  a  piece 
of  land  in  Flinders-lane,  in  the  city  of  Melbourne,  which  land 
together  with  the  buildings  thereon  the  said  William  Dean  had 
by  his  will  specifically  devised  to  the  said  Yarrena  Emily  Scott 
for  her  life  ;  or  whether  the  plaintiff  should,  in  discharging  the 
trusts  of  the  said  will,  replace  the  buildings  hereinbefore  men- 
tioned, and  in  so  doing  should  apply  the  said  sum  of  40002.  to 
such  purpose?" 

Agg  for  the  plaintiff  company,  asked  the  Judge,  if  he  should 
think  it  necessary,  to  make  an  order  that  the  defendant,  Mrs. 
Scott,  should  represent  her  children. 

Weigall  for  the  defendant  Mrs.  Scott — The  testator  gave  to 
Mrs.  Scott  and  her  children  the  "land  and  property"  in 
Flinders-lane.  The  "  property  "  was  destroyed  by  fire,  but  he  put 
by  the  sum  of  money  which  represented  it,  and  intended  that 
such  money  should  be  applied  in  rebuilding  on  this  land.  The 
form  of  the  subject  of  gift  to  Mrs.  Scott  and  her  children  has 
been  altered ;  but  the  testator  has  carefully  preserved  its  sub- 
stitute, and  where  that  is  so,  it  is  submitted  that  it  passes  under 
the  will :  Clark  v.  Brown  (a)  ;  Morgan  v,  Thomas  (6)  ;  Moore  v. 
Moore  (c) ;  Manton  v.  Tahois  (d). 

Ghiest  for  the  testator's  widow  and  daughter  Laurena  Agnes 
Dean — It  is  submitted  that  the  testator  has  adeemed  so  much  of 
the  devise  to  Mrs.  Scott  and  her  children  as  was  represented  by 
the  buildings :  Aabuimer  v.  Macguire  (e),  in  the  notes  to  which 
the  cases  relied  upon  contra  are  dealt  with.  There  are  no  words 
in  this  devise  sufficiently    wide  to  cover  the   property   in   its 
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changed  state.     It  is  a  devise  of  r 
money. 

[a'Beckbtt,  J.  Mr.  Agg  raentioi 
in  which  the  Court  decided  as  to  in 
that  ?] 

Yes ;  it  was  insurance  money  of 
testator  was  carrying  at  sea.     Both  t 
were  lost  at  sea  at  the  same  time 
the  legatees  of  the  chattels  were  nc 
money  received  after  his  death  by 
Friend  (/). 

[a'Beckett,  J.  Yes,  that  appare 
gift  of  chattels  is  not  a  gift  of  the 
chattels.  If  the  testator  died  before 
before  the  chattels  were  lost  his 
legacies,  I  suppose  the  legatees  would 
moneys.] 

Yes,  because  they  would,  as  sooi 
to  the  legacies,  have  an  interest  in  tl: 
were  lost.  Here  Mrs.  Scott  and  her 
the  property  when  the  fire  took  pi 
lived,  would  probably  have  rebuilt,  1 
do  so,  and  non  constat  that  he  had 
that.  It  is  submitted  he  adeemed 
the  building  represented. 

[a'Beckett,  J.  I  rather  agree  ' 
those  ca.ses  of  Mr.  Weigall  cover  this 
connection  between  the  money  whic 
in  reference  to  the  house  which  is  c 
pass  that  money  by  a  bequest  of 
money  is  the  proceeds  of  a  contract : 
think  it  would  pass.  But  what  I 
this  man  had  insured  this  property 
death,  and  was  afterwards  burnt,  i 
entitled  to  the  benefit  of  the  insurai 
question.  It  seems  to  give  a  righ 
interest  in  a  policy  of  insurance,  anc 
(/)    [1861]  6  De  G.  ^ 
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as  a  devise  of  the  policy  of  insurance,  then  the  money  arising 
from  the  policy  is  set  apart.] 

[Agg — Bv/ayon  on  Fire  Insurance  (3rd  ed.),  p.  253,  refers  to 
the  matter,  but  cites  no  authority.] 

Sec.  22  of  the  WiUs  Act  1890  (No.  1159),  makes  the  will  as 
to  the  real  and  personal  property  comprised  in  it  speak  from 
the  death,  not  from  its  date. 

a'Beckett,  J.  In  this  case  a  claim  is  made  to  some 
insurance  moneys — moneys  received  on  a  policy  insuring  the 
buildings  against  fire.  This  money  appears  to  have  been  put  to 
a  separate  account,  and  I  have  little  doubt  that  the  testator 
intended  to  apply  that  money  to  building  on  the  land  which 
is  devised  to  the  lady  represented  by  Mr.  Weigall.  It  appears 
also  that  the  testator  intended  to  add  to  that  money — to  spend 
more  than  the  amount  of  the  insurance  in  so  building.  But, 
however,  he  had  done  nothing  in  his  lifetime  which  would  even 
authorize  his  executors  to  treat  this  money  as  to  be  appropriated 
and  applied  to  buildings.  They  could  not  do  that.  The 
intention  which  he  had  shown  was  not  enough  to  set  apart  this 
fund  as  a  fund  by  law  applicable  to  building  on  the  land  in 
question,  and  the  lady  who  claims  that  this  money  shall  be 
applied  for  her  benefit  rests  her  claim  on  probably  the  only 
ground  it  could  be  based — namely,  that  it  passes  under  the 
devise  of  the  "  land  and  property  known  as  number"  so-and- 
so.  It  is  argued  for  her  that  those  words,  in  accordance  with 
some  cases  to  which  reference  has  been  made,  are  sufficient  to 
include  that  money.  The  cases  cited  are  cases  in  which 
the .  words  of  the  will  have  been  held  sufficiently  descriptive, 
under  the  circumstances,  of  the  property  which  was  claimed.  I 
do  not  think  the  words  in  this  case  are  by  any  reasonable 
intendment  sufficient  to  cover  this  money.  The  money  is 
merely  the  result  of  a  contract  which  the  testator  had  entered 
into  with  reference  to  these  houses,  and  which  he  might  have 
applied  to  any  purpose  he  chose.  It  became  his  money.  It  was 
money  which  came  to  him  because  he  had  made  a  contract  in 
relation  to  the  house,  but  I  do  not  think  the  devise  of  the  land 
as  a  house  is  sufficient  to  carry  that  money.     Therefore,  the 
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answer  to  the  first  question  will  be  in  the  negative.  The  money 
must  be  treated  as  part  of  the  testator's  general  estate.  Direct 
costs  to  be  paid  out  of  the  testator's  general  estate,  those  of  the 
trustees  between  solicitor  and  client. 

Solicitors  for  plaintiff:  Godfrey  <k  Godfrey. 

Solicitors  for  defendant  Mrs.  Scott :  Godfrey  A  Godfrey, 

Solicitor  for  other  defendants :  Blair. 

A.   J.   A. 
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In  rb  McLean. 

AdmitMtration — RegvJUB  OenercUes,  2Srd  June  ISIS—Rr.  6,  19 — Oampany  appli- 
cant for  letters  of  OLdministration — Affidavit  oj  search  for  will  made  by  appU- 
eant*8  manager. 

In  an  application  for  letters  of  administration  to  a  company  an  affidavit  by 
the  manager  of  the  company  that  '*  he  has  caused  to  be  made  careful  inquiry  and 
search  for  a  will "  is  sufficient,  and  the  manager  may  cause  such  inquiry  to  be 
made  by  his  proctor. 

This  was  an  application  by  the  Perpetual  Executors  and 
Trustees  Association  of  Australia  Limited  that  letters  of  adminis- 
tration be  granted  to  them  in  the  estate  of  Robert  McLean, 
deceased.  The  manager  of  the  company  in  his  affidavit  in 
support  swore  as  follows  : — "  I  have  caused  to  be  made  careful 
inquiry  and  search  for  a  will  or  other  testamentaiy  writing,  but 
I  am  unable  to  find  any  will  of  the  deceased,  and  I  verily  believe 
he  did  not  leave  any  will." 

Kilpdtinck  in  support — The  Registrar  of  Probates  has  raised 
the  objection  that  the  affidavit  does  not  say  that  the  inquiries  as 
to  a  will  were  made  by  the  manager  personally.  By  rule  6  of 
the  Regulas  Generales  of  the  Supreme  Court  as  to  Probate  and 
Administration  of  23rd  June  1873  (vol.  iv.  of  Victorian  Statutes, 
at  p.  2796),  it  is  provided  that  the  affidavit  shall  set  forth  "  that 
the  applicant  has  carefully  inquired  if  there  be  a  will."  Here 
the  applicant  is  a  company,  who  can  only  inquire  by  its  manager. 
In  the  present  case  the  manager  employed  his  proctor  to  make 
the  inquiries.     The  deceased  was  resident  in  the  country.    Rule 
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19  of  the  .same  rules  provides  "  that  this  Court  may  depart  from 
the  strict  language  of  these  rules  in  all  cases  in  which  special 
circumstances  or  justice  may  require." 

Hodges,  J.  If  I  am  to  read  rule  6  strictly,  it  will  require  that 
the  company  and  not  its  manager  is  to  make  special  inquiry. 
That  is  a  thing  a  company  cannot  do.  I  am  not  sure  that 
within  rule  6  the  manager  of  the  company  can  make  the  affidavit 
as  to  inquiry  if  he  has  made  the  inquiry,  not  personally,  but 
through  someone  else  employed  by  him  for  that  puq)ose.  I 
think,  however,  that  the  power  conferred  on  this  Court  by  rule  19 
empowers  me  to  grant  this  application,  and  accordingly  I  overrule 
the  objection  of  the  Registrar,  and  letters  of  administration  will 
be  granted  to  the  company. 

Proctors  :   Willan  &  Oolles  (for  Wade  <k  Silvester,  Coleraine). 

A.    F.    M. 
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GEELAN  V.  RYAN. 

Police  Offences  Act  1890  [No.  1126),  «.  6 — By-law — Obstruction  of  carriage  way  by 
loitering — "  Loiter, ^^  meaning  of— Alleged  loitering  by  flower-selling. 

Under  the  provisions  of  sec.  6  of  the  Police  Offencen  Act  1890,  a  by-law  was 
made  by  the  City  of  Melbourne  Council  in  the  following  terms  : — 

"Any  person  obstructing  any  carriage  way  footway  or  public  place  within 
the  city  of  Melbourne  by  standing  or  loitering  therein  or  thereon  shall  upon 
being  required  so  to  do  by  any  member  of  the  police  force  discontinue  such 
standing  or  loitering.'' 

Held,  that  a  person  who  was  actively  engaged  in  flower  selling,  and  was 
standing  at  or  near  one  place  for  some  time  and  obstructing  the  carriage  way, 
could  not  be  convicted  of  loitering  under  this  by-law. 

Order  to  Review. 

The  defendant  was  charged  before  the  District  Court  at 
Melbourne  with  infringing  a  by-law  made  under  sec.  6  of  the 
Police  Offences  Act  1890.  The  by-law  was — "Any  person 
obstructing  any  carriage  way  footway  or  public  place  within  the 
city  of  Melbourne  by  standing  or  loitering  therein  or  thereon 
shall  upon  being  required  so  to  do  by  any  member  of  the  police 
force  discontinue  such  standing  or  loitering." 
V.L.R.,  Vol.  XXIV.  I  I 
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The  evidence  of  the  informant  (a  police  constable)  was  that 
the  defendant  and  others  were  selling  flowers  from  a  basket  in 
the  carriage  way  close  to  the  water-channel  in  Swanston-street, 
in  the  city  of  Melbourne.  Defendant  was  moved  on  and  ordered 
to  discontinue  loitering.  He  moved  and  returned  to  where  he  had 
been  standing.  He  was  a  flower-seller,  and  was  pursuing  his 
business  of  selling  flowers.  The  eflFect  of  defendant  and  the 
other  sellers  standing  where  they  did  was  that  persons  or 
vehicles  could  not  come  in  to  the  edge  of  the  footway. 

Defendant  called  no  evidence,  but  it  was  contended  for  him 
that,  on  the  evidence,  it  appeared  that  he  was  busily  engaged 
plying  his  business  at  the  time  he  was  accused  of  loitering,  and 
that  evidence  as  to  the  conduct  of  the  other  flower  sellers 
should  not  have  been  admitted. 

The  bench  fined  defendant  IZ.,  in  default  one  week's 
imprisonment. 

The  grounds  of  the  order  to  review  were  that — 

1.  There  was  no  evidence  that  the  defendant  loitered. 

2.  The  justices  wrongly  construed  the  meaning  of  loitering 
in  the  by-law. 

3.  Assuming  that  the  defendant  did  loiter,  there  was  no 
evidence  that  he  did  not  discontinue  such  loitering  on  require- 
ment by  a  member  of  the  police  force. 

Dethridge  to  show  cause — To  loiter  means  to  move  or  wander 
idly  and  slowly  about,  and  there  is  evidence  that  defendant  was 
doing  that.  The  way  these  flower-sellers  conducted  their  work 
was  equivalent  to  a  nuisance. 

[Hodges,  J.  I  have  nothing  to  do  with  that  now.  If  it  is 
a  nuisance  then  the  police  must  take  a  diflferent  remedy.] 

The  street  is  to  be  used  by  the  public  to  walk  along  as  a 
right-of-way ;  they  have  an  easement  over  it,  but  no  right  to 
occupy  it  to  conduct  business.  Defendant  had  not  a  hawker's 
license.  Such  a  by-law  as  this  is  to  be  read  liberally  :  KruM  v. 
Johnson  (a). 

Paid  to  move  the  order  absolute — This  by-law   renders  the 
(a)    [1898]  46  W.R.  630,  at  p  632. 
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defendant  liable  to  fine  or  imprisonment,  is  in  its  nature  penal, 
and  therefore  must  be  strictly  construed.  Loiter  connotes  an 
idle  waste  of  time,  not  a  use  of  time  to  do  something.  This 
defendant  was  as  busily  engaged  in  pushing  his  wares  as  he 
could  be.  A  by-law  which  says  that  no  man  for  any  object  shall 
obstruct  the  street  would  be  idtra  vires. 


1898 
Geelan 

V. 

Rtan. 
Hodges,  J, 


HoDOES,  J.  In  this  case  the  defendant  was  convicted  of 
obstructing  a  street  by  loitering  and  breaking  a  by-law.  (His 
Honor  read  the  by-law.)  It  is  not  disputed  that  there  was 
some  obstruction  to  the  street  created  by  the  defendant,  but 
the  question  is  whether  the  accused  was  loitering.  It  appears 
from  the  evidence  that  he  was  as  busy  as  he  could  be  sel- 
ling flowers.  But  it  is  said  that  because  this  business  did 
not  take  him  far  away  from  one  spot  in  the  street,  that 
therefore  he  was  loitering.  The  contention  on  behalf  of  the 
prosecution  is  that  by  reason  of  the  words  in  the  by-law 
"  standing  or  loitering,"  loitering  must  be  construed  to  mean  any 
hovering  about  any  one  particular  part  of  the  street,  and  that  if 
a  person  remains  any  considerable  length  of  time  in  or  near  one 
spot  then  that  is  loitering  in  or  about  or  near  that  spot. 
A  man  asing  all  the  energy  he  possessed,  and  working  as 
hard  as  he  could  in  erecting  a  pillar  would  be  loitering 
according  to  that  view,  or  a  man  building  a  brick  wall,  or  a 
man  using  all  his  powers  in  sinking  a  shaft  for  a  sewer.  But 
that  is  in  direct  conflict  with  the  ordinary  meaning  of  the 
word.  There  is  in  2ny  opinion  implied  in  the  meaning  of  the 
word  "  loiter  "  some  amount  of  inactivity,  and  it  is  an  essential 
ingredient  in  loitering  that  there  should  be  an  absence  of 
energy.  I  therefore  think  that  the  justices  were  wrong  in 
holding  that  a  person  is  guilty  of  loitering  simply  because  he 
does  not  move  f&r  from  some  one  spot.  I  am  not  prepared  to 
express  an  opinion  as  to  the  particular  form  of  obstruction 
which  was  intended  to  have  been  hit  by  this  by-law.  It  may 
have  been  intended  to  prevent  persons  standing  about  idly  or 
moving  slowly,  objectlessly,  and  aimlessly  along  the  street.  If 
more  than  that  was  intended  by  it  I  do  not  think  the  framers 
have  been  successful  in  an  endeavour  to  express  it.     The  by-law 
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does  not  cover  a  ease  like  the  present  one, 
order  to  review  will  be  made  absolute,  with  < 

Solicitors  for  informant :  Malleson,  Engl 
Solicitors  for  defendant :  A.  D.  J,  Daly. 
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[IN  CHAMBERS.] 

In  re  the  dominion  BANKING  AND  INVEST 
LIMITED  (IN    Liquidation). 

Litn — Banker*8  lien — Security —  Waiver 

lu  February  1892,  G.  gave  the  Dominion  Banking  ( 
note,  due  in  August  1892,  which  the  corporation  indon 
the  note  with  the  City  of  Melbourne  Bank,  he  indorsin 
The  note  fell  due  and  was  dishonoured,  and  the  bank  su 
ment,  but  received  no  satisfaction  in  respect  of  the  no 
Melbourne  Bank  wrote  to  J.  asking  him  to  sign  a  lette 
place  the  amount  of  the  note  to  the  debit  of  his  then  ov 
with  the  bank,  and  further  asking  him  to  sign  a  che(] 
complied  with  both  requests,  and  the  amount  of  the  not< 
to  his  account.  J.'s  overdrawn  account  was  secured.  1 
City  of  Melbourne  Bank,  together  with  another  bank,  in 
to  call  for  or  require  payment  of  the  moneys  owing  whi< 
period  of  five  years  from  the  date  of  the  agreement.  Tl 
right  of  selling  at  any  time  before  the  expiration  of  fi 
might  hold.  The  rominion  Banking  Corporation  went 
liquidator  of  the  City  of  Melbourne  Bank,  which  had  al 
sought  to  prove  in  the  winding-up  of  the  corporation  i 
of  this  note,  asserting  that  it  had  a  lien  in  respect  thereo 

Heldf  that  under  these  circumstances  the  City  of  Mel 
its  lien,  and  was  not  entitled  to  prove  in  respect  of  the 


This  was  a  summons  taken  out  on  he\ 
liquidator  of  the  City  of  Melbourne  Bank  Li 
the  following  question  arisin^^  in  the  ^ 
Dominion  Banking  and  Investment  Corpoi 
also  in  the  winding-up  of  the  City  of  Mel 
— **  Is  the  City  of  Melbourne  Bank,  or  is 
so  what  person  or  corporation,  entitled  t 
credit  in  the  winding-up  of  the  Dominion 
poration  in  respect  of   two  several  promissc 
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Samuel  Gardiner  in  favour  of  the  Dominion  Banking,  etc.,  Cor-  ^^ 

poration,  each  dated  26th  February  1892  and  payable  six  months  In  re 

after  date  ?  "  Dominion 

The   following  facts  were  set  out  in  the  affidavit:— On  the  ^^^nd'^ 

26th    February    1892    one    S.    Gardiner    gave   the   Dominion     Investment 
•^  .  °  Corporation 

Banking,  etc.,  Corporation  a  promissory  note  at  six  months  for       Limited 

4,000i.  due  29th  August  1892.  This  promissory  note  the  ^'"^  ^''?^^™''^ 
Corporation  indorsed  to  C.  H.  James  in  part  payment  of  a  Hodges,  J. 
promissory  note  of  its  own  payable  by  it  to  C.  H.  James  ;  an 
interest  promissory  note  of  Gardiner's  for  71i.  having  same  date 
and  currency  was  also  indorsed  for  the  like  purpose  by  the 
corporation  to  C.  H.  James.  Both  were  on  the  16th  March 
1892  discounted  by  C.  H.  James  with  the  City  of  Melbourne 
Bank,  he  indorsing  them  to  that  bank.  Both  notes  were  dis- 
honoured. Notice  of  dishonour  was  given  by  the  bank  to  the 
corporation.  Neither  note  upon  its  dishonour  was  paased  to  the 
debit  of  C.  H.  James's  account,  \fhich  was  then  a  current  account 
overdrawn.  Gardiner  was  sued  and  judgment  recovered,  but 
nothing  further  was  done.  Two  years  afterwards  the  bank 
wrote  to  C.  H.  James  stating  that  it  could  not  obtain  any  satis- 
faction from  Gardiner  in  respect  of  the  notes  and  stating  that  it 
proposed  to  debit  his  (James's)  account  with  the  amount.  Then 
by  verbal  arrangement  it  was  agreed  that  the  bank  should  debit 
James's  account  as  proposed,  and  it  wrote  asking  James  to  sign 
a  letter  requesting  that  this  should  be  done,  and  also  to  sign 
a  cheque  for  the  amount.  C.  H..  James  complied  with  this 
request  and  the  amount  of  the  notes  was  debited  to  his  account. 
James's  account  at  this  time  was  overdrawn  as  stated  above,  and 
the  overdrawn  account  was  secured.  At  the  time  these  arrange- 
ments were  being  made — viz.,  in  March  1894 — an  agreement  had 
been  entered  into  between  James,  the  City  of  Melbourne  Bank, 
and  the  Commercial  Bank,  by  which  the  two  banks  practically 
arranged  to  carry  on  James  for  a  period  of  five  years  from 
the  date  of  the  agreement.  By  clause  7  of  the  agreement 
it  was  provided  :  "  If  the  said  C.  H.  James  shall  duly  observe 
and  perform  all  the  conditions  and  stipulations  on  his 
part  contained  herein  and  except  as  hereby  varied  contained  in 
the  said  securities   and  every  of   them   then   notwithstanding 
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anything  to  the  contrary  in  the  old  securities  or  in  the  new 

In  re  securities  contained  or  to  be  contained  the  said  banks  shall  not 

The 
Dominion       nor  shall  either  of  them  call  for  or   require   payment  of  the 

^^AND^^       moneys  owing  or  accruing  due  or  which  may  hereafter  accrue 

Investment     due  to  them  the  said  banks  respectively  or  to  them  jointly  or 
Corporation         ,  .  ,    «  .  .         i      .         i  .  i.     t  . 

Limited        which  from  time  to  time  during  the  continuance  of  this  agree- 

iQuiDATioN)  jjjgjj^  jj^^y  \^Q  advanced  to  the  said  C.  H.  James  or  paid  on  his 
HodytH,  J.  account  on  his  behalf  or  to  his  use  by  the  said  banks  or  either 
of  them  under. the  said  securities  or  any  of  them  before  the 
expiration  of  the  term  of  five  years  from  the  date  hereof.  But 
notwithstanding  this  provision  it  shall  be  lawful  for  the  said 
banks  respectively  to  sell  at  any  time  or  times  before  the  expiry 
of  the  said  live  years  any  of  the  property  comprised  in  the  said 
securities  at  such  price  or  prices  as  they  the  said  banks  respect- 
ively may  think  fit  and  the  said  C.  H.  James  shall  concur  in 
any  and  every  sale  so  made  for  the  purpose  of  giving  effect 
thereto." 

The  Dominion  Banking,  etc.,  Corporation  was  wound  up 
voluntarily  in  October  1895,  and  on  the  7th  December  1896  an 
order  was  made  by  the  Court  ordering  that  the  voluntarj* 
winding-up  of  the  corporation  should  be  continued  subject  to 
the  supervision  of  the  Court.  The  City  of  Melbourne  Bank 
subsequently  went  into  liquidation.  The  estate  of  C.  H.  James 
was  sequestrated  in  1897. 

The  liquidator  of  the  City  of  Melbourne  Bank  claimed  to 
rank  on  .the  estate  of  the  corporation  in  respect  of  these  two 
promissory  notes.  The  question  of  its  right  so  to  prove  was 
now  raised  by  this  summons. 

Weigall  for  the  liquidator  of  the  City  of  Melbourne  Bank 
in  support  of  the  summons. 

Mitchell  for  the  liquidator  of  the  Dominion  Banking,  ete., 
Corporation  to  oppose. 

Cur.  adv.  vtUt. 

Hodges,   J.     The   dispute   in   this  case  is   which  party  is 
entitled  to  prove  on  certain  promissory  notes.     The  liability  of 
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ainion  Bank  is  unquestioned,  but  the  dispute   is  as  to 

the  City  of  Melbourne  Bank  is  entitled  to  prove  on 
tes  or  whether  the  trustee  of  the  estate  of  C.  H.  James 
id  to  prove.  The  notes  in  question  are  two  promissory 
le  for  4,000f.  due  on  the  29th  August  1892,  and  the  other 
iue  on  same  date.  These  notes  were  indorsed  by  C.  H. 
)  the  City  of  Melbourne  Bank  ;  that  bank  discounted  the  iquidation) 
he  notes  fell  due  and  proceedings  were  taken  upon  them  ^^^^**  *^' 
S.  Gardiner,  who  was  the  maker  of  the  notes.  Nothing 
from  these  proceedings,  though  judgment  was  obtained, 
•eupon  the  City  of  Melbourne  Bank  proposed  to  debit 
.mes's  account  with  the  amount  of  these  two  notes.  C.  H. 
t  this  time  had  an  overdrawn  account  with  the  City  of 
ne  Bank.  He  was  communicated  with  and  asked  to  sign 
e  and  also  a   letter  requesting  the  bank   to  debit   his 

with  these  notas  and  to  hold  the  same  for  collection, 
igned  the  cheque  and  the  letter,  and  the  bank  thereupon 
his  account — that  is,   his  overdrawn  account — with  the 

of  the  notes  and  at  the  same  time  held  them  for 
n.  It  is  contended  on  behalf  of  the  City  of  Melbourne 
lat  it  at  this  time  has  a  lien  on  these  promissory  notes, 
is  the  question  I  have  to  determine.  If  the  bank  has 
ihen  it  has  no  right  to  prove.  There  is  no  doubt  as  to 
leral  principle  that  a  banker  has  a  lien  upon  all 
its  in  his  hands  to  secure  payment  of  a  customers 
Iness  unless   the  circumstances  under   which   the  docu- 

taken  or  under  which  it  is  held  rebut  that  inference 

that  the  banker   has   waived   his   right   to   that   lien. 

not  necessarily  follow  from  this  bank  having  debited 
jtes  to  James's  overdrawn  account,  even  although  that 

was  secured,  that  it  had  waived  its  lien  or  that  its 
\s  gone.  But  if  the  terms  of  the  contract  securing 
onnt   are    inconsistent    with    the    lien,    then    its    lien 


I"; : 


.i'1 


his  case  the  overdrawn  account  was  secured  in  a  way 
howed  that  the  bank  did  put  an  end  to  any  lien  it  might 
d  on  these  documents.  When  it  debited  James's  account 
is  amount,  and  took  a  cheque  for  it,  it  was  contended  that 
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^^^^  this  was  a  mere  book  entry,  and  that  there 

In  re  in  it.    But  in  my  opinion  it  was  more  thai 

Dominion  place,  this  account  in  which  the  bank  had 

^AND^"  these  promissory   notes   was   specially    seci 

[nvestmknt  Then  there  was  also  an  acrreement  with  Jam 

^RPORATION  ®  ^ 

Limited        Melbourne    and    Commercial    Banks,  under 

shortly,  the  banks  were  to  carrj'  on  James  i 

Hodgev,  J,       ^y^^  j^^^  ^j  ^^^  agreement  which  was  March 

clause  of  this  agreement,  contained  the  foil 
(His  Honor  read  the  clause).  Now,  the  lie 
these  notes  had  been  debited  to  his  account  i 
and  with  his  consent,  and  that  account  coul 
for  a  period  of  five  years.  The  bank  had 
right  to  sell.  This,  in  my  opinion,  is  inconsi 
on  the  promissory  notes  which  a  party  is  er 
promptly,  and  to  take  proceedings  in  respect 
pleases.  I  was  referred  to  the  case  of  In  r< 
av(l  Underwood  (a),  and  at  page  597,  Lii 
"  Whether  a  lien  is  waived  or  not  by  taking 
upon  the  intention  expressed  or  to  be  inferre 
of  the  parties  and  all  the  circumstances  oi 
particular  instance  we  are  dealing  with  a  sol 
It  strikes  me  that  if  a  solicitor  takes  fro 
security  as  this  solicitor  took,  the  primd  fw 
he  waives  his  lien.  That  appears  to  me  th 
conclusion  to  come  to,  bearing  in  mind  that 
duty  to  explain  to  his  client  the  effect  of  v 
do.  In  the  case  of  a  banker  I  should  i 
inference,  since  a  banker  has  not  a  simiL 
customer."  That  state  of  affairs  is  not  •  sin 
case,  because  the  facta  of  this  case  show  t 
was  done  at  the  request  of  the  bank,  and  w 
all  the  circumstances,  and  in  the  language 
must  look  at  **  the  position  of  the  parties  i 
stances  of  the  case,"  and  I  arrive  at  the  con( 
not  have  been  intended  by  the  bank  after  it 
in  that  way  that  it  should  hold  the  prom 
(a)     [1891]  1  Ch.  590. 
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were  overdue  as  security  for  the  payment  of  that  account,  and 

not  being  entitled  to  enforce  payment  of  that  account,  then  it 

was  inconsistent  that  it  should  hold  the  promissory  notes  as 

security.     The  question  will  be  answered  accordingly  that  the 

City  of  Melbourne  Bank  has  no  right  to  prove  in  respect  of 

these  notes.     The  costs  will  be  costs  of  the  liquidation  for  both  (in  Liquidation) 

institutions.  Hodgea,  J, 


The 
Dominion 
Banking 

AND 

Investhbnt 

corpobation 

Limited 


Solicitors  for  Dominion  Banking  Corporation  :  Braham  d- 
Pirani. 

Solicitors  for  City  of  Melbourne  Bank  :  Blake  cfr  Riggall. 


w.  H.  M. 


PRACTICE  COURT. 

CRAMPTON  r.  STARR. 

Licensing  Act  1890  (-ATo.  llll),   8.   \2S—SeUi7ig  liquor  or  permitting  liqnm^  to  be 
drunk  on  licensed  premises  othervfise  than  during  licensed  hours  -  Lodger, 

By  sec.  128  of  Act  No.  I  III  it  is  an  offence  **  if  any  liquor  is  sold  or  disposed 
of  to  or  suffered  or  permitted  to  be  drunk  on  or  from  any  licensed  premises  by 
any  person  whatsoever  otherwise  than  during  the  hours  ....  authorized 
by  the  license.*' 

A  constable  entering  licensed  premises  after  the  hours  during  which  a  sale  of 
liquor  was  authorized  by  the  license  found  a  person  who  was  lodging  at  such 
premises  purchasing  and  l)eing  supplied  with  drinks  in  the  bar  parlour,  together 
with  some  other  persons  whom  he  had  invited  to  drink  with  him.  The  drinks 
were  supplied  in  the  ordinary  way  by  the  barmaid,  though  the  licensee  had  retired 
and  knew  nothing  about  the  transaction. 

Held,  the  fact  of  the  person  who  was  supplied  with  liquor  being  a  lodger  did 
not  prevent  the  application  of  the  provisions  of  sec.  128,  and  that  an  offence 
against  the  Act  had  been  committed,  and  that  there  was  evidence  to  show  that 
such  sale  of  liquor  had  been  '*  permitted  "  by  the  licensee. 

Order  nm  to  review. 

The  informant,  who  was  a  licensing  inspector,  proceeded 
against  the  defendant  under  sec.  128  of  the  Licensing  Act 
1890  for  having  sold  or  permitted  liquor  to  be  drunk  upon 
his  licensed  premises  during  prohibited  hours.  It  appeared 
that  a  police  constable,  entering  the  licensed  premises  shortly 
after  midnight,  found  a  person  who  was  lodging  at  such 
licensed   premises   drinking   in  the  parlour  and  providing  two 


1898 
December  14. 

A* Beckett,  J. 
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[^  other  persons,  who  were  hia  guests,  with  li( 

^MPTON      had  retired  to  bed  at  the  time,  and  it  appeal 


V. 


TARR.  was  supplied  by  the  barmaid,  and  the  bar  i 
^tt,  J.  locked  at  the  time.  It  was  asserted  by  the  1 
right  to  obtain  drinks  at  any  time  and  to  ii 
drink  with  him.  The  justices  dismissed  the 
order  nisi  was  obtained  to  review  the  decii 
that  upon  the  evidence  the  justices  should 
defendant. 

Gaunson  to  show  cause. 
[The  Judge  intimated  that  he  would  li 
informant  to  state  his  arguments  first.] 

Sanderson  to  move  the  order  absolute — S 
general  in  its  terms,  and  refers  to  "  any  ] 
In  sec.  134,  which  relates  to  Sunday  tradi 
clearly  and  distinctly  made  as  to  "  lodj 
travellers."  So  that  sec.  128  intentionally 
In  the  English  Act  an  express  exception  is 
and  it  was  because  of  this  exception  that 
Barnes  (a)  decided  that  a  licensee  was  not  li 
In  the  case  of  Ovenden  v.  Raymond.  (6),  u 
hibiting  a  billiard  room  being  kept  open  af 
lodger  was  permitted  by  the  licensee  to  play 
hours,  and  the  licensee  was  convicted. 

Counsel  referred  to  Cohn  v.  Sherwood  {c). 

Gaunaon  to  show  cause — If  sec.  128  app 
without  any  limitation,  then  it  would  be 
licensee  to  supply  liquor  to  any  guest  or  t( 
case  of  illness.  Some  limitation  must  be 
general  words.  There  was  no  evidence 
defendant  permitted  the  liquor  to  be  dnink 
ledge  of  what  was  being  done,  and  some 
drawn  between  "  suffering"  a  thing  to  be  doi 
the   same :    Somerset  v.   Hart  (d).     There 

(a)  [1887]  20Q.B.D.  221.  (c)     [1870] 

(b)  [1876]  34  L.T.  698.  (d)    [1884] 
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anyone   was 
supplied. 


left   in   charge   for   the   purpose   of  liquor  being  [_ 


a'Beckett,  J.  This  was  a  case  in  which  a  hotelkeeper 
was  proceeded  against  for  selling  liquor  or  permitting  liquor 
to  be  drunk  upon  his  premises  otherwise  than  during  the  hours 
authorized  by  the  license ;  the  obligation  being  upon  the 
licensee  to  suspend  business  after  half-past  eleven  at  night, 
whereas  the  sale  of  liquor  complained  of  took  place  after  that 
hour.  A  police  constable  came  in  and  found  a  man  with  his 
friends  drinking  on  the  premises,  and  being  supplied  in  the 
ordinary  way  in  the  bar-parlour.  The  person  was  undoubtedly 
a  lodger,  and  asserted  his  right  so  to  act.  The  section  which 
prohibits  the  sale  of  liquor  or  drinking  on  the  licensed  premises 
after  the  prohibited  hour  contains  general  terms  and  amounts  to 
an  absolute  prohibition  ;  it  does  not  except  boarders  or 
travellers,  or  anyone  else.  Under  certain  circumstances  one 
can  imagine  an  innocent  infraction  of  the  prohibition  and  the 
absolute  prohibition  might  work  occasionally  very  prejudically 
and  create  great  inconvenience,  but  in  the  case  before  me,  so  far 
as  the  operation  of  the  section  is  concerned,  I  should  say  that 
there  was  a  distinct  doing  of  that  which  the  Act  intended 
should  not  be  done.  The  business  was  being  kept  going  for  the 
convenience  of  the  lodger  at  12.30  a.m.,  and  there  were  persons 
being  invited  to  drink  and  drinking,  the  publican  deriving  the 
profits  therefrom,  during  the  prohibited  hours.  Though,  as 
I  have  said,  some  cases  might  arise  which  would  enlist  one's 
sympathy,  this  is  certainly  not  such  a  case.  This  was 
a  distinct  infraction  of  the  law.  It  is  said  that  the  decision 
of  the  justices  proceeded  upon  the  ground  that  a  "  boarder  " 
was  not  included  in  the  words  "  any  person  whatsoever."  I  do 
not  understand  that  they  did  so  base  their  decision ;  it  seems 
rather  to  proceed  upon  the  ground  that  that  which  was  done  was 
not  done  with  the  permission  of  the  licensee,  and  if  I  could 
find  that  the  evidence  was  not  sufficient  to  show  permission  I 
should  uphold  their  decision.  But  I  think  that  as  to  permission 
the  case  is  clear,  and  more  evidence  could  hardly  be  required. 
The  bar  should  have  been   locked  up  at  that  time,  but  there 


Orampton 

V. 

Stabr. 
A'BeckeU,J, 
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^  appears  to  Imve  been  no  difficulty  in  obtaini 

MPTON  and  it  was  proved  that  the  barmaid,  the  usi 

ARR.  sold   these  persons   these  drinks.     The  ore] 

r^  J  with  costs,  the  case  to  be  remitted  to  the  jus 


Solicitor  for  informant  :  Guiniteini,  Crov 
Solicitors  for  defendant :  Gqiunson  ({^  Lc 


nher  13. 
xkeltt  J. 


[IN  CHAMBERS.] 

OWEN  V.  WHITEHURST  and  FU 

GowUy  Court  Act  1890  {No,  1078),  s.  b\-— Remitting  act\ 
— One  of  two  co-defendants  otU  of  jurisdiction — Ri^ 
action  remitted  to  County  Court. 

Id  an  action  of  tort  against  two  defendants,  wher 
resident  out  of  the  jurisdiction  the  defendant  resident 
entitled  to  apply  for  an  order  under  sec.  51  of  the  Gou 
upon  the  plaintiff  to  show  cause  why  the  action  shou 
County  Court. 

But  semble,  per  A*Beckett,  J.,  it  is  a  good  groui 
action  to  the  County  Court  that  one  of  such  co-defend 
jurisdiction. 

This  was  a  summons  under  sec.  51  of  tl 
1890  on  behalf  of  the  defendant  Whitehurst 
action  should  be  remitted  to  the  County  Coi 
should  give  security  or  satisfy  the  Judge  th 
prosecuted  in  the  Supreme  Court.  The  acl 
the  plaintiff  Owen  against  the  defendar 
Fulford  claiming  damages  for  a  libel  al 
published  by  the  defendants.  The  defen( 
out  of  the  jurisdiction  and  had  not  entered 
defendant  Whitehurst  took  out  the  present 
aflSdavit  showing  that  the  plaintiff  had 
paying  the  costs  of  the  defendant  should  a 
for  the  plaintiff  This  affidavit  was  unc 
suggestion  of  the  learned  Judge,  when  the 
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t  was  adjourned  to  enable  the  defendant  Whitehurst  to 
the  consent  of  the  other  defendant,  but  this  the  defendant 
lurst  was  unable  to  get. 

}fant  for  the  defendant  Whitehurst  in  support  of  the 
ition — One  of  two  co-defendants  can  make  an  applica- 
ider  this  section  :  Qooley  v.  Finn  (a).  The  question  a.s  to 
remedy  the  plaintiff  can  pursue  against  the  defendant 
i  is  not  to  be  considered  at  this  stage,  as  the  present 
ant  is  entitled  to  a  conditional  order  :  Taylor  v.  Port  (6); 
'd  V.  Bennett  (c).  The  latter  case  also  shows  that  although 
>unty  Court  might  not  have  had  original  jurisdiction 
i  the  defendant  Fulford  still  the  order  remitting  the 
will  remove  that  diflBculty. 


1898 

OWBN 

V. 

WHITEUUKff 

AND 

FULVO&D. 

A*  Beckett,  J. 


Arthur  to  oppose— Sec.  51  of  the  County  Court  Act  1890 
)t  apply  to  one  of  two  co-defendants ;  it'  refers  distinctly 
lefendant.  The  conditional  order  should  not  be  made  if 
[ear  that  the  plaintiff  can  show  good  cause  why  effect 
not  be  given  to  it  when  it  comes  on  for  argument.  The 
ff  in  the  Supreme  Court  action  can  proceed  against  the 
ant  who  is  out  of  the  jurisdiction,  while  in  the  County 
he  is  debarred  from  so  doing.  There  is  no  authority 
decides  that  the  order  remitting  the  action  will  remove 
'ect  of  want  of  jurisdiction. 

ECKETT,  J.  In  this  case  my  present  impression  is  that 
ing  I  made  this  conditional  order  and  it  came  before  me 
aently,  I  should  not  send  the  case  to  the  County  Court, 
aintiff  could  not  get  judgment  against  the  defendant 
i  in  the  County  Court,  and  he  could  do  so  in  the 
oe  Court.  As  to  cause  being  shown  when  the  plaintiff 
to  argue  upon  the  return  of  this  conditional  order,  the 
n  of  the  plaintiff  towards  the  co-defendant  who  is  out  of 
isdiction  will  in  my  opinion  be  a  reason  for  declining  to 
le  case  to  the  County  Court.    I  am  not  inclined  to  put  the 

1893]  1")  A.L.T.  85.  (h)    [1884]  10  V.L.R.  .300, 

{c)     [1894J  20  V.L.R.  50. 
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parties  to  the  expense  of  a  reference  t 
Hood,  J.,  was  under  the  impression  that 
could  apply,  I  will  allow  the  conditiona 
the  affidavit  as  to  want  of  means  is  conce 
and  as  I  am  not  at  liberty  to  consider  t 
this  stage,  according  to  the  decision  i 
make  the  order. 

Solicitors  for  plaintiff:  Cameron  & 
Solicitors  for  defendant :  GiUott,  Bo 


1898 
eeember  8. 

'BeckeU,  J. 


In  re  WILLIAM  JOHN  VA 

Practice — Supreme  Court— Itutolvency — Order  nisi- 
98,  37  (v».)  and  ^—Insolvency  Rules  of  lOth 
Schedule  No.  Q—Act  of  Insolvency — Debtor's 
scribed  fnanner*' — Neglect  to  pay^  etc,  **Jo\ 
**  WWiin  fourteen  days** — Omission  of  statemi 

One  of  the  acts  of  insolvency  as  alleged  in  sei 
creditor  presenting  the  petition  has  served  in  the  ^ 
a  debtor's  summons  requiring  the  debtor  to  pay  i 
less  than  50/.  and  the  debtor  has  for  the  space 
service  of  such  summons  neglected  to  pay  such  si 
the  same. " 

Held,  that  an  order  nisi  which  stated  that  "  t 
by  him  was  that  he  did  neglect    .... 
service  on   him  of  a   debtor's  summons    .     . 
.     .     .     .     therein  claimed  or  compound  for  th 
cient  where  in  another  part  of  the  order  nisi  it 
debt  was  wholly  unsecured. 

Order  nisi  for  the  sequestration 
John  Vanderbilt  on  the  petition  of  Jos 
William  Telford  Davidson. 

The  order  nisi  was  as  follows  : — 
"Upon  reading  the  petition  of  the 
this  day  presented  to  me  the  Honorable 
of  the  Judges  of  the  Supreme  Court  < 
setting  forth  that  the  abovenamed  Wi 
Rathdown-street  North  Carlton  in 
produce  merchant  is  now  justly  and  ti 
petitioners   in   the   sum    of    1316Z.    18^ 
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adjudged  to  be  paid  by  him  to  them  in  an  action  in  the  Supreme  |^ 

Court  of  the  colony  of  Victoria  numbered  844  of  the  year  1897  /»  re 

wherein  Catherine  Isabella  Henrietta  Davidson  and  Ethel  May         ' 

Davidson  Henrj^  Davidson  and  Allan  Davidson  infants  under     ^'^^^^''^- 

the  age   of  twenty-one  years    by    their   next   friend   the   said* 

Catherine  Isabella  Henrietta  Davidson  were  plaintiffs  and  the 

said  William  John  Vanderbilt  and  James  Edward  Geake  were 

defendants  which  said  sum  of  1316Z.  188.  4td.  is  now  due  and 

owing  and  that  the  petitioner's  said  debt  is  wholly  unsecured 

and  that  the  said  William  John  Vanderbilt  has  committed  an 

act  of  insolvency  within  six  months  before  the  presentation  of 

the  said  petition  and  that  the  act  of  insolvency  committed  by 

him  was  that  he  did  neglect  or  refuse  within  fourteen  days  from 

the  service  on  him  of  a  debtor's  summons  served  on  him  by  the 

said  petitioners  on  the  20th  day  of  October  1898  to  pay  to  them 

the  said  sum  of  1316Z.  188.  4rf.  therein  claimed  or  compound  for 

the  same  to  their  satisfaction  and  praying  that  the  estate  of  the 

said   William   John   Vanderbilt   may   be   sequestrated  for  the 

benefit  of  his  creditors.     And  upon  reading  the  several  affidavits 

of  Arthur  Cephas  Secomb  Joseph  Henry  Davidson  and  William 

Telford  Davidson  respectively  sworn  and  filed  herein.     And  the 

allegations  contained  in  the  said  petition  having  been  proved  to 

my  satisfaction  I  do  by  this  order  under  my  hand  place  the 

estate  of  the  said  William  John  Vanderbilt  under  sequestration 

in  the  hands  of,"  etc. 

No  notice  of  objections  was  filed. 

Agg  for  the  petitioners  moved  the  order  absolute. 

Wool/ tor  the  respondent — Sec.  43  of  the  Insolvency  Act  1890 
(No.  1102)  provides  that  every  order  nisi  shall  set  out  the  act  of 
insolvency  relied  upon.  The  act  of  insolvency  on  which  the 
petitioners  in  this  case  purport  to  proceed  is  that  set  out  in  sub- 
sec,  vi.  of  sec.  37  of  the  Act,  which  is  that  the  creditor  presenting 
the  petition  has  "  served  in  the  prescribed  manner  "  on  the  debtor 
a  debtor's  summons  requiring  him  to  pay  the  sum  due,  '*  and  the 
debtor  has  for  the  space  of  fourteen  days  succeeding  the  service 
of  such  summons  neglected  to  pay  such  sum  or  to  secure  or  com- 
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^^^  pound  for  the  same/*     This  order  nisi  do 

In  re  petition  was  served  "  in  the  prescribed  mai 

manner  provided  in  rule  187  of  the  Insor 

3eekeu,j^  March  1898.  It  says  that  he  neglected  o 
compound  "  within  fourteen  days  from  th 
^'for  the  space  of  fourteen  days  succeedh 
stated  it  might  mean  fourteen  days  before  tl 
only  after  the  service.  It  further  omits  tl 
neglected  to  secure  the  amount. 

[a'Beckett,  J.  I  do  not  think  much 
objections,  but  this  seems  a  serious  one. 

Agg — The  earlier  part  of  the  order  nii 
date  of  the  order  the  debt  was  wholly  uns< 
part  that  that  has  been  proved  to  the  Judge' 
The  section  must  be  strictly  followed,  j 
are  so  serious.  The  Court  will  not  allow  the 
the  order  nisi  in  respect  of  matters  of  this 
Re  Penglase  (a) ;  lie  Reade  (6). 

[a'Beckett,  J.  Re  Chambers  (c)  seems  a 
ity  as  to  that.] 

In  Re  Penglase  Holroyd,  J.,  said  that  his 
he  should  so  decide  if  necessary,  that  the  om 
be  supplied  under  sec.  81  were  omissions  of 
dropped  out  of  a  paragraph,  and  not  of  sta 
show  jurisdiction. 

Agg  for  the  petitioner  was  not  called  upo 

a'Beckett,  J.  These  are  objections  take: 
the  order  nisi.  The  order  nisi  is  verj'^  care 
first  objection  is  that  it  states  that  the  re 
served  with  the  debtor's  summons,  and  ( 
it  has  been  served  in  the  prescribed  mam 
would  be  very  easy  to  say  in  the  presc] 
I  do  not  think  that  all  those,  essentials  \ 
up  a  suflBcient  service  as  prescribed  by  th 
alleged    in    the    order    nisi.      Supposing    1 

(o)  tl889]  15  V.L.R.  434.  (b)     [1876]  2 

(c)  [1862J  1  W.  &  W.  (I.)  172. 
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i    them  out  I   should  think  the  order  nisi  was  ^^^^ 

ik  when  it  says  that  he  has  been  served  with  the  /»  re 

)ns  it  is  sufficient.     The  debtor's  summons   is  a  — 

it  having  special  rules  as  to  service,  and  I  think  ^     * 

hat  it  has  been  served  should  be  taken  to  mean 
ales  prescribe,  and  I  do  not.  think  that  the  order 
iuse  it  fails  to  state  expressly  that  which  I  think 
e  assertion,  though  it  would  be  better  to  adhere 

the  Act. 

bstitution  of  the  words  "  within  fourteen  days*'  for 
the  space  of,"  I  fail  to  find  any  distinction  which 
between  them.  I  think  that  in  connection  with 
order  nisi  they  mean  the  same  thing.  I  do  not 
lid  vitiate  the  order  nisi. 

ther  ground,  I  think  that  the  point  is  a  good  one, 
)e  reluctantly  obliged  to  yield  to  that  objection 
latter  hereafter  mentioned.  A  man  may  do 
3  effect  of  a  debtor's  summons  as  a  ground  of 
he  pays  the  debt,  or  compounds  for  it,  or 
hose  three  matters  must  therefore  be  negatived  in 

The  6W5t  of  insolvency  alleged  does  not  in  terms 
btoT  has  neglected  to  secure  the  debt.  I  should 
a  good  objection,  but  there  is  in  this  order  nisi  a 
this  debt  is  wholly  unsecured,  and  I  think  I  may 
relessness  of  the  solicitor,  and  save  him  from  the 
by  reason  of  the  accidental  inclusion  of  that 
lake  the  order  absolute. 

errors  are  due  to  the  omissions  of  the  matters 
lie  38th  section  of  the  Act,  and  in  the  form  of  the 
ns  in  the  schedule  to  the  rules  (Form  number 

Eit  is  so,  but  the   words  of  sec.   37   should  be 


petitioner :  Pitcher. 
r  respondent :  Snowball  &  Kauffman. 

A.  J.  A. 
V.  KK 
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ractice — Taxation  of  costs —  Party  and  party — 
-  Copy  order  of  dismissal- 

Where  an  appeal  from  a  single  Judge  to  the 
le  respondent  may  include  in  his  bill  of  costs,  i 
sts  of  obtaining  for  himself  a  copy  of  the  Jud, 
•py  of  the  order  of  dismissal 

Summons  for  review  of  taxation. 

In  an  action  by  the  Essendon  Lan 
imited  against  Andrew  Kilgour  th 
hereupon  the  defendant  appealed, 
as  prepared  by  appellant's  solicitc 
)py  of  the  notes  taken  by  Hood,  J., 
le  appeal  book,  which  was  printed, 
>ondent  from  the  appellant.  The  i 
)sts  (a).  Upon  taxation  of  the  res 
Kcer  disallowed  certain  items  and 
isallowance : — 

Items  3  to  5  inclusive,  p.  1. 

Attending  Mr.  Justice  Hood's  ass( 
Judge's  noles,  68.  8d. 

Attending,  obtaining  same,  68.  8d, 

Paid  therefor,  SI  38. 

"  Disallowed,  as  it  is  the  duty  of  tl 
le  Court  on  appeal  the  whole  of  tl 
rritten,  on  w^hich  the  order  appealed  i 
%rth  (6);  vide  also  *  Rules  of  Suj 
iVIII.,  r.  H,  Order  LXVL,  rr.  2,  3. 
id  so  accordingly,  and  the  responden 
mt  one  copy  of  the  appeal  book  und< 

"  Reason  of  objection  to  disallo 
lade  are  proper  and  reasonable,  a 
or  the  respondents  solicitors  to  ob 
lood's  notes  in  order  to  properly  exa 

(a)    [1898J  23  V.L.R.  136.  (6) 
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Court  and  to  check  the  exhibits  therein  referred  to,  and  also  to 
examine  and  check  the  notes  in  the  appeal  book  ;  and,  further, 
that  the  notes  so  obtained  were  of  great  assistance  to  the  Full 
Court,  inasmuch  as  there  were  inaccuracies  in  the  notes  as  copied 
in  the  appeal  book,  as  appears  by  the  Judge's  notes  lodged  here- 
with, and  the  Judge's  notes  so  obtained  were  read  to  the  Full 
Court." 

Items  4  and  5.  Copy  of  order  dismissing  appeal,  2«.  As  to 
this  item  the  taxing  officer  stated :  '*  The  respondent  claims  for 
three  copies  of  this  order.  I  have  allowed  him  for  two  copies 
—one  to  file,  the  other  to  serve — ^aiid  disallowed  the  other 
copy." 

'*  Season  of  objection  to  disallowance — That  it  was  necessary 
and  proper  to  make  three  copies  of  the  order  dismissing  the 
appeal,  namely — 1.  The  first  copy  is  the  original.  2.  The  second 
copy  was  to  lodge  as  required  by  the  clerk  of  the  Full  Court. 
3.  The  third  copy  was  to  serve,  and  was  served." 

The  plaintifi"  now  applied  for  an  order  reviewing  the 
taxation. 

Cvssen  for  the  appellant — The  respondent  is  entitled  to 
obtain  a  copy  of  the  Judge's  notes  for  the  purpose  of  comparing 
them  with  the  appeal  book.  The  third  copy  of  the  order  was  for 
the  purpose  of  being  kept. 

It  was  objected  on  defendant's  behalf  that,  as  it  was  appel- 
lant's duty  to  prepare  the  whole  case,  and  that  as  the  Judge's 
notes  werein  the  appeal  book,  the  plaintiff  should  not  be  allowed 
for  obtaining  the  notes  independently.  It  was  also  contended 
(hat  the  third  copy  of  the  order  dismissing  defendant's  appeal 
was  unneceasary. 

Hodges,  J.  The  first  question  I  have  now  to  decide  is  whether 
it  is  reasonable  or  not  for  a  respondent  upon  appeal  to  the  Full 
Court  to  obtain  for  himself  a  copy  of  the  Judge's  notes,  and  I 
cannot  say  that  it  is  unreasonable.  To  do  so  no  doubt  increases 
the  amount  of  the  costs  of  the  litigation,  but  in  my  opinion  the 
respondent  in  an  appeal  is  entitled  to  ascertain  whether  the 
appellant  brings  the  iJ^hole  of  the  case  correctly  before  the  ap- 


1898 

esskndos 

Land  and 

Finance 

Association 

LiMITKD 
V, 

Ktlqoub 
(No.  2). 

ff edges,  J. 
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pellate  Court — that  is  to  say,  he  is  entitle 
set  forth  by  the  appellant  in  the  appeal  b 
think  the  respondent  is  entitled  to  obtain 
the  Judge's  notes  and  to  charge  for  it,  if  s 
costs. 

With  regard  to  the  other  question,  it  a 
oflScer  has  not  allowed  the  respondent  th( 
bill  of  costs  for  the  third  copy  of  the  orde: 
It  is  not,  in  my  opinion,  unreasonable  for 
for  the  purpose  of  being  kept.  One  copj 
another  to  be  served.  I  therefore  allow  t 
no  costs. 

Summons  for  review  < 

Solicitors  for  plaintiff  (respondent) :  i 
Solicitor  for  defendant  (appellant) :  /( 


[PRACTICE  COURT.; 

BIGGS  V.  FITZGIBBO] 

Animals  Protection  Act  1890  {No.  1064),  88.  3,  9- 

Where-  overdriving  an  animal  is  proved,  the  e 
Animals  Protection  Act  1890  is  not  to  deprive  the  jii 
whether  there  has  been  cruelty  within  the  mea: 
therefore  to  consider  the  whole  circumstances  undei 
place  in  order  to  satisfy  themselves  whether  or  not  1 

Order  nisi  to  review. 

The  defendant  was  charged  at  the  C< 
at   Ballarat   upon    information    under 
Animals  Protection  Act  1890  with  crua 
driving  it     It  appeared  that  the  defenda: 
of  friends  from  Ballarat  to  Skipton,  ai 
journey  one  of  the  three  horses  he  drove 
was  therefore  left  on  the  road,  where  it  w 
The  justices  heard  the  evidence  as  to  the 
was  also  given  as  to  the  circumstances 
driving  took  place.     In  giving  their  de 
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that,  having  regard  to  the  provisions  of  sees.  3  and  9  (a)  of  the  ^^ 

Animala  Protection  Act  1890,  they  were  not  at  liberty  to  take         Biggs 
into  consideration  the  cireumsteuiees  under  which  the  overdriving     Fitzoibbon. 
^^  place.  ff^^  j^ 

They  therefore  convicted  the  defendant.  " 

An  order  to  review  this  decision  was  obtained  by  the 
defendant  on  the  ground  that  the  justices  were  wrong  in 
refusing  to  consider  the  circums.tances  in  which  the  overdriving 
occurred. 

Schutt  to  move  the  order  absolute. 

E,  P.  Wynne  to  show  cause. 

Hodges,  J.  This  is  an  order  nisi  to  review  the  decision  of  a 
court  of  petty  sessions  at  Ballarat.  The  question  I  have  to 
decide  is  as  to  the  meaning  to  be  given  to  sees.  3  and  9  of  the 
Animals  Protection  Act  1890. 

The  language  of  the  Act  is  not  as  plain  as  it  might  be. 
There  is  some  effort  to  give  a  somewhat  concise  definition  to 
certain  words,  but  I  think  some  of  these  definitions  rather 
increase  than  diminish  the  diflSculties  of  construction.  In  this 
case,  however,  the  Act  is  reasonably  free  from  ditficulty.  The 
justices,  according  to  the  aflSdavits,  have  decided  that  they  could 
not  look  at  or  consider,  where  there  had  been  cruelty  under  the 
Act,  the  circumstances  under  which  that  cruelty  occurred  at 
all — that  is  to  say,  that  sec.  9  made  overriding  or  overdriving  in 
any  case  cruelty.  They  saw  that  the  horse  was  overdriven, 
and  found  therefore  there  was  cruelty,  and  they  therefore  con- 
cluded that  they  were  not  entitled  to  look  at  sec.  3  and  the 

(a)  AnimaU  Protection  Act  1890 : —  working ;    or     .      .      .      •      Provided 

"  Sec.   3.      The  term   '  cruelty '  in  that  the  acts  specified  in  this  section 

this  Act  shall  mean  the  intentional  in-  shall  be  deemed  to  be  mentioned  by 

fliction  npon  any  animal  of  pain  that  in  way  of  example  only  and  shall  not  be 

its  kind  or  its  degree  or  its  object  or  its  construed  to  restrict  in  any  way  the 

circumstances  is  unreasonable. "  generality    of  any    prohibition    herein 

*'  Sec.   9.      The  following  acts  when  contained  or  to  limit  the  same  to  cases 

done   to   any  animal  shall  be  deemed  resembling  all    or   any    of   the    cases 

to  mvolve  cruelty   (that  is  to  say)  —  specially  mentioned.'* 
(a)  overriding    overdriving     or    over- 
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1^  definition  there  given  of  "  cruelty."      In  i 

Biggs         have  looked  at  this  section.     There  may 


V. 


iTZGiBBON.  sense — that  is,  more  than  a  kind  person 
HolgZ,  J,  horses — and  yet  the  justices  might  say  i 
stances  it  was  justifiable  ;  for  instance,  ii 
man  may  have  to  drive  his  horses  far  i 
might  perhaps,  in  looking  into  the  circ 
say  that  the  drive  was  a  little  distressing 
might  say  that  a  slight  strain  had  been  p 
save  suffering  to  a  man  or  woman.  Th 
have  disregarded  all  these-  surrounding 
was  a  pleasure  party,  the  straits  the  p 
persons  composing  the  party  could  do, 
stopping  they  had  during  the  drive,  s< 
or  not  there  was  cruelty. 

I  therefore  make  this  order  absolute 
case  back  to  the  justices  to  be  reheard, 
them  to  look  at   the  circumstances  un^ 
cruelty  occurred  and  the  horses  were 
see  whether  there  was  cruelty. 

The  cosis  of  the  previous  hearing  \ 
the  rehearing. 


Solicitor  for  informant :  Ouinness,  C 
Solicitors  for  defendant:  Braham  <t 
Ballarat). 
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[IN  CHAMBERS.]  1898 

LONDON  BANK  OF  AUSTRALIA  LIMITED  v.  MURRAY  and  Others.  ^"ov^r  8. 

Practice -Reference  to  Chi^  CUrh — Evidence — Document  executed  subsequently-^       Hodges,  J, 
"  Bides  0/ Supreme  Court  1884  "—Order  L  V.,  r.  67. 

Where  the  Chief  Clerk  is  directed  by  an  order  of  the  Court  to  aacertain  more 
fally  the  iuterests  of  certain  persons  in  certain  lands  evidence  will  not  be  allowed 
before  the  Chief  Clerk  of  documents  of  title  executed  subsequently  to  the  order 
of  the  Court. 

Summons  in  Chambers. 

The  London  Bank  of  Australia  Limited  brought  an  action 
against  John  Murray,  Elizabeth  Mackay  Wyburn,  Charles 
Augustus  Cramer  Murray,  Annie  Sutherland  Masterton,  George 
Peppin,  and  William  George  Cramer,  and  by  order  dated  10th 
August  1898  against  William  George  Cramer  and  John  Murray 
as  trustees  of  the  antenuptial  settlement  of  Elizabeth  Mackay 
Wyburn.  One  William  Sutherland  Eraser  Murray  died  on  31st 
January  1873  intestate,  leaving  no  widow  but  five  children, 
the  eldest  of  whom,  John  Murray,  became  administrator  of  the 
estate  on  22nd  April  1886.  After  that  time,  during  the  years 
1890  and  1891,  John  Murray  borrowed  for  his  own  purposes 
12,000Z.  from  the  London  Chartered  Bank  of  Australia.  To 
secure  these  moneys  there  was  given  on  the  12th  February  1890 
to  the  latter  bank  by  Annie  Sutherland  Masterton,  Elizabeth 
Mackay  Wyburn,  and  Charles  Augustus  Cramer  Murray,  three 
other  children  of  the  intestate,  a  guarantee  on  John  Murray's 
behalf.  By  this  guarantee  the  three  persons  giving  it  jointly 
and  severally  undertook,  on  receiving  a  request  in  writing,  to 
repay  any  amount  not  exceeding  the  principal  sum  of  12,000i. 
which  might  from  time  to  time  be  due  the  bank  on  the  balance 
of  John  Murray's  current  account  with  interest,  and  it  was 
agreed  that  the  guarantee  should  be  a  continuing  one,  and 
should  apply  to  the  ultimate  balance  appearing  on  the  books  of 
the  bank  as  due  from  John  Murray.  By  a  deed  of  2nd  October 
1890  John  Murray  and  the  guarantors  assigned  to  the  London 
Chartered  Bank  certain  lands  and  documents  of  title  as  security 
for  the  payment  by  them  of  their  liabilities  to  the  bank,  and  at 
the  same  time  they  covenanted  to  execute  such  further  assur- 
ances or  securities  over  the  premises  as  the  bank  might  require. 
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The  London  Bank  of  Australia  Limited 
title  of  the  London  Chartered  Bank  of  i 
enforce  the  guarantee,  the  principal  a 
Murray  being  ll,587i  with  interest,  anc 
Peppin  trustee  for  the  bank  of  certa 
John  Murray  to  him  in  order  to  obt 
was  heard  before  Hodges,  J.,  who  j 
November  1897  declaring  that  Peppir 
land,  and  that  he  should  transfer ; 
interests  of  John  Murray,  E.  M.  Wy 
and  A.  S.  Masterton  in  the  lands  sta: 
or  George  Peppin*s  names  were  charg 
and  referring  to  the  Chief  Clerk  tc 
of  those  persons  in  the  lands.  On  3< 
Clerk  gave  his  certificate,  the  port 
to  this  report,  being  that  the  interest 
lands  was  one-fifth,  and  that  this  interes 
settlement  dated  8th  June  1885  settles 
Cramer  and  John  Murray,  upon  cei 
Wybum  for  life  for  her  sole  and  sepc 
of  her  husband,  without  power  of  anti 
1898  an  order  on  further  directions  i 
who  directed  that  the  Chief  Clerk' 
reopened  and  reviewed,  and  that  i 
of  Elizabeth  Mackay  Wyburn  in  the 
judgment  or  in  the  proceeds  thereof  be 
and  stated  "  after  examination  of  the  \ 
ment  of  8th  June  1885.  On  10th  Augi 
Mrs.  Wybum's  settlement  were  added 
the  action.  On  22nd  October  1897  and 
respectively  Mrs.  Wybum  exercised  by 
ment  contained  in  the  settlement.  ' 
before  the  Chief  Clerk  for  the  purpose  oi 
of  Mrs.  Wyburn.  The  deed  of  22nd  C 
evidence,  and  it  was  sought  by  defendai 
as  trustees  of  E.  M.  Wyburn's  antenupi 
evidence  the  deed  of  appointment  dat( 
The    Chief    Clerk    marked    the    docu 
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adjourned  the  hearing,  and  made  this  note  : — "  During  the  pro- 
ceedings taken  herein  before  me  the  following  point  has  arisen,  London  Bank 
and  the  defendants  Murray  and  Cramer,  trustees  of  Mrs.  E.  M.  Australia 
Wybum's  settlement,  desiring  to  take  the  opinion  of  the  Judge 
thereon,  I  have  for  that  purpose  adjourned  to  a  day  to  be 
fixed: — Whether  the  document  marked  for  identification  only 
(exhibit  W  2)  is  admissible  in  evidence  on  the  reconsideration 
of  the  certificate  herein  referred  back  to  the  Chief  Clerk  by 
order  on  further  consideration  herein." 

The  defendant  trustees  took  out  a  summons  to  determine 
whether  the  deed  of  9th  September  1898  was  admivssible  in 
evidence. 

Hayes  for  the  trustees — The  reference  to  the  Chief  Clerk  was 
"  to  more  fully  ascertain  the  interest."  No  time  was  mentioned. 
The  inquiry  is  as  to  what  interest  the  plaintiff  can  seize. 

Higgina  for  the  plaintiff* — The  order  of  the  28th  June 
refeiTcd  only  to  matters  then  existing.  The  exercise  of  the 
power  of  appointment  in  September  1898  in  no  way  affects  the 
rights  of  the  plaintiff"  as  a  secured  creditor.  The  meaning  of  the 
reference  is,  that  the  Chief  Clerk,  having  regard  to  the  evidence 
before  him,  has  to  state  more  fully  Mrs.  Wy bum's  interest.  This 
deed  is  not  within  the  limits  of  the  reference. 

Hayes  in  reply — It  is  a  mere  question  of  the  weight  of 
evidence.  The  interest  is  to  be  ascertained  at  the  date  of  the 
certificate  when  the  Chief  Clerk  answers  the  inquiry. 

Counsel  referred  to  Order  LV.,  r.  67,  and  on  the  question  of 
costs  to  Upton  V.  Brown  (a) ;  In  re  Watts,  Smith  &  Watts  (6). 

HoDQES,  J.  This  summons  asks  me  to  determine  whether  a 
deed  of  appointment,  dated  9th  September  1898,  was  admissible 
in  evidence  in  proceedings  before  the  Chief  Clerk.  Judgment 
in  the  action  was  given  by  me  on  8th  November  1897.  The 
Chief  Clerk  made  in  May  1898  his  certificate  as  to  the  state  of 
the  title.  In  June  1898  the  Court  was  asked  to  refer  back  that 
certificate  to  the  Chief  Clerk,  in  order  that  he  might  state  more 
fully  the  interests  of  the  defendants  Elizabeth  Mackay  Wyburn 

(a)    [1882]  20  Ch.  D.  731.  (b)    [1882]  22  Ch.  D.  1. 
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and  Annie  Sutherland  Masterton  in  the  lands  referred  to  in  the 
LondoxBank   judgment,  or  the  proceeds  thereof,  and   make   that  statement 
after  statement  of  the  provisions  of  the  settlement. 

The  question  is,  I  think,  to  what  date  does  that  order  refer  ? 
What  is  the  time  with  regard  to  which  the  Chief  Clerk  has 
fixed  the  condition  of  the  title  which  he  has  to  determine  ?  In 
my  opinion  it  cannot  come  later  than  the  date  of  the  order 
asking  him  to  do  it.  I  think  that  order,  dated  28th  June  1898, 
does  not  direct  the  Chief  Clerk  to  state  more  fully  what  title 
these  individuals  may  have  at  some  future  time,  but  it  asks  at 
the  latest  (even  if  it  be  as  late  as  that)  to  state  more  fully  the 
title  of  these  persons  at  the  date  of  the  order.  I  think  more 
probably  the  correct  date  is  that  of  the  earlier  certificate;  at 
any  rate  it  does  not  go  later  than  the  time  of  the  order  made  in 
June  1898.  That  being  so,  any  document  executed  after  that 
time  would  not,  in  my  opinion,  be  evidence  of  what  the  Chief 
Clerk  is  asked  to  find  under  the  order.  Therefore  the  Chief 
Clerk  is  right  in  rejecting  the  deed  of  9th  September  1898,  an 
instrument  executed  not  only  long  after  the  date  of  the  judg- 
ment, but  long  after  that  of  the  order  directing  the  Chief  Clerk 
to  ascertain  the  title  of  these  persons — that  is  to  say,  the  deed 
was  executed  after  that  order  directing  him  to  state  more  fully 
wsis  made.  Therefore  the  Chief  Clerk  had  to  proceed  as  if  the 
title  had  been  ascertained  at  the  date  of  that  order.  This  is 
clear,  because  after  stating  the  title  sufficiently  fully,  no  doubt, 
for  certain  purposes,  the  language  used  in  the  order  was  "  more 
fully  ascertained  and  stated.'*  And  the  matter  was  sent  back 
really  in  order  that  he  might  again  look  at  these  documents,  so 
as  to  express  more  fully  the  title  of  the  persons  referred  to.  I 
shall  therefore  express  my  opinion  upon  the  matter  of  this 
reference  in  the  manner  indicated.  I  direct  the  costs  to  be  costs 
in  the  cause,  because  I  think  the  question  raised  by  this 
summons  one  of  great  moment,  and  so  far  as  the  defendants  are 
concerned  they  were  entitled  to  be  heard  upon  it. 

Solicitors  for  plain tifi*:  Attevborough,  Nunn  &  Smith. 
Solicitor  for  the  defendants  Cramer  and  Murray :   Wybwni. 
Solicitor  for  other  defendants :  J,  M,  Sraiih  S  Enimsrton. 

B.  H.  C. 
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L.  STEVENSON  AND  SONS  LIMITED  v,  HARTLE.  F.C. 

Pmctiee — Supreme  Court  —  Gaunty  Court — Jurisdiction — Foreign  procedure —  1898 

Liquidfited  demand— Service  in  Western  AuatrcUia— Costa — **  Bules  of  Supreme      November  15. 
Court  1884"— Order  LXV.;  r,  12— County  Court  Act  1890  (No.  1,078),  ss,  61, 
64,  PaH  V.^Intercolonial  Debts  Act  1887. 

In  an  action  for  a  liquidated  demand  claiming  an  amount  under  50/.  a  writ  for 
service  out  of  the  jurisdiction  was  served  on  the  defendant  in  Western  Australia, 
and  CO  the  defendant's  neglect  to  appear,  judgment  was  signed  against  him  for 
default  of  appearance.  An  order  was  obtained  for  leave  to  proceed  in  the  action, 
and  that  the  Prothonotary  fix  the  amount  of  the  judgment.  The  Prothonotary 
fixed  such  amount,  but  refused  to  tax  costs  on  the  Supreme  Court  scale. 

Held,  that  the  provisions  of  Order  LXV.,  r.  12,  applied,  and  that  a  Judge 
had  a  discretion  to  allow  costs  upon  the  Supreme  Court  scale. 

If  eld  also,  that  the  words  of  sec.  138  of  the  County  Court  Act  1890  refer  to 
process  in  aid  of  a  judgment  or  of  execution  upon  a  judgment  issued  out  of  the 
local  courts  of  the  province  and  not  issued  out  of  Victorian  Courts. 

Held  also,  per  Williams  and  Holboyd,  JJ.,  that  the  plaint  summons 
referred  to  by  sec.  139  of  the  County  Court  Act  for  service  out  of  the  juris- 
diction is  one  under  the  provisions  of  either  sec.  61  or  sec.  64. 

Std,  per  Hood,  J.  Such  summons  should  be  issued  under  sec.  61,  modified  by 
the  requirements  of  Part  V.  of  the  Act. 

Application  in  Chambers  referred  to  the  Full  Court  by 
Holroyd,  J. 

L.  Stevenson  and  Sons  Limited,  a  company  carrying  on 
business  in  Melbourne,  issued  a  writ,  for  service  in  Western 
Australia,  against  Thomas  Hartle,  to  recover  the  sum  of  loL  for 
goods  sold  and  delivered.  The  writ  was  served  on  Hartle  in 
Western  Australia  on  24th  December  1897.  No  appearance  to 
the  action  was  entered  within  the  time  limited,  and  judgment 
was  signed  for  default  of  appearance.  The  plaintiff  then 
obtained  an  order  for  leave  to  proceed  in  the  action,  and  that 
the  Prothonotary  .should  ascertain  the  amount  for  which  judg- 
ment was  to  be  entered.  He  also  obtained  an  order  for  taxation 
of  his  costs.  The  Prothonotary  fixed  the  amount  payable  by 
the  defendant,  but  refused  to  tax  the  costs  on  the  Supreme 
Court  scale. 

Holroyd,  J.,  to  whom  the  plaintiff  applied  in  the  matter, 
referred  it  to  the  Full  Court. 

Herbert  Barrett  for  the  plaintiff — Costs  on  the  Supreme 
Court  scale  have  been  granted  by  Holroyd,  J.,  in  Le  Page  v. 
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Jackson  (a),  and  by  A'Beckett,  J.,  in  another  unreported  case ; 
but  Hood,  J.,  declined  to  make  an  order  in  Wilkinson  v. 
Currie(b).  The  County  Court  Judges  have  held  that,  as  no 
Order  in  Council  has  been  made  directing  that  the  Intercolonial 
Debts  Act,  incorporated  as  Part  V.  of  the  County  Court  Act 
1890,  should  apply  to  Western  Australia,  and  as  the  procedure 
under  sec.  141  is  inconsistent  with  sec.  64,  they  have  no  power 
to  act  under  sec.  141 :  Harris  v.  Thomson  (c).  The  only  way  in 
which  action  can  be  taken  in  the  County  Court  for  goods  sold 
and  delivered  is  under  sec.  64.  Sec.  139  says — "  Any  summons 
issued  under  the  'authority  of  this  Act."  Sec.  64  requires  an 
appearance  within  ten  days.  Sec.  138  controls  sec.  139.  The 
intention  of  the  Intercolonial  Debts  Act  was  not  to  extend 
the  jurisdiction  of  the  County  Court,  but  to  reciprocate  with 
the  local  courts  of  other  colonies. 


Williams,  J.  This  is  a  matter  referred  to  the  Full  Court  by 
my  brother  Holroyd.  One  of  the  questions  involved  in  it 
for  our  consideration  is  whether  the  decision  of  my  brother 
Hood  in  Wilkivson  v.  Cui^e  (d)  is  correct.  We  think  it  is.  By 
sec.  139  of  the  County  Court  Act  1890  it  appears  that  a  summons 
may  be  issued  for  service  out  of  the  jurisdiction.  Now  what 
summons  may  be  issued  for  service  out  of  the  jurisdiction  ?  That 
is  answered  by  the  words  "  any  summons  issued  under  the 
authority  of  this  Act."  That  is  to  say,  under  sec.  61,  or,  if  not, 
under  sec  64.  Speaking  for  myself  upon  this  point,  I  think  the 
Act  refers  to  sec.  64,  because  sec.  139  says,  "  any  summons  issued 
under  the  authority  of  this  Act  for  a  debt  or  liquidated  demand 
in  money,"  and  sec  64  has  reference  to  a  summons  of  that  very 
nature.  It  runs  thus : — "  The  following  provisions  shall  apply  to 
any  action  in  a  County  Court  brought  to  recover  a  debt  or 
liquidated  demand  only."  And  therefore  I  should  say  that  the 
summons  contemplated  by  sec.  139,  and  to  be  issued  out  of  the 
jurisdiction,  is  that  mentioned  in  sec.  64.  But  I  do  not  hold 
strong  views  upon  that  point.  It  is  said  by  Mr.  Barrett  that  to 
hold  this  is  to  lay  down  a  practice  which  is  unworkable,  because 


(o)    [1897]  Unreported. 
(6)     [1898]  24  V.LR.  65. 


(c)     3  Argus  L.R.  (C.N.)  41. 
{(i)    24V.L.R.  66. 
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the  section  gives  only  ten  clear  days  within  which  a  defendant 
may  give  notice  of  his  intention  to  defend,  and  if  he  fail  to  give 
such  notice  final  judgment  may  be  entered  against  him.  But 
the  answer  to  that  is  that  once  you  get  a  summons  which  can  be 
issued  out  of  the  jurisdiction — let  it  be  argumenti  gratid  a 
summons  under  sec.  64 — the  proper  procedure  then  is  to  resort 
to  sec  141  and  get  the  Judge  to  fix  a  return  day  for  the 
summons  issued  under  sec.  139.  Both  sections  run  together 
except  in  so  far  as  sec.  141  is  inconsistent  with  the  provisions  of 
sec.  64  as  to  the  time  allowed  for  entering  an  appearance,  and 
sec.  141  prevails  qvd  such  time.  Therefore  the  latter  section, 
modified  with  the  particular  portion  of  sec.  64,  prevaila  This 
disposes  of  the  first  point. 

In  the  second  place  it  is  said  that  sec.  138  controls  sec.  139, 
and  that  as  there  is  no  Order  in  Council  declaring  that  the 
provisions  of  this  part  of  the  Act  apply  to  Western  Australia, 
neither  sec.  139  nor  sec.  141  applies  to  Western  Australia, 
and  therefore  this  process  cannot  be  made  use  of.  The  answer  to 
that  contention  is  in  our  opinion  this,  that  sec.  138  has  no  refer- 
ence to  sec.  139.  The  words  of  sec.  138  are — "If  in  any  province 
there  be  any  law  in  force  by  which  eflfect  may  be  given  by  the 
local  courts  of  such  province  to  the  judgments  of  the  county 
courts  of  Victoria  the  Governor  may  by  Order  in  Council  declare 
that  the  provisions  of  this  Part  of  this  Act  shall  apply  to  the 
judgments  of  the  local  courts  of  such  province."  Stopping  at 
these  words,  it  simply  means  reciprocity  of  judgments.  If  the 
local  courts  of  Western  Australia  or  of  any  other  province  have 
a  law  by  which  effect  is  given  to  our  law,  then  the  Order  in 
Council  gives  reciprocity.  That  is  to  say,  the  provisions  of  this 
Part  of  the  Act  then  apply  to  the  local  courts  of  Western 
Australia  and  of  any  other  province. 

I  quite  agree  with  the  comment  passed  by  my  brother  Hol- 
royd  upon  these  words — viz.,  that  they  refer  to  process  in  aid  of 
judgment  or  of  execution  upon  a  judgment.  But  even  if  these 
words  do  not  bear  that  meaning — I  think  they  ought  to  bear  it 
— they  relate  only  to  process  issued  out  of  the  local  courts  of  the 
provinces,  not  to  process  issued  out  of  Victorian  courts.  As  was 
pointed  out  in  argument,  it  appears  that  in  this  Act  sees.  139, 
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142,  and  143,  and  perhaps  sees.  144  and  145,  have  all  to  1 
together,  while  sees.  140  and  141  appear  to  relate  to  a  di 
subject  matter. 

We  answer  the  reference  thus :  That  Order  LXV.,  r.  1 
apply  to  this  matter,  and  that  the  learned  Judge  who  hea 
application  had  a  discretion. 

HoLROYD,  J.  I  wish  to  add  that  it  seems  to  be  imm 
so  long  as  a  summons  is  issued  and  is  shaped  in  propei 
whether  it  is  under  sec.  61  or  under  sec.  64,  and  therefor 
not  wish  to  give  any  positive  opinion  as  to  the  section 
which  it  should  issue.  I  think  it  cannot  make  the  si 
difference  under  which  section  the  summons  is  issued.  li 
to  the  same  thing  even  in  form.  As  regards  the  ] 
case,  I  referred  the  whole  matter  to  the  Full  Court,  whi 
therefore  exercise  its  discretion  upon  it. 

Hood,  J.  I  desire  to  add  a  word,  because  I  do  not 
with  everything  said  by  my  brother  Williams  with  reg 
the  meaning  to  be  placed  upon  sec.  64.  Under  the  ( 
Cov/rt  Statute  1869  (No.  345)  only  a  plaint  summons  for 
within  the  jurisdiction  could  be  issued,  but  another  su 
for  service  within  the  jurisdiction  was  created  by  sec.  7 
Administration  of  Justice  Act  (now  sec.  64  of  the  ( 
Court  Act),  so  that  there  were,  previous  to  the  Intera 
Debts  Act  1887,  two  classes  of  summons  for  service  wit! 
jurisdiction.  Then  sec.  4  of  the  last-mentioned  Act  (now  a 
of  the  County  Court  Act)  referred  to  a  new  class  of  su 
for  service  out  of  the  jurisdiction,  and  I  think  that 
summonses  are  the  general  ones  mentioned  in  sec.  61, 
special  mode  of  service  is  provided  for  these. 

Barrett — I  ask  the  Court  to  grant  costs  in  this  matte] 
the  Supreme  Court  scale. 

[HoLROYD,  J.     What  evidence  was  there  before  me 
Court  below  that  the  County  Court  Judge  was  ever  app 
to  fix  the  return  day  ?  ] 

There   was  no  application.     It  was,   however,   well 
that  all  the  Judges  refused  to  do  so,  and  therefore  in  tl 
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■esent  application  was  made.  In  Adams  v.  Jones  (e) 
d,  J.,  allowed  as  matter  of  discretion  costs  on  the  Supreme 
scale.  Up  to  that  time  the  County  Court  Judges  had 
1. 

X)D,  J.    A  Tnandaraus  would  have  settled  the  question.] 
plication  for  a  mandamus  was  made  to  your  Honor,  and 
anted,  but  not  proceeded  with.     I  do  not  ask  for  costs  of 
Ference. 

R  Curiam.   We  grant  costs  in  this  case  upon  the  Supreme 

scale. 

icitors  for  plaintiff :  Goldsruith  &  Sharp, 

R.  H.  c. 
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[INSOLVENCY  JURISDICTION.] 

In    re   CHARLES    HENRY   JAMES. 

ay^CeriifiecUe  of  discharge — Death  of  insolvent— Jurisdiction — Insolvency 
1890  {No.  1102),  ss.  130,  138,  9— Insolvency  Act  1897  {No.  1513),  «.  9. 

Court  of  InBolvency  has  no  jurisdiction  to  hear  an  application  for  a 
le  of  discharge  where  the  insolvent  has  died,  notwithstanding  that  the 
ion  for  such  certificate  was  begun  during  the  insolvent's  lifetime. 

Ex:iAL  case  under  sec.  9  of  the  Insolvency  Act  1897  : — 
.  By  order  nisi,  under  sec.  39  of  the  Insolvency  Act  1890, 
the  28th  day  of  April  1897,  and  by  subsequent  order 
te  thereon  under  sec.  47  of  the  said  Act,  the  estate  of  the 
harles  Henry  James  was  adjudged  to  be  sequestrated  for 
nefit  of  his  creditors. 

Leave,  under  sec  144  of  the  Insolvency  Act  1890,  to 
for  a  certificate  of  discharge  under  Part  VIII.  of  the 
erury  Act  1890  and  Part  VII.  of  the  Insolvency  Act  1897 
ranted  to  said  Charles  Henry  James  by  the  Court  of 
ency  at  Melbourne  on  the  8th  day  of  August  1898. 

Mr.  Dufly,  of  counsel  for  said  Charles  Henry  James, 

1,  on  30th  September  1898,  for  a  certificate  as  aforesaid, 

ir  an  order  dispensing  with  the  condition  imposed  by  sec. 

the  Insolvency  Act  1890,  and  also  asked  for  an  order  dis- 

(e)    [189(5]  Uiireported. 


F.C. 
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^•^'  pensing  with   attendance    of    Charlei 

1898  ground  of  his  then  moribund  eonditior 

Inrt  "4.  Mr.  Braham   appeared  on   be! 

AMES.         (except  John  Haines,  who  did  not  app< 

trustee,  and  asked  for  an  adjournment 

that  the  insolvent  might  be  present  an( 

and  creditors  on  the  certificate  applies 

in  the  meantime  it  appeared  that  the  s 

could  not  attend,  and  could  not  be  exi 

further  objection. 

"  5.  Thereupon  the  Court  adjourne 
certificate  and  dispensation  for  f ourtee 
October  1898. 

"  6.  The  said  Charles  Henry  James 
1898. 

"  7.  An  affidavit  was,  on  the  12th 
court  on  behalf  of  insolvent,  setting 
Charles  Henry  James,  and  that  the 
Henry  James,  and  executrix  of  his  wi 
having  elected  to  act  as  executors,  des 
proceeded  with,  and  setting  out  the  s< 
tion  to  proceed  as  if  said  Charles  Hen 
copy  of  this  affidavit  is  annexed  her 
was  filed  setting  out  service  of  the 
creditors. 

"8.  On  the  14th  October  1898  ( 
said  adjournment  and  proceeded  wii 
application  as  aforesaid,  and  read  the  sj 
no  other  appearance,  neither  trustee  n 
either  personally  or  by  counsel  or  by  a1 
"  9.  The  Court  stated  that  the  vie\ 
that  the  death  of  the  said  Charles  He 
such  application  finally,  and  that  such 
proceeded  with,  continued,  heard,  or  gri 
"  10.  At  the  instance  and  at  t 
appearing  as  if  the  insolvent  were  ali' 
instructed  by  the  executrix,  the  Court 
following   question   of    law   by   way 
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determination    of    the  Supreme   Court:  —  Has    the   Court  of  '^'^' 

Insolvency  jurisdiction  or  power  to  proceed  with  the  hearing  of,  1898 

and  to  hear  and  to  grant  such  application,  in  view  of  the  death  in  re 

of  said  Charles  Henry  James  ?    If  yea,  in  what  form,  and  on 
whose  application  ?" 

Duffy  to  move — The  Court  of  Insolvency  has  power  to  hear 
and  to  grant  an  application  for  a  certificate  of  discharge,  even 
although  the  insolvent  is  dead  :  Sec.  130  of  the  Insolvency  Act 
1890.  This  is  a  matter  which  may  be  "  proceeded  in  "  under  that 
section.  The  certificate  has  the  effect  of  freeing  the  insolvent  and 
his  representatives  ever  after  from  his  debts.  It  is  a  reciprocal 
benefit.  Assuming  that  the  insolvent  had  made  a  certain  con- 
veyance, and  after  that  the  insolvency  had  occurred  and  the 
insolvent  had  done  everything  necessary  to  obtain  his  certificate, 
if  then  some  person  desired  to  impeach  the  conveyance  under  13 
Eliz.,  c.  6,  the  grant  of  a  certificate  would  mean  that  no  claim 
could  be  brought  because  this  particular  debt  was  satisfied. 
The  creditor  would  have  no  locus  standi.  The  certificate  makes 
the  representative  free.  The  issue  of  the  certificate  blots  out 
existing  debts. 

[Hood,  J.  They  cannot  be  enforced,  but  they  still  exist :  See 
Kirkpatrick  v.  Tattersall  (a).] 

The  debtor  is  discharged. 

[Hood,  J.    In  re  Scallan  (6)  is  against  your  view.] 

The  Court  may  order  judgment  to  be  entered,  even  though 
the  debtor  be  dead,  nunc  p^v  tv/nc.  The  Legislature  has  gone 
beyond  the  personal  liability  of  an  insolvent.  The  Act  deals 
with  his  estate.  Sec.  35  enables  a  person  who  ha^  the  insolvent 
estate  to  surrender  it,  and  all  the  like  proceedings  may  then  be 
taken.  It  is  the  estate  which  is  regarded  whether  the  person  be 
living  or  dead.  There  is,  however,  still  left  the  position  of  a 
person  who  was  alive  when  proceedings  for  a  certificate 
were  first  instituted,  but  who  died  during  the  proceedings. 
The  Act  does  not  touch  this  case. 

[HoLROYD,  J.  It  used  to  be  a  necessary  preliminary  to  the 
granting  of  a  certificate  that  the  insolvent  should  be  examined, 
(a)    [1845]  13  M.  &  W.  766.  (6)    [1876]  2  V.L.R.  (LP.  A  M.)  2,  at  p.  8. 
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^•^'  He  may  still  be  examined.    A  dead  ma 

1898  Any  creditor  has  the  right  to  ask  for  an  ( 

Inrt  The  Judge   who  hears  the  applicat 

always  at  liberty  to  grant  the  insolvent  \ 

[Hood,  J.  If  a  man  died  immediately 
whom  can  the  certificate  be  granted  ?  ] 

Sec.  42  enables  the  Court  to  declare 
This  power  was  considered  in  Exparte  I 

[HoLROYD,  J.  A  conditional  certifi< 
an  insolvent — for  example,  as  to  the  dis 
property  :  Insolvency  Act  1890,  sec,  143. 
1897  (No.  1513),  provides  that  even  thouj 
certificate  be  not  complied  with  the  Coui 
discharge.  If  the  insolvents  failure  to  ( 
death  may  his  executors  then  apply  for 
of  discharge  ?  ] 

There  are  numerous  inapplicable 
Counsel  referred  to  Brorrdey  v.  Goode 
sees.  19,  20.  The  insolvent  before  his  dea 
in  this  matter.  The  decision  in  In  re  i 
meaning  to  be  placed  upon  the  woids  " 
131  of  the  Act.  Molesworth,  J.,  thougl 
someone  acting  for  an  insolvent  while  he 
of  Insolvency  has  power  to  hear  an  appl 
to  antedate  the  certificate.  If  delay  i 
through  the  act  of  the  party,  the  Court 
if  the  Court  has  reserved  its  decision  or  h 

Counsel  referred  during  argumen 
Neale  (e) ;  Evans  v.  Mees  (/) ;  Moor  v. 
Laws  of  Bankruptcy  (3rd  ed.),  p.  598. 

There  was  no  appearance  for  the  truf 

Williams,  J.     This  is  a  special  case 
the  Court  of  Insolvency  in  reference  to 
Charles  Henry  James,  an  insolvent,  for  < 

(c)  [1886]  34  W.R.  550.  (c)    [1 

[d)  [1743]  1  Atk.  75,  at  p.  77,  per      {J)   [1 
Lord  Uardwicke.  (g)    [1 
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It  appears  that  Mr.  Dufly,  of  counsel  who  appeared  on  behalf  of  ^•^- 

insolvent,  made  an  application  to  the  Court  of  Insolvency  at  18^ 

Melbourne  on  30th  September  of  this  year  for  a  certificate  of  in  re 
discharjre,  and  for  an  order  dispensinj^  with  the  condition  required  Jamm. 
by  sec.  39  of  the  Insolvency  Act  1890.  He  also  applied  for  an  WUliams,  J, 
order  dispensing  with  the  attendance  of  the  insolvent  for  ex- 
amination. That  application  was  opposed  by  the  creditors  and 
by  the  trustee  of  the  insolvent's  estate.  It  was  upon  the  hearing 
of  the  application  proposed  that  an  adjournment  for  fourteen  days 
should  take  place,  in  order  that  insolvent  might  be  present,  if  in 
a  condition  to  be  present.  That  adjournment  was  granted,  and 
the  Court  of  Insolvency  adjourned  for  a  fortnight.  During  the 
course  of  that  fortnight  insolvent  died — viz.,  on  2nd  October. 
On  the  14th  October  counsel  again  appeared,  and  renewed 
the  application  for  a  certificate.  The  learned  Judge  of  the 
Court  of  Insolvency  held  that  the  death  of  Charles  Henry 
James  virtually  put  an  end  to  the  application,  and  it  could  not 
therefore  be  entertained. 

The  question  we  have  now  to  determine  is — Was  the  learned 
Judge  right  ?  We  think  he  was.  The  application  is  based 
upon  two  grounds.  As  I  understand  counsel's  first  argu- 
ment is  this: — Sec.  130  of  the  Insolvency  Act  provides 
that  **  if  an  insolvent  shall  die  after  sequestration  under  Part 
III.  or  adjudication  of  sequestration  the  sequestration  shall  after 
notice  has  been  given  to  such  persons  (if  any)  as  the  Court 
may  think  fit  be  proceeded  in  as  if  such  insolvent  were  living." 

It  is  contended  that  this  application  is  a  matter  which 
can  be  proceeded  with  under  that  section  even  after  the  death 
of  the  insolvent.  We  think,  however,  that  this  section  does  not 
cover  an  application  of  this  kind — that  it  is  meant  simply  to 
effect  this:  if  the  insolvent  dies  after  sequestration,  the 
sequestration  may  be  proceeded  with  as  if  the  insolvent  were 
living — that  is  to  say,  any  matter  in  connection  with  the 
insolvent  estate  may  be  carried  on  for  the  purpose  of  getting  in 
and  disposing  of  the  estate.  We  think  that  this  is  the  entire 
scope  of  that  section.  If  that  be  so,  it  does  not  cover  an 
application  of  this  kind.  This  application  for  a  certificate 
appears  to  us  to  be  a  personal  matter.     The  eflfect  of  a  certificate 
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•  is  to  discharge  an  insolvent  from  his  debts. 

1898  gone  away  from  him,  and  has  been  vested  in 

In  re         Certificate   does   not    therefore    affect  his    e 

*         discharges   him  from  his    debts — from   his 

ViUiams,  J.  insolvency.  Probably  its  effect  would  also  b 
acquired  property — acquired,  that  is  to  say,  a 
is  obtained. 

Counsel  also  contends  that,  assuming  his 
wrong,  the  Court  of  Insolvency  has  power  t 
cation  for  a  certificate  in  a  case  of  this  kin 
He  bases  this  contention  upon  a  certain  Engl 
case  it  appears  that  the  person  who  made  the 
pro  tunc  was  entitled  to  a  certain  thing- 
sign  judgment  within  a  certain  time.  By  th( 
as  it  is  expressly  stated  in  the  report,  he  w 
signing  or  entering  his  judgment  within  t 
The  Court  then  said  that,  as  he  had  a  right 
have  signed  and  entered  his  judgment  but  fo] 
was  prevented  by  the  act  of  the  Court, 
its  jurisdiction  and  give  him  the  right  to  hai 
pro  tunc.  Between  that  case  and  the  one  r 
distinction  is  obvious.  Here  the  insolvent  neii 
to  a  certificate  when  he  made  the  applicatioi 
vented  from  exercising  that  right  by  anytl: 
Court.  His  personal  attendance  is  necessary 
his  certificate.  That  is  to  say,  any  creditor  h« 
may,  if  he  wishes,  examine  the  insolvent 
therefore,  was  not  in  a  position  to  require  j 
granted  to  him  as  a  matter  of  right  when  h( 
cation  for  it.  He  was  not  prevented  fi 
aJ)plication  by  any  act  of  the  Court. 

We  answer  the  question  of  the  special 
learned  Judge  had  no  jurisdiction  to  proceed 
of  and  to  grant  the  application. 

Solicitor  for  the  applicant :  J.  E.  Dixon. 
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[IN  CHAMBERS]. 

BLACK  V.  WILSON. 

t— Interrogatories — Further  and  better  answers —PaymeM  of  deposit  — 
aiver—'*  Rtdes  of  Supreme  Court  1884"— Order  XXX I. ,  rt-.  11,  25,  26— 
der  LXfV.,  r.  7. 

ere  a  party  interrogated  delivers  his  answers  he  cannot  on  a  summons  for 
*  and  better  answers  object  that  the  other  party  has  failed  to  pay  the  full 
)nired  as  a  deposit  under  Order  XXXI.,  r.  26. 

7MM0NS  in  Chambers  under  Order  XXXI.,  r.  11,  for  further 
better  answers  to  interrogatories.  The  facts  may  be 
ently  collected  from  the  argument  and  judgment 


1898 
November  22. 

Madden,  O.J. 


u,fy  in  support 

eagher  to  oppose — There  is  a  preliminary  objection.  The 
dant  has  not  paid  the  full  sum  required  by  Order  XXXL, 
to  be  paid  into  Court.  He  must  do  this  before  he  can 
)r  further  answers  :  Ounn  v.  Pierce  (a).  The  plaintiffs 
let  in  answering  does  not  amount  to  a  waiver.  The  rule 
aot  framed  for  the  benefit  of  the  interrogated  party,  but 
le  public  generally,  therefore  it  cannot  be  waived :  Enders 
ruse  (6).  The  plaintiff  had  not,  when  he  delivered  his 
Brs,  any  knowledge  of  the  irregularity.  The  English 
ons  put  the  matter  as  one  of  jurisdiction  and  not  of 
ition  :  Eder  Jk  Co.  v.  Attenborough  (c) ;  Aste  v.  Stumore  (d). 
i  summons  be  allowed  to  go  on  the  plaintiff  is  in  a  worse 
on  than  if  he  had  refused  to  answer  at  all.  The  time  for 
Bring  runs  from  the  time  the  full  sum  is  paid  into  Court 
the  defendant  pays  the  money  in  full  the  plaintiff  may 
le  to  put  in  a  full  set  of  answers.  More  than  one  set  of 
'ogatories  may  be  allowed  :  Order  XXXI.,  r.  7. 
)unsel  referred  to  Young  v.  Turner  (e). 


iiffy  contra  was  not  heard. 

[1889]  U  A.L.T.  40. 
[1885]  11  V.L.R,  827. 
[1889]  23  Q.B.D.  130. 


{d)    [1883]  13  Q.B.D.  326. 
(«)     [1892]  18  V.L.R.  460. 
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Madden,  C.J.  The  contention  of  tli 
Jlaok  to  be  this:  that,  having  once  answere 
Wilson.  compel  him  to  answer  rightly,  because  i 
y^  Q  j^    interrogatories  was  obtained  the  defend) 

amount  required   by  Order  XXXL,   r 

money  is  paid  to  indemnify  the  party 
costs  of  the  interrogatories.  If  the  pla 
answering  at  all  it  would  have  been  ma( 
that  the  amount  paid  in  was  insufficie 
be  for  the  benefit  of  a  party,  that  pa 
method  by  which  it  is  suggested  that  th< 
be  met  is  the  worst  one  that  can  be  a 
mean  that  the  Court  should  treat  the  an 
they  had  never  been  made.  Until  the 
the  person  interrogated  need  not  delive; 
may  remain  perfectly  silent.  But  I  th: 
is  prescribed  by  the  rule,  if  he  choose 
according  to  the  ordinary  conditions 
whether  the  proper  amount  of  money  be 
of  deposit  or  not.  If,  therefore,  the  a 
cannot  refuse  to  supply  the  defects  mere 
he  was  entitled  never  to  have  answered, 
waived  his  right  to  be  silent.  If  he  co 
objection,  as  he  contends  he  can,  the  res 
the  opposite  party  of  his  right  to  inte 
that  I  have  no  discretion  under  the  rul 
to  pay  nunc  pro  tunc  the  proper  am( 
small  amount  has  been  paid  into  Cou 
costs  of  the  interrogated  party.  In 
discretion  and  may  now  order  the  prop< 
nunc  pro  tunc  under  Order  LXIV.,  r.  7, 
alter  the  time  for  doing  any  act.  Th 
may  be  set  right  by  ordering  the  balan 
to  be  paid  into  Court  forthwith.  The  pi 
proceed  with  the  summons. 

Solicitor  for  plaintiff:   Upton. 
Solicitor  for  defendant :  J.  Woolf. 
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[IN  CHAMBERS.]  ^^^  J^^  ^ 

In  re  ISAAC  LAZARUS.    THE  TRUSTEES  EXECUTORS  AND  AGENCY  

CO.  V,  LEVY  AND  Othkbs.  Madden,  C.J. 

Wm—Cundruclioii^ExeaUor—  Tenant  for  li/f.—Remainderman — Furniture — Heir- 
loom— Indemnity — Danger — Intricate  will — Coats. 

The  CoQit  haa  no  power  to  order  a  tenant  for  life  of  fumitnre  and  other 
household  chattels  to  provide  secnrity,  or  to  indemnify  the  executor  against  loss 
of  the  furniture  and  chattels,  provided  the  said  furniture  and  chattels  are  not  in 
instant  danger. 

Originating  Summons. 

By  his  last  will  and  testament,  bearing  date  14th  May  1884, 
Isaac  Lazarus  bequeathed  to  his  wife  certain  personal  effects, 
including  furniture  in  and  about  his  dwelling-house  in  Clarendon- 
street,  East  Melbourne,  at  the  time  of  his  death,  or  in  any  other 
dwelling-house  which  at  that  time  should  be  his  principal  place 
of  residence,  "  for  her  use  during  her  life  and  widowhood  with 
power  to  her  to  sell  any  article  of  furniture  or  for  household 
adornment  not  immediately  required  by  her  but  only  on  con- 
dition that  she  either  replaces  such  articles  as  nearly  as  she  can 
do  or  else  replaces  in  substitution  therefor  the  actual  market  or 
selling  value  ....  as  nearly  as  it  can  be  appraised."  The 
rest  of  the  estate,  real  and  personal,  was  devised  and  bequeathed 
to  the  Trustees  Executors  and  Agency  Co.  Limited  upon  certain 
trusts,  and  as  to  certain  property  situate  in  Chapel-street,  Prah- 
ran,  "  upon  trust  to  permit  my  wife  so  long  as  she  shall  remain 
my  widow  to  receive  during  her  life  the  rents  issues  and  profits 
arising  therefrom  upon  the  express  condition  that  she  keeps  and 
maintains  thereout  my  three  youngest  sons  ....  until 
they  shall  each  attain  the  age  of  twenty-one  years  and  when 
they  shall  have  attained  that  age  then  each  of  my  said  sons  shall 
receive  the  sum  of  250L  out  of  my  wife's  estate  and  I  hereby 
declare  that  the  said  sums  or  payments  shall  be  respectively  a 
charge  ....  upon  her  income  and  upon  the  death  of  any 
one  or  more  of  my  said  sons  then  his  or  their  share  shall  devolve 
.upon  the  survivors  or  survivor  of  them  in  equal  shares  and  in 
the  event  of  the  death  of  all  my  said  sons  then  their  several 
.shares  shall  go  to    ...    .    my  said  wife  when  the  said  charge 


Digitized  by 


Google 


568  SUPREME  COURT  :  VICTO 

^^^  or  charge   shall  be  merged  or  satisfied.     A 

In  re         and  declare  that  after  the  decease  of  my  si 

*       the  dividends  and  income  hereinbefore  be 

, '    '  '    to  be  paid  to  my  said  wife  shall  thereup 

shall  be  divisible  between  and  amongst  m 
Hannah,  Kathleen  and  Caroline  or  the  su 
them  in  equal  shares  or  if  only  one  then  a 
or  her  lives  or  life  subject  nevertheless  tc 
as  to  maintenance  during  their  minorit}! 
Lazarus  Edward  Percy  Lazarus  and  Henr 
inbefore  declared  and  hereinbefore  impos 
and  subject  to  all  other  (if  any)  trusts 
the  same." 

By  a  codicil  dated  10th  June  1887  th( 
ment  of  250i.  was  revoked,  and  another  pro 
Isaac  Lazarus  died  on  6th  August  1887,  ai 
and  codicil  was  on  the  1st  September 
Trustees  Executors  and  Agency  Co.  Limi 
pointed  by  the  will.  The  testator  le: 
widow,  Lucie  Ahrenfeld  Lazarus,  and 
sons,  Aaron  Mark,  Henry  Lewis,  Jacques 
the  two  latter  being  under  age.  One  of  t! 
had  since  died  intestate,  and  administration 
granted  to  her  brother,  Aaron  Mark  Lazari 
daughter,  was  now  Kathleen  Levy.  After 
widow  continued  for  some  time  to  reside  in  t 
street.  East  Melbourne,  formerly  occupied 
continued  in  possession  of  the  furnitur 
bequeathed  to  her  for  life  by  the  will.  In 
in  March  1898  the  rent  of  the  house  fe 
order  to  save  the  furniture  from  distraint, 
paid  the  rents  due.  At  the  time  this  m 
landlord,  viz.,  in  March  1895,  the  Trustf 
from  Mrs.  Lazarus  an  inventory.  The  co 
some  security  for  the  due  preservatioi 
distraint  of  the  furniture  and  other  ch 
Mrs.  Lazarus  refused  to  give.  In  June  18 
to  one  Ellison  all  her  interest  in  the  est 
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repayment  of  an  advance  of  lOOL  and  interest  thereon  at  20  per  ^ 

cent.     This  assignment  was  subsequently  cancelled,  the  indebted-  In  re 

ness  having  been  paid  off.  On  8th  July  1897  she  executed  a 
contract  of  sale  and  a  contract  of  letting  and  hiring  over 
a  piano,  part  of  the  furniture  bequeathed,  to  one  Albert  Coppell, 
to  secure  the  repayment  of  a  loan  of  20L  On  28th  July  1898 
she  executed  a  bill  of  sale  to  one  Samuel  Davis  over  the  piano  to 
secure  repayment  of  20f.  and  further  advances.  In  the  same 
month  she  assigned  her  interest  in  the  estate  to  the  Australian 
Mont  de  Piete.  The  Trustees  Company,  on  9th  May  1898, 
requested  Mrs.  Lazarus  to  consent  to  a  sale  of  the  furni- 
ture held  by  her  under  the  terms  of  the  will.  She  refused 
to  give  the  required  consent.  The  company  thereupon  issued 
an  originating  summons  for  the  determination  of  the  following 
questions : — 

1.  What  is  the  duty  and  what  are  the  rights  of  the  plaintiff 
company  and  of  the  defendant  Lucie  Ahrenfeld  Lazarus,  the 
widow  of  the  testator,  with  regard  to  the  furniture  and  other 
domestic  chattels  bequeathed  to  the  said  defendant  during 
widowhood  ? 

2.  Who  are  entitled  to  share  in  the  residuary  estate,  and  in 
what  proportion  and  subject  to  what  (if  any)  trusts  ? 

3.  And  for  such  declaration  and  directions  as  may  be  neces- 
sary or  proper  under  the  circumstances  appearing  in  the 
affidavits  to  be  used  in  support  of  this  application. 

The  summons  now  came  on  for  hearing. 


'&• 


Higgina  for  the  plaintiff— The  principal  question  is,  what  is 
the  executor  to  do  with  regard  to  the  furniture  in  which  the 
widow  has  a  life  interest  ?  It  is  in  danger.  The  rule  as  to 
heirlooms,  such  as  pictures  and  other  movable  property,  applies, 
and  if  there  is  danger  the  Court  will  order  security  to  be  given  : 
Foley  V.  Burnell  (a),  followed  in  Conduitt  v.  Soane  (6),  where 
the  giving  of  an  inventory  and  signing  an  undertaking  was  held 
sufficient  in  the  absence  of  danger. 

[Madden,  C.J.  Heirlooms  are  distinguishable  from  furni- 
ture.] 

(o)    [1783]  1  Bro.  C.C.  274,  at  p  279.      (6)     [1844]  1  Coll.  C.C.  286. 
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^^  Schutt  for  the  defendant  Kathleen  Levy — The  old  practice 

In  re         of  the  Court  of  Chancery  was  to  protect  remaindermen  acfainst 
Lazarus.  .     .  »/  *.  o 

the  life-tenant  where  personal  property  was  bequeathed. 

'    '  '  [Madden,  C.J.    The  sole  value  of  furniture  is  to  have  it  in 

the  house.  An  heirloom  may  be  left  with  the  trustee.  If  this 
life-tenant  cannot  give  security  she  will  be  deprived  of  the 
enjoyment  of  the  furniture.] 

It  may  be  sold.     The  danger  has  arisen  through  her  fault. 

[Madden,  C.J.  I  must  assume  that  the  testator  knew  that 
the  house  taken  by  his  widow  would  be  leased.] 

The  rule  applies  in  the  case  of  all  personal  chattels  :  WUHams 
on  Executory  (7th  ed.),  p.  1396. 

[Madden,  C.  J.  A  sale  would  realize  merely  a  trifle.  Have 
you  an  authority  for  suggesting  a  sale  ?] 

No! 

[Higgins — Wasting  property  should  be  sold  in  order  that  the 
intention  as  to  the  remaindermen  be  not  defeated.] 

As  to  the  second  question — The  three  daughters  are  entitled 
to  the  residuary  estate,  real  and  personal,  and  their  estate  is  not 
encumbered  by  any  trust. 

Meagher  for  the  defendant  Caroline  Lazarus — ^By  leaving 
the  furniture  with  the  life-tenant  the  testator's  intention  will  be 
defeated.  The  trusts  as  to  maintenance  are  only  impressed  on 
the  real  estate. 

Counsel  referred  to  Seton  on  Decrees  (5th  ed.),  Form  9,  p.  1476 ; 
Clark  V.  Ormond  (c). 

Higgins  in  reply  referred  to  Howe  v.  Dartmouth  (d). 
There  was  no  appearance  for  Mrs.  Lazarus. 

Cur.  adv.  vuU. 

Madden,  C.J.     This   is  an   originating  summons  in  which 

the  Court  is  asked  to  restrain  in  some  way  the  operations  of  a 

lady,  the  widow  of  the  deceased,  who  was  entitled  under  the 

provisions  of  her  husband's  will  to  a  life  interest  in  certain 

(c)     [1870]  Jac.  C.C.  108,  at  pp.  123,      (d)    2  White  &  Tudor  L.C.  (6th  ecL), 
124.  pp.  390-334. 
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furniture  in  his  late  residence.     The  furniture  was  in  a  rented  ]^ 

house,  and  accordinor  to  the  trustees'   statement  there  was  a  In  re 

.                            Lazarus. 
danger  that  it  would  be  liable  to  be  seized  under  distress  for  

rent.    It  appeared  that  on  a  former  occasion  the  trustees  were  *^ 

obliged  to  pay  the  rent  of  the  house  in  which  the  widow  lived 

in  order  to  save  the  furniture,  and  now,  though  there  was  no 

immediate  danger  of  seizure,  they  fear  that  the  same  thing  might 

at  any  time  occur  again,  and  they  allege  that  in  order  to  preserve 

it  I  should  order  the  life-tenant  to  give  security  for  her  proper 

use  of  it.     I  think  this  is  a  hard  measure.     If  I  made  such  an 

order  I  should  practically  be  taking  the   furniture  from  her, 

because  it  is  clear  she  cannot  find  security.     I  have,  however, 

considered  the  powers  of  the  Court  with  regard  to  this  matter, 

and  what  I  should  do   under  these  powers.     As  far  as  I  can 

gather,  the  authorities  upon  this  point  appear  to  show  that  where 

a  life  interest  in  chattels  is  given  to  a  beneficiary  by  will,  unless 

these  chattels  are  heirlooms,  in  which  case  the  rule  is  different, 

it  appears  that  under  the    modern   practice  nothing   more  is 

required  from  the  life-tenant  than  an  inventory  of  the  chattels. 

Lewin  on  Trusts  (9th  ed.),  p.  769,  states  : — "  In  a  bequest  to  a 

person  of  the  use  of  household  goods  it  seems  the  legatee  may 

use  them  in  his  own  or  in  any  other  person's  house  and  either 

alone  or  promiscuously  with  other  goods,  or,  it  is  said,  may  let 

them  out  to  hire ;  but  where  the  chattels  are  heirlooms  annexed 

to  a  house  and  their  continuance  in  the  mansion  is  evidently  a 

constituent  part  of  the  trust,  they  cannot  be  let  to  hire  except 

together  with  the  house  itself.     Of  course  the  use  of  the  chattels 

by  the  tenant  for  life  does  not  enable  him  to  paivn  them  beyond 

the  extent  of  his  own  interest." 

And  the  learned  author  cites,  in  support  of  that  proposition, 

Marshall  v.  Blew  (e).     In  that  case  there  was  a  devise  from  the 

husband  to  the  wife  of  the  use  of  all  household  goods,  etc.,  for 

life  or  widowhood,  afterwards  to  children  and  grandchildren. 

It  was  held  by  Lord  Hardwicke  that  the  wife  could,  under  this 

devise,  "  use  the  goods  in  her  own  or  any  other  person's  house, 

alone  or  promiscuously  with  other  goods,  or  may  let  them  out  to 

hire." 

{€)    [1741]  2  Atk.  217. 
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]^  If  the  life-tenant  is  entitled  to  use  the 

In  re  f estlv  she  has  the  right  included  of  putti 

—  the  house  she  rents.     And  it  she  does  so  t 

'    '  '    liability  to  distress  under  the  powers  give 

powers  include   an   absolute   right,   if  th 
distrain  upon  all  goods  upon  the  demised 
anyone.     I  do  not  think,  therefore,  that 
to  do  what  is  here  asked — to  demand  seci 
from  this  life-tenant.     The  case  of  Fole 
suggested  as  an  authority  in  favour  of  tht 
that  case  the  Lord  Chancellor  says  : — "  Tli 
for  life  giving  security  for  the  goods  hav 
the  Court  now  demands  only  an  inventor 
justice,  as  there  ought  to  be  danger  in  ord 
"  There  ought  to  be  danger  "  is  the  phrase 
in  the  judgment,  and  it  is  upon  these 
present  application  is  based.      In  my  opir 
reference  to  immediate  and  instant  dange 
as  in  the  present  case  to  a  possibility  mer 
into  arrears.     I  doubt  very  much  that  th( 
as  to  the  power  of  the  Court ;  but  as 
order  that  the  life-tenant  should  find  sei 
effect  of  depriving  her  of  her  life  estate, 
of  law  nor  in  the  exercise  of  common 
should  interfere  in  the  manner  asked,  am 
of  what  the  testator  intended  she  should 
Another  question  is   asked  by  the  s 
read  it.)     The  testator's  will  is  intricate,  i 
coherent  and   difficult  of  construction, 
purpose   of  answering  this   question    th 
Prahran  is  the  only  matter  to  be  regarded 
will  was  to  leave  that  property  to  the  tes 
subject  to  the  obligation  of  maintaining  ( 
sons.     On  the  death  of  the  widow  the 
life  estate  was  to  pass  to  the  testator's  th 
nevertheless  to  the   express  condition  s 
during  their  minority  of  my  sons  "     .     . 
(/)  1  Bro.  C.C.274,  atp. 
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all  other  (if  any)  trusts     ....     as  are  respectively  herein  ^^^ 

declared  and  directed  of  and  concerning  the  same."  ^»  « 

I  think  it  is  quite  clear  that  the  only  trusts  "  concerning  the  

same  "  are  in  respect  of  this  land  and  house  at  Prahran,  and  the  ^'       ' 

only  trust  as  to  them  is  the  maintenance  of  the  three  boys. 

Originally  the  property  was  charged  with  the  payment  of  250L 

for  each  of  the  children,  but  by  a  codicil  this  provision  was 

revoked  and  another  substituted  for  it.     I  think  that  the  persons 

who  are  entitled  to  share  in  this  property  are  the  daughters 

Kathleen  and  Caroline  and  the  representative  of  Hannah,  who 

has  since  died,  and  these  persons  take  the  property  subject  to 

the  trust  for  maintenance  and  education  of  the  three  sons  already 

declared  in  the  devise  to  the  widow.    Of  course  this  trust  for 

maintenance  and  education  is  modified  by  the  provisions  of  the 

codicil. 

I  therefore  answer  the  questions  asked  in  the  summons 
thus — 

(1.)  The  defendant  is  entitled  to  retain  the  possession  of 
the  furniture  and  other  domestic  chattels  without  security. 

(2.)  The  daughters  Kathleen  and  Caroline  and  the  repre- 
sentative of  the  deceased  daughter  Hannah  are  entitled  to 
share  equally  in  the  residuary  estate,  subject  to  the  trust  for 
maintenance  and  education  of  the  three  younger  sons. 

I  do  not  know  that  any  directions  are  necessary,  seeing  that 
the  question  is  answered  in  the  manner  I  have  stated.  The  rest 
will  take  care  of  itself. 

Costs  of  all  parties  will  be  paid  out  of  the  estate.  It  is  a 
will  which  necessarily  would  give  much  trouble  in  construction, 
and  therefore  I  think  the  summons  was  warrantable.  Costs  of 
the  trustees  as  between  solicitor  and  client. 

Solicitor  for  the  plaintiff:  J,  Woolf, 
Solicitor  for  Caroline  Lazarus  :  Momane. 
Solicitor  for  Kathleen  Lazarus :  Lazarus. 

R.  H.  c. 
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1898  [PRACTICE  COURT 

''''^^'  WHITNEY  t;.  WILSC 

iddei^  gj.     p^^  OfftJices  Acts  1890  [No.  1126).  «.  40  (1) ;  18! 

— Admissibility — Inaufficient  lawful  mecuis  of 

Upon  the  hearing  of  a  charge  under  sec.  40  (1)  o 
that  "  the  defendant  was  a  person  having  insuffici 
and  was  therefore  deemed  to  be  an  idle  and  disorde: 
the  Act,  evidence  will  not  be  permitted  to  show 
guilty  of  larceny  or  had  been  the  associate  of  thiev 
disorderly  person. 

Order  to  Review. 

The  defendant  Wilson  was  charged  i 
sec.  40  (1)  of  the  Police  Offences  Act  IS 
having  insufficient  lawful  means  of  sup] 
he  was  deemed  to  be  an  idle  and  disc 
hearing  before  the  Court  of  Petty 
evidence  was  given  by  one  Trevena  tl 
1898  he  saw  the  defendant  picking  i 
witness,  on  cross-examination,  stated 
whatever  about  the  prisoner's  means  of  i 
also  given  that  the  defendant  was  assoc 
had  not  done  any  honest  work  for  a  lor 
was  given  by  the  prosecution  as  to  tl 
lawful  means  of  support,  but  evidenc< 
defendant's  behalf  that  he  had  been,  du 
19th  September  1898  and  the  following 
from  158.  to  178.  6d.  a  week  by  selling  ( 
was  sentenced  to  six  months'  imprisonr 
review  this  decision  was  obtained  upon  t 
had  been  improperly  admitted. 

Forlonge  to  move  the  order  absolute. 

Lewers  to  show  cause — The  onus  of  j 
ful  means  of  support  is  on  the  defends 
1891,  sec.  11.  The  fact  that  other  offei 
objection  to  the  evidence  upon  this  char 
costs  counsel  referred  to  Duncan  v.  FUc 
(a)    [1896]  21  V.L.R.  4 
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ForUmge  in  reply  was  not  heard. 

Madden.  C.J.    In  my  opinion  this  order  niai  should  be  made 
absolute,  and  upon  the  first  principle  of  our  law,  that  a  man 
should  answer  that  charge  only  upon  which  he  is  charged,  and 
if  evidence  is  brought  of  other  charges  not  properly  preferred 
against  him  then  the  conviction  against  him  is  bad.     In  this 
case  the  Act  of  Parliament  has  provided  that  a  person  who  has 
insufficient  lawful  means  of  support,  and  who  on  being  required 
to  satisfy  the  Court  of  Petty  Sessions  that  he  has  sufficient 
lawful  means  of  support  fails  to  do  so,  is  deemed  to  be  an  idle 
and  disorderly  person.    Therefore,  upon  the  very  threshold  of  the 
business  is  the  necessity  of  proof  by  the  accuser  that  the  person 
charged  has  insufficient  lawful  means  of  support.     If  he  proves 
that — and  the  burden  is  upon  him  to  prove  it — then,  when  that  is 
done,  the  accused  person  must  show  that  although  appearances 
are  against  him  he  has  sufficient  lawful  means.     The  Act  says 
that  if  he  fails  to  satisfy  the  justices  in  this  respect  then  he  is 
deemed  to  be  an  idle  and  disorderly  person.     It  is  not  charged 
against  him  that  he  is  an  idle  and  disorderly  person,  but  that 
in  consequence  of  his  want  of  lawful  means  he  is  deemed  to  be 
an  idle  and  disorderly  person.     It  would  be  manifestly  wrong  to 
charge  him  with  having  insufficient  lawful  means  of  support,  and 
then,  when  he  comes  to  court,  to  show  that  he  has  been  convicted 
of  larceny  twelve  months  ago,  or  that  he  was  in  the  habit  of 
mixing  with  idle  and  disorderly  persons  some  time  ago.     That 
would  necessarily  be  taking  a  man  by  surprise  who  is  as  in  this 
case  charged  only  with  having  insufficient  lawful  means  of  sup- 
port.   In  the  present  case  there  is  not  a  particle  of  evidence  that 
the  man  was  without  sufficient  lawful  means  of  support.     It  has 
been  endeavoured  to  be  proved  by  the  evidence  of  one  witness 
that  he  saw  the  prisoner  on  one  occasion  pick  a  pocket,  and  that 
in  May  last  he  was  charged  with  vagrancy.     It  does  not  appear 
that  he  was  ever  convicted.     But  that  evidence  has  no  bearing 
on  this  particular  charge.    The  order  nisi  will  be  made  absolute, 
on  the  ground  that  the  evidence  has  been  wrongly  received,  and 
I  think  also  with  the  ordinary  consequences  as  to  costs.     The 
efifect  of  my  decision  is  that   the  justices   cannot   look  at  the 


1898 
Whitnet 

V. 
WlLBOH. 

Madden,  GJ, 
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^^^  evidence  in  question,  and  that  being  so, 

Whitney  me  to  look  at  it  for  the  purpose  of  costi 

V, 

Wilson.  in  the  Court  below  against  the  prisoner, 

Tadden  0,J.  ^^^^  here.     Order  absolute,  with  costs. 


Solicitor  for  informant :  Guinness,  C 
Solicitor  for  prisoner :  Forlonge. 


1898  CARTLEDGE  v.  HEAI 

vember  11,  14.   ^  ^     „     ,   , 

Donatio  mortis  causa — Baiik  deposit  receipt — Imperj 

i* Beckett,  J,  by  mere  delivery— Illness  of  donor — Expectatioi 

to  costs  where  subject  matter  of  donatio  is  large  \ 

it  is  small — Bemarks  upon  nature  of  proof  of  do 

Where  persouB  on  their  death -bed  or  believing  t 
gift  of  property  not  passing  completely  by  the  mei 
transferable  bank  deposit  receipt),  the  Court  has  gi 
mortis  causd,  and  has  caused  the  executors  of  the 
intended  bounty. 

There  may  be  a  good  donatio  mortis  causd  of  a 
receipt  by  the  mere  handing  of  it  over  to  another 
not  expecting  to  recover  from  an  existing  illness,  al 
the  donor  getting  it  back  in  case  of  recovery. 

If  a  person  makes  a  gift  by  way  of  donatio  mort 
of  bis  estate,  under  circumstances  which  justify  h 
donee  to  prove  his  claim  in  Court,  the  costs  of 
which  he  proves  his  claim,  should  come  out  of  the 
subject  matter  of  the  donatio  vtortis  eausd  ;  and  \ 
one-fifth  of  the  whole  estate,  the  Court,  as  a  rough 
costs,  left  the  donee  to  abide  his  own  costs  and  ordi 
and  of  the  beneficiaries  under  the  will  to  come  out 
subject-matter  of  the  donatio. 

Semble,  the  general  rule  would  be  that  the  whol 
rest  of  the  estate  where  the  subject  matter  of  tl 
but  a  small  proportion  of  the  whole  estate. 

The  Court  upon  a  question  of  donatio  mortis  ci 
previous  statements  of  the  alleged  donor  that  mij 
cause. 

Action  by  Alfred  Cartledge  against 
and  Charles  McCandlish,  executors  of  th 
decea.sed,  and  Margaret  Hambleton  on  ] 
senting    herself    and   Elizabeth    Hume^ 
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Phoebe   McCandlish   (an   infant   under  the   age   of  21    years),  |f^ 

Alexander  McKenzie,    and  Archibald  Moorehead,   beneficiaries      Caetlvdgk 

V, 

under  the  said  will,  to  establish  that  a  certain  bank  deposit       Heales, 
receipt  for   lOOOi.    had  been  given  by  Phoebe  Nisbet  to  the     a* Beckett  J. 
plaintiff  by  way  of  a  donatio  raortia  causd, 

Phoebe  Nisbet  died  upon  the  13th  April  1898,  leaving  a  will 
bearing  date  the  16th  of  January  ]894,  whereby  she  appointed 
the  defendants  Heales  and  McCandlish  executors,  and  gave  her 
property  in  various  shares  to  the  defendant  Margaret  Hambleton 
and  to  the  persons  on  whose  behalf  she  was  sued.  It  was  alleged 
that  the  interests  of  these  persons  were  the  same  as  that  of 
Margaret  Hambleton.  and  at  the  trial,  on  application  of  counsel 
for  Margaret  Hambleton,  an  order  was  made  that  she  should 
represent  them. 

The  plaintiff,  by  his  statement  of  claim,  alleged  that  on  the 
8th  April  1898  the  testatrix  gave  and  delivered  to  the 
plaintiff  by  way  of  a  donatio  mortis  causd,  a  certain  deposit 
receipt  then  belonging  to  her,  issued  to  her  on  the  7th  Sep- 
tember 1897  by  the  Union  Bank  of  Australia  Limited^  at 
Melbourne,  for  the  sum  of  lOOOi.,  which  was  payable  on  the 
7tb  September  1898  by  the  bank  to  her,  together  with  interest. 
This  deposit  receipt  was  now  in  the  possession  of  the  executors, 
and  neither  principal  nor  interest  had  been  paid  to  him,  and  he 
sought  a  declaration  that  such  gift  and  delivery  to  the 
plaintiff  was  a  valid  donatio  mortia  cavsd  to  the  plaintiff  of 
the  deposit  receipt,  and  the  lOOOZ.  represented  thereby,  together 
with  the  interest  accrued  thereon,  and  that  he  was  entitled  to 
the  deposit  receipt  and  the  moneys  represented  thereby,  and  it 
asked  for  an  order  that  the  executors  should  deliver  the  deposit 
receipt  to  him,  and  execute  all  necessary  documents  and  do  all 
necessary  acts  and  things  to  enable  him  to  receive  and  recov^ 
the  moneys  represented  thereby. 

The  defendant  executors  denied  the  allegations  made  by  the 
statement  of  claim  as  above  stated,  and  alleged  that  they  had 
paid  to  the  Crown  202.  68.  probate  duty  on  the  10002.  and 
interest  as  part  of  the  testatrix's  estate,  and  submitted  that  if 
the  plaintiff  was  entitled  to  the  1000/.  and  interest,  it  should  be 
only  on  condition  that  he  recouped  them  such  probate  duty. 
V.UR.,  Vol.  XXIV.  M  M 
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The  defendant  Margaret  Hambleton  den 

of  the  statement  of  claim  above  stated,  an 

deposit  receipt  was  issued  and  marked  on  it< 

ferable,  and  that  she  would  contend,  in  those 

even  if  the  facts  alleged  in  the  statement  of 

valid  donatio  mortis  causd  would  not   ari 

delivery  of  such  deposit  receipt  to  the  plainti 

The  plaintiff  as  to  both  defences  joined  i 

recoup  to  the  executors  the  probate  duty  the) 

During  the  taking  of  evidence,  evidence 

the  plaintiff  of  various  persons  as  to  converse 

with  the  deceased  with  regard  to  the  plair 

work  that  he  had  done  for  her  ;  that  the  < 

that  he  would  not  lose  by  it ;  and  other  matt 

that  she  ought  and  would  benefit  him.     All  o 

to,  and  was  received  subject  to  the  objecti 

also  given  for  the  defendants  to   show  tha 

stated  to  several  persons  that  each  time  th( 

work  for  her  she  paid  him  for  it.     This  was  c 

The  evidence  showed  that  on  the  13th  A 

death  of    Mrs.    Nisbet,  the   plaintiff    called 

executors,  Charles  irCandlish,  with  several 

the  deceased  and  her  will.     One  of  the  deposi 

in  question  in  this  action — was  as  follows : — 

"  2085.  {Id.  stamp  embossed.) 

"  No.  67759.  Due 

"  lOOOi.  The  Union  Bank  of  Australij 

"  Melbourne, 

"  Received  from  No.  57248 

the  sum  of  One  Thousand  Pounds,  as  a  fixed 

months,  to  bear  interest  at  the  rate  of  two  a 

per  annum  for  that  period  only  from  the  date 

*'  For  and  on  behalf  of  the  Union  Bank  of 

"T.  Geo. 
"  Entd.  A.  R.  Lawrence, 

"  Pro  Accountant." 
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the  back  of  the  document  was  this  indorsement : — 

is  receipt  is  not  transferable,  nor  can  it  be  drawn  against 

|ue   or  otherwise.     It   must  be   returned   to   the   bank 

be  deposit  can  be  either  withdrawn  or  renewed.     Interest 

Lse   on   expirj'   of   the   term   for   which    the   money   is 

d." 

other  deposit  receipts,  in  similar  form,  were  as  follows : — 

n  the  Union   Bank,  each  for  twelve  months,  for  5001., 

nd   400i.,   due   respectively   on  24th  August  1899,  8th 

)er  1899,  and  8th  February  1899,  and  one  in  the  Bank 

)ria,  lOOOi.,  for  three  years,  due  on  the  15th  February 

Mr.  McCandlish  and  the  plaintiff  then  waited  on  the 
xecutor,  Mr.  Heales,  a  member  of  the  firm  of  solicitors, 
nd  Heales,  and  the  plaintiff  handed  over  all  the  deposit 

and  the  will  to  him,  taking  a  receipt  from  Mr.  Heales 
jet  out  the  statement  made  at  the  interview  by  the 
F.      It  was  as  follows : — 

"  13th  April  1898. 

"Re  Mrs,  Nisheta  Estate, 
jceived  from  Mr.  A.  Cartledge,  deposit  receipt  for  \000l. 
Union  Bank  of  Australia  Limited,  No.  57,248,  due  7th 
ber  1898.     This  deposit  receipt,  Mr.   Cartledge  informs 

given  by  the  late  Mrs.  Nisbet  to  him  in  recompense  of 
iness  to  her,  and  to  see  she  was  decently  buried,  and  that 
uld  like  a  double  monument  erected  over  the  grave  of 

and  her  late  husband,  which  Mr.  Cartledge  promised  to 
lis  deposit  receipt  was  given  by  Mrs.  Nisbet  to  Mr. 
ge  on  Friday  last,  the  8th  inst.,  in  the  presence  of  a  Mrs 
nd  Mr.  Cartledge  only  hands  us  this  receipt  to  enable 
get  title  for  the  money. 

"  (Signed)    GiBBS  AND  Heales." 

the  20th  April  Messrs.  Gibbs  and  Heales  wrote  to  the 
f  as  follows  : — 

be  executors  of  the  late  Mrs.  Nisbet  have  been  consider- 
ur  claim  to  the  lOOOi.  deposit  jreceipt  handed  to  them, 
5r  with  other  deposit  receipts  and  the  will  of  Mrs.  Phoebe 
•  by  you ;  and  for  their  protection,  and  in  order  more" 


1898 
Cartlkdgj 

V, 

Heales. 
A'BtcheU, . 
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1^  properly  to  deal  with  your  claim  they  requi 

EDCiE      ment  in  writing  signed  by  you  of  all  the  eoi 

.Ks.        place  between  the   deceased   and   you   on 

~tt^  j^     alleged  gift  to  you  of  the  deposit  receipt,  i 

of  how  you  came  to  be  in  possession  of  the  c 

and  the  will  handed  to  the  executors.      1 

statement  in  writing,  signed  by  Mrs.  Ford, 

of  all  that  was  said  on  the  occasion  of  the  a] 

"  On  receiving  these  statements  they  will 

matter." 

The  plaintiff  replied  to  this  as  follows : — 
"  40  Varian-street,  Ab 

"  Alfred  Oartledge  to  Messrs.  Heales  and  M 
of  the  late  Mrs.  P,  Nisbet  (dec( 
"  Dear  Sirs,— 

"In  reply  to  yours  of  the  201 
statement  from  me  as  to  the  conversatio 
between  the  deceased  and  myself  at  the  tim( 
of  the  deposit  receipt  to  me,  I  have  the  hon 
Friday,  the  8th  inst.  (Good  Friday),  I  was  sit 
bedroom  talking  to  her,  when  the  nurse  s 
Mrs.  Nisbet  said,  *  Go  and  have  a  cup  of  tet 
me,  as  I  want  you  very  particular  after  t< 
came  back  into  the  room  to  her.  She  the 
whom  she  always  called  Carrie,  and  said  t« 
keys,  Carrie.'  Picking  one  key  out  she  said 
drawer  and  bring  me  my  little  satchel,*  w 
She  (Mrs.  Nisbet)  opened  the  bag,  and  took  c 
examined  them.  Taking  one  from  the  res 
take  the  number  of  this  one,'  which  Mrs.  Foi 
The  number  on  the  deposit*  receipt  was  5' 
1000/.  on  the  Union  Bank.  Then  she  (Mrs. 
deposit  receipt  to  me,  saying  as  she  did  so,  ' 
for  you  which  will  repay  you  for  your  kindr 
years  past,  and  which  I  have  often  promised 
see  that  I  am  decently  buried,  and  I  would 
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alongside  of  Jock  (meaning  her  late  husband,  Mr.  David  Niabet), 
as  it  is   a   double  grave,  and  I   would   like   a  headstone.'     I 
promised  that  I  would  see  her  decently  buried  and  do  all  she 
wished  me  to  do.     She  then  placed  the  other  papers  back  in  the 
bag,  together  with    a   blue   envelope,   which  she    said    was   a 
will,  but    that    if    she    lived    to    get  up   again    she   intended 
to  alter   it  altogether.     Mrs.   Ford  was    present   at    the    time, 
and  heard    and    saw    everything    that    was    said    and    done. 
A  day  or  two  after  this  I  was  speaking  to  Dr.  Morton,  who 
was  her  medical  attendant,  on  his  visiting  her,  when  he  said 
to  me,  *  Has  she   made  a  will  ? '     I  said,  *  Yes,  I  believe  she 
has  a  will,  but  she  talks  of  altering  it/     I  then  told  Dr.  Morton 
that  she  had  given  me  a  very  nice  present  on  Friday,  the  8th 
inst.,  by  giving  me  a  bank  deposit  receipt.     This  Dr.  Morton  can 
testify  to  also  on  oath  if  required,  as  he  recollects  me  speaking 
to  him  on  the  matter  on  his  visiting  Mrs.  Nisbet  subsequent  to 
Good  Friday  and  before  Monday,  the  11th  inst.,  when  she  took  a 
turn  for  the  worse.     Be  how  I  became  possessed  of  the  other 
papers  and  the  will  of  the  deceased  :  I  was  with  her  until  about 
11  pjn.  on  the  night  of  the  12th  inst.,  when  I  left  the  place.     I 
asked  a  niece  of  the  late  Mrs,  Nisbet  (a  Mrs.  Hume),  who  had 
come  there  that  day  to  see  her  aunt,  to  remain  in  the  house  with 
her  aunt,  as  I  believed  she  would  not  live  long,  and  to  take  charge 
of  the  house  if  anything  should  happen  in  my  absence,  and  if  her 
aunt  died  before  morning  to  let  me  know  as  soon  as  possible, 
and  I  would  attend  to  everything,  as  Mrs.  Nisbet  had  always, 
for  several  years  past,  led  me  to  understand  that  I  was  one  of 
her  executors.    In  fact,  she  had  told  several  people  that  I  was 
her  trustee.     Mr.  Adams,  house  and  land  agent,  could  testify  to 
this  if  necessary,  also  the  persons  living  in  the  house,  and  the 
man-servant.    So  on  the  morning  of  her  death  I  proceeded  to  the 
house  and  asked  Mrs.  Hume  to  open  the  drawer  and  give  me  the 
satchel,  as  it  contained  the  will.     I  read  the  will  when  I  got  to 
Mr.  Allison  s,  the  undertaker,  in  his  presence  in  his  office,  and 
thus  found  that  I  was  not  one  of  the  executors  and  I  immediately 
sought  out  Mr.  C.  McCandlish,  who  was  named.     Together  with 
him  I  went  to  the  other  executor,  Mr.  Heales,  and  handed  over 
all  the  papers  and  the  will." 
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Mrs.  Ford  sent  a  signed  statement  in  the  i 

"  72  Chomle] 

"  To  Gibbs  &  Heales,  Solicitors,  Melbourne. 

"  Gentlemen, 

"  Sirs,  —  Mr.     Cartledge     inforc 

require  a  statement  from  me   re  the  gift 

receipt    to   Mr.    Cartledge    which    the   late 

to   Mr.    Cartledge   on    Good    Friday   last. 

the   time.      It  was  in  the   evening   betweer 

when   Mra.    Nisbet    said    she    wanted   me 

drawer  and  take  out  a  satchel,  which  she  o] 

some  papers,  and  took  out  one,  saying  to  me— 

the  number  of  this  one,*  which  I   did,  am 

handed  it  over  to  Mr.  Cartledge,  saying  she 

something  a  long  time  ago  and  that  this  wou! 

kindness  to  her,  and  also  asked  him  to  see  1: 

and  Mr.  Cartledge  promised  her  that  he  woul 

the  papers   in   the  bag  and  told  me   to   pu 

had  taken  it  from,  and  lock  the  drawer  and 

another  drawer,  which  I  did.     She  also  said 

get  up  again  she  would  alter  her  will  and  I 

forgotten. 

"  Yours  respectf 


Dams  for  the  plaintiff — A  deposit  rec 
transferable,  may  be  the  subject  of  a  donatv 
re  Dillon  (a) ;  Tierney  v.  Halfpenny  (b) 
evidence  is  clear  that  it  was  delivered  by 
plaintiff  with  the  intention  of  giving  it,  and 
accordance  with  the  probabilities.  It  is  ap 
given  in  contemplation  of  death,  for  she  mac 
to  her  burial  and  tombstone. 

Agg  and  Hayes  for  the  defendants  Heale 
The  question  raised  by  the  evidence,  if  it  be 
(a)    [1890]  44  Ch.  D.  76.  [b)     [1883]  J 
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nding  over  of  the  deposit  receipt  was  intended  as  an 
iate  ffift  or  as  a  donatio  mortis  causd.  To  create  the 
the  evidence  must  be  of  the  clearest  and  most  unequivocal 
ber  that  the  donor  gave  it  in  contemplation  of  death,  and 
she  survived  it  was  to  be  given  back  to  her :  Cosnihan  v. 
(c).  It  is  submitted  that  if  the  Court  should  decide 
i  the  plaintiff  he  should  pay  the  defendant  s  costs.  If  it 
led  in  his  favour  that  the  defendant's  costs  should  come 
the  lOOOi.  It  has  been  separated  from  the  estate,  and 
ispd  the  whole  litigation. 

Beckett,  J.  Supposing  Mrs.  Nisbet  acted  imprudently 
a  way  to  create  suspicion,  but  that  the  plaintiff  s  story 
ieved,  I  should  like  some  authority,  if  there  is  any,  for 
sition  that  under  such  circumstances  the  costs  should 
L  the  particular  fund — that  is,  upon  the  deposit  receipt, 
ipression  is  that  the  executors  were  fully  justified  in 
ng  this  case  to  be  proved  in  open  Court.  The  general 
1  such  a  case  is  that  the  costs  should  come  out  of  the 
1  estate,  not  out  of  the  particular  fund.  But  in  this  case 
le  would  be  unduly  hard  with  reference  to  the  persons 
3  not  take  under  the  gift.  I  can  understand  that  if  there 
•ge  estate,  worth,  say,  20,000/.,  and  a  man  gets  a  donation  of 
r  300Z.,  it  would  be  fair  to  order  the  costs  to  be  paid  out 
general  estate  ;  but  in  this  case,  where  it  is  one-fifth  of 
lole  estate,  my  present  impression  is  that  I  should  leave 
inee  to  abide  his  own  costs,  and  the  costs  of  the  other 
\  to  come  out  of  the  estate.  That '  would  be  a  rough 
dng  of  the  costs. 

uis — In  Tierney  v.  Halfpenny  (d)  the  claimant  was  left 
le  her  own  costs.] 

3 ;  but  for  special  reasons  which  do  not  exist  here. 
ivis — In  Moore  v.  Moore  (e)  costs  were  ordered  to  be  paid 
the  estate.] 

dl  V.  Thorogood  (/)  shows  that  costs  of  an  administration 
lough  generally  payable  out  of  the  estate,  if  necessitated 
i  particular  part  only  of  the  estate,  will  be  limited  to  it, 
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1862]  15  Moo.  P.C.  215. 
1883]  9  V.L.R.  Ec|.  152. 


{e)     [1874]  L.R.  18  Eq.  487. 
(/)  [1884]  10  V.L.R.  Eq.  117. 
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unless  they  are  very  small.  Th( 
fiTLBDGE  to  recoup  the  probate  duty  paid, 
EALss.  he  accepted  the  gift  on  conditio) 
eckeu,  J.     expenses.     Any  declaration  in  1 

payment  of  the  duty  and  f unera 

Duffy  and  Ctuasen  for  the 
representing  herself  and  the  oth 
As  the  deposit  receipt  was  not  t 
mere  delivery,  the  handing  over 

[a'Beckett,  J.  I  agi-ee  wi 
donatio  mortis  causd  it  was  a 
supported  ;  but  we  have  only  i 
whether  it  was  a  valid  donatio  i 

To  be  such  it  must  be  givei 
the  existing  disorder,  and  no 
recovered  from  it.  Even  taking 
the  plaintiff  as  to  the  gift  as 
that  the  deposit  receipt  was  to 
recover.  It  is  submitted,  how( 
plaintiff  and  Mrs.  Ford  ought 
nature  of  their  story  no  direct 
contradict  them ;  but  where  tl: 
has  been  shown  to  be  entirely 
not  only  the  other  witnesses,  bui 

Davis  in  reply. 

[a'Beckett,  J.     I  will  not 
the    facts;   but    as    there    was 
Mrs.  Nisbet  did  not  get   bette: 
deposit  receipt  back,  I  should  be 
showing  its  absence  to  be  immai 

Such  a  condition  is  assumes 
(6th  ed.),  1079,  citing  Gardner 
as  a  gift,  because  the  gift  was 
valid  donatio  mortis  causd  it  y 
receipt  was  neither  transferable 
ig)   [1818]; 
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a'Beckett,  J.  There  are  various  defences  set  up  to  the 
plaintiff's  claim  in  this  case,  and  that  which  Mr.  Davis  has  last 
dealt  with  is  an  objection  in  point  of  law — that  supposing  the 
facts  to  be  truly  stated  there  is  not  sufficient  to  constitute  a 
good  donatio  mo^'tis  causd,  and  that  as  a  gift  it  is  incomplete. 
If  Mrs.  Nisbet  had  met  Mr.  Cartledge  in  the  street  when  in  good 
health  and  said, "  Here,  Mr.  Cartledge,  I  will  give  you  this  for 
what  you  have  done  for  me,"  that  would  have  been  an  imperfect 
gift,  and  the  Court  could  not  have  required  the  executors  after 
her  death  to  make  it  good,  but  where  persons  on  their  death-bed, 
or  believing  they  are  about  to  die,  make  gifts  of  property  not 
passing  completely  by  the  mere  handing  over,  the  Court  has 
given  effect  to  such  gifts  if  satisfied  that  they  were  made  under 
the  conditions  which  bring  the  gift  within  the  legal  category. 
It  is  quite  clear  Mrs.  Nisbet  did  not  say  anything  as  to  getting 
back  this  receipt  in  case  of  her  recovery  ;  but  it  is  quite 
clear  that  it  was  given  at  a  time  at  which  she  did  not  expect 
to  recover,  and  in  connection  with  her  anticipation  of  death  and 
in  reference  to  what  should  be  done  after  her  death  as  to  her 
monument  and  her  funeral  and  so  on.  So  I  have  no  doubt  that 
upon  the  facts,  whether  as  they  appear  in  the  letter  which  was 
written  to  the  executors,  or  in  the  evidence  before  me,  that 
his  gift  was  made  under  the  conditions  which  would  make 
it  a  good  donatio  mortis  causd. 

Then  I  have  to  deal  with  the  question  of  evidence — whether 
the  evidence  is  such  as  should  satisfy  me  of  this  gift  having  been 
made  ;  and  as  to  that  I  have  felt  difficulty — I  have  felt  some 
degree  of  doubt,  and  I  do  not  decide  this  case  with  the  same  con- 
fidence that  I  may  not  have  been  misled  as  I  frequently  feel.  In 
some  cases  I  feel  there  is  no  doubt.  As  to  the  facts  in  this  case  I 
have  some  doubt,  but  recognizing  the  fact  that  the  onus  of  proof 
rests  on  the  plaintiff  most  decidedly,  and  that,  if  I  am  left  in  a 
position  in  which  I  am  not  able  to  make  up  my  mind,  the 
plaintiff  should  suffer  for  it,  and  that  I  should  find  in  favour  of 
the  defendant.  I  feel  myself  able  to  decide  for  reasons  which 
I  will  state.  The  circumstances  were  such  that  it  would  have 
been  possible  for  a  fraud  to  have  been  committed  by  the  two 
persons  who  have  given  evidence  as  to  this  gift.     It  would  have 
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len  a  matter  of  slight  difficulty,  not  involvi 
sk,  to  have  abstracted  this  receipt,  and  to 
►nnected  story  which  has  been  told  in  th 
)t  to  be  assumed  that,  because  persons  m 
ley  have  done  so,  and  that,  when  they  com 
I  account  consistent  with  facts  beyond  dou1 
sregarded  because  the  statements  might 
ade  without  risk  of  detection.  Why  I  hi 
hether  I  was  justified  in  acting  on  the  evide 
id  Mrs.  Ford  is  the  fact  which  has  been  pro 
>unsel  for  the  persons  interested — that  relat 
r.  Cartledge  and  Mrs.  Ford  as  to  which  I 
ddence  as  truthful.  They  are  in  some  p 
iportance,  and,  of  course,  not  at  all  impor 
lis  particular  occasion — in  conflict  with  oi 
adict  one  another.  They  cannot  both  hai 
I  to  them,  and  supposing  tliat  positive  fa 
Jen  made  by  Mrs.  Ford  in  a  desire  to  protec 
conceal  relations  which  she  feels  justified 
the  untruth  on  that  subject  rests  with  1 
r.  Cartledge  as  a  candid,  careful  witness, 
raightforwardly  with  the  Court  in  refere 
his  throws  a  cloud  of  suspicion  over  thes( 
le  only  witnesses  to  the  gift,  and  opens  the 
)ssibility — the  practicability — of  a  fraud 
jrted  to  having  been  committed,  which  hi 
ixious  consideration  as  to  what  my  duty 
e  evidence  given  by  persons,  one  of  whoi 
ive  been  untruthful  in  stating  the  charactei 
L  that  condition  of  mind  I  have  looked,  as  1 
the  probabilities,  and  to  the  support  or  otl 
ents  may  sustain  from  the  evidence  of  o< 
me  of  w^hom  the  evidence  has  been  received 
3  to  this  I  think  I  am  at  liberty  in  a 
here  the  defence  is  necessarily  the  falsehoo 
r  the  plaintiff"  and  the  other  person  pres< 
insider  the  evidence  as  to  the  probabiliti 
e  same  sort  of  evidence  as  to  the  declarat 
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reference  to  her  intended  bounty  as  would  be  admissible  in  the 
case  of  a  contested  will,  not  as  evidence  of  the  gift  but  as  ex- 
cluding the  inference  the  Court  is  urged  to  draw  from  the 
improbability  of  such  a  gift  being  made  to  the  donee.  When 
I  come  to  that  evidence  I  do  find  from  disinterested  witnesses 
distinct  evidence  of  Mrs.  Nisbet  having  expressed  a  sense  of 
obligation  (whether  exaggerated  or  not  does  not  matter) 
towards  Mr.  Cartledge,  and  a  desire  to  do  something  for 
him.  The  first  is  Mr.  Adams,  the  estate  agent,  who  had 
known  Mrs.  Nisbet  for  a  number  of  years,  and  remembers 
her  speaking  of  Mr.  Cartledge  acting  on  her  behalf  and 
saying  that  he  would  be  at  no  loss  by  it.  Then  Dr.  Morton, 
a  perfectly  irreproachable  witness  as  to  intelligence  and 
recollection,  says  she  was  not  satisfied  as  to  her  former  will, 
and  spoke  of  making  a  new  will,  and  making  a  provision  for 
Mr.  Cartledge.  The  evidence  of  Mr.  Wyatt  is  rather  against 
the  plaintiff,  except  that  she  mentioned  him  as  a  kind 
friend  who  did  her  business  for  her.  She  spoke  to  him  about 
the  first  will  and  the  new  will,  and  mentioned  the  persons  to 
whom  she  intended  to  leave  her  property,  and  did  not  mention 
Mr.  Cartledge.  Then  one  witness  was  called  this  morning,  who 
I  believe  was  a  truthful  witness,  McCahon,  who  said  that  she 
spoke  of  leaving  him  a  handsome  present.  There  is  disinterested 
evidence  as  to  her  feelings  of  goodwill  and  intended  benefit 
towards  Mr.  Cartledge.  Then  I  ought  also  to  say  that  whatever 
the  relations  of  Mr.  Cartledge  and  Mrs.  Ford  were,  they  were 
not  unknown  to  Mrs.  Nisbet.  She  was  not  a  person  who  was 
tricked  into  the  supposition  that  an  affectionate  father  and 
daughter  were  paying  visits  to  her.  She  knew  what  their 
relations  were — that  he  was  a  married  man,  on  terms  of  close 
intimacy  with  a  married  woman  living  apart  from  her  husband. 
We  can  easily  suppose  what  Mrs.  Nisbet  would  have  understood 
that  to  express.  She  introduced  this  woman  as  this  man's 
daughter,  and  she  was  not  unaware  of  the  relation  in  which 
they  stood  one  to  the  other,  but  that  did  not  prevent  her  from 
doing  what  she  did  with  reference  to  Mr.  Cartledge  in  the 
presence  of  Mrs.  Ford.  As  to  other  probabilities,  there  is 
evidence  which  I  consider  as  most  important  that  Mr.  Cartledge, 
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]^  when  it  was  in  doubt  whether  she  had  made   a  new  will  or 

Cartledob  not,  and  when  she  had  her  full  senses  and  might  still  have 
HsALKs.  made  a  will,  did  mention  that  she  had  made  him  a  present 
A*Beckeu,  J.  ^^  ^  deposit  receipt.  That  would  have  been  indeed  a  bold  stroke 
of  policy  supposing  it  to  have  been  as  suggested  that  he  had  got 
possession  of  this  deposit  receipt  without  the  knowledge  or 
consent  of  Mrs.  Nisbet.  There  is  undoubtedly  this  statement 
made  when  she  was  able  to  express  her  wishes,  and  in  fall 
possession  of  her  senses,  and  when  it  was  likely  to  come  to  her 
ears.  I  regard  that  as  a  strong  corroboration  of  the  statement 
made  by  Mr.  Cartledge  and  Mrs.  Ford.  There  is  another 
important  statement  by  Mr.  McCahon,  that  on  Good  Friday 
he  remembers  these  people  being  alone  with  Mrs.  Nisbet,  and 
her  saying  this  to  him — that  he  might  go  outside,  that  she 
wanted  to  speak  to  Mr.  Cartledge  privately  ;  that  Mrs.  Ford  was 
there,  and  that  he  went  out.  Then  we  had  the  other  fact,  to 
which  reference  has  been  made,  that  in  point  of  fact  the  deposit 
receipt  was  in  the  plaintiffs  possession,  and  was  shown  to 
Mr.  Allison,  not  before  her  death,  but  at  a  time  when,  according 
to  the  other  evidence,  he  could  not  well  have  had  possession  of 
it  unless  she  had  given  it  to  him.  Notwithstanding  the 
observations,  which  I  have  felt  it  my  duty  to  make  in  reference 
to  the  evidence  of  Mr.  Cartledge  and  Mrs.  Ford,  I  do  on  the 
whole  believe  that  this  receipt  was  given  in  the  way  they 
describe,  and  therefore  that  it  was  a  good  donatio  mortis  causa. 
Reference  has  been  made  to  certain  observations  made  by 
Mrs.  Nisbet  at  the  time  to  Mr.  Cartledge  as  to  his  putting  up  a 
monument  and  seeing  that  her  funeral  was  well  conducted,  to 
which  he  expressed  assent,  and  he  appears  to  have  been  then 
under  the  belief  that  he  was  to  be  one  of  her  executors,  I  do 
not  think  that  his  assertion  of  this  belief,  when  he  went  and  got 
possession  of  those  papers,  was  a  piece  of  acting  and  a  pretence. 
I  think  he  believed  that  he  was  in  a  position  of  authority,  and 
his  assumption  of  authority  is  another  fact  in  the  case  which 
tends  in  the  direction  of  the  other  facts  as  against  the  probability 
of  his  having,  with  the  assistance  of  Mrs.  Ford,  ransacked  the 
papers  of  the  testatrix  before  her  death.  Had  he  done  so  he 
could  not  have  fallen  into  that  error.    I  am,  however,  dealing 
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with  the  matter  now  to  determine  whether  his  assent  should  be 
held  to  create  a  legal  obligation,  and  be  declared  to  be  one 
attached  as  a  trust  to  the  gift.  I  hold  that  it  did  not  create  a 
legal  obligation.  He  knows,  from  what  was  said,  how  far  it  was 
a  moral  obligation  on  him.  There  hfits  been  the  funeral  she 
desired,  and  on  the  other  point  I  shall  not  make  any  declaration 
binding  on  him  as  a  matter  of  law. 

As  to  costs,  I  have  already  expressed  my  views.  If  Ihis  was 
a  small  gift  and  a  large  estate,  the  costs  should  come  out  of  the 
estate.  As  it  is  a  large  proportion  of  the  estate,  and  I  have  a 
discretion  as  to  costs,  I  think  it  would  be  a  proper  exercise  of 
that  discretion,  in  view  of  the  facts  of  this  case,  to  direct  that 
the  plaintiff  abide  his  own  costs,  and  that  the  costs  of  the 
persons  beneficially  interested  and  of  the  executors  come  out 
of  the  estate.  I  may  say  that  the  executors  only  acted  in 
discharge  of  their  duty  in  bringing  the  matter  before  the  Court. 
Their  costs  should  be  taxed  between  solicitor  and  client.  Direct 
the  costs  of  the  defendants  to  be  taxed  as  between  solicitor  and 
client,  and  paid  out  of  the  general  residue ;  and  that  the 
executors  do  all  that  is  necessary  to  give  Mr.  Cartledge  this 
money,  less  the  probate  duty,  which  it  is  admitted  should  be 
deducted. 


Gabtledob 

V. 

Healks. 
A'Bechetl,  J, 


Solicitor  for  plaintiff:  Lyle, 

Solicitors  for  the  executors :  Gibbs  <k  Heales. 

Solicitors  for  defendant  Hambleton :  Hodgson  &  Fvnlayson. 


A.  J.   A. 
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COLVILLE  V.  DALE. 

Healih  Act  1890  {No.  1098),  m.  216,  221,  223,  2!2&—Num 
hvsine^s — Negligence  in  carrying  on  offensii 

Under  Part  X.  of  Act  No.  1098,  Division  I.,  sec.  221, 
to  keep  his  premises  in  such  a  state  as  not  to  be  a  nuisat: 
an  offence.  Under  Part  X. ,  Division  II.,  sec.  226,  any 
offensive  or  noxious  trade  in  such  a  way  as  to  become  a 
victed  of  an  offence. 

A  person  registered  under  Division  II.,  and  carrying 
was  charged,  under  sec.  221,  with  neglecting  to  keep  his 
as  not  to  be  a  nuisance.  It  was  found  as  a  fact  that  the  I 
on  in  a  proper  and  clean  way,  would  have  been  a  nuii 
found  as  a  fact  that  the  defendant  had  kept  his  premi 
dirty  state. 

Held,  that  the  defendant  was  properly  charged  and  coi 

This  was  a  case  stated  by  the  Chairman  o 
The  following  is  the  ease  stated  : — 

"  The  appellant,  Henry  Dale,  was  eharge( 
of  Petty  Sessions  at  Oakleigh  on  the  twe 
October  1897,  upon  an  information  laid 
Colville,  Secretary  to  the  Board  of  Public  He 
of  the  said  board,  for  that  the  said  Henry 
day  of  September  1897,  at  East  Brightoi 
Bailiwick,  in  the  colony  of  Victoria,  did  unl 
keep  in  such  a  state  in  respect  of  cleanline 
nuisance  certain  premises  situate  at  or  near  tl: 
and  Warragul  roads,  in  the  shire  of  Moor 
bailiwick,  of  which  premises  the  said  Henry  '. 
there  the  occupier,  contrary  to  the  statute. 
Dale  was  convicted  of  the  said  offence,  and  ord( 
or  penalty  of  ten  pounds  and  ten  pounds  ten  s 
"  The  said  Henry  Dale,  feeling  aggrievec 
Court  of  General  Sessions  against  the  said  coi 
"  The  following  is  a  copy  of  the  grounds 
out  in  the  appellant's  notice  of  appeal)  whi( 
this  case : — 

"  That  I  am  not  guilty  of  the  said  allegec 
"  That   the   said    conviction   was   agains 

justice  of  the  case. 
"  That  there  was  no  evidence  to  support  t 
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"That  the  said  conviction  was  against  evidence  and  the  ^'^' 

weight  of  evidence.  1899 

"  That  the  said  conviction  was  contrary  to  law.  Colville 

"  That  sec.  221  of  the  Health  Act  1890  does  not  apply  to         d^le. 
nuisances  arising  from   noxious  or  offensive   trades 
duly  registered  as  such  under  sec.  224  of  the  Health 
Act  1890. 

"  That  proceedings,  if  any,  against  the  defendant  should 
have  been  instituted  under  the  provisions  of  Division 
II.  of  Part  X.  of  the  Health  Act  1890. 

"  The  said  appeal  came  on  for  hearing  before  me  on  the 
tenth  day  of  December  1897,  when  evidence  was  called  on 
behalf  of  the  respondents  and  appellant  respectively. 

"  I  found  as  facts  that  on  the  date  of  the  alleged  offence  the 
appellant  was  the  owner  and  occupier  of  the  premises  in  question, 
and  that  such  premises  were  used  for  the  purpose  of  carrying 
on  a  noxious  or  offensive  trade,  to  wit,  boiling-down  works  and 
bone-mills,  and  the  same  were  duly  registered  as  a  'noxious 
trades  establishment'  under  sec.  224  of  the  Health  Act  1890. 

"  I  also  found  as  facts  that  the  said  appellant  *  in  so  using 
the  said  premises'  did  neglect  to  keep  in  such  a  state  in  respect 
of  cleanliness  as  not  to  be  a  nuisance  his  said  premises. 

"  It  was  not  denied  that  even  if  the  premises  had  been  kept 
as  clean  as  possible  there  would  have  been  a  nuisance  arising 
from  the  carrying  on  of  such  business ;  but  the  above  finding 
relates  to  an  excess  of  nuisance  arising  from  the  unnecessarily 
dirty  state  in  which  the  said  premises  were  kept. 

"  But  I  held,  as  a  matter  of  law,  that  sec.  221  of  the  Health 
Act  1890  does  not  apply  to  such  a  state  of  facts,  and  that  the 
only  way  to  proceed  against  the  owner  or  occupier  of  such 
premises  is  under  Division  II.  of  Part  X.  of  the  said  Act,  and 
for  this  reason  I  quashed  the  conviction  against  the  appellant. 

"  At  the  request  of  the  lespondents  I  agreed  to  state  the 
facts  specially  for  the  determination  of  the  Supreme  Court. 

"E.  B.  HAMILTON, 

"  Chairman  of  the  General  Sessions  of  the  Peace  for  the  Central 
Bailiwick." 
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^'^'  The  case  came  before  A'Beckefct,  * 

1899  Full  Court. 

COLVILLK 

Dale.  Isaacs,  Att.-Gen.  (with  him   Mcj 

Colville — The  appellant  was  rightly 
Act  No.  1098  for  neglecting  to  keep  1 
as  not  to  be  a  nuisance  or  injurious  t 
bear  out  the  chaxge.  Part  X.  of  th 
"  Nuisances."  Division  I.  Is  headed  " 
Division  II.  "  Offensive  Trades ;  "  but 
which  restricts  the  punishment  of  i 
Division  II.  to  proceedings  under  th 
be  punished  under  that  division,  bi 
penalty  if  he  has  committed  an  offei 

216  is  general  in  its  terms,  and  appl 

217  speaks  of  "  any  nuisance  under 
does  not  refer  to  any  particular  divis 
words.  It  was  only  in  the  consolidat 
divided  into  "  divisions."  Sec.  226  de 
from  offensive  trades,  but  it  is  onlj 
provisions  of  sec.  221. 

[Hood,  J.     Sec.  226  refers  to  a  tr« 

necessary  consequence  of  its  being  ca 

deals  with  negligence  in  the  carrying 

Sec.  221  goes  even  further  than  th 

Counsel  referred  to  the  provisions 

782,  and  Act  No.  1044. 

Kilpatrick  for  the  appellant  I 
Legislature  has  been  to  different] 
generally  "  and  "  offensive  or  noxioi 
782  for  the  first  time  legislated  for 
the  Act  No.  264,  there  was  already  p 
with  offensive  or  noxious  trades,  an 
later  amending  Acts  has  been  to  keep 
and  to  deal  with  them  as  separate 
vision  is  made  in  Division  II.  for  deal 
quite  apart  from  the  general  terms  use 
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and  any  offence  under  Division  II.  must  be  dealt  with  according;  ^•^' 

to  the  procedure  therein  provided.     Division  II.  is  complete  in  1899 

itself ;  it  is  confined  to  a  definite  class  of  trade,  and  contains  all  Colville 
the  necessary  machinery  for  regulating  "  offensive  trades."  Dale. 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  Holroyd,  and  Hood,  JJ.]  This  is  a  special  case 
stated  by  the  Chairman  of  General  Sessions,  Melbourne,  on  an 
appeal  to  General  Sessions  by  one  Dale,  who  had  been  convicted 
before  the  Court  of  Petty  Sessions  on  the  prosecution  of 
Colville  for  an  offence  under  sec.  221  of  the  Health  Act  1890. 
(His  Honor  read  the  information.)  The  justices  found  him 
guilty  of  the  offence  and  he  appealed  to  General  Sessions, 
and  the  conviction  was  quashed  on  the  ground  that  the  de- 
fendant in  the  Court  below  could  not  be  prosecuted  under  sec. 
221  upon  the  facts  alleged,  but  that  he  should  have  been  prose- 
cuted under  Division  II.  of  Part  X.  of  the  Act.  The  Chairman 
of  General  Sessions  has  found  certain  facts,  and  has  stated  such 
fact«  in  the  case,  as  it  was  his  duty  to  do.  (His  Honor  read 
the  findings.)  Taking  these  statements  together,  it  amounts  to 
this,  that  the  Chairman  of  General  Sessions  finds  as  a  fact  that 
the  appellant  in  so  using  these  premises  kept  them  in  an  un- 
necessarily dirty  state,  so  as  to  create  a  nuisance. 

The  question  is  whether  under  the  findings  the  defendant 
could  have  been  convicted  under  sec.  221  in  Division  I.,  Part  X.,  of 
the  Act.  We  think  he  could.  Part  X.  begins  with  the  heading 
"  Nuisances,"  and  it  is  plain  that  that  heading  "  Nuisances " 
applies  not  only  to  Division  I.  but  also  to  Division  II.  Division 
I.  has  a  separate  heading  "  Nuisances  Generally,"  and  Division  II. 
is  headed  "Offensive  Trades  ;"  but  the  general  heading  "Nuisances 
Generally"  applies  to  both  Divisions.  Division  II.  relates  to 
persons  who  carry  on  offensive  or  noxious  trades,  and  contem- 
plates persons  carrying  on  such  trades  in  such  a  way  as  not  to  be 
a  nuisance  or  injurious  to  public  health  under  certain  conditions. 
In  other  words,  it  authorizes  and  permits  persons  to  carry  on  offen- 
sive trades  under  certain  c6nditions  so  long  as  the  carrying  on  of 
such  trades  does  not  amount  to  a  nuisance.  Division  II.  provides 
what  shall  be  done  and  what  steps  taken  to  stop  these  trades 
V.L.R.,  VoL  XXIV.  N  N 
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[V.  L,  R. 


F.C. 
1899 

CoLVILT^i 
V, 

Dale. 
Williams,  J. 


if  it  turns  out  that  the  carrying  on  of  the  same  is  either  a 
nuisance  or  injurious  to  public  health.  It  must  be  remembered 
that  this  is  a  Public  Health  Act,  and  that  the  whole  of  this  Part 
X.  of  this  Act  is  pregnant  with  provisions  carefully  worded  to 
prevent  the  creation  of  nuisances  or  the  doing  of  anything  that 
may  be  injurious  to  public  health.  Sec.  223  makes  certain  pro- 
visions relating  to  offensive  trades,  and  provides  that  the  consent 
in  writing  of  the  council  is  to  be  obtained.  Prior  to  granting 
such  consent,  a  notice  has  to  be  given  of  the  intention  of  the 
person  proposing  to  carry  on  such  trade.  That  is  for  the  pur- 
pose of  inviting  objections.  Then,  if  he  gets  such  consent,  he  has 
to  register,  as  the  appellant  did  in  this  case.  He  has  to  register 
the  place  as  a  noxious  trade  establishment  and  if  it  should 
appear  to  the  council  after  registration  and  before  the  renewal 
that  the  carrying  on  of  this  trade  has  become  a  nuisance  or 
injurious  to  the  public  health  the  council  may  refuse  to  renew 
such  registration.  Then  sec.  226  provides  that  where  an  offen- 
sive or  noxious  trade  is  certified  by  certain  persons  to  the 
council  to  be  a  nuisance  or  injurious  to  public  health,  such 
council  may  cause  a  complaint  to  be  made  before  a  justice,  and 
then  provision  is  made  for  the  infliction  of  a  penalty  or  for  taking 
steps  to  abate  the  nuisance.  The  effect  of  Division  II.  appears  to 
be  this,  that  a  person  may,  under  certain  conditions  as  to  obtain- 
ing consent,  getting  registered,  etc.,  carry  on  a  business  which  is 
admittedly  noxious  or  offensive.  If  it  turns  out  that  this 
business  becomes  a  nuisance  or  injurious  to  public  health,  then 
under  this  Division  certain  steps  may  be  taken  to  stop  it,  and  to 
punish  the  person  carrying  it  on,  or,  if  it  be  deemed  practicable 
to  abate  the  nuisance  then  judgment  may  be  suspended  to 
enable  such  steps  to  be  taken  to  abate  the  nuis9.nce.  Division  II. 
clearly  relates  to  the  carrying  on  of  a  business  in  a  proper  and 
and  necessary  way,  and  in  such  a  way  that  it  would  not  be, 
except  in  so  far  as  it  necessarily  arises  from  the  carrying  on 
of  such  a  business  at  all,  injurious  to  public  health.  If  the 
nuisance  arising  from  it  only  necessarily  arose  from  the  carrying 
on  of  that  business,  then  we  think  that  the  proceedings  would 
have  to  be  taken  under  this  Division  II.  But  that  is  not  this 
case.     The  appellant  in  this  case  has  not  been  convicted,  nor 
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summoned,  nor  informed  against  for  a  nuisance  arising  from  the 
necessary  and  legitimate  carrying  on  pf  this  offensive  trade  or 
business.  What  he  ha^  been  summoned  for  is  for  an  offence 
under  sec.  221,  fof  neglecting  to  keep  his  premises  in  such  a 
state  as  not  to  be  a  nuisance  ;  that  is  what  he  was  convicted  of, 
and  the  Chairman  has  found  that  the  defendant  kept  his  premises 
in  an  unneccessarily  filthy  state,  not  in  a  state  which  amounted 
to  a  nuisance  necessary  from  the  carrying  on  of  the  business ; 
he  has  not  found  that  the  premises  were  in  such  a  state  as  to 
become  a  nuisance  necessary  from  the  carrying  on  of  such  a 
business,  but  he  has  found  that  they  were  kept  in  an  unneces- 
sarily filthy  state.  At  the  same  time  we  may  take  it  as  a  fact 
found  or  admitted  in  this  case  that  the  business  could  not  have 
been  carried  on  even  in  a  proper  way  without  being  a  nuisance. 
Therefore,  it  appears  that  the  appellant  might  have  been  prose- 
cuted under  both  of  these  Divisions.  He  could  have  been 
prosecuted  under  Division  II.  for  caxrying  on  this  business 
(although'  he  carried  it  on  in  a  proper  and  clean  way),  inasmuch 
as  the  carrying  it  on  amounted  to  a  nuisance.  He  also  com* 
mitted  another  offence  outside  Division  II.  and  under  Division  I., 
and  that  other  offence  is  that,  while  carrying  on  this  business,  he 
kept  his  premises  in  an  unnecessarily  dirty  and  filthy  state,  so  as 
to  create  a  nuisance,  and  for  this  he  has  been  summoned  and 
convicted  under  sec.  221.  It  is  only  necessary  just  to  refer  to 
the  provisions  of  sec.  216  (1),  which  speaks  of — "  Any  house  or 
premises  in  such  a  state  as  to  be  a  nuisance  or  injurious  to  health;" 
then  sec.  217  speaks  of  "  Information  of  any  nuisance  under  this 
Part  of  this  Act."  It  does  not  say  "  under  this  Division  of  this 
Act;"  the  same  language  occurs  in  sec.  219.  Then  comes  sec.  221. 
(His  Honor  read  the  section.)  That  is  the  offence  with  which  this 
appellant  has  been  charged  and  found  guilty.  We  think  he  was 
rightly  convicted,  and  that  the  determination  of  the  Court  of 
General  Sessions  was  wrong.  The  appeal  will  be  dismissed,  and 
the  conviction  confirmed,  with  costs  in  the  Court  below. 

Solicitors  for  appellant :  Laivson  &  Jar  dint. 
Solicitors  for  respondent :  Oillott,  Bates  <fc  Moir. 

w    H.   M. 


F.C. 
1S99 

COLVILLE 
V. 

Dale. 
WUliamSy  J. 
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K.c.  In  re  twopenny,  exparte  THE  COLLE 

^^  Stamps  Act  1892  {No.  1274),  8.  25— Stamp  Duty— 

Fthriiary  Jo.  Policies  of  lift  assurance— Vol 

Under  a  deed  of  settlement,  under  which  the  sui 
settlor,  after  settling  certain  policies  of  assurance  on 
upon  trustees  for  his  wife,  covenanted  to  increase  t 
2,000/.  The  policies  were  payable  on  the  death  of  t 
assessed  by  the  settlor  for  the  purposes  of  duty  at  t 
date  of  the  deed.  The  collector  of  imposts  charged 
assessing  the  policies  at  their  full  face  value.  The 
settlor  to  pay  the  premiums,  and  the  trustees  undc 
indemnified  from  any  obligation  as  to  keeping  up  the 
HfMy  that  the  value  of  the  policies  assessable  for  tl 
surrender  value  of  the  same,  and  not  the  full  face  v 
available  for  duty  under  the  above  circumstances  waf 
under  Schedule  S  of  the  Act  on  the  sum  of  2,00 
covenanted  to  settle. 

Case  stated  by  the  Collector  of  Impos 
Act  1890. 

The  following  facts  were  set  out  in  tl 
19th  October  1898  Messrs.  Stawell  and  N 
for  R.  E.  N.  Twopenny,  the  settlor  in 
indenture  of  settlement,  produced  the  said 
which  forms  part  of  this  case,  to  the  CoUec 
the  Stamps  Acta,  hereinafter  referred  to 
required  his  opinion — (a)  Whether  it  was 
duty  I  (b)  With  what  amount  of  duty 
(2.)  Accompanying  the  said  indenture  was 
tion  by  Mr.  Twopenny  showing  that  the 
the  schedule  to  the  said  indenture  as  beii 
policies  settled  are  the  surrender  values 
including  the  amount  of  bonuses  declared 
(3.)  On  the  21st  October  1898  the  collector 
of  the  life  policies  settled  by  the  indenture 
of  assessing  stamp  duty  the  value  of  the  m 
said  policies,  including  bonus  additions  al 
accordingly  fixed  the  value  of  the  proper 
settlement  at  8,947/.  128.  G'/.,  made  up  a 
insurance  policies,  2,708?.  68. ;  (6)  marketal 
^8.  6rf. ;  and  he  assessed  the  duty  payable  ( 
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at  29L  Us.  2d.     (4.)  On  the  24th  October  1898  Messrs.  Stawell  ^ 

and   Nankivell  paid  the  duty,  291.  128.  2(1.,  as  assessed  by  the  ^899 

collector,  and  in  writing  informed   him   that   their  client  was  /«  re 

dissatisfied    with    the  assessment,  and  that   they  required  the 

collector  to  state  and  sign  a  case  setting  forth  the  question  on 

which  the  collector's  opinion  was  required,  and  the  assessment 

made  by  him,  in  order  that  he  might  appeal  against  the  same  to 

the  Supreme  Court.     (5.)  In  compliance  with  the  requisition  in 

this  behalf  I,  John  Davidson,  the  Collector  of  Imposts  under  the 

Stamps  Acts,  do  hereby  state  and  sign  this  case  setting  forth  the 

question  upon  which  the  collector's  opinion  was  required  and 

the  assessment  made,  namely — (a)  Whether  the  instrument  was 

chargeable  with  any  duty  ?  {b)  With  what  amount  of  duty  was 

it  chargeable  ? 

J.  DAVIDSON. 

The  effect  of  the  deed  of  settlement,  so  far  as  is  material  to 
this  report,  is  sufficiently  stated  in  the  judgment.  The  matter 
came  before  Williams,  J.,  in  the  first  instance,  and  was  referred 
to  the  Full  Court. 

Pigott  for  the  settlor,  appellant — It  is  admitted  that  duty  is 
chargeable  upon  the  full' amount  covenanted  to  be  settled — viz., 
upon  £2,000,  because  there  is  a  covenant  that  the  settlor  will 
increase  the  securities  till  that  sum  be  reached.  Sec.  25  of  Act 
No.  1274  (a)  is  not  intended  to  apply  to  a  policy  of  life 
assurance  at  all.  In  the  English  Act,  54  &  55  Vict.,  c.  39,  sec. 
104,  express  provision  is  made  as  to  duty  being  chargeable  upon 
money  which  may  become  due  or  payable  upon  any  policy  of 
life  insurance,  and  there  is  a  proviso  which  shows  the  true  method 
of  calculating  the  value  of  a  policy,  which  should  be  adopted  in 
this  case  if  it  be  held  that  a  policy  is  within  our  Act.  The 
proviso  in  the  English  Act  is — "  Where  in  the  case  of  a  policy 
no  provision  is  made  for  keeping  up  the  policy  the  ad  valorevi 

[a)    "Sec.  25.     Where  any  money  is  to  be  charged  with  arf  valorem  duty 

which  may  become  due  or  payable  upon  in   respect  of  such  money  and  in  the 

any  security  (not  being  a  marketable  case  of  a  marketable  security  is  to  be 

security)  is  settled  or  given  or  agreed  charged  with  the   ad  valorem  duty  on 

to  ))e  settled  or  given  the  instrument  the  value  of  such  security. " 
whereby  such  settlement  or  gift  is  made 
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^•^'  duty  is  to  be  charged  only  on  the 

1899  date  of  the  instrument."    That  would 

Inrt  the  date  of  the  death   of  the   assun 

vopENNY.      gecurity  for  money  within  the  meanin 

of  the  Act  determines  the  stamp  dutj 

Counsel  was  stopped  by  the  Court 

referred  to  : — Sanville  v.  Commission 

Leon  for  the  Collector  of  Imposts, 
are  securities  upon  Which  money  "  ma 
and  are  therefore  within  sec.  25.  i 
money  :  Lawrence  v.  Galsworthy  (c)  ; 
intention  of  the  Legislature  was  to  in 
value  of  the  security  is  the  value  tha 
upon  the  ultimate  realization  of  th 
maturity.  The  value  to  the  donee  \^ 
year.  By  the  Companies  Act  1890,  s 
looked  upon  as  a  security. 

HoLROYD,  J.,  delivered  the  judj 
LiAMS,  HoLROYD,  and  Hood,  JJ.). 
determine  arises  out  of  the  construct 
1274.  It  has  been  discussed  whether 
is  a  security  for  money  within  the 
The  word  "  security  "  is  often  used  i 
the  purpose  of  our  decision  we  may  i 
assurance  is  a  security  for  money 
payable.  The  settlor,  Mr.  Twopenny 
certain  policies  of  assurance  upon  1 
which  are  set  out  in  the  schedule  a 
and  which  have  been,  as  recited,  trai 
settlement  before  this  indenture  was 
contained  a  covenant  under  which  ih 
settle  moneys  and  other  property 
settled  property  to  the  value  in  the  v 
been  admitted  by  the  counsel  for  i 

(6)     [1854]  10  Ex.  159.  (c) 

((/)    [1861]  7  Jur.  N. 
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should   be   taxed    upon   the   percentage    as    set    forth   in   the  ^'^' 

schedule  to  the  Act  for  that  amount.     (His  Honor  read   sec.  1899 

25.)     It  has  been  contended  that  this  settlement  ought  to  be  in  re 

charged  with  duty  in  respect  of  the  total  amount  which,  if  the        wofenny. 

total  amount  of  the  policies  should  be  kept  up,  and  the  premiums     Holroyd,  J. 

regularly  paid,  would  ultimately  become  due  upon  those  policies. 

We  think  that  that  contention  is  erroneous.     The  Act  does  not 

.say  that   the   settlement   is  to   be  charged   in   respect  of  the 

amount  of  those  moneys  ;  it  does  not  say  it  is  to  be  charged  on 

the  amount   of  those  moneys,   but  with  ad  valorem  duty   in 

respect  of  such  moneys.     What  is  the  ad  valorem  duty  ?     It  is 

duty  according  to  the  worth  of  these  moneys.   Ad  valorem  duty 

is    duty  imposed   upon   property,  and   the    value    of    property 

varies,  and  it  is  according  to  the  value  of  the  property  that  it  is 

charged.     We  have  to  read  instead  of  "  money,"  "  property,"  for 

money  is  property.     What  is  it  that  has  to  be  paid  ?     The  8th 

schedule  to  the  Act,  referring  to  settlements  or  deeds  of  gift, 

and  prescribing  the  percentage  which  has  to  be  paid  according 

to  the  value,  says — "  Where  the  value  of  the  property  does  not 

exceed  lOOOi.  lOs.  per  cent.  ;  where  the  value  of  the  property 

exceeds  lOOOi.  and  does  not  exceed  5000J.  158.  per  cent.,"  and 

so  on.    What  is  the  property  which  is  passed  by  this  settlement  ? 

I  assume  now  that  the  transfer  is  an  actual  transfer  by  which 

the  policies  transferred  form  part  of  the  settlement,  for  there  is 

only  one  duty  to   be   paid.      The  "property"  is  the  right  to 

receive  a  certain  sum  or  sums  of  money  at  an  unfixed  time — viz., 

at  the  death  of  a  particular  person — on  condition  that  in  the 

meantime  certain  annual  premiums  are  regularly  paid.     That  is 

a  thing  quite  uncertain.     It  so  happens  that  in  this  particular 

settlement  the  settlor  imposes  on  himself  no  obligation  to  pay 

the   annual   premiums,   and  he   himself  and   the   trustees   are 

expressly  exempted  by  covenant  from  any  liability  to  see  that 

these  premiums  are  paid.     The  right  is  to  receive  a  certain  sum 

of  money  at  a  future  time,  the  period  being  uncertain,  and  on  a 

certain  condition.     What  we  have  to  find  for  the  purpose  of 

duty  Ls  the  value  of  the  property,  the  value  of  the  right  which 

has  passed  by  the  deed ;  that  is  what  we  have  to  find,  and  that 

is  a  matter  of  conjecture,  but  it  is  estimated  by  the  companies 
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iJer  the  surrender  value  of  the  policies 
le  strict  language  of  this  Act,  is  the  c 
hat  according  to  the  schedule  would 
)00Z.  The  amount  payable  in  respec 
ould  be  very  much  less  than  15/.,  wh 
im  of  2000i.  covenanted  to  be  paid  bj 
lyable  in  respect  of  the  policies  and  ii 
>ntained  in  the  schedule  to  the  deed  woi 
ie  amount  payable  under  the  covena 
ittlor  must  pay  on  the  full  amount  for 
3tble— viz.,  2000i.  That  will  be  15/. 
)L  128.  2d,  has  been  paid,  and  the  ex 
U,  must  be  refunded  by  the  Collector  o 
so  pay  the  costs  of  the  settlor  which 
spect  of  this  appeal. 

Solicitors  for  appellant :  Staiuell  (t  Nc 
Solicitor  for  respondent :  Ovbinnef^s,  C 


WILLIAMSON  V.  CALEDONIAN  INSUI 

\surance — Fire  policy  —  Condition  —  Waiver — A  ssig 
beneficial  interest — Notice— Extent  of  local  agem 
— Registration—Claim — Rejection — A nthority  oj 
of  attorney — Agent — District  Agent. 

The  district  agent  of  an  insurance  company  durin 
sued  to  him  by  the  company  on  a  building  and 
ortgagee,  sold  and  transferred  all  his  interest  ii 
me  date  indorsed  on  the  policy  a  memorandum  of 
»licy  to  the  purchaser,  from  whom  he  asked  and  n 
emium.  No  notice  of  the  transfer  was  given  by  the  t 
[ice  of  the  company.     The  property  comprised  in 

the  transfer,  but  during  the  currency  of  the  poll 
tion  10  of  the  policy  ran — "  This  policy  ceases  to 
ireby  insured  the  absolute  beneficial  ownership  ii 
sured  to  any  other  person  otherwise  than  by  wil 
►tice  thereof  be  given  to  the  company  and  the  si 
vour  of  such  other  person  be  declared  by  a  memor 
L  behalf  of  the  company." 

Held,  that  this  was  not  an  assignment  by  operat 
,d  under  this  condition  an  ahsolnte  beneficial  int 
bich  interest  he  purported  expressly  to  assign  t 
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notice  necessary  to  be  given  under  the  condition  was  a  notice  to  the  manager  of 
the  company,  and  that  the  memorandum  indorsed  on  the  policy  was  insufficient 
to  bind  the  company  as  a  notice  or  as  a  memorandum  under  the  condition. 

Condition  13  of  a  fire  policy  provided,  inter  alia: — If  the  claim  be  not 
made  within  three  months  after  the  fire  or  if  made  and  rejected  an  action  or 
suit  be  not  commenced  within  three  months  after  such  rejection  all  benefit  under 
this  policy  is  forfeited. 

A  claim  was  made  within  three  months  after  the  fire,  but  the  acting 
manager  of  the  insurance  company  refused  *'  to  entertain "  the  claim.  No 
'  action  was  instituted  until  more  than  three  months  after  this  refusal.  The 
company  was  incorporated  by  Hoyal  Charter  and  constituted  under  the  provisions 
of  certain  English  Acts  of  Parliament  which  authorized  the  appointment  of  a 
manager  but  gave  no  power  to  such  manager  to  appoint  a  substitute.  The 
manager  in  Victoria  purported  to  appoint  a  substitute  during  his  absence. 

Held,  that  a  refusal  to  entertain  a  claim  amounted  to  a  rejection,  and  that  the 
acting  manager  had  power  to  reject. 

Action. 

By  her  statement  of  claim  Mary  Jane  Williamson  claimed 
from  the  Caledonian  Insurance  Company  the  sum  of  7oL,  the 
amount  of  a  policy  of  fire  insurance  issued  by  the  company 
to  one  J.  H.  Curnow  on  the  11th  July  1895,  from  time  to  time 
renewed,  and  finally  renewed  by  Curnow  on  the  27th  June  1897 
for  twelve  months.  The  plaintiff  claimed  as  assignee  and  trans- 
ferree  of  the  policy  by  an  absolute  assignment  in  writing  within 
the  meaning  of  sec.  63,  sub-sec.  6,  of  the  Supreme  Court  Act 
1890.  It  was  alleged  by  the  plaintiff*  that  on  the  4th  November 
1897  Curnow  assigned  to  her  the  policy,  and  that  express  notice 
in  writing  of  such  assignment  was  given  by  the  assignee  to  the 
defendant,  and  that  a  memorandum  was,  in  accordance  with  the 
conditions  of  the  policy,  indorsed  thereon  by  or  on  behalf  of  the 
defendant.  It  was  also  alleged  by  the  plaintiff*  that  she  had  an 
insurable  interest  in  the  property  and  effects  insured  under  the 
policy,  and  that  these  were  on  the  11th  January  1898  totalh'' 
destroyed  by  tire,  and  that  all  necessary  conditions  (a)  of  the 
policy  had  been  fulfilled  by  the  plaintiff". 


1898 

WiLLIyVMSON 

Caledonian 
Insurance 
Company. 

Madden,  C.J. 


(a)  Conditions  on  hack  oj  Policy : — 
"2.  {Inter  alia)  ....  if  any 
property  hereby  insured  be  also  insured 
in  any  other  office  or  offices  without 
....  the  assent  or  sanction  of 
the  company  signified  1)y  indorsement 
hereon  the  insurance  as  to  the  property 
affected  thereby  ceases  to  attach.      If 


by  reason  of  alteration  of  the  risk  or 
from  any  other  cause  whatever  the 
company  or  its  agents  shall  desire  to 
terminate  the  insurance  it  shall  he 
lawful  for  the  company  or  its  agents  so 
to  do  by  written  notice  to  the  insured 
or  his  representative  and  upon  such 
notice  being  given  the  insurance  by  this 
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1898 
Williamson 

V. 

Caledonian 
Insurance 
Company. 

Madden,  C.J. 


The  Caledonian  Insurance  Company 
issued  to  Cumow,  but  denied  the  othe: 
plaintiff.  It  also  raised  the  following  def 
(1.)  That  the  provisions  of  paragraph 
had  not  been  fulfilled,  inasmuch  as  the  ab 
ship  in  the  property  insured  had  passe 
the  plaintiff,  and  no  notice  thereof  was  g 
and  the  subsistence  of  the  insurance  in 
was  not  and  had  not  been  declared  by  a 
on  the  policy  by  or  on  behalf  of  the  defe 

(2.)  That  paragraph  13  had  not  be( 
reason  of  the  fact  that  "  if  any  claim 
made,  which  the  defendant  does  not  admit 
by  the  defendant  through  its  acting  uu 
and  no  action  or  suit  was  commenced  wit 
such  rejection." 

In  her  reply  the  plaintiff  joined  issue 


policy  shall  be  terminated  accordingly,  of  each  of 

Provided  that  in  any  such    case  the  gard  to  tl 

company  shall   on  demand  by  the  in-  of  the  fire 

sured   refund   for  the  unexpired  time  all  such  ^ 

thereof    a    ratable    proportion  of    the  tions  as  m 

premium  received  for  such  insurance.  gether    w 

"  10.  This  policy  ceases  to  be  in  force  declaratio: 

as  to  any  property  hereby  insured  the  and  in  de 

absolute  beneficial  ownership  in  which  spect  of  f 

shall  pass  from  the  insured  to  any  other  payable  m 

person  otherwise  than  by  will  or  opera-  and  explai 

tion  of    law  unless  notice  thereof  be  been    give 

given  to  the  company  and  the  subsist-  statutory 

ence  of  the  insurance  in  favour  of  such  have  been 

other  person  be  declared  by  a  memo-  **  13.  I 

randum  indorsed  hereon  by  or  on  behalf  fraudulent 

of  the  company.  tory  declai 

"  11.  On  the  happening  of  any  loss  or  be  false  or 

damage  by  fire  to  any  of  the  property  or  througl 

hereby  insured  the  insured  is  forthwith  or  conniv 

to  give  notice  in  writing  thereof  to  the  claimant  ( 

company  or  its  agent  and  within  15  within  3  n 

days  at  latest  to  deliver  to  the  company  and  rejec 

as  particular  an    account  as  may    be  commence 

reasonably  practicable    of    the   several  rejection  t 

articles    or    matters    damaged    or    de-  forfeited.'' 
stroyed  by  fire  with  the  estimated  value 
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defendant  had  waived  its  right  to  rely  upon  the  non-fulfilment  ^^ 

of  conditions  10  and   13  by  reason  of  certain  facts  more  par-     Williamson 
ticularly  referred  to  in  the  judgment  of  Madden,  C.J. 


iZ.  Hodgson  Cole  for  the  plaintiff. 
W,  Campbdl  Ghiest  for  the  defendant. 

Madden,  C.J.  This  appears  to  be  a  somewhat  simple  case. 
Before  I  go  into  the  matter  I  think  it  right  to  say  that  the 
company  who  defended  the  action  might  have  been  more 
magnanimous.  There  may  be,  however,  something  else,  some- 
thing suspected  by  it  which  in  the  opinion  of  its  officers 
warranted  them  in  insisting  upon  their  full  legal  rights.  The 
company  is  entitled  to  insist  upon  such  rights  as  it  possesses. 

It  is  true  that  a  policy  of  insurance  is  a  document  which  is 
to  be  construed  strongly  against  those  who  have  drawn  up 
its  conditions.  But  to  the  extent  that  the  conditions  are  clear 
an  insurance  company  has  a  right  to  insist  upon  them. 
There  is  no  different  law  to  be  applied  in  the  construction  of 
insurance  policies  to  that  to  be  applied  in  construing  any 
other  contract. 

In  the  present  case  the  matter  stands  thus : — One  Curnow  had 
as  mortgagee  insured  a  building  and  the  furniture  in  it  in  the 
office  of  the  defendant  company.  Subsequently  Curnow  sold 
his  interest  in  the  property  to  Mrs.  Williamson,  the  plaintiff,  and 
intended  no  doubt  to  transfer  to  her  the  remainder  of  the 
policy  of  fire  insurance  upon  the  property.  It  is  said  by  the 
defendant  that  Curnow  was  the  agent  for  the  district  round 
Bendigo,  whose  duties  were  to  receive  proposals  and  claims  for 
insurance,  and  to  forward  these  claims  and  proposals  for  the  con- 
.sideration  of  the  company  itself.  When  Curnow  sold  the 
property  in  question  to  Mrs.  Williamson  he  indorsed  on  the 
policy  these  words : — "  For  valuable  consideration  I  hereby 
transfer  all  my  right,  title,  and  interest  in  and  to  the  within 
policy  to  Mary  Jane  Williamson,  of  Kangaroo  Flat,  married 
woman. — J.  H.  Curnow." 

Condition  10  of  the  policy  provides — (His  Honor  read  it). 
It  is  now  contended  by  the  defendant  company  that,  as  a  matter 
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of  fact,  it  (lid  not  receive  notice  as  provided  by  clauj>e  10  of 
the  subsistence  of  an  insurance  in  favour  of  Mrs.  Williamson, 
and  therefore  that  the  assi<^nuient  to  her  is  invalid  as  against 
the  company.  The  plaintiff  says  that  condition  10  does  not 
apply  to  this  case,  inasmuch  as  the  assignment  Is  one  by  opera- 
tion of  law.  Assuming  that  the  absolute  beneficial  ownership 
in  the  property  assured  passed  to  Mrs.  Williamson  from  Curnow 
— and  I  think  that  Curnow  had  an  absolute  beneficial  interest  in 
the  property,  which  interest  he  purported  to  assign — I  think  the 
words  "operation  of  law"  mean  this.  If  a  man  dies  leaving  a 
will  or  intestate,  then  there  is  a  legal  transmission  of  an  interest 
in  the  deceased's  property  apart  from  the  question  whether 
there  is  an  actual  assignment  or  not.  In  the  same  way,  if  a 
man  becomes  insolvent,  or  by  other  various  processes  known  to 
the  law,  there  is  a  devolution  of  interest.  Anything  else  in  the 
nature  of  an  assignment  is  an  express  assignment  by  a  party 
himself,  and  not  by  operation  of  law.  Consequently,  where  a 
person  sells  a  property,  and  wishes  to  assign  a  policy  upon  the 
property,  that  must  be  by  an  express  assignment,  and  does  not 
take  place  by  operation  of  law.  But  it  is  said  that  notice  was 
given,  and  that  this  is  shown  by  an  affirmative  act — viz.,  by  the 
indorsement  by  Curnow  of  the  memorandum  on  the  policy.  It 
is  said  here  that  the  company  had  notice,  because  the  trans- 
action took  place  between  Curnow,  the  district  agent,  and  the 
plaintiff,  and  that  Curnow  was  such  agent  for  the  purpose  of 
receiving  notice.  Notice  to  him  was  notice  to  the  company. 
But  I  do  not  think  that  that  is  what  is  meant  by  the  con- 
dition, because  I  observe  that  in  clauses  2  and  11  of  the 
conditions  upon  the  policy  wherever  an  agent  is  intended  to  deal 
with  matters  the  word  "  agent "  is  used  expressly,  and  wherever 
it  is  intended  to  bind  the  company  only,  the  word  "  agent"  is  left 
out.  It  will  be  seen  that  in  the  conditions  referred  to  if  anj^thing 
could  be  done  by  a  company  it  is  stated  generally,  but  if 
anything  may  be  done  by  an  agent  the  words  "  by  its  agent" 
are  used.  Therefore,  I  think  that  this  notice  is  to  be  given  to 
the  company  itself.  The  receipt  of  this  notice  is  a  respon- 
sibility upon  the  general  management  of  the  business;  but 
supposing  that  the  notice  to  Curnow  had  been  meant  to  be  notice 


Digitized  by 


Google 


VOL.  xxiy.] 


LXI  &  LXII  VICT. 


605 


to  the  company,  that  is  not  enough.  Supposing  the  fact  of  tlie 
insurance  is  to  be  notified  by  an  indorsement,  there  Is  to  be 
placed  on  the  register  a  notification  of  the  fact.  Therefore, 
even  if  Curnow  had  a  notice  which  bound  the  company,  the 
other  necessary  element  is  wanting. 

Then  comes  the  other  matter.  The  question  of  fact  appears 
to  be  against  the  plaintiff.  The  evidence  of  the  plaintiff  and  her 
husband  amounts  to  this: — Being  on  the  4th  November  in  Cur- 
now's  office  Curnow  handed  over  the  policy  to  Mrs.  Williamson  and 
demanded  lis.  8d.  Mrs.  Williamson  asked  "  What  is  this  for?" 
Curnow  answered,  "  It  is  for  the  insurance  premium.  If  any- 
thing happens  I  will  draw  the  money  for  you."  There  was  no 
demand  that  he  should  get  rid  of  condition  10.  In  my  opinion 
what  Curnow  meant  was,  "  I  will  collect  the  money  for  you  if 
anything  goes  wrong."  They  took  his  word  for  that.  He  might 
have  been  intending  to  get  them  to  give  back  lis.  3cZ.  and  take 
the  policy.  If  there  was  fraud  on  Curnow  s  part  Mrs.  William- 
son would  have  a  remedy  against  him  in  respect  of  that  fraud. 
He  was  not,  I  think,  endeavouring  to  lead  them  to  believe  that 
he  would  give  notice  to  the  company.  As  has  been  contended 
here  by  Mr.  Guest,  the  bargain  in  a  fire  insurance  policy  is  a 
personal  one.  In  the  case  of  life  assurance  policies  the  personal 
element  is  all  important.  There  is  the  same  element  in  lire 
insurance  policies.  There  are  people  to  whom  no  one  would 
issue  a  fire  policy.  Corporations  carrying  on  insurance  business 
have  a  perfect  right  to  select  those  persons  for  whom  they  t.ake 
the  responsibility  of  insurance.  It  is  contended  by  Mr.  Cole  that 
by  his  conduct  on  that  occasion  Curnow  led  the  plaintiff  to  believe 
that  he  was  undertaking  to  free  her  from  this  condition.  This 
is  denied  by  Curnow,  who  says  that  he  wanted  Mrs.  Williamson 
to  register,  and  offered,  if  given  half-a-crown  by  her,  to  get  it  done, 
but  that  Mrs.  Williamson  would  not  give  him  the  half- crown  or 
trust  him  with  the  policy,  or  give  the  notice  directly  to  the 
company.  I  do  not  take  upon  myself  to  say  which  of  these 
parties  is  telling  the  truth.  It  is  unnecessary  to  do  so.  But  as 
the  burden  of  proof  is  on  the  plaintiff  I  find  on  the  facts  for  the 
defendant,  because  Mrs.  Williamson  has  not  proved  to  my 
satisfaction    that   her   version  is  true.      I  am  not  saying  now 
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]^  which  of  the  witnesses  is  telling  the  truth 

.LiAMsox  say  this — that  the  plaintiff  has  to  satisfy  ] 
EDONiAN  so.  I  see  no  greater  reason  to  disbelic 
witnesses  than  those  of  the  plaintiff.  She 
(and  she  is  the  party  charged  with  the 
me)  that  Curnow  ever  assumed  the  respc 
for  her  the  amount  of  the  insurance  mc 
he  did  or  did  not  I  do  not  think  he  had  the 
so.  Some  authorities  have  been  cited  to 
that  companies  are  bound  by  the  acts  of 
some  causes  no  doubt  these  companies  woi 
statements  and  representations  of  their  age 
is  entitled  to  rely  upon  the  acts  and  represei 
authorized  for  that  purpose,  and  to  say  thi 
not  bound.  Therefore,  where  an  agent  oh 
insurance  the  company  may  be  bound,  b 
issued  and  is  in  existence,  with  its  condit; 
these  conditions  cannot  be  waived  by  its  lo( 
be  absurd  that  the  conditions  of  a  contn 
corporation,  carefully  considered  and  agre 
could  be  waived  by  such  an  agent,  who  i 
local  bootmaker  or  storekeeper.  It  would 
that  persons  such  as  these  could  waive  tl 
insurance  contract. 

Upon  the  point  of  law  T  entertain  no  doul 
that  as  this  condition  has  not  been  perfoi 
she  loses  the  benefit  of  this  policy.  If  the  ( 
reason  to  distrust  the  honesty  of  these  pe 
then  I  find  it  quite  within  the  scope  of  my  ( 
a  very  great  pity  indeed  that  the  compa 
plaintiff  the  small  sum  due  upon  the  polic 
company  did  know  something  which  I  do  n 
this  point,  the  action  is  in  my  opinion  dispoi 
Clause  13  of  the  conditions  of  the  pc 
Honor  read  it).  Under  that  clause  I  am 
plaintiff  is  barred.  The  claim  was  made  \ 
by  the  letter  of  13th  January  1898,  and  wa 
the  acting  manager,  Wm.  Ivory,  and  was  aj 
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a  few  days  later.     No  action  was  brought  within  three  months 

of  such  rejection.     It  has  been  argued  that  Ivory,  the  acting  Williamson 

manager,  had  no  authority  to  reject  this  claim,  and  that  there-  Caledonian 

fore  time  did  not  run  against  the  plaintiff.     Now,  first  of  all,  it  Company!' 


was  said  that  Ivory  had  no  right  to  take  upon  himself  the  duty 
of  rejecting  a  claim ;  that  he  should  have  submitted  that  duty  to 
the  directors.  I  do  not  think  that  it  is  so.  The  rejection  pur- 
ported to  come  from  the  acting  manager.  If  a  person  acting  as 
such  manager  takes  upon  himself  to  reject  a  claim,  his  rejection 
certainly  binds  the  company,  and  is,  I  think,  certainly  within  the 
scope  of  his  authority. 

Then  it  is  said  that  Ivory  was  not  the  manager,  and  that 
therefore  he  had  no  power  to  reject  the  claim.  It  is  said  that 
under  the  English  Acts  of  Parliament  by  which  the  company  is 
authorized  to  appoint  its  manager  there  is  no  power  given  to  that 
manager  to  delegate  his  authority  to  a  substitute,  and  therefore, 
as  Ivory  is  merely  a  substitute,  he  had  no  power  to  act  as 
manager.  The  way  in  which  the  company  has  carried  on '  its 
business  here  is  by  Royal  Charter  and  under  a  power  under 
the  English  Acts  constituting  the  company  given  by  its 
English  directors  to  a  manager,  who  is  given  by  the  power  a 
power  of  delegation  of  his  authority  to  a  substitute.  So 
that  when  that  substitute  is  appointed  the  company  is  bound 
by  his  acts.  It  is  contended  by  Mr.  Cole  that  this  is  a 
position  the  company  could  not  take  up,  but  it  appears  to 
me  that  the  Acts  authorize  the  appointment  of  a  manager. 
If  he  is  not  there — for  instance,  if  he  is  about  to  die,  or  to 
submit  to  a  serious  operation — it  would  be  ridiculous  to 
suppose  that  a  company  would  let  its  business  drift  because 
it  could  not  appoint  someone  in  the  place  of  the  absent 
manager.  I  think,  therefore,  that  Ivory's  appointment  is  per- 
fectly legitimate,  and  his  rejection  brought  the  condition  13  into 
operation. 

It  is  then  said  that  the  company  debated  the  question  again, 
and  that  therefore  all  the  matters  which  had  gone  before  could  not 
be  relied  upon  by  the  company.  It  appears  from  the  evidence  that 
the  claimant's  solicitor  wrote  to  the  company  urging  it  to  restate 
its  position.     There  is  not  in  the  correspondence  any  indication 
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^  that  the  company  intended  to  with 

lAMsoN    nothing  to  warrant  the  plaintiff  in 
DONiAN     revive  her  rejected  claim. 

iPANY.  ^^  '^^  ^^^^  ^^^^  ^^^^  ^^^  rejectior 

a  claim  involves  a  consideration  of 
by  a  company  such  as  the  defe 
directorate.  It  is  argued  that  it  is 
himself  to  consider  it  without  any 
It  was  said  that  Harper,  one  of 
rejected  Mrs.  Williamson's  claim ;  1 
that  if  the  manager  reject  the  clai; 
bility,  and  the  company  is  bound  I 
is  perfectly  plain. 

It  is  also  said  that  Harper  has 
In  my  opinion,  all  that  happened  v 
he   told    Williamson   to   call    agai: 
occasion  he  said,  "  I  have  conside 
said  to  him  that  the  agent  had 
which  Harper  replied,  "  I  don't  th 
Write  a  strong  letter  to  the  compa 
to  me  an  attempt  by  Harper  to  pu 
is  not  an  act  upon  Harper's  part  \i 
His  act  was  not  that  of  a  director 
his   duty    as   a  director.     He  wai 
interference  in  the  matter  was  exti 
company. 

I  think,  therefore,  for  all  th< 
regard  its  conduct  as  wanting  i 
the  facts,  the  defendant  compan 
valid  contract  was  in  subsistence 
titled  to  take  advantage  of  any  c 
There  will  be  judgment  for  the  dei 

Ji 

Solicitor  for  plaintiff:  J.  E.  Di 
Solicitor  for  defendant :   Whiti' 
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[IN  CHAMBERS.]  1898 

KINNAIRD  ..  ALLEN.  December  12, 

WiU^CoHstruction—Oift  to   person  described  as  "  son "  of  Ustator's  brother—      ^'^eckett,  J 
Extrinsic  evidence  as  to  testator's  intention. 

A  testator  bequeathed  his  residuary  estate  upon  trust  to  pay  to  his  brother  the 
income  for  the  maintenance  and  educc^ion  of  '*  his  son  and  daughter  who  are  now 
living  until  his  youngest  child  who  is  now  living  shall  attain  the  age  of  twenty -one 
years,"  and  after  that  period  he  directed  his  trustee  to  divide  his  estate  into  three 
equal  shares  between  his  brother  and  "  his  said  son  and  daughter."  The  brother 
had  a  daughter  but  never  had  a  son.  There  was,  however,  a  boy  aged  four  who  was 
the  illegitimate  son  of  the  step-daughter  of  the  brother  of  the  testator.  This  boy 
was  brought  up  in  the  brother's  household  as  one  of  his  family,  and  might  have 
been  supposed  to  be  his  son  by  any  acquaintance  not  informed  of  the  facts  as  to 
parentage.  The  testator  visited  his  brother's  house  and  observed  the  children, 
and  there  was  nothing  to  suggest  that  he  knew  anything  as  to  the  real  parentage 
of  the  boy. 

Held,  that  the  boy  was  entitled  to  his  share  of  the  legacy  under  the  will 

Originating  Summons. 

This  was  an  originating  summons  taken  out  by  Allan 
Kinnaird,  the  executor  appointed  by  the  will  of  Richard  Allen, 
deceased,  for  the  determination  of  the  following  questions: — 
(1.)  In  the  events  which  have  happened,  for  whose  maintenance 
should  the  income  of  the  testator's  estate  be  applied  under  the 
trust  in  that  behalf  contained  in  the  will  of  Richard  Allen. 
(2)  In  the  events  which  have  happened,  what  person  or  persons 
are  entitled  to  share  in  the  final  distribution  of  the  estate  of  the 
said  testator  under  the  direction  in  that  behalf  contained  in  the 
will  of  the  said  deceased,  and  in  what  proportion  ?  (3.)  Did  the 
testator  die  intestate  as  to  any,  and  what  part  of  his  property  ? 

The  terms  of  the  will,  so  far  as  they  are  material  to  the 
report,  are  set  out  in  the  judgment.  In  addition  to  the  facts  set 
out  in  the  judgment  the  plaintiff  in  his  affidavit  stated  that  the 
defendant  James  Allen,  the  brother  of  the  testator,  at  the  date 
of  the  will  was  and  is  still  a  widower,  and  had  only  one  child,  a 
daughter  named  Louisa  Allen,  who  resided  with  the  defendant 
James  Allen,  and  is  an  infant  aged  about  ten  years.  There 
was  also  a  boy  aged  four,  who  was  the  illegitimate  child  of  a 
step-daughter  of  James  Allen,  and  this  child  resided  with 
and  was  brought  up  as  a  member  of  the  household  of  James 
V.L.R.,  Vol.  XXIV.  O  0 
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Allen.  The  testator  on  several  occasions  while  conversing  with 
the  plaintiff  stated  that  his  brother  had  two  children,  a  girl 
and  a  boy,  and  just  prior  to  his  death  reiterated  this  state- 
ment, and  said  that  he  did  not  know  the  names  of  the 
children,  and  that  he  had  only  seen  them  on  a  few  occasions 
at  his  brother's  residence  when  visiting  his  brother;  that 
he  had  said  that  he  desired  to  leave  the  income  of  his  pro- 
perty to  his  brother's  two  children,  and  eventually  that  the 
property  should  be  divided  between  his  brother  and  his  two 
children.  James  Allen,  the  brother  of  the  testator,  said  that  the 
boy  was  always  called  by  him  William  Harris,  and  that  the 
testator  had  visited  his  house  on  only  three  occasions  after  the 
birth  of  the  boy  and  had  never  spoken  to  the  boy  or  displayed 
any  affection  towards  him.  Other  affidavits  were  filed  to  the 
effect  set  out  in  the  judgment. 


Wdsley  for  the  plaintiff. 


Cusaen  for  the  defendant  James  Allen — The  testator  no 
doubt  shows  an  intention  to  give  property  to  his  brother's  son 
who  is  now  living.  The  gift  is  not  to  the  boy  by  specific 
description  as  an  individual  in  whom  the  testator  took  an 
interest,  but  it  is  a  gift  to  him  merely  as  the  son  of  the  testators 
brother.  Extrinsic  evidence  has  been  allowed  in  certain  cases : 
In  re  Harrison  (a) ;  In  re  Haseldine  (6).  One  of  the  most 
important  things  is  the  knowledge  of  the  testator,  and  if  the 
testator  knew  that  this  boy  was  not  the  son  of  his  brother,  then 
there  might  be  a  strong  argument  raised  in  his  favour  according 
to  those  cases.  The  fact  here  is  that  the  testator  did  not  know 
that  the  boy  was  not  the  son.  There  is  no  evidence  here  to 
show  that  the  testator  meant  to  benefit  this  boy — the  intention 
was  to  benefit  the  son  of  his  brother,  and  there  is  no  one  who 
fulfils  the  latter  description.  Where  there  is  no  name  mentioned 
and  the  person  claiming  does  not  fulfil  the  description  the  gift 
fails  :  Darin  v.  Dorin  (c). 

Counsel  referred  to  WilHvaon  v.  Joughin  (d). 


{a)    [1894]  1  Ch.  561. 

(6)     [1886]  31  Ch.  D.,p.  511. 


(c)  [1875]  L.R.  7  H.L.  568. 

(d)  [1866]  L.R.  2  Eq.  319. 
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Pigott  for  the  defendant  Louisa  Allen  adopted  the  arguments 
of  Mr.  Cussen. 

Power  for  the  defendant  William  Harris — The  principle  is 
that  where  a  legatee  is  accurately  named  or  described  the  Court 
will  gather  from  surrounding  circumstances  who  was  meant  by 
the  testator.  There  is  no  principle  that  when  a  legacy  is  given 
in  a  certain  character  that  the  legacy  fails  if  the  legatee  does 
not  occupy  that  position.  The  facts  here  show  that  the  boy  was 
undoubtedly  intended  to  be  benefited. 

Counsel  referred  to  the  following  cases: — In  re  Bodding- 
ton  (e) ;  Schlosa  v.  Stiebel  (/) ;  In  re  Brake  (g) ;  Feltham's 
Tribsts  (h) ;  Lee  v.  Pain  (i). 

Cussen  in  reply  referred  to  In  re  Boddington  (k). 

GvA*.  adv.  vult. 

a'Beckett,  J.,  read  the  following  judgment : — The  testator 
in  this  case  gives  his  residuary  estate  upon  trust  to  pay  to  his 
brother  the  income  for  the  maintenance  and  education  of  "  his 
son  and  daughter  who  are  now  living  until  his  youngest  child 
who  is  now  living  shall  attain  the  age  of  twenty-one  years,", 
and  after  that  period  he  directs  his  trustee  to  divide  his  estate 
into  three  equal  shares  between  his  brother  and  "  his  said  son 
and  daughter."     The  brother  has  a  daughter  aged  ten,  but  never 
had  a  son.     There  was,  however,  a  boy  aged  four,  who  was  the 
illegitimate  child  of  his  step-daughter,  and  was  brought  up  in 
his  household  as  one  of  his  family,  and  might  have  been  sup- 
posed to  be  his  son  by  any  acquaintance  not  informed  of  the 
facts  as  to  parentage.     It  appears  by  uncontradicted  evidence 
that  the  testator  visited  his  brother  s  house,  and  observed  the 
children  there  while  this  state  of  things  continued,  and  there  is 
nothing  to  suggest  that  he  knew  anything  which  would  have 
corrected  the  mistake  into  which  he  might  naturally  have  fallen 
that    the   boy   brought  up   in    his   brother's    family   was  his 
brother's  son.     The   rules   as   to  the  reception  of  evidence   of 
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(e)     [1883]  22  Ch.  D.  597. 
(/)    [1833]  8  Sim.  1. 
{g)     [1881]  6  P  D.  217. 


{h)    [1855]  1  K.  ft  J.  528. 

(i)     [1844]  4  Hare  201. 

{k)     [1884]  25  Ch.  D.,  p.  687. 


1899 
February  3. 


Digitized  by 


Google 


SUPREME  COURT  :  VICTORI 

extrinsic  circilmstances  stated  in  Wigram  on 
RD  and  acted  upon  in  In  re  Haaeldine  (Z),  For 
I.  and  other  cases,  warrant  my  regarding  thej 
^  J  to  this  extent  that  I  have  felt  myself  at  lib 
"^  to  the  affidavits,  though  they  contain  other 
pointing  to  the  intention  of  the  testator  to 
question.  I  have  to  decide  whether  the  wo 
the  circumstances,  be  held  to  sufficiently 
words  "now  living,"  carefully  repeated,  s 
using  the  word  "  son,"  the  testator  had  in 
individual.  He  did  not  intend  to  benefit 
the  date  of  the  will.  There  was  no  on 
real  or  apparent  relation  of  son  to  1 
this  boy.  There  was  no  one  who  coul< 
gift  if  the  boy  the  testator  had  seen  c 
when  he  spoke  of  his  brother's  son  nc 
have  had  no  one  but  this  child  in 
Though  there  is  no  description  by  nai 
description  is  by  reference  to  a  relations 
in  fact  exist,  the  authorities  warrant  me  ii 
surrounding  circumstances  to  determine  w 
intended  the  words  he  used  to  describe  a  pei 
or  a  non-existent  person  whom  he  might  ha\ 
I  think  he  intended  the  former,  and  therefo 
legacy  is  effectually  given,  though  the  descri 
is  inaccurate.  The  case  is  of  the  same  kind 
in  Williams  on  Executors,  in  the  note  i 
asserts  that  "  where  there  is  no  doubt  as  to  t 
the  misdescription  of  character  shall  not  fri 
Thus  a  woman  may  take  a  legacy  by  the  n 
such  a  one  although  she  be  not  a  lawful  wife 
or  known  by  that  name." 

Conjecture  that  the  supposed  relationshi] 
the  motive  for  the  gift  will  not  deprive  ' 
absence  of  fraud,  of  which  there  is  here  i 
WilkiTison  v.  Jowghin  (n). 

[1]     31  Ch.  D.,  p.  511.  (m)    L.R.  7  ] 

(n)    L.R.  2  Eq.  319. 
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I    answer  the  questions  asked  by  the  summons  as  follows  : — 

1  and  2.  The  defendant  William  Harris  takes  under  the 
words  of  the  will,  describing  him  as  the  son  of  James  Allen,  as 
to  the  right  to  maintenance  and  education  out  of  income,  and 
also  as  to  the  one-third  share  in  corpus. 

3.  The  testator  did  not  die  intestate  as  to  any  part  of  his 
property. 

I  direct  taxation  of  the  costs  of  all  parties  appearing,  those 
of  the  plaintiff  as  between  solicitor  and  client,  and  payment  out 
of  residuary  estate. 

[On  20th  February  1899  an  appeal  bj'  James  Allen  from  this 
judgment  was  heard  by  the  Full  Court  [Wii^liams,  Holroyd, 
and  Hood,  JJ.]  and  dismissed  with  costs. — Ed.] 


1899 

KlNNAIRD 
V. 

ArxEN. 
A  BeckeU,  J. 


Solicitors    for    plaintiff:     Wiaewould    <b    Wisewould    (for 

Morrissey,  Numurkah). 

Solicitors  for  defendant  Jas.  Allen  :  Farmer  <b  Turner. 

Solicitors  for  defendant  Louisa  Allen  :  Farmer  &  Turner, 

Solicitors  for  defendant  Harris :  J,  A,  Wilmoth  &  Son, 

w.  H.  M. 


[PRACTICE   court.] 

InkeTHE  AUSTRALIAN  WIDOWS' FUND  UFE  ASSURANCE  SOCIETY 

LIMITED. 

The,  Companies  Act  1896  {No.  1482),  «.  77,  78,  79,  and  SO— Power  oj  company  to 
alter  objects  or  form  of  constitution — Confirmation  of  aUeraiion  by  Court, 

In  an  application  under  sec.  80  of  Act  No.  1482  for  the  confirmation  by  the 
Court  of  alterations  in  the  Memorandum  of  Association  of  a  company,  the  Court 
will  not  sanction  an  alteration  which  has  for  its  purpose  merely  the  explaining  or 
interpreting  of  existing  articles. 

The  Court  is  not  bound  to  confirm  every  alteration  passed  by  the  company  in 
conformity  with  the  provisions  of  sees.  77  and  78  of  Act  No.  1482,  but  the  Court 
has  a  discretion  and  should  exercise  such  discretion  in  sanctioning  only  such 
alterations  which  will  in  a  reasonably  substantial  way  enable  the  company  to 
attain  the  object  set  out  in  sec.  80. 

This  was  a  petition  on  behalf  of  The  Australian  Widows' 
Fund  Life  Assurance  Society  Limited  for  the  confirmation  by 
the  Court  of  various  alterations  in  the  Memorandum  of  Associa- 
tion.   The  alterations  had  been  passed  by  special  resolution  of 
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the  society,  and  the  provisions  of  sees.  77 
panics  Act  1896  (No.  1482),  had  been  con 
2  of  the  memorandum  the  society  sough 
ment  by  altering  the  position  of  the  firsi 
making  the  fifth  subdivision  the  first  and 
due  order. 

The  original  Memorandum  of  Associate 
"II.  1.  To  grant  assurances  on  lives  j< 
ships  whether  of  members  or 
able  either  at  fixed  periods 
contingencies  involving  the  i 
and  to  repurchase  and  accep 
of  assurance  so  granted. 
"  2.  To  sell  and  grant  and   to  pui 
certain  or  on  lives  and  whethi 
or  deferred. 
"  3.  To  sell  and  to  purchase   revers 

interests. 

"  4.  To  grant  and  to  purchase  endov« 

"  5.  To  carry  on  such  business  as  i 

lawful   business  connected  v 

any  part  of  the  world. 

"  6.  To   invest  in  or  upon  Govern) 

in   any    of    the    Australasia 

Tasmania  and    New  Zealani 

or  upon  any  public  stocks  i 

ment  securities  of  the   Unit 

Britain    and    Ireland    or    v 

Banking    Company    carryin 

of  the  said  Colonies. 

"  7.  To  make  advances  to  members 

security  of  policies  issued  by 

beneficial  interests  to  which  g 

under  such  policies  with  or  w 

personal  or  otherwise. 

"  8.  To  do  all  such  other  things  a 

ducive  to  the  attainment  of  i 

'*  III.  Every  member  of  the  Company 
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to  the  assets  of  the  Company  in  the  event  of  the  same  being 
wound  up  during  the  time  that  he  is  a  member  or  within  one 
year  afterwards  for  payment  of  the  debts  and  liabilities  of  the 
Company  contracted  before  the  time  at  which  he  ceases  to  be  a 
member  and  the  costs  charges  and  expenses  of  winding  up  the 
same  and  for  the  adjustment  of  the  rights  of  the  contributora 
(contributories)  amongst  themselves  such  amount  as  may  be  re- 
quired not  exceeding  one  pound." 

The  proposed  alterations  sanctioned  by  resolution  were  as 
follow : — 

"The  following  clause  shall  be  substituted  for  clause  2 
thereof : — 

"  II.  The   objects   for   which   the   Company   is    established 


are ; 


2. 
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To  carry  on  any  lawful  business  connected  with  Life 
Assurance  in  any  part  of  the  world  and  particularly 
(but  without  in  any  way  restricting  the  generality 
and  full  effect  of  the  above  object) 
To  grant  assurances  on  lives  joint  lives  and  survivor- 
ships  whether  of  members   or  other  persons    and 
payable  either  at  fixed  periods  or  at  dec^th  or  on  any 
contingencies  involving  the  duration  of  human  life 
and  to  repurchase  and  accept  surrendera  of  Policies 
of  Assurance  so  granted. 
"  3.  To  sell  and  grant  and  to  purchase  annuities  either  certain 
or  on  lives  and  whether  present  reversionary  or 
deferred. 
"4.  To  sell  and  to  purchase  reversionary   and  contingent 

interests. 
''  5.  To  grant  and  to  purchase  endowments. 
"  6.  To  invest  the  funds  of  the  Company — 

"  (a)  In  any  of  the  public  stocks  or  funds  or  Govern- 
ment securities  of  the  United  Kingdom  of 
Britain  and  Ireland  (hereinafter  included  in  the 
term  United  Kingdom)  or  of  any  colony 
dominion  province  dependency  or  possession 
thereof  all  of  which  are  hereinafter  included 
in  the  term  '  its  dependencies.' " 
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[This  was  varied  by  the  Coi 
"  dependency  "  and  in  place  of  the  won 
the  words  "  described  by/'] 

"  (6)  In  or  upon  the  sec 
borough  shire  or  other 
when  raisable  or  mad< 
the  authority  of  any  j 
United  Kingdom  or  an 

"  (c)  In  or  upon    the   bon 
stock  mortgages  or  sec 
by  any  Government  ] 
body  or  authority  in 
any  of  its  dependencies 

"  (d)  In  or  upon  fixed  dep< 
incorporated  bank  in 
any  of  its  dependencies 

"  (e)  In  or  upon  freehold 
with  or  without  mov 
or  without  chattels  p 
,  .  .  .  lands  held  u 
from  the  Crown  in  the 
of  its  dependencies." 
[This  was  varied  by  the  Court  by 
"  in  or  upon  "  in  the  third  line  of  (e)  the 

"  ( /)  In  the  purchase  of  o 
reversionary  interest  o 
or  lives  or  determinal 
real  or  personal  proper 
Kingdom  or  any  of  iti 
with  or  without  the 
Policies  of  Assurance." 
[This  was  varied  by  omitting  the  f 
"  In  the  purchase  of  or."] 

"  (g)  In  the  purchase  or  in 
the   hire   from    time 
Kingdom  or  any  of  its 
or   of   land   which  or 
deemed  suitable  as  a  i 
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for  the  use  of  the  Company  or  its  tenants  and  ]^ 

in   building  any   such   premises   on  any  such  ^nre 

freehold  or  leasehold  land  with  power  to  resell     Australian 

J     ,   .  ,  .r         •        J'  u  Widows'  Fund 

underlet  exchange  or  otherwise  dispose  oi  any  ^ipj. 

such  premises  or  land  from  time  to  time.  ^^^^^ 

"(A)  In    making    advances    to    members   or   other       Limited. 
persons    on    the    security   of    Policies   of  Life      Hodges,  J. 
Assurance  (issued  by  the  Company)  or  of  the 
beneficial  interests  to  which  such  persons  are 
entitled  under  any  such  policies  either  with  or 
without  collateral  security  personal  or  other- 
wise. 
"With   power  for  the   Company   to  acquire   by  way   of 
foreclosure  or  purchase  the  whole  interest  of  any 
mortgagor  or  mortgagors   or  any  other  person  or 
persons  corporation  or  corporations  in  any  real  or 
leasehold    or    personal     estate     mortgaged    to    the 
Company    with    power   also  for  the   Company   to 
take   and   to  hold   until  the  same   can  be  advan- 
tageously dispased  of  any  real  leasehold  or  personal 
estate  in  satisfaction  liquidation  or  discharge  in  the 
whole  or  in  part  of  any  mortgage  or  other  debt  due 
to  the  Company   or  in   security   for  any   debt  or 
liability  and  to  sell  convey  assign  assure  and  dispose 
of    all    such   real    leasehold   or  personal   estate   as 
occasion  may  require. 
"With  power  also  for  the  Company  at  its  discretion  to 
vary  or  transpose  from  time  to  time  any  of  such 
investments  into  or  for  others  of  any  nature  herein- 
before authorized. 
"  7.  To  acquire  and  undertake  the  whole  or  any  part  of 
the  business  property  and  liabilities  of  any  Company 
ca/rrying  on  any  business  which  this  Company  is 
authorized  to  carry   on  or  possessed  of  property 
suitable  for  the  purposes  of  this  Company'' 
[This  was  varied  as  follows: — "To  acquire  and  undertake 
the  whole  or  any  part  of  the  business  property  and  liabilities 
of  any  Company  where  such  whole  or  such  part  so  acquired 
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and   undertaken   shall   be  within   the 
powers  authorized  by  this  Memorandum 
"  8.  To  develop  and  turn  to  accouni 
the  Company  or  in  ivhich 
manner  as  the  directors  m 
advantage  of  the  Company. 
"  9.  To  obtain  any  provisional  orcL 
for  enabling  the  Company  U 
into  effect  or  for  eff'ecting  i 
Company's  constitution  or 
which    may  seem    expedievi 
proceedings  or   application 
culated    directly    or    indir 
Company's  interests" 
[Clauses  8  and  9  were  during  the  ar^ 
to  read  as  one  clause  as  follows : — '* ' 
account  any  land  acquired  by  the  Con 
subdividing  and  selling  the  same  and  b; 
paving  draining  and  otherwise  improvii 
and  letting  purposes  and   by  construct' 
and  improving   buildings   fences  and 
The  above  clause  was  altered  by  omittir 
"  10.  To  do   aJl  such  other  things 
think  incidental  or  conduci\ 
the  above  objects." 
[Altered  to  read  as  follows  : — "  To  d( 
are  incidental  or  conducive  to   the   at 
objects."] 

"  In  Clause  III.  thereof  the  word  '  cor 
stituted  for  the  word  '  contributors.' " 


Isaacs  (Att.-Gen.)  and  Wasley  for  th 


Hodges,  J.  This  was  an  applicatic 
Act  1896  (No.  1482)  to  amend  the  Men 
of  the  Australian  Widows*  Fund  Life  As 
Sees.  77  and  78  of  Act  No.  1482  pro vi 
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have  to  be  gone  through  in  order  to  enable  a  company  to  alter 
the  objects  of  its  constitution ;  then  sec.  80  provides  that  the 
Court  is  not  to  confirm  such  alteration  wholly  or  in  paj't  unless 
it  appears  to  the  Court  that  the  alteration  is  required  in  order 
to  enable  the  company — "(a)  to  carry  on  its  business  more 
economically  or  more  efficiently,  or  (6)  to  attain  its  main 
purpose  by  new  or  improved  means,  or  (c)  to  enlarge  or  change 
the  local  area  of  its  operations,  or  (d)  to  carry  on  some  business 
or  businesses,  'which  under  existing  circumstances  may  con- 
veniently or  advantageously  be  combined  with  the  business  of 
the  company.' " 

The  proposal  is  first  to  amend  the  first  five  subdivisions  of 
the  second  paragraph  of  the  company's  Memorandum  of  Associa- 
tion. It  was  proposed  to  alter  those  by  placing  the  fifth 
sub-clause  first  with  slightly  altered  words,  and  then  to  make 
the  other  four  follow  that  It  was  argued  that  the  alterations 
would  make  more  clear  what  the  objects  of  the  company  were 
for  which  it  was  established,  and  would  clear  up  the  inter- 
pretation of  the  first  five  paragraphs,  and  would  not  result 
in  any  substantial  alteration  of  the  Memorandum  at  all. 
Now,  the  section  provides  that  the  Court  is  not  to  confirm 
any  alteration  unless  it  appears  that  the  alteration  is  required 
to  enable  the  company  to  do  the  matters  I  have  mentioned, 
and  I  cannot  find  that  this  is  any  one  of  those  matters.  This 
is  merely  to  interpret  the  articles  of  the  company,  or  to  make 
them  more  clear;  but  the  section  says  it  must  be  to  enable 
the  company  to  carry  on  its  business  more  economically  and 
efficiently,  &c.  Therefore,  I  decline  to  accede  to  this  proposed 
alteration. 

The  next  and  the  really  important  application  was  to  alter 
the  6th  of  these  subdivisions  of  the  second  paragraph  of  the 
Memorandum.  That  clause  has  reference  to  the  various  kinds 
of  securities  in  which  the  company  may  invest  its  funds.  It  is 
proposed  to  have  in  clause  (a)  of  No.  6  the  following  words : — 
(His  Honor  read  the  clause).  This  is  undoubtedly  enlarging 
the  powers  of  investment.  I  think  it  is  desirable  to  enlarge 
somewhat  the  power  of  this  company  to  invest  its  funds ;  but 
I  do  not  think  it  is  desirable  to  authorize  its  investment  in  the 
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]^  securities  of  any   "dependency"  of  tl 

Inrt  is    SO   difficult    to   know   precisely   v 

fSTEALiAN     "  dependency,"  and  I  think  it  would  h 

^^iLiFE  ^^^  ^^^  investment  of  the  funds  of  the  coi 

5SUBANCE      would  or  mi£:ht  create  very  great  d 

iiMiTED.       company  to  know  what  would  be  the  j 

odges,  J,      it  had  power  to  invest.     At  the  presi 

whether    such  language    might  auth 

money  in  some  remote  province  of  E 

think  it  in  the  highest  degree  inexpe< 

"dependency"  to  remain  in.     This  ter 

this  being  done..  I  think  I  should  be 

prescribed  by  the  Act  if  I  allowed  the 

The  next  alteration  to  which   I   t 

attention  is  subdivision  (e).     (His  Hoi 

I  think  that  that  would  be  in  its  pr 

would  authorize  the  company  to  purchj 

to  speak  a  speculator  in  land,  and  conse 

the  words  "  in  or  upon"  the  word  "  seci 

as   to  give   authority  to   invest   the 

securities  of  land.     Although  not  thi 

land,  the  company  may,  by  reason  oi 

held  under  mortgage,  ultimately  becoii 

In  subdivision  (/)  it  was  proposed  1 

the   money  in   the   purchase  or  secu 

interest,  etc.     In  my  opinion  the  wo; 

should  go  out.     The  other  proposed  a 

think   should  as  altered   be  granted. 

was  admitted  by  the  Attorney-General 

originally  drawn,  it  was  "  to  acquire  ar 

any  part  of  the  business,"  etc.    That 

there  being  a  danger  that  the  compi 

business  which  was  similar  to  the  busi 

also  some  other  business,  and  after  a 

might  be  carried  on  alone.    An  alteratic 

to  the   business  that   is   within   the 

business. 

Division  8  is  the  next  suggested  i 
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extensive  power  as  it  stands,  and  it  is  difficult  to  know  what  the  ^^^^ 

company  might  do  with  property  which  it  had  acquired,  although  ^^  ^ 

in  one  sense  it  might  be  enabling  the  company  in  some  remote     Australian 
way  to  carry  on  its  business  more  economically  and  to  attain  its      '"^lifb  ^^^ 
main  purpose  by  new  and  improved  means — although  it  might  in      A^ubanck 
some  way  enable  the  company  to  do  that,  yet  in  my  opinion       Limited. 
there  is  a  certain  discretion  which  the  Court  has  to  exercise.      Hodge%  J, 
The  Court  has  authority  to  confirm,  but  I  do  not  think  it  is 
under  any  obligation  to  confirm  any  resolution  which  is  passed 
in  conformity  with  the  Act,  and  which  may  in  some  way,  no 
matter  how  remote,  connect  itsel£»  with  one  of  the  objects  men- 
tioned in  sec.  80.     I  think  that  that  is  the  reason  the  Court's 
sanction  is  required — that  the  Court  may  see  that  it  will  in  some 
reasonably  substantial  way  do  what  it  purports  to  do.     It  seems 
to  me  that,  looking  at  clause  8  as  at  present  framed  it  would  be 
difficult  to  know  what  the  company  might  not  do  with  the  land ; 
whether  it  could  build  some  complicated  machinery  on  it  with 
appliances  for  engines  and  really  and  substantially  do  a  building 
contractor's    business.     As  that  seems  so  broad  in  its  present 
form,  and  as  I  cannot  say  that  I  see  it  would  in  any   reason- 
ably approximate  way  attain  any  one  of  the  objects  which  it  is 
desired  to  attain  I  propose  only  to  authorize  that  clause  by 
altering   it  in  the  following  way : — I   propose   to    strike   out 
one   word    which   I   was    asked    to    leave   in — viz.,   the   word 
"  constructing." 

In  that  form  I  propose  to  authorize  the  suggested  alterations. 

Solicitors  for  the  society  :  Eggleston  <fc  Eggleaton. 

w.  u.  M. 
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Licensing  Act  1890  {No,  1111),  «.  102— Ihnnsfer  of 
^PP^y  f^  transfer-^Righi  of  licensee  to  oft 

A  licensee  by  an  irrevocable  continuing  authority 
under  power  to  apply  on  her  behalf  for  a  transfer  i 
such  authority  in  the  name  of  the  licensee  and  oi 
Court  for  a  transfer.  The  licensee,  appearing  by  co 
cation,  stating  that  she  did  not  wish  the  transf* 
applied  for  a  transfer  to  another  person.  No  person 
the  proposed  transferree  of  L. 

ffeld,  that  the  Licensing  Court  hail  a  right  to 
authority  given  by  the  power  of  attorney,  and  ti 
appearing  and  objecting  did  not  oust  the  jurisdiol 
transfer  in  accordance  with  the  terms  of  the  authorii 

This  was  a  special  case  stated  by  tl 
the  Licensing  District  of  Flemington-roa( 
Supreme  Court.  The  following  was  the  ( 
"  Re  The  Moonee  Valley  Hotel,  N 
"  On  the  6th  day  of  December  1898  t 
the  Licensing  District  of  Flemington-road 
for  transfer  of  license  from  M.  M.  Lob 
Latham,  to  H.  S.  Conway,  and  granted 
transfer  of  license  from  M.  M.  Lobb  to  An 
in  question  was  issued  in  respect  of  the 
situated  at  Chetwynd-street,  North  M 
hearing  Mr.  Cussen  appeared  for  M,  J 
attorney  E.  Latham,  and  for  H.  S.  Conw 
appeared  for  M.  M.  Lobb  and  Annie  Lane. 
"The  following  documents  were  jadi 
exhibits : — 

"29th  December  1897— License  to 
followed  various  notices   of 
the  various  parties.) 
"  10th  May  1897— Bill  of  sale  contaii 
M.  M.  Lobb  with  E.  Latham  a 

"There  was  no  objection  by  the  I 
either  of  the  proposed  transferrees,  an( 
applicant  was  admitted.     The  license  vt 
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hearing  in  CJourt,  having  been  deposited  with  the  application  for  ]^ 

transfer  from  M.  M.  Lobb  to  Annie  Lane.     It  was  admitted  on  («  re 

LOBB. 

both  sides  that  there  were  no  facts  in  dispute,  the  question  — 

being  one  turning  on  the  construction  and  effect  of  the  bill  of      LI 

sale  and  power  of  attorney  above  referred  to. 

"  The  following  evidence  was  given : — G.  H.  Steains — I  am 
the  secretary  and  accountant  of  E.  Latham  and  Son  Limited. 
The  grantor,  M .  M.  Lobb,  has  never  paid  any  interest,  nor  has 
she  paid  the  principal.  She  is  owing  in  addition  for  beer 
supplied.  E.  Latham  is  the  managing  director  of  the  company. 
M.  M.  Lobb  stated — I  am  the  licensee  of  the  Moonee  Valley 
Hotel,  North  Melbourne.  I  do  not  support  the  application  for 
transfer  to  Conway.  I  was  not  asked  to  join  in  such  application. 
I  saw  the  notice  of  such  intended  application  in  the  Herald  on 
Cup  night.  I  was  the  holder  of  the  license.  'No  documents 
have  been  signed  by  me  since  the  bill  of  sale. 

"The  majority  of  the  Court  being  of  opinion  that  the 
application  for  transfer  to  H.  S.  Conway  was  not  made  by  the 
holder  of  the  license  within  the  meaning  of  sec.  102  of  the 
Licensing  Act  1890,  it  was  decided  to  refuse  the  same,  and 
to  grant  the  application  for  transfer  to  Annie  Lane. 

'*  HICKMAN  MOLESWORTH. 

"  C.  L.  DOBBIN,  P.K 

"J.  J.  O'MEARA,  P.M." 
The  power  of  attorney  appointed  Mr.  Latham  as  the  attorney 
of  the  licensee,  Maude  May  Lobb,  to  apply  for  a  transfer  of 
the  license,  and  the  authority  so  given  was  a  continuing  irre- 
vocable one. 

Guasen  for  the  applicant — Although  a  license  is  a  personal 
license  there  is  nothing  in  the  Licensing  Act  which  restricts  the 
right  of  the  licensee  as  to  giving  an  authority  to  another  person 
to  apply  on  his  or  her  behalf.  The  Court  still  keeps  control 
over  the  license,  and  may  refuse  to  grant  the  transfer  on  personal 
grounds.  The  licensee,  however,  is  bound  by  her  legal  contract, 
and  cannot  now  be  heard  to  object  in  such  a  way  as  will  effect- 
ually destroy  the  contract.  In  the  case  of  de  Mery  (a)  there  was 
(a)    [1894]  20  V.L.R.  95. 
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]^  no  such   power  of  attorney  giving  a 

LOB..    *pp^y- 

Counsel   referred   to    the    following 

Anderson  (6)  ;  Garrett  v.  Justices  of  Mii 
Case  (d). 


In  re 

LOBB. 

A'BecktUyJ. 


Irvine  for  the  licensee — A  license  ia 
cannot  be  transferred  except  in  acco 
Anthoness  v.  Anderson,  Sec.  46  of  the 
distinct  prohibition  a.gainst  any  person 
license,  and  the  effect  of  allowing  a  » 
would  defeat  the  obvious  intention  of  tl: 
application  must  be  made  by  the  "  holdei 
the  licensed  person — and  the  licensee  a 
out  of  the  provisions  of  the  Act. 

a'Beckett,  J.  This  is  a  case  in  whic 
has  executed  a  power  of  attorney,  exp 
constituting  some  person  her  attorney, 
on  her  behalf  for  a  transfer  of  the  licei 
valuable  consideration.  The  person  so 
in  the  Licensing  Court  making  applicai 
licensee  by  her  couasel  comes  forward 
not  want  this  license  transferred ;  n 
authority  given  is  valid  or  not,  no 
irrevocable  or  not,  she  does  not  want  t 
the  proposed  transferree ;  she  wants  : 
may  name.  No  suggestion  is  made  thi 
been  fulfilled  under  the  power  of  att 
under  any  misapprehension  when  the  a 
not  said  that  it  is  not  a  validly  continui 
that  under  the  Licensing  ilc^shecan  sa 
Court,  and  you  can  do  nothing  without 
this  done."  That  is  the  position  she 
position  which  I  gather  the  majority  of 
a  right  to  take  up.    I  think  the  Court  w 

(6)     [1887]  14  V.L.R.  127,  p.  142.  (c)     [ 

id)    [1896]  2  Ch.  64 
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not  require,  and  the  decisions  under  the  Act  have  held  that  the  ^^^^ 

Act  does  not  require,  a  personal  appearance  and  a  direct  personal  In  re 

application  by  the  licensee.     There  is  no  doubt  that  the  license  ' 

confers  personal  rights  and  personal  obligations,  and  no  matter  ___11Z!^' 
how  complete  and  undisputed  the  authority  might  be,  any 
disqualification  attaching  to  the  licensee  attaches  equally  to  the 
person  authorized  by  her  to  apply  on  her  behalf.  I  do  not  say 
that  none  of  the  personal  obligations  required  by  the  Act  can  be 
got  rid  of,  but  the  Act  recognizes  and  the  Court  recognizes  the 
right  of  the  person  to  apply  under  authority  without  the 
personal  request  of  the  transferror.  To  my  mind  that 
necessarily  imposes  on  the  Licensing  Court  the  obligation  to 
look  into  the  authority  of  the  person  who  comes  forward  and 
says  that  he  is  authorized  to  apply  on  behalf  of  a  particular 
person.  There  may  be  cases  of  two  rival  agents,  and  the  Court 
might  then  be  obliged  to  say,  "  Send  for  the  principal,  she 
will  settle  the  matter,  and  we  cannot  go  on  without  her,  and  as 
there  is  a  question  of  authority  we  must  have  her  personally, 
present."  I  think  in  a  matter  of  that  sort  the  duty  of 
the  Court  is  to  look  into  the  authority  so  given.  In  the 
present  case  the  duty  of  the  Court  was  this — they  had 
before  them  a  document  which  purported  irrevocably  to  consti- 
tute the  applicant  as  attorney  for  the  licensee,  and  it  was  within 
their  jurisdiction  to  consider  whether,  under  the  circumstances, 
the  authority  given  was  a  continuing  irrevocable  authority.  Mr. 
Irvine  admits  that  on  the  facts,  so  far  as  they  appear  here,  if  the 
Court  had  been  applied  to  to  restrain  the  licensee,  that  such  an 
injunction  on  the  facts  would  have  been  granted.  Then  if  the 
Licensing  Court  was  to  use  its  mind  upon  the  matter  at  all  it 
becomes  a  question  for  them  to  consider  whether  the  authority 
was  given  or  not,  and  whether  it  was  irrevocable  or  not.  They 
would  find  that  the  person  appearing  on  behalf  of  the  licensee 
was  fully  and  irrevocably  authorized  to  act  for  her.  Her 
counsel  had  to  admit  that  she  herself  had  no  right  whatever ; 
she  was  doing  an  act  which  the  law  would  declare  to  be  a 
breach  of  contract.  They  ought  further  to  have  said  that 
the  licensing  law  does  not  require  the  presence  of  the 
licensee.  Supposing  this  authority  to  be,  as  it  is,  a  binding 
V.L.R.,  Vol   XXIV.  P  P 


Digitized  by 


Google 


626 


SUPREME  COURT :  VICTORIA. 


[V.L.R. 


1898 
In  re 

LOBB. 

A' Beckett,  J. 


authority  which  the  person  who  gave  it  had  no  right  to  revoke, 
then  there  is  no  objection  to  the  exercise  of  that  authority  under 
the  Act.  The  licensee  having  authorized  a  person  to  apply,  and 
the  authority  continuing,  her  counsel  appearing  and  stating  that 
she  does  not  wish  the  application  to  be  granted  will  not  deprive 
the  Court  of  its  jurisdiction  to  transfer  the  license.  No  reason 
has  been  suggested  in  this  case  as  regards  any  personal  matter 
affecting  the  transferree  or  licensee.  I  direct  that  the  license  be 
transferred.  The  costs  of  this  proceeding  to  be  paid  by  the 
licensee. 


Solicitors  for  applicant :  Fink,  Best  <t  Hall, 
Solicitor  for  licensee :   W.  P.  Fovlonge. 


w.  H.  M. 


1898 
December  20. 

1899 
February  3. 

A*Beckelt,J, 


[IN    CHAMBERS.] 

NATIONAL   TRUSTEES   EXECUTORS    AND   AGENCY    COMPANY  OF 
AUSTRALASIA    UMITED   v,    DOYLE   and  Others. 

Will — Payment  of  UgacUs  out  of  real  estate — Pecuniary  legacies,  insufficiency  of 
persmutlty  to  satisfy  payment  of  ^-Administration  Act  1890  (^o.  lOtiO),  «.  8— 
Act  27  Viet.,  No.  230 — Executor — Legacy  to  person  appoinUd  c-ce^iitor— 
Gift  annexed  to  ojfice^Rebuttal  of  presumption^ Parol  evidence, 

A  testatrix  by  her  will  "  gave  and  devised "  to  an  adopted  daughter  the 
sum  of  £200,  and  to  a  nephew  the  sum  of  £50,  and  in  similar  words  various  sami 
to  a  series  of  legatees.  The  personal  estate  was  insufficient  for  the  payment 
of  these  legacies,  but  the  testatrix  left  real  estate,  undisposed  of  by  her  will, 
which  would  have  been  sufficient  to  satisfy  the  same. 

Held,  that  the  real  estate  was  available  for  the  payment  of  the  legacies. 

A  testatrix  by  her  will  gave  a  legacy  in  the  following  words :— '*To  John 
O'Sullivan  my  executor  fifty  pounds ;  to  his  daughter  W.  my  god-daugfater 
fifty  pounds  ;"  then  followed  other  legacies,  and  then  the  words,  "and  I  hereby 
appoint  John  O'Sullivan  executor  of  this  my  will."  O'Sullivan  did  not  prove 
the  will,  but  authorized  a  trustee  company  to  apply  for  and  obtain  administration 
with  the  will  annexed.  O'Sullivan  gave  instructions  for  the  funeral,  bought 
land  for  the  grave,  and  intended,  in  the  first  instance,  to  act  as  executor,  bat 
afterwards  nominated  the  company  to  act. 

Held,  that  assuming  the  legacy  was  given  to  O'Sullivan  in  his  chaocter  as 
executor,  he  was  not  entitled  to  the  same  under  the  circumstances. 

Held  further,  that  evidence  was  admissible  to  rebut  the  presumption  that 
the  legacy  was  given  to  O'Sullivan  in  his  character  as  executor. 

An  affidavit  was  filed  deposing  that  the  testatrix  had  on  various  occaaioni 
expressed  her  gratitude  for  services  rendered  by  O'Sullivan,  and  had  told  him 
that  he  would  find  she  had  not  been  unmindful  of  them,  and  that  in  a  prior  will, 
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superseded  by  the  present  will,  she  had  left  him  a  legacy  of  fifty  pounds,  and 
that  he  was  not  therein  appointed  executor. 

Held,  that  such  evidence  was  sufficient  to  rebut  the  presumption  that  the 
legacy  was  given  to  O'Sullivan  in  his  character  of  executor  only,  and  that  he 
was  entitled  to  the  same. 


1898      . 

National 
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Agency 

Company 
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'    Originating  Summons. 

This  w&s  an  originating  summons  taken  out  by  the  National 
Trustees  Executors  and  Agency  Company  of  Australasia  Limited 
for  the  determination  of  the  following  questions: — (1.)  Are  the  A' Beckett,  J. 
pecuniary  legacies  mentioned  in  the  will  of  Charlotte  May  Harris 
payable  out  of  the  proceeds  of  her  real  estate  ?  (2.)  Has  the  said 
C.  M.  Harri£^  died  intestate  as  to  her  real  estate  ?  (3.)  Is  the 
defendant  John  O'SuUivan  entitled  to  the  legacy  of  50i. 
bequeathed  to  him  by  the  said  will,  notwithstanding  that  he  has 
not  taken  out  probate  of  the  will  or  acted  as  the  executor 
thereof  ?  (4.)  What  is  the  duty  of  the  plaintiff  with  regard  to 
the  real  estate  ?  (5.)  Is  the  real  estate  which  had  been  mort- 
gaged by  the  said  C.  M.  Harris  applicable  for  the  payment  of  the 
mortgage  debt  in  priority  to  any  personal  estate  left  by  the  said 
C.  M.  Harris  ? 

The  affidavit  filed  on  behalf  of  the  plaintiff  stated  that  letters 
of  administration  of  the  real  and  personal  estate  of  C.  M.  Harris 
with  the  will  annexed  had  been  granted  to  the  plaintiff 
company.  That  the  company  had  been  authorized  so  to  apply 
by  John  0*Sullivan,  the  executor  named  in  and  appointed  by  the 
will.  The  terms  of  the  will,  so  far  as  material  to  this  report, 
were  as  follow  : — "  I  give  devise  and  bequeath  unto  my  adopted 
daughter  K.  J.  T.  Doyle  now  in  West  Australia  two  hundred 
pounds ;  to  my  nephew  S.  L.  Cole  fifty  pounds ; "  then  followed 
several  further  legacies  to  various  legatees,  then  the  will  pro- 
ceeded— "  To  John  O'SuUivan  my  executor  fifty  pounds  and  to  his 
daughter  Winiefred  my  god -daughter  fifty  pounds."  Then  again 
followed  several  further  legacies  to  other  legatees,  and  concluded 
thus — *'And  I  hereby  appoint  John  O'SuUivan  of  Melbourne 
civil  servant  executor  of  this  my  will." 

The  testatrix  at  the  time  of  her  death  was  possessed  of  real 
estate  of  the  value  of  996i.,  and  was  possessed  of  personal  estate 
of  the   value  of   65i.      The   debts  amounted   to   IGU.,    which 


Digitized  by 


Google 


6^8 


SUPREME  COURT:  VI 


1893 

National 
Tkusteks 
exkcutors 

AND 
AdKMCY 

Company 

OF 

Australasia 
Limited 

0, 
DOYLK. 

A' Beckett y  J. 


included  a  sum  of  150i.  borrowed  on  th 
real  estate.     The  defendant  Cole  was 
next   of   kin,   and    the   defendant   Do; 
pecuniary  legatees. 

An  affidavit  was  filed  on  behalf  of 
stating  that  O'SuUivan  had  at  first  int 
had  given  directions  for  the  funeral 
grave,  but  had  afterwards  nominated 
apply  for  and  obtain  letters  of  adm: 
annexed.  There  was  also  a  statemen 
acknowledged  the  services  rendered  by 
him  that  he  would  find  she  was  not  uni 
and  in  a  former  will,  which  was  supers 
she  left  O'Sullivan  a  legacy  of  fifty  poi 
in  such  will  O'Sullivan  had  not  been 
reading  of  this  affidavit  was  objectec 
but  was  allowed  by  the  Judge  to  be  rei 


Higgins  for  the  plaintiff — The  que 
estate  is  chargeable  with  the  payment 
In  the  case  of  Iiicliiqxiin  v.  French  (a 
sonalty  is  the  only  estate  chargeabl 
pecuniary  legacies.  That  was  the  old 
held  to  be  still  applicable  in  the  cas 
Some  argument  may  be  raised  as  to  th 
tration  Act  1890,  but  the  effect  of  i 
existing  statutes  is  not  to  change  f 
the  time  of  such  consolidation.  Then 
defendant  0*Sullivan  to  get  the  legacy 
that  if  there  be  a  legacy  given  to  a  pei 
executor,  unless  that  person  takes  out 
the  legacy :  In  re  Appleton  (c). 

Weigall  for  the  defendants  Doyle 
be  that  in  several  English  authorities 
sonalty    being   the   only   fund   availal 

(a)    [1744]  Ambler's  Rep.  37.  (6) 

(c)     [1885]  29  Ch.  D. 
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legacies  has  been  laid  down.     In  England,  however,  an  executor  ^°^° 

has  no  power  quA  executor  to  get  hold  of  the  real  estate  at  all. 
If,  however,  even  in  England  real  estate  is  devised  to  an 
executor,  that  is  enough  to  make  the  legacies  payable  out  of  the 
real  estate.  In  Victoria,  the  executor  has  the  legal  estate  in 
real  and  personal  estate,  and  he  has  the  same  powers  over  the 
real  as  he  has  over  the  personal  estate.  (Couasel  referred  to 
Jarman  on  Wills  (5th  ed.),  vol.  ii.,  p.  1408.)  See.  8  of  the 
Administration  Act  1890  bears  out  this  view.  By  sub-sec.  5  of 
sec.  8  it  is  provided  that  "  in  all  other  cases  such  real  estate 
shall  be  held  and  applied  by  the  executor  or  administrator  as  if 
the  same  were  personalty,"  so  that  the  Act,  after  making  pro- 
vision for  certain  cases,  clearly  specifies  the  applicability  of  real 
estate  in  all  other  cases  for  the  same  purposes  to  which  per- 
sonalty can  be  applied.  There  is  an  implied  direction  to 
convert.  It  is  difficult  to  see  how  the  next  of  kin  can  claim 
unless  this  sub-sec.  5  Ls  to  apply.  Act  27  Vict,  No.  230,  which 
was  the  first  statutory  provision  dealinpr  with  this  question,  is 
practically  to  the  same  effect  as  the  GonHolidating  Act  of  1890, 
and  there  has  been  no  alteration  in  the  law.  The  defendant 
O'SuUivan  has  not  lost  his  right  to  the  legacy.  Assuming  that 
the  presumption  arises  on  the  face  of  the  will  that  the  legacy 
was  given  to  him  in  his  character  as  executor,  then  there  is 
evidence  sufficient  to  rebut  that  presumption,  and  which  shows 
that  it  was  not  given  to  him  merely  as  an  executor ;  the  legacy 
was  given  to  him  on  his  own  merits.  Further  than  that,  he  has 
acted  as  executor. 

Counsel  referred  to  Williams  on  Execuiors  (9th  ed.),  vol.  ii., 
p.  1146. 


Cassen  for  the  defendant  Cole — The  defendant  O'Sullivan 
can  only  take  his  legacy  if  he  has  acted  as  executor,  and  the 
facts  do  not  show  that  he  ever  did  so  act.  As  to  the  question 
of  paying  the  legacies  out  of  the  real  estate,  the  general  rule  is 
that  the  persons  entitled  to  the  real  estate  are  not  to  be  depi  ived 
thereof  except  by  express  words.  The  mere  devise  to  an  executor 
is  not  suflBcient  to  charge  the  real  estate  with  the  payment  of 
a    legacy :    Roper  on   Legacies   (4th    ed.),   p.    68|4 ;    Parker  v. 


Digitized  by 


Google 


630 


SUPREME  COURT:  VICTORIA. 


[V.L.R. 


1898 

National 
Trdstbes 

EXECOTOto 
AND 

Agency 
Company 

OP 

Australasia 
Limited 

t'. 
Doyle. 

A'BtcheU.J. 


Feai^ey  {d).  In  Trott  v,  Vernon  (e)  the  word  "  devised  "  was 
used  in  the  will,  and  was  held  to  show  an  intention  that  the 
lands  should  be  charged  with  the  debts,  as  the  testator  had 
devised  that  the  debts  and  legacies  should  be  first  paid.  The 
consolidation  of  the  statutes  has  not  altered  the  law  :  Bickjori 
Smith  &  Co,  V.  Musgrove  (  /).  By  sec.  9  o£  Act  No.  427  (now 
incorporated  in  sec.  8  of  Act  No.  1060)  it  was  provided  that, 
"  subject  to  the  provisions  of  this  Act,"  the  real  estate  was  to  be 
held  on  the  trusts  of  the  will,  and  if  no  will,  then  as  if  a  rule 
to  administer  had  been  granted.  Sec.  8  of  the  present  Act  does 
not  alter  the  law  as  it  then  stood,  and  if  there  is  no  devise  of 
the  real  estate  it  has  to  be  distributed  as  if  the  testatrix  had 
died  intestate.  If  it  had  been  intended  to  make  real  estate 
subject  to  the  payment  of  legacies,  there  would  have  been  express 
provision  to  that  effect. 

Counsel  referred  to  the  following  cases: — In  re  Hood  (9); 
In  re  King  (h). 

Cur.  adv.  vult 


a'Beckett,  J.  In  this  case  the  testatrix  says — "  I  give  devise 
and  bequeath  unto  my  adopted  daughter  Kate  Josephine  Teresa 
Doyle  20QL  ;  to  my  nephew  Stanley  Llewellyn  501.,"  and  gives  in 
similar  words  various  sums  to  a  series  of  legatees.  The  personal 
estate  was  insufficient  for  payment  of  these  legacies,  but  the 
testatrix  left  real  estate  undisposed  of  by  her  will  which 
might  be  sufficient.  The  first  question  I  have  to  determine  is 
whether  this  real  estate  as  to  which  the  testatrix  died  intes- 
tate is  available  for  payment  of  legacies.  No  charge  of  legacies 
on  the  realty  was  created  by  the  use  of  the  word  "  devise," 
and  the  case  is  reduced  to  a  simple  question  as  to  whether  in 
the  absence  of  any  charge,  and  after  the  creditors  have  been 
paid,  the  legatees  who  cannot  otherwise  be  paid  or  the  next 
of  kin  are  to  take  the  land  as  to  which  the  testatrix  died 
intestate.  Since  June  1864  real  estate  has  been  converted 
into  personal  estate  for  the  purpose  of  transmission  to  next  of 


id)  [1826]  2  S.  &  S.  592. 
(«)  [1715J  2  Vern.  708. 
(/)    [1891]  17  V.L.R.  295. 


{g)    [1867]  4  W.VV.  &  a'B.  (I.)  20. 
(h)    [1868]  5  W.  W.  &  A'B.  (I.)  37. 
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kin  and  payment  of  debts  ;  the  doubt  suggested  is  whether  the 
conversion  takes  effect  for  all  purposes,  or  only  for  the  purposes 
expressly  specified,  which  do  not  include  payment  of  legacies.  It 
h&s  been  contended  that  the  effect  of  the  series  of  A.cts  altering 
and  consolidating  the  law  on  this  subject  is  to  substitute  the 
next  of  kin  for  the  heir,  so  that  the  claims  of  the  next  of  kin 
would  not  be  ousted  when  the  heir  would  not  have  been,  and  that 
therefore  the  next  of  kin  would  take  in  preference  to  legatees.  I 
cannot  reconcile  this  view  with  the  lanofuaofe  of  the  Act  in  force 
at  any  stage. 

The  Administration  Act  1890  now  provides,  in  sec.  8, 
sub-sec.  (5),  that  land  undisposed  of,  as  this  is,  shall  be  held  and 
applied  by  the  executor  or  administrator  as  if  the  same  were 
personalty.  Undoubtedly  personalty  is  available  in  the  hands  of 
an  executor  for  payment  of  legatees.  It  is  said,  however,  that 
this  consolidating  Act  was  not  intended  to  work  any  change 
in  the  law,  and  that  the  law  previously  in  force  should  be  con- 
sidered. Looking  at  the  first  Act,  No.  230,  we  find  that  under  a 
rule  to  administer  land  such  as  this  was.  to  be  subject  to  the 
same  laws  and  go  and  be  distributed  in  the  same  manner  in  all 
respects,  unless  otherwise  provided,  as  if  such  land  had  been 
held  for  a  term  of  years  and  the  owner  had  died  intestate  as  to 
it.  This  undoubtedly  would  place  it  under  the  control  of  the 
person  who  obtained  the  rule,  and  enable  him  to  pay  legacies 
out  of  it  if  he  were  the  executor.  The  next  important  change 
was  by  the  Administration  Act  1872,  which  vested  the  real 
estate  in  the  executor,  but  provided  that  on  intestacy  it  should 
be  held  on  the  same  trasts  as  if  a  rule  to  administer  had  been 
granted.  I  fail  to  find  any  provision  which,  in  favour  of  next  of 
kin,  could  alter  the  simple  position  that,  subject  to  any  special 
provision  as  to  priority  of  creditors,  rights  of  husband  and  wife, 
or  otherwise,  realty  undisposed  of  by  will  should  be  dealt  with 
as  if  it  were  personal  estate.  I  therefore  hold  that  the  real 
estate  in  this  case  is  available  in  the  hands  of  the  executor  for 
payment  of  legatees,  and  should  be  sold  for  the  purpose  of 
paying  them. 

The  next  point  for  decision  is  this  :  Amongst  the  legacies  are 
the  following : — "  To  John  O'Sullivan  my  executor  fifty  pounds ; 
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of  this  my  will."     John  O'Sullivan  did  n 
exercise  of  the  power  given  to  an  executor 

LLAsiA  Company's  Act  he  authorized  the  com] 
obtain  administration  with  the  will  anne 
entitled  to  this   legacy?     The   law,  as 

'^^^  *^-  Executors,  and  affirmed  in  a  number  o 
presumed  that  a  legacy  to  a  person  app( 
to  bim  in  that  character,  and  it  is  on  hh 
the  nature  of  the  legacy  or  other  circun 
will  to  rebut  the  presumption.  There  i 
executor,  though  he  was  prevented  from  ( 
or  other  circumstances,  had  done  acLs 
his  intention  to  assume  the  office,  and  wi 
legacy.  The  executor  here  gave  instn 
bought  land  for  the  grave,  and  inter 
instance,  but  afterwards  nominated  th« 
vention  has  been  of  some  use,  but  I  cam 
same  position  as  the  executors  in  the  c 
To  hold  that  where  an  executor  does 
avails  himself  of  statutory  authority  to 
his  place  he  is  to  have  the  legacy  wh 
acting  would  be  to  create  a  most  c 
I  have  therefore  to  see  whether  ther 
face  of  the  will  which  would  rebut  the 
He  was  the  father  of  the  godchild  to  \ 
amount  was  left,  and  is  named  amongst 
were  related  to  the  testatrix,  but  accor 
this  would  be  altogether  insufficient  to  t 
The  latest  case  cited  was  In  re  Apph 
the  executor  on  this  point,  but  raises  ai 
occasioned  me  some  difficulty.  Lord  Ji 
the  presumption  of  law  referred  to,  that 
any  other  presumption,  parol  testimony 
refers  to  the  effect  of  an  affidavit  filed 

(»)    29  Ch.  D.  893. 
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evidence.     Lord  Justice  Fry  does  not  express 
3  that  he  would  desire  further  time  for  con-      ] 
)  saying  definitely  that  he  agreed.     I  have  an      i 

that  the  testatrix  had  on  various  occasions 
atitude  for  services  rendered  by  Mr.  O'Sullivan, 
it  he  should  find  that  she  had  not  been  un-  A 
Q,  and  that  in  a  will  made  by  the  testatrix 
uary  1897,  which  the  present  will  superseded, 
a  legacy  of  oQL,  and  that  he  was  not  appointed  A 
it  will.  There  was  little  argument  as  to  the 
rinsic  evidence,  or  the  effect  of  the  statements  in 
suming  them  to  be  true,  and  if  a  large  amount 
should  be  disposed  to  hear  further  argument  or 
evidence.  I  feel  doubt  upon  both  points,  but 
lead  me  to  exclude  evidence  which  such  high 
to  be  admissible.  Treating  the  evidence  to  be 
'act  that  by  a  former  will  Mr.  O'Sullivan  was 
f  the  same  amount,  and  was  not  appointed  an 
to  me  to  show  that  in  the  second  will  the  legacy 
him  in  the  charactor  of  executor,  there  being 
est  any  change  of  testamentary  intention,  and 
e  preceding  will  being  mere  bounty.  Williams 
ule  applies  "  where  legacies  are  given  to  persons 
r  of  executors  and  not  as  marks  of  personal 
From  the  gift  in  the  prior  will  I  am  disposed  to 
3gacy  in  the  present  was  given  as  a  mark  of 

only,  and  shall  act  on  that  view.  I  do  so 
ecide  a  doubtful  point  in  favour  of  a  person 
rious  claim  rather  than  to  have  it  reagitated  at 
jht  exceed  the  amount  involved.  I  answer  the 
by  the  summons  as  follows  : — 


t  it  and  apply  the  proceeds  in  payment  of  debts 
1  hold  the  balance,  if  any,  for  the  next  of  kin  of 
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I  direct  the  costs  of  all  parties  to 
trustees  as  between  solicitor  and  cliei 
estate  of  the  testatrix. 

Solicitor  for  plaintiff:  B,  P.  B,  Rym 
Solicitors   for  defendants  Doyle  an 
Matthews. 

Solicitors  for  defendant  Cole :  Snou 


1899 
wwr?/  18. 

(ood,  J. 


[IN  CHAMBERS.: 

BEVAN    V.    moor; 

Oi'der  to  review — **  Important  qtiention  or  princip 
{Xo,  1105),  «.  141  ;  1898  (A^o. 

The  words  in  sec.  2  of  the  Jiisticea  Act  1898,  ** 
of  law,"  mean  some  undecided  public  question 
upon  which  authorities  differ. 

Field  Bai^^ett  applied  exjyarte  on  b 
Moore  for  an  order  nisi  calling  upon 
cause  why  a  decision  of  justices  in  pet 
should  not  be  reviewed. 

Bevan  issued  a  complaint  against 
Court  for  the  recovery  of  £1  for  cab  hin 
complaint,  on  13th  January   1899,   it 
defendant  that  Bevan,  being  only  an  a^ 
cab,  was  not  entitled  to  recover  in  his 
sued  for.      The  justices  overruled  the 
order  in  complainant's  favour  for  the  an 

Hood,  J.  Assuming  for  the  purpos 
justices  were  in  error  in  the  decision  wl 
they  made  a  mistake  in  law  in  decidin 
Bevan  was  entitled  to  recover,  the  appl 
contention  based  upon  sec.  2  of  the 
1584).  This  section  is  a  prohibitive  o 
order  to  review   any  order  of  any   coi 
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justices  made  in  any  complaint  for  any  civil  debt  recoverable 
summarily  shall  be  granted  "  except  under  certain  circumstances. 
The  first  circumstance  is  that  the  amount  involved  exceeds  ol. 
That  does  not  apply  here.  The  matter  involved  is  only  ll. 
The  next  is — "Unless  it  appears  ....  that  the  order 
complained  of  ought  to  be  reviewed  on  the  ground  that  it 
involved  or  decided  some  important  question  or  principle  of 
law."  It  is  contended  that  in  this  case  an  important  question 
of  law  is  involved,  because  the  magistrates  have  virtually 
decided  that  an  agent,  known  as  such,  can  sue  for  a  debt  due  to 
his  principal.  If  that  is  the 'meaning  of  the  section  as  contended 
here,  and  that  was  the  decision  of  the  magistrates,  the  applicant 
would  be  entitled  to  an  order  to  review,  but  I  think  that  such  a 
construction  would  be  totally  destructive  of  the  section.  Every 
point  of  law  is  of  importance  to  the  litigant  to  have  the  law 
properly  decided,  so  that  if  the  contention  is  correct  that  the 
section  applies  whenever  any  question  of  law  is  involved,  it 
would  destroy  the  operation  of  the  section,  because  it  would 
apply  to  every  case  in  which  an  order  nisi  could  be  granted.  I 
think  the  intention  of  the  Legislature  was  that  in  cases  under 
i)L  a  person  must  put  up  with  a  wrong  decision,  unless  it  appears 
that  some  important  public  matter  of  law  is  involved,  some 
matter  of  general  application,  and  it  is  not  simply  a  case  where 
the  magistrates  have  erred  against  some  well-known  principle 
of  law.  It'  the  magistrates  settled  an  undecided  question  of  law, 
then  the  applicant  might  come  here,  but  if  they  made  a  mistake 
as  to  a  well-known  principle,  the  person  aggrieved  must  put  up 
with  it. 

There  is  another  reason  why  I  refuse  this  application,  and 
that  is  that  if  I  refuse  it  now  there  is  an  appeal  from  my 
decision,  but  if  I  grant  the  order  nisi  I  shall  have  to  decide  the 
matter  when  it  comes  on  for  hearing,  and  then  there  will  be  no 
appeal.     I  refuse  the  application  on  the  ground  of  that  section. 


635 
1899 
Bevan 

V, 

Moore. 
Hood,  J, 


Application  refused. 


Solicitor  for  applicant :  Field  Barrett. 


B.  H.  C. 
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F.C.  REGINA  V.  McDERMOT 

jggg  Criminal  law — Evidence — Perjury — Finding  of  jury 

)niary  2.  misHible  in  defence  at  subsequen 

At  a  trial  for  housebreaking  and  stealing  prisoner 

acquitted  him.     On  a  presentment  for  peijury  with  r 

Held,  that  the  jury  in  the  trial  for  perjury  were 

had  no  concern  with  the  proceedings  at  the  trial  wher 

and  therefore  the  fact  that  the  previous  jury  migh 

alibi  was  no  defence  in  the  trial  for  perjury. 

Special  Case  stated  by  A'Beckett,  J. 
The  special  case  was  as  follows : — 

Simon  McDermott  was  tried  at  General  Sessions 
into  a  dwelling  and  stealing  therefrom,  at  Carrum,  or 
His  defence  was  an  aliln  that  he  was  not  at  or  n^ 
question.      He  supported   it  by  his  own   evidence 
witnesses,  and  was  acquitted. 

On  the  2l8t  and  22nd  November  1898,  he  was  tri< 
ment  charging  him  with  having  committed  perjury 
at  whicli  he  was  acquitted,  and  at  which  the  jury  disi 
being  statements  in  reference  to  his  absence  from  Car 
substantially  the  same  as  those  which  he  made  at 
acquitted. 

At  the  trial  before  me  the  evidence  for  the  pr 
the  same  as  that  given  at  the  trial  at  which  he  was  < 
for  the  defence  was  substantially  the  same,  except 
himself  give  evidence.  In  his  address  to  the  jur 
insisted  that  as  he  had  been  acquitted  on  the  charg 
have  believed  him,  and  for  that  reason  another  jury 
a  verdict  of  guilty,  which  would  be  in  effect  a  rev< 
by  a  competent  tribunal.  He  also  commented  on 
there  was  not  enough  to  substantiate  the  charge  of 
to  consider  and  deal  with  it  for  the  first  time. 

The  Crown  Prosecutor  urged  the  jury  to  conei 
what  the  jury  had  determined  on  the  trial  for  robb< 
evidence. 

I  made  no  comments  on  the  evidence,  but  told  the 
to  decide  the  case  on  the  evidence  before  them,  and 
doubt  on  that  evidence  that  the  accused  had  com 
convict  him,  undeterred  by  any  view  which  they  m 
formed  by  the  jury  which  acquitted  him. 

After  the  jury  had  retired,  counsel  for  the  prisone 

to  the  jury  was  erroneous,  on  the  following  grounds  :- 

(a)  That  I  ought  not  to  have  told  the  jur 

with  the  proceedings  at  the  trial  at  v 

acquitted. 

(&)  That  I  ought  to  have  told  them  that  as 

the  same  in  both  cases,  the  Crown  was 

former  trial,  and  that  they  should  acqui 
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ought  to  have  withdrawn  the  case  from  the  jury,  having  ^* 

to  the  former  acquittal,  the  record  of  which  was  in  evidence.  ~ 

1  the  jury,  and  they  convicted  the  prisoner.  

law  reserved  by  me  for  the  consideration  and  detennination  Ueg 

Supreme  Court  are — 

;  have  withdrawn  the  case  from  the  jury  ? 

charge  to  the  jury  erroneous  on  any  of  the  above  grounds  ? 

le  prisoner  be  rightly  convicted,  notwithstanding  the  prior 

al  on  the  charge  of  stealing  ? 

THOS.   A'BECKETT. 

e  prisoner — The  question  on  which  the  perjury 

already  been  proved  in  the  prisoner's  favour. 

Uibi  and  the  jury  believed  him.      Now  on  this 

3ts  it  was  not  for  a  Supreme  Court  jury  to  be  at 

se  the  decision  of  another  competent  tribunal, 

8  Abridgement,  iii.,  255;  R.  v.  Machen  (a). 

or  the  Crown — Stepheifis  Histoi^j  of  Criminal 
97,  shows  that  in  this  case  the  only  pleas  open 
are  autrefois  acquit  or  autrefois  convict.  But 
eas  are  only  applicable  in  a  second  presentment 
strge,  not  in  a  case  where  the  crimes  are  house- 
erjury  respectively.     The  doctrine  contended  for 


J.,  delivered  the  judgment  of  the  Court 
ROYD,  and  a'Beckett,  JJ.]  This  is  a  special  case, 
ed  by  A'Beckett,  J.  The  prisoner  was  presented 
perjury,  when  the  prisoner  pleaded  that  he  was 
le  charge.  It  appeared  that  the  prisoner  had, 
late,  been  proceeded  against  at  the  Court  of 
s  on  a  charge  of  housebreaking  and  stealing 
e  was,  I  should  say,  tried  twice  on  this 
first  occasion  the  jury  disagreed  ;  on  the  second 
ided  not  guilty,  and  went  into  the  box,  and  to 
iwore  that  he  was  not  at  or  near  Carrum  on  the 
leged  breaking  and  stealing.  The  jury  then 
risoner.  He  was  then  tried  before  Mr.  Justice 
)erjury,  the  perjury  assigned  being  as  to  his 
(a)    [1849]  14  Q.B.  74. 
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evidence  of  his  alibi  at  the  first  of  the  i 
one  at  which  the  jury  disagreed.  Now, 
before  this  Court  in  support  of  the  gr( 
rendered  Mr.  Justice  A'Beckett's  charge  to 
law.  These  grounds  are — (His  Honor 
Thereupon  the  presiding  Judge  reserved 
and  determination  certain  questions  of  h 
the  questions).  We  are  of  opinion  that 
which  supports,  or  rather  underlies,  Mr. 
assumes  that  because  the  jury  found  a 
of  the  prisoner  on  the  previous  cha 
found  it  on  the  fact  that  the  al 
prisoner  was  proved  and  true.  That  se 
And  if  that  argument  is  fallacious,  th 
contention  put  forward  on  behalf  of  th( 
ground.  The  reason  that  the  ai-gument 
All  that  the  jury  did  was  to  find  that 
guilty,  and  it  is  consistent  with  that  thj 
they  did  not  believe  the  evidence  presei 
favour  of  a  conviction.  To  support  Mr 
must  assume — we  must  start  with  the 
ground  of  the  jury  s  decision  was  necessa 
as  to  the  alibi  showed  it  was  a  true  plea, 
whatever  to  show  that  the  jury  found  tha 
would  be  properly  told  on  this  trial  for  ] 
nothing  to  do  with  the  determination 
previous  trial,  and  therefore  we  think  tha 
rightly  convicted.  Even  in  placing  the  c 
are  giving  the  most  favourable  position 
the  Crown  Prosecutor  has  properly  point 
which  in  a  case  like  this  could  assist 
"  autrefois  acquit "  or  "  autrefois  convict, 
pleas  could  be  pleaded  here.  The  doctr 
entirely  novel  to  us.     The  conviction  will 

Solicitor  for  the  Crown :  Ouinness,  C 
Solicitors  for  the  prisoner  :  Ridgeiuai 
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REGINA  r.  PETER  JOSEPH  BECHAZ.  F.C. 

Criminal    Law^ Evidence— StcUemejU    by  prisoner— Admission    of  statement    qf  1599 

previous  conduct  0/  prisoner.  February  2. 

Prisoner  was  presented  and  found  guilty  on  a  charge  of  incest  with  his 
daughter.  Prisoner  made  a  written  statement  that  on  a  previous  occasion,  some 
months  before,  he  had  committed  a  grossly  indecent  act  on  the  person  of  this 
daughter,  and  had  attempted  to  do  so  on  another  occasion.  Counsel  for  prisoner 
raised  as  a  defence  that  in  all  the  circumstances  of  the  case  it  was  impossible  and 
incredible  for  a  man  to  commit  the  offence  with  which  the  prisoner  was  charged. 

Held,  that  to  meet  this  defence  the  statement  of  his  former  conduct  was 
properly  admissible  in  evidence  against  the  prisoner  at  the  trial. 

Special  Case  stated  by  Williams,  J. 
The  special  case  was  as  follows  : — 

The  prisoner  was  tried  before  me  at  the  last  Assizes  holden  at  Sale  on  the 
chax^ge  of  incest  He  was  found  guilty  by  the  jury,  and  I  sentenced  him  to 
twelve  years'  imprisonment  with  hard  labour,  but  respited  execution  of  the 
sentence  until  the  Full  Court  shall  have  determined  this  special  case.  Mr. 
Maxwell,  who  defended  the  prisoner,  objected  to  the  reception  in  evidence  of  a 
written  statement  made  by  the  prisoner  when  in  the  lock-up  at  Dandenong. 
This  statement  I  received  in  evidence,  and  caused  it  to  be  marked  "  Exhibit  A." 
It  and  the  presentment  are  to  be  taken  as  forming  part  of  this  case. 

Harold  Henry  Taylor,  senior  constable  in  charge  at  Dandenong,  deposed 
that  on  Monday  morning,  the  1 2th  of  September,  he  told  the  prisoner  of  the 
charge  that  his  daugher  had  made  against  him,  and  that  on  Tuesday  morning, 
the  13th  of  September,  the  prisoner  said  to  him—"  Mr.  Taylor,  I  write  not  good 
English.  I  want  you  to  let  Mr.  Bray  (another  constable)  write  a  statement  for 
me.  I  want  to  make  a  statement  about  the  charge  against  me."  That  he 
(Taylor)  replied — '*  You  speak  bad  English,  so  I  do  not  like  any  person  to  write 
down  your  statement,  as  they  might  take  down  something  you  did  not  mean  to 
nay.  I  will  give  you  pen,  ink,  and  paper,  and  you  can  write  your  own  state- 
ment." 

That  the  prisoner  was  then  left  alone  in  his  cell  for  over  two  hours,  and  at 
the  expiration  of  that  time  he  handed  to  witness  the  statement  (Exhibit  A), 
saying — '*  This  is  my  statement  which  I  write."  The  witness  further  deposed 
that  the  prisoner  had  been  duly  warned  and  cautioned  in  the  usual  way  before  he 
made  the  statement,  and  that  no  suggestion  was  made  to  the  prisoner  as  to  any- 
thing that  was  to  be  or  was  put  in  the  statement. 

The  evidence  of  this  witness  was  corroborated  by  that  of  another  constable 
(Bray). 

Mary  Catherine  Bechaz  deposed  as  follows  : — I  was  sixteen  years  old  on  the 
2nd  of  October.  Prisoner  is  my  father.  I  have  known  him  as  such  ever  since  I 
can  recollect.  I  have  been  here  for  over  seven  years.  I  left  home  on  the  9th  of 
September  (Friday),  in  the  morning,  after  breakfast.  At  home  I  slept  in  bed 
with  my  mother  and  four  yeunger  sisters  ;  the  bed  is  drawn  away  from  the  wall. 
I  slept  on  the  wall  side,  on  the  outside.  Prisoner  slept  in  a  single  bed  placed  at 
the  head  of  ours.  We  always  slept  in  this  way.  One  night  before  I  left  home 
(early  on  Friday  morning)  father  came  into  my  bed  and  had  connection  with  me. 


Digitized  by 


Google 


SUPREME  COURT :  VICT 

Mother  had  gone  to  the  kitchen  to  make  the  baby 
father  was  on  top  of  me.  This  was  not  the  first  tim 
he  had  done  it  four  or  five  times  before — on  the  fii 
beginning  of  the  year.  He  often  asked  me  in  the  dj 
it  to  me  at  night.  I  used  to  say  no.  I  did  not  like 
you  do  not  I  will  beat  you."  It  was  in  consequence 
early  Friday  morning  that  I  left  home. 

Crom-examined. — The  room  I  slept  in  is  a  pretty 
I  slept  on  the  side  next  the  wall ;  the  bed  was  nc 
M'all.  The  room  was  next  the  kitchen.  One  of  my 
across  the  foot  of  the  bed,  the  other  two  alongside 
always  slept  at  home  ;  sometimes  he  would  be  awaj 
Once  he  was  away  from  home  for  one  month  at  Wal 

Mr.  Maxwell,  in  his  address  to  the  jury,  stated 
girl  was  absolutely  incredible,  that  it  was  probably 
impossible  story  that  the  jury  had  ever  heard  in  the 
told  was  a  concoction.  That  it  was  impossible  that 
committed  as  descril:>ed  by  the  girl.  That  the  ix>oi 
the  bed  in  which  the  ofifence  was  said  to  have  been 
the  girl's  mother  and  her  three  sisters  and  herself,  a; 
lying  across  the  foot  of  the  bed  in  such  a  position  t] 
with  this  girl's  feet ;  that  there  was  only  a  canvas  wt 
kitchen  ;  that  the  girl  was  lying  close  to  the  canv 
hardly  room  for  a  man  to  pass  between  the  bed  and 
opinion  at  the  trial  that  the  statement  (Exhibit  A) 
and  might  be  so  admitted — 

(1.)  As  the  prisoner's  voluntary  statement  in  ani 
it  amounted  to  a  denial  or  to  an  admission  of  guilt. 

(2. )  As  showing  that  the  story  told  by  the  girl 
lutely  incredible. 

The  question  for  the  opinion  of  the  Court  is  whe 
A,  was  admissible  in  evidence,  and  if  inadmissible,  > 
be  quashed  ? 

19th  December,  1898. 

The  effect  of  the  statement  appears  in 

Maxwell  for  the  prisoner — The  part 
deals  with  the  charge  on  which  the  pri 
alone  admissible.  There  would  be  no  ei 
statements  once  they  were  received.  A 
what  he  has  done  before  is  not  to  be  used 
quent  charge.  The  effect  of  such  stateme 
jury  what  sort  of  man  the  prisoner  is. 
notice  by  the  Judge  after  verdict,  but  i 
the  jury  before  verdict  than  would  be 
conviction. 
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Counsel  cited  Reg.  v.  MaJcm  and  wife  (a);  Reg.  v.  Butler  (6);  ^•^- 

Beg.  V.    Whitehead    (c) ;    Reg.  v.    Chambers  {d) ;    RuaseU  on  1899 

Grimes  (6th  ed.),  vol.  iii.,  p.  403.  Rkgina 

V. 

Bechaz. 
Gumer  for  the  Crown — When  the  defence  has  been  urged 

that  it  was  impossible  in  the  circumstances  for  prisoner  to 

commit  this  offence^  then  a  statement  by  the  prisoner  that  in 

similar  circumstances  he  committed  practically,  if  not  technically, 

the  same  offence,  is  evidence  against  him.    Suppose  on  a  trial 

for  burglary  it  was  urged  that  the  prisoner  could  not^  as  alleged, 

have  got  through  a  small  window  in  a  house,  then  a  statement 

by  the  prisoner  that  previously  he  had  got  through  the  window 

would  be  evidence  admissible  against  him. 

Counsel  cited  Reg.  v.  Mansfield  (e)  ;  Reg.  v.  Lee  (/) ;  Fisher 

V.  Ronalds  (g). 

MaayvoeU  in  reply. 

Williams,  J.,  delivered  the  judgment  of  the  Court  [Williams, 
HoLROYD,  and  Hood,  JJ.]  In  this  case  we  have  to  deal  with  a 
special  case  as  to  the  admissibility  in  evidence  of  a  statement 
made  by  the  prisoner  in  answer  to  a  charge  brought  against  him. 
Counsel  for  the  prisoner  has  contended  that  this  statement 
should  not  be  received  in  evidence,  except  as  to  one  small 
point  in  it — namely,  a  denial  of  the  charge  made  by  the 
prisoner.  I  admitted  the  statement  on  two  grounds — (His 
Honor  read  his  reasons  as  set  out).  The  presentment 
charged  the  prisoner  with  incest  committed  with  his  daughter 
on  a  certain  date,  and  this  statement  substantially  stated 
that  on  a  previous  occasion  the  prisoner  had  committed 
a  grossly  indecent  act  in  the  bed  slept  in  by  his  daughter 
upon  her,  and  had  tried  to  commit  a  similar  outrage  on 
another  occasion.  (His  Honor  next  described  the  manner  in 
which   the  family  slept,  as  set  out  in  the  evidence  of  Jtfary 
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Catherine  Bechaz.)  The  prisoner  state 
occasion — several  months  before  the  ti 
which  he  was  now  prosecuted — he  had 
she  (his  daughter)  slept,  and  had  commi 
act  upon  the  person  of  the  daughtc 
had  tried  to  repeat  the  act  on  an 
at  this  time  the  mother  and  daughters 
On  the  present  charge  the  circumstancej 
same  as  those  admitted  previously  by  the 
ence  is  that  this  time  the  mother  had  1 
into  the  kitchen,  which  adjoined,  to  m 
baby.  The  kitchen  was  separated  from 
thin  canvas  wall,  and  it  was  difficult  to  pi 
the  bed  and  this  wall.  On  this  state 
made  a  very  forcible  address  to  the  ju 
that  it  was  impossible  for  a  man  to  have 
upon  his  daughter,  and  have  connection 
mother  or  other  sisters  seeing  him  or  h 
anyone  who  was  out  of  the  room  hearing 
canvas  partition.  We  think  that  to  n 
statement  was  admissible.  I  told  the  p; 
trial  that  whatever  slight  doubt  I  had  as 
the  statement  before  his  address  was  i 
other  members  of  the  Court  agree  with 
having  been  raised,  this  statement  was 
to  meet  that  defence.  We  offer  no  opini 
or  on  any  other  part  of  the  case.  T 
affirmed. 


Solicitor  for  the  Crown :  Guinness,  Ci 
Solicitors  for  prisoner :   Madden  <fc  B 
Sale). 
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MATTHEWS  v,  THE  TRUSTEES  EXECUTORS  AND  AGENCY  COMPANY  FC. 

LIMITED.  ~ 

Trusts  Ad  1896  {No.  1421),  «.  29,  aub-s.  (1),  subdiv.  (6),  and  sub-s.  2— Breach  November  17,  18. 
of  trust — Fixed  deposit  in  bank^Beconstruction  of  bank — Fixed  deposit  in 
new  bank — Limitation  qf  action — Time  when  cause  of  action  Jirst  accrued. 

A  trustee  company,  in  breach  of  its  trust,  but  without  fraud,  more  than  six       j^ 
years  before  the  action  was  brought  invested  upon  deposit  receipt   for  fixed   f    /'^^i/u^tCa^huJ^ 

periods  trust  moneys  in  a  bank  which  while  they  remained  so  invested,  in  1892,  ^iTi a  hr*/ 

went  into  liquidation.     In  October  of  that  year  the  trustee  company  applied  for       Uf^^ 

and  accepted  in  full  satisfaction  and  discharge  of  the  liability  of  the  bank  in 
liquidation  deposit  receipts  for  fixed  periods  for  similar  amounts  in  a  new 
company  formed  to  purchase  the  assets  of  and  take  over  the  liabilities  of  the 
bank  in  liquidation. 

Hsld^  by  the  Pull  Court,  that  the  transaction  in  1892  was  a  breach  of  trust, 
and  being  within  six  years  of  the  action  being  brought,  the  remedy  therefor 
was  not  barred  by  reason  of  the  Trmis  Act  1896  (No.  1421),  sec.  29,  sub-sec.  ^1), 
snb-div.  {b). 

Per  Madden,  C.J.  It  was  a  breach  of  trust,  because  it  was  the  plain  duty 
of  the  company  at  that  time  to  realize  the  deposit  receipts  in  the  old  bank,  make 
up  any  deficiency  out  of  its  own  funds,  and  invest  the  amount  on  proper 
securities. 

Per  HoLROTD,  J.  It  was  a  breach  of  trust,  because  it  was  in  efifect  a  pay- 
ment off  of  the  old  deposits,  and  an  investment  of  the  amount  upon  the  deposit 
receipts  of  the  new  bank. 

Appeal  by  the  defendant  company  from  so  much  of  the 
decision  of  A'Beckett,  J.,  as  permitted  the  plaintiff  Ellen 
Elizabeth  Jane  Matthews  to  get  for  her  life  the  income  of  the 
two  sums  of  550L  and  449i.  88.  Id.,  which  had  been,  according  to 
his  judgment,  invested  upon  unauthorized  securities,  which 
should  be  restored  by  the  defendant  company  and  invested  upon 
authorized  securities. 

The  facts  and  decision  of  A'Beckett,  J.,  will  be  found 
reported  supra,  p.  258. 

CVf88en  for  the  defendant  company,  appellant — The  defendant 
company  is  willing  to  acquiesce  in  the  decision  of  the  learned 
primary  Judge,  except  so  much  of  it  as  enables  one  of  the 
plaintiffs,  Mrs.  Matthews,  to  obtain  the  benefit  of  the  declaration 
and  order  made  in  favour  of  the  other  plaintiff,  her .  son,  by 
taking  for  her  life  the  income  of  the  restored  fund.  His  Honor 
held  that  she  was  debarred  by  the  Tnista  Act  1896  (No.  1421), 
sec  29,  from  obtaining   relief ;  and   yet   by  giving   the   relief 
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\^  which  he  has  given  in  favour  of  the  otl 

1898  her  the  relief  which  she  asked. 

PTHEws  [HoLROYD,  J.     Is  not  that  quite  rig 

Thb  Williams,  J.    Primd  facie  it  apj 

ijsTKEs  l3^(;  I  understand  that  there  are  decisioi 

ICUTORS 

un>  Madden,  C.J.    The  statute  does  n 

WPANY       you  do  not  impeach  the  decision  so  fa 
«TED.       ^  be  repaid.] 

The  learned  primary  Judge  decided 

did  bar  the  right  of  action  of  Mrs.  Ma 

that  of  the  younger  plaintiff,  and  he  gi 

relief,  which  Mrs.  Matthews  gets  the  be 

that  that  is  contrary  to  the  express  w( 

29,  sub-sec.  2,  of  the  Trusts  Act  1896  ( 

[HoLROYD,  J.     Unless  the  statute  ii 

say  that  that  part  of  His  Honor's  decisi 

The  statute  does  prevent  her  recove 

[Madden,  C.J.   Having  a  co-plaintifl 

The  remedy  for  her  cause  of  action 

[HoLROYD,  J.    Does  not  the  section 

beneficiary  suing  by  himself  ?  ] 

It  is  submitted  that  it  was  meant  1 
like  the  present,  and  the  Court  of  Appe 
The  learned  primary  Judge  should  have 
Matthews  should  get  only  so  much  of  i 
restored  fund  as  represents  interest  on 
deposit  receipts.  As  put  by  Davey,I 
the  trustees  are  entitled  to  retain  for  tl 
of  the  restored  fund. 

[Madden,  C.J.    If  they  leave  the 
on  foot.     But  suppase  the  unauthoriz 
a  large  income,  while  the  market  pri 
for  life  to  lose  the  benefit  of  that  incon 


(a)    Sub-sec.  2  is  as  follows  : — **  No  obtained 

beneficiary    as    against    whom    there  he    coui 

would  be  a  good  defence  by  virtue  of  brought 

this  section  shall  derive  any  greater  or  and  thi{ 

other  benefit  from  a  judgment  or  order  {b)    [ 
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The  trustees  cannot  be  asked  to  keep  on  foot  the  two  invest- 
ments. Nor  did  the  learned  primary  Judge  so  order.  Apart 
from  the  order  of  the  Court,  the  trustees  would  be  entitled  at 
any  time  to  get  in  the  moneys  invested  on  unauthorized  securities 
and  invest  them  upon  authorized  investments.  The  only  test  of 
the  value  of  things  is  their  market  price. 

[HoLROYD,  J.  Not  so.  You  may  be  perfectly  certain  that 
at  such  and  such  a  date  the  price  of  them  will  be  so  much,  and 
you  may  know  perfectly  well  that  they  will  not  fetch  one-tenth 
of  that  now.] 

If  the  public  are  so  certain  that  it  will  be  so  they  will  give  a 
larger  price  for  them.  If  these  deposit  receipts  are  likely  to 
pay  a  large  interest  the  trustees  will  get  a  larger  price  for 
them,  the  benefit  of  which  Mrs.  Matthews  will  receive.  But 
it  is  alleged  even  in  the  statement  of  claim  that  the  bank 
is  not  and  will  not  be  able  to  pay  interest  on  the  deposit 
receipts. 

[Madden,  C.J.  If  the  statute  prevents  her  getting  an 
advantage,  surely  she  is  entitled  to  have  matters  remain  as 
they  were.] 

She  brings  an  action  in  which  she  alleges  that  she  does  not 
want  that. 

[Madden,  C.J.  Is  not  the  effect  of  the  statute  to  leave 
her  where  she  is  ?  ] 

No — not  to  leave  her  where  she  is,  but  to  bar  her  action.  If 
the  market  value  is  not  the  real  value,  there  ought  to  be  an 
inquiry  as  to  the  real  value.  As  the  company  has  itself  to  mak& 
up  the  difference  it  will  get  the  best  price  for  the  deposit  receipts 
that  it  can.  But,  whether  she  is  to  have  the  interest  on  the  old 
investment  or  not,  it  is  submitted  that  the  learned  primary  Judge 
was  wrong  in  deciding  that  she  was  entitled  to  the  whole  of  the 
interest  on  the  investment  of  the  restored  fund.  He  has  also 
ordered  the  company  to  pay  the  costs  of  the  plaintiff  Mrs. 
Matthews,  who,  according  to  his  decision,  has  been  beaten. 
There  is  no  authority  for  ordering  a  successful  defendant  to  pay 
an  unsuccessful  plaintiff's  costs. 

[HoLROTD,  J.  I  do  not  see  how  the  infant's  costs  of  action 
can  be  separated  from  her  costs.] 
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Kekewich,  J.,  .seems  to  think,  in  Re  SoTnemety  at  p.  258,  that 
they  can  be  separated. 

Irvine  and  WarUias  for  the  plaintiif  Mrs.  Matthews,  respon- 
dent— If  this  investment  is  not  to  be  treated  as  a  bad  investment 
for  Mrs.  Matthews  she  is  entitled  to  have  it  remain  there. 

[Madden,  C.J.  Were  it  not  for  the  statute  the  trustee 
would  be  entitled,  as  Mr.  Cussen  says,  as  soon  as  he  found 
that  it  was  a  bad  investment  to  sell  it,  make  up  the  difference* 
and  invest  the  whole  on  a  proper  security.] 

In  Re  Somerset,  cited  contra,  there  was  no  order  to  sell. 
The  mortgaged  property  wfits  confirmed  as  part  of  the  trust 
estate,  but  the  balance  had  to  be  made  up  by  the  truste&s— it 
was  an  authorized  investment  made  negligently. 

[HoLROYD,  J.  You  cannot  elect  to  hold  the  security  if  the 
infant's  interest  requires  that  the  whole  money  should  be 
replaced.  What  judgment  do  you  say  ought  to  have  been 
made  ?] 

We  say  the  judgment  of  A'Beckett,  J.,  is  perfectly  right 

[HoLROYD,  J.  If  it  had  not  been  for  the  statute  I  should 
agree  with  you. 

Williams,  J.  So  should  I,  but  the  statute  and  Somermt'a 
Case  alters  it.] 

When  His  Honor  ordered  that  all  the  money  should  be 
restored  he  deprived  us  of  any  interest  that  we  should  have  got 
on  the  deposits. 

[Madden,  C.J.  Before  the  statute  the  CJourt  would  have 
required  the  unauthorized  investment  to  be  sold  and  the 
balance  to  be  made  up  by  the  trustees,  but  the  question  is 
whether  the  statute  has  not  made  an  alteration.  It  says  that 
one  barred  by  it  is  not  to  get  the  advantage  which  another  not 
barred  might  get.  The  statute  takes  from  the  former  the  right 
to  complain,  but  it  does  not  do  away  with  his  interest  in  the 
improper  investment.] 

The  judgment  of  A*Beckett,  J.,  was  correct  on  other  grounds. 
The  statute  did  not  apply,  because  this  was  a.  specialty  debt 
The  company  was  a  party  to  the  settlement,  which  was  under 
seal.  Its  provisions  show  the  company  was  a  party  to  a  contract 
which  amounted  to  more  than  a  mere  acceptance  of  the  trusts  of 
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the  settlement,  e.g.,  there  was  a  covenant  by  the  trustees  to 
invest  A  breach  of  that  makes  a  specialty  debt:  Holland 
V.  Holland  (c) ;  Wood  v.  Hardiaty  (d). 

[HoLROTD,  J.  The  agreement  is  between  parties  other  than 
the  trustee.  As  a  rule  a  trustee  merely  a^ccepts  the  trust  out 
of  pure  goodnature.     There  is  no  consideration  for  his  doing  it.] 

No  consideration  is  necessary.  Even  a  declaration  under  seal 
that  he  will  stand  possessed  on  certain  trusts  would  be  sufficient : 
Richardson  v.  Jenkins  (e) ;  or  an  acknowledgment  that  he  re- 
ceived the  money  under  his  hand  and  seal:  Oiffoi'd  v.  ManLey  (/) ; 
or  an  acceptance  under  seal  of  a  trust:  Wynch  v.  Grant  (g)\ 
Isaacson  v.  Harwood  {h). 

[HoLROYD,  J.  The  parties  other  than  the  trustees  seem  to 
declare  the  trusts  of  this  deed,  e.g.,  the  use  of  the  words  ''  de- 
clared and  agreed."] 

Such  words  are  sufficient  to  make  a  covenant  by  any  of  the 
parties  who  execute  the  instrument.  It  is  further  submitted 
that  there  was  a  continuing  duty  to  invest  on  a  proper  invest- 
ment, and  that  the  not  doing  so  was  a  continuing  breach  of 
trust. 

[Williams,  J.  If  it  was  his  duty  at  once  to  put  the  money 
on  a  proper  security  I  do  not  see  the  continuing  breach  of  trust.] 

His  duty  under  the  deed  remained  the  whole  time. 

[HoLROYD,  J.  The  last  deposit  was  on  22nd  March  1890. 
The  trustees  could  not  help  the  reconstruction  in  1892.  They 
were  forced  to  it  by  the  Act  of  Parliament.] 

No ;  it  was  not  done  under  the  Act  of  1892,  which  was  not 
then  passed,  but  under  the  Companies  Act  1890,  although  it  is 
included  as  one  of  the  banks  as  to  which  the  Act  of  1892  after- 
wards applied,  by  reason  of  the  Reconstracted  Companies  Act 
1893  (No.  1546).  Nor  under  the  scheme  of  reconstruction  was 
there  any  compulsion  put  upon  trustees  to  take  the  new  deposit 
receipts.  There  was  in  the  scheme  special  provision  made  for 
those  depositors  who  could  not  properly  take  the  new  deposit 
receipts.    There  was  also  an  option  given  to  take  preference 
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shares  in  place  of  the  old  deposit  reee 

new  deposit  receipts  in  place  of  the 

argued  that  they  could  take  the  pre 

therefore  submitted   that  the  learned 

error  when  he  held  that  the  transacti 

operation,  because  they  could  have  d< 

the  scheme. 

(i)    By  the  scheme  of  reconstruction  issue  to 

of  the  old  bank  or  company  referred  to  or  depo 

it  was  provided  that  the  liquidator  of  in  exchi 

the  old  company  should    sell    to  the  receipt 

new  bank  or  company  (which  had  been  pany,  ai 

formed  to  buy  its  assets)  all  the  old  or  dep< 

company's  real  and  personal  property,  over  sh 

and  that  the  new  company  should  pay  ducted 

to  him  800,000^.  in  ten  payments,  as  and  the 

follows,    namely :  —  7   eightieth    parts  the    liq 

thereof  on  the  1st  April  in  each  year  respect 
up  to  and  inclusive  of  the  1st  April  It  a) 

1897i  and  9  eightieth  parts  on  the  Ist  made  is 

April  1898  and  on  the  1st  April  in  each  the     li< 

of  the  following  years  up  to  and  inclu-  acquire 

sive  of  the  year  1902,  and  should  issue  on  all  s 

to  such  debenture  holders  or  depositors  not  bee 

or  customers  of  the  old  company  as  it  that    t 

in  its  discretion  might  think  fit   pre-  binding 

ference  shares  in  the  new  company  in  compao 

exchange  for  their  debentures  or  deposit  holders 

receipts  or  claims  against  the  old  com-  the  old 

pany  to  the  extent  of  at  least  500,000/.,  and  ac( 

and  should   indemnify  the    liquidator  the  nei 

against  all  claims  of  every  description  debenti 

in  respect  of  such  debentures,  deposit  debtedi 

receipts,    or   claims    against    the    old  extent 

company,    and    in    the    event  of   any  and  urn 

debentures,  deposit  receipts,  or  claims  and    ci 

against   the   old   company    being    ex-  actuall; 

changed  for  preference  shares  in  the  the  del 

new  company  in  excess  of  500,000/.,  the  ne 

the  amount  of  such  excess  should  from  the  ne^ 

time  to  time  as  it  arose  be  deducted  agree  t< 

from  the  said  800,000/.,  and  the  new  deposit 

company  might  at  its  option,  with  the  old  coi 

consent   of   any  debenture    holder  or  600,00C 

depositor  or  customer  of  the  old  com-  the  nei 

pany,  take  over  the  liability  of  the  old  waive 

company  with  reference  to  any  such  conditi 

person's  debenture  or  deposit  receipt  upon, 
or  claim  against  the  old  company,  and 
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[HoLROYD,  J.  The  learned  Judge's  calling  it  a  salvage 
operation  certainly  makes  it  look  as  if  he  thought  they  could  do 
nothing  else.] 

lCu88en — His  Honor  thought  they  could  not  do  anything  that 
was  not  worse  for  their  cestuis  que  trustenfl 

It  was  a  deliberate  deppsit  by  the  trustee  company  of  the 
trust  funds,  and  was  a  fresh  breach  of  trust 

[Williams,  J.  It  was  the  company's  duty  then  to  get  as 
much  as  they  could  out  of  the  wreck,  and  invest  it  in  proper 
securities.  If  the  company  could  get  nothing  or  not  sufficient  it 
should  replace  the  rest. 

HoLROYD,  J.  Yes — get  as  much  as  they  can,  and  replace  the 
rest- 

Madden,  C.J.  Really  it  comes  to  this:  the  trustee  has 
by  his  own  wrong  act  got  himself  into  Scylla,  and  if  he 
wants  to  get  out  of  it  by  going  into  Charybdis  it  is  his  own 
look-out.] 

There  was  nothing  to  give  the  trustee  a  right  to  take  the 
deposit  receipts  at  that  time.  The  learned  primary  Judge 
exercised  his  discretion  as  to  costs,  and  he  had  a  discretion 
under  the  Judicature  Act. 

[Madden,  C.J.  Not  that  an  unsuccessful  pliuntiff's  costs 
should  be  paid  by  a  successful  defendant.  You  will  find 
the  cases  show  that  the  Court  can  do  almost  anything  except 
that.] 

There  can  be  no  appeal  as  to  costs  only. 
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Cu89en  in  reply — ^An  order  such  as  was  made  by  A'Beckett, 
J.,  would  repeal  the  express  provisions  of  sec.  29  of  the  Trusts 
Act  1896.  What  order  then  should  be  made  ?  If  the  adult 
plaintiff  is  to  be  entitled  to  the  income  of  the  old  deposit 
receipts,  and  the  trastee  company  has  to  restore  the  whole  fund, 
it  would  mean  that  the  company  would  have  to  keep  two  funds 
on  foot,  and  having  paid  208.  in  the  pound,  might  eventually 
lose  the  value  (128.  in  the  pound)  of  the  deposit  receipts.  If 
there  is  anything  in  values,  then  the  fair  method  would  be  to 
limit  the  tenant  for  life  to  the  interest  earned  by  the  authorized 
investment  of  so  much  of  the  restored  fund  as  represented  the 
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£^  market  value  of  the  deposit  receipts,  and 

1898  retain  the  interest  earned  by  the  authoriz 

ltthbws      balance  of  the  restored  fund.    It  is  submiti 

r|J^j  in  accordance  with  the  authorities  :  Bate  ' 

lUOTiKs       hilVa  Law  of  Trusts  (4th  ed.),    557.     Tl 

AND  ordered  the  trustee  company  to  sell  out 

»MPANY       ment  and  invest  the  proceeds  upon  authori 

[MiTBD.       y  Ouardians  of  Edmonton  (I) ;  Harrisori 

the  trustee  company  would  be  protected 

doing  when  it  found  out  it  was  a  breach  oj 

of  DaHmouth  (n).    It  cannot  be  properly  i 

for  life  is  entitled  to  have  the  old  investni 

as  to  get  a  larger   interest.     The  Court 

refund   any   interest   received   more    thai 

received  by  her  :  Mills  v.  MUls  (o) ;  Hood 

client  is  willing  to  accept  the  evidence  gi 

that  the  market  value  of  the  deposit  recc 

is  128.  in  the  pound,  or  to  have  an  inqi] 

value  is. 

[Madden,  C.J.  The  point  we  most  des 
the  question  of  the  last  breach  of  trust  in  ] 
That,  it  is  submitted,  was  not  a  breach 
endeavour  by  the  trustee  company  to  do  tl 
beneficiaries.  That  was  admitted  in  the  ( 
case  when  the  defendant  was  about  to  addu( 
circumstances  under  which  the  new  deposil 
for  and  accepted.  The  trustee  had  to  save  f 
it  could.  It  was,  as  the  learned  primary  J 
operation. 

[HoLROYD,  J.  It  is  all  very  well  t( 
operation,  but  there  is  no  proof  that 
by  it  or  that  the  trustee  company  had  any 
saying  that  anything  would  be  saved  by  i 
person  who  knows  the  security  is  unauth< 
and  again  and  merely  saying  it  was  for  th< 

{k)    [1855]  5  De  G.  M.  &  G.  338.  {n)    [1802 

(/)     [1883]  31  W.R.  76.  (o)     [1835 

(m)   [1858]  4  Jnr.  N.S.  550.  (/>)    [1854 
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It  was  better  than  taking  preference  shares  or  waiting  ten 
years  to  see  if  the  money  would  be  paid  back. 

[HoLROYD,  J.  There  was  a  fourth  thing  that  the  trustee 
company  could  have  done.  It  could  have  f  ut  the  whole  money 
back  and  placed  it  upon  an  authorized  investment.] 

Its  not  then  doing  so  was  not  then  a  breach  of  trust.  It 
ought  to  have  done  that  in  1890.  The  breach  of  trust  was 
committed  then. 

[HoLROYD,  J.  There  was  either  a  continuous  breach  of 
trust  or  there  was  a  new  breach  of  trust  in  1892.] 

There  was  a  continuous  cause  of  action  from  1890,  when  the 
cause  of  action  first  arose. 

[HoLROYD,  J.  I  do  not  like  the  term  cause  of  action — it 
comes  from  the  common  law,  and  we  are  now  dealing  with 
equitable  rights.] 

It  is  the  term  used  in  the  cases.  The  defence  of  the  Statute 
of  LimitoUiims  is  to  be  treated  as  if  it  were  a  plea  of  the  statute 
pleaded  at  common  law  to  an  action  for  money  had  and  received  : 
Per  A.  L.  Smith,  L.J.,  in  Re  Somerset  (g).  Nothing  the 
trustee  company  did  in  1892  increased  the  losa  What  it  did 
minimized  the  loss,  and  the  learned  primary  Judge  so  held. 

[HoLROYD,  J.  What  was  done  in  1892  was  this : — At  a  par- 
ticular stage  it  was  discovered  that  instead  of  a  proper  invest- 
ment paying  interest  and  yielding  a  revenue  for  the  tenant  for 
life  the  trustee  company  had  an  investment  which  became 
entirely  unproductive.  An  agreement  was  then  made  between  the 
creditors  of  the  old  bank  and  the  new  bank,  under  which  persons 
whose  money  became  due  immediately,  in  consequence  of  the 
inability  of  the  bank  to  pay  it  off,  were  able  to  reinvest  the 
money  with  another  bank.  It  is  the  same  thing  as  if  they  had 
sold  the  debt  and  reinvested  the  proceeds  on  deposit  receipt 
with  another  company,  and  that  would  have  been,  as  it  appears 
to  me,  another  distinct  improper  investment. 

Williams,  J.  It  seems  to  me  that  you  must  look  at  this  in 
the  same  way  as  if  in  1892  the  trustee  company  had  taken  this 
money  out  of  the  Australian  Deposit  Bank  and  invested  it  in, 
say,  Western  Australian  mines  or  something  of  that  sort.] 

iq)    [1894]  1  Ch.,  p.  268. 
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^  It  did  not  take  the  money  out.     Th( 

3  exist.     It  was  misinvested. 

Bws  [HoLROYD,  J.    It  cannot  be  allowed 

Statute  of  Limitations  by  taking  advai 


B 

'^^      deliberately   repeating  its   previous   vi 
>  company   exchanged  a  debt  for  certs 

^^y       does  not  matter  that  no  money  passed. 
*"•       the  money  out  of  one  company  and 
receipt  in  another.] 

Neither  really  nor  substantially  was 
first  company.  It  could  not  be  got  out 
pany  merely  abandoned  the  right  it  hi 
which  was  in  liquidation,  for  a  similar  1 
against  a  company  which  was  a  going  c 

[HoLROYD,  J.  I  think  the  trustee  ( 
to  say  that  it  did  not  get  the  money  c 
have  had  the  money,  and  to  have  had  ii 

I  admit  it  was  its  duty  then  to  i 
say  that  it  was  not  then  for  the  first  ti 
The  cestuia  que  ti^stent  had  a  right  fc 
then,  but  they  had  had  that  right  since 

[HoLROYD,  J.  Directly  it  appeared 
income  for  the  tenant  for  life  the  tru 
sold,  and,  taking  out  of  its  own  pocket 
diflFerence,  could  have  invested  the  who! 
an  authorized  security ;  but  inste€ul  o 
a  new  investment  equivalent  to  the  ol( 

Suppose  the  deposit  receipts  in  t 
worthless  and  would  not  sell,  could  it 
company  then  committed  a  fresh  breac 
not  then  repay  the  money  out  of  its  o^ 
be  said  that  it  was  then  for  the  firs 
trustee  company  to  sell  the  deposit  n 
both  worthless  ?  It  is  submitted  thi 
ought  to  be  answered  in  the  negative. 
LiTaitationa  is  concerned,  this  case  is  ] 
Levna  (r),  where  a  solicitor  gave  bad  a 
(r)    [1896]  22  V,L.R. 
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contmued  to  be  acted  upon  for  more  than  six  years,  when  loss 
occurred  from  following  it.  It  was  there  held  that  the  statute 
commenced  to  run  as  soon  as  the  bad  advice  was  given — not 
from  the  time  when  loss  occurred  through  following  it. 

Madden,  C.J.  This  is  an  appeal  from  the  judgment  of 
our  brother  A'Beckett  in  an  action  in  which  the  plaintiffs 
set  out  that  under  a  settlement  certain  trust  funds  were  to 
be  invested  in  a  certain  way,  and  the  tenant  for  life  was 
to  have  the>  advantage  of  the  income  during  her  life.  The 
male  plaintiff  was  the  remainderman.  It  was  alleged  that  on 
the  22nd  March  1888  the  defendant  company  in  breach  of  trust 
invested  a  certain  sum  by  depositing  it  with  the  Australian 
Deposit  and  Mortgage  Bank  Limited  for  two  years,  and  on  the 
11th  November  1889  deposited  another  sum  with  the  same  bank 
for  three  years.  That  on  the  22nd  March  1890,  the  original 
deposit  having  become  due,  the  defendant  company  redeposited 
it  with  the  same  bank  on  fixed  deposit  for  two  years.  Then  it 
goes  on  to  say  "  the  defendant  company  on  or  about  the  4th  day 
of  October  1 892  further  in  breach  of  the  provisions  of  the  said 
indenture "  (i.e,,  the  marriage  settlement)  "  and  of  the  trusts 
thereby  created  applied  for  and  accepted  deposit  receipts  in  the 
said  new  company "  (the  old  company  was  in  liquidation,  the 
new  company  bought  its  assets)  "  for  the  amount  of  999i.  88.  Id., 
payable  as  follows : — 449i.  88.  Id  in  5  years  from  the  first  day  of 
April  1892,  and  550?.  in  5  years  from  the  11th  day  of  November 
1892  in  full  satisfaction  and  discharge  of  the  liability  of  the  said 
first  mentioned  bank  (in  liquidation)  to  the  said  defendant 
company  in  respect  of  the  beforementioned  deposits  in  the  said 
bank,  and  thereby  discharged  the  said  bank  from  its  said 
liability."  Then  it  goes  on  to  say  that  the  deposit  receipts  so 
accepted  are  of  less  value  than  the  sums  invested  would  have 
been  if  properly  invested  according  to  the  trusts. 

The  restitution  of  the  fund  is  prayed  by  both  the  plaintiffs. 
So  far  as  the  deposits  in  1888,  1889,  and  March  1890  are  con- 
cerned, the  new  Statute  of  Limitations,  which  has  been  passed 
in  this  colony  as  an  amendment  to  the  Trusts  Act,  was  pleaded 
as  against  the  plaintiff.     It  was  said  that  the  statute  had  run 
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against  those   particular  investments, 

Mrs.  Matthews  had  no  right  of  actio] 

investment.      The  defendant  then  go 

investment  in  October  1892,  the  acce 

the   new    company.     As   to   that   cer 

pleaded,    but  not  the    statute.      The 

pleaded   to  that  if    it  was   a   breacl 

decided  that  there  was  a   brearch  of  i 

posits  in  1888,  1889,  and  1890,  and  dire 

to  make    good    the  original    trust  fi 

StcUute  of  Limitations  had  run  againsi 

that  therefore  she  was  not  entitled  to  a 

that  which  the  male  plaintiff  had ;  but, 

fund  to  be  reinstated,  for  the  securi 

the   learned    Judge    considered    the 

tenant  was  entitled  to  the  advantage  c 

— that  there  was  no  reason  for  depri 

which    would    accrue    from     the    pro 

reinstated  fund,  and  that  she  was  entit 

fund  for  her  life,  notwithstanding  the 

There  is  an  appeal  from  so  much  of  th( 

It  is  contended  on  behalf  of  the  def  em 

A'Beckett,  J.,  was  wrong  in  directing  i 

should  get  the  income  of  the  restored 

and  that  she  wa.s  entitled  to  the  income 

fund  as  would  represent  the  market  pri< 

representing  the  investment.     We  thinl 

was  right,  but  for  reasons  different  to 

themselves    to    him.      We    think    it 

opinion  on  the  other  matters — but  we 

ments  referred  to  in  paragraphs  8,  9,  an 

claim  made  in  1888,   1889,  and  1890  w 

the  statute  would  probably  apply — tha 

deprive  the  female  plaintiff  of  at  least 

interest    arising  from  the    restored  fu 

which    were   to   A*Beckett,  J.,  sufficien 

entitled.     But  before  us  it  has  been  pc 

transaction  which  arose  in  1892  by  wh 
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of  realizing  the  fund  when  the  old  bank  got  into  difficulties  and 
subsidizing  it  by  moneys  of  their  own,  as  was  their  plain  duty  to 
have  then  done,  entered  into  an  entirely  new  transaction.  They 
took  the  receipts  of  the  new  bank  for  longer  periods  in  discharge 
of  the  old  bank,  and  did,  in  fact,  discharge  the  old  bank.  We 
think  that  was  an  effectual  dealing  with  the  funds  of  the  estate 
—in  this  way — that  they  could  have  followed  the  funds  and 
that  they  took  on  themselves  there  and  then  the  further  misuse 
of  the  fund  instead  of  restoring  the  fund — getting  what  they 
could  out  of  the  old  bank,  and  making  up  the  balance  out  of  their 
own  pockets.  It  was  intended  to  be  an  operation  effected  with 
the  trust  funds,  and  we  think  that  was  a  transaction  for  which 
the  female  plaintiff  might  have  complained  apart  from  the  others 
altogether.  We  think  if  she  made  that  alone  her  charge  she 
might  succeed  on  it.  That  being  so,  manifestly  the  breach  of 
trust  did  not  fall  within  the  statutory  period,  and  it  is  not 
pleaded  against  it.  Therefore  on  that  ground  we  think  His 
Honor's  judgment  is  right  in  directing  not  only  that  the  fund  be 
restored,  but  that  the  life  tenant  be  entitled  to  the  proceeds  of  its 
investment  during  her  life.    Appeal  will  be  dismissed  with  costs. 

That  also  disposes  of  another  point  which  was  raised,  that 
A'Beckett,  J.,  had  no  jurisdiction  to  order  the  successful 
defendant  to  pay  the  unsuccessful  plaintiff's  costs.  By  this 
judgment  she  is  successful. 

As  to  the  other  point,  that  the  judgment  of  A*Beckett,  J., 
should  be  varied  on  the  ground  that  the  tenant  for  life  was 
entitled  only  to  the  product  of  so  much  of  the  restored  fund  as 
would  be  equivalent  to  the  value  of  the  misinvested  fund, 
we  abstain  from  commenting,  because  in  our  opinion  it  is  not 
necessary  to  consider  it  in  this  action.  As  to  the  other  point, 
whether  or  not  this  amounted  to  a  specialty  debt,  we  offer  no 
opinion,  because  it  is  unnecessary. 
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Williams,  J.  If  this  was  a  breach  of  trust  in  October 
1892,  as  I  think  it  was,  when  the  trustee  company  changed 
deposit  receipts  in  the  old  company  for  deposit  receipts  in 
another  new  company  of  equivalent  value — equivalent  in 
amount — if  that   was   a   breach   of    trust,   the   statute    would 
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^'^'  only  begin  to  run  against  the  female 

1898  and  as  six  years  would  not  have  el 

LTTHBws  and  the  commencement  of   the  acti< 

Thb  ^  against  her,   and  if  it  is  not  she 

IU8TEKS  position  as  to   relief  as   the   infant 

AND  the  judgment  given  by  A'Beckett,  J.,  if 

OKNCY 
►MPANY 

^^^-  HOLROYD,  J.     I  desire  to  offer  n 

liama,  J.  various  points  in  this  case,  except  ( 
uphold  the  judgment  given  by  the  lei 
the  transaction  in  1892  was  a  repetiti 
dealing  with  the  trust  moneys.  In  the 
was  placed  on  deposit  with  a  bank  wi 
it  were  an  investment  and  an  authori 
the  debt  due  to  the  trustee  as  such  b} 
the  money  has  been  deposited  was  vir 
company,  who  gave  certain  deposit  r 
constituted  themselves  the  debtors  of 
new  transaction  in  which  the  trustee 
these  moneys  as  if  it  were  an  invei 
investment.  For  that  reason  I  think  i 
trust  in  1892,  and  that  being  so  the 
limitation  of  suing  does  not  apply. 

Solicitors  for  defendant  compar 
Cavipbell. 

Solicitors  for  plaintifis,  respondc 
Hall. 
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KIRBY   V,   THE   VICTORIAN   RAILWAYS   COMMISSIONER.  ^ 

Practice— TVkU  by  jury— Evidence— Nonsuit— Action  for    negligence— Ofiue   of     „,  ^^^ 

rebruary  loy 
March  3. 


Where  the  circumstanoes  adduced  in  evidence  by  the  plaintiff  In  an  action 
for  negligence  are,  in  the  absence  of  direct  proof  of  negligence,  act  consistent 
with  the  injury  being  caused  by  his  own  negligence  as  with  it  being  occasioned 
by  the  negligent  omission  of  the  defendant,  the  plaintiff  faiU  to  satisfy  the 
onus  of  proof  upon  him,  and  should  be  nonsuited. 

Wakelin  v.  London  and  8,  W,  Railway  Co,  (12  App.  Cas.  41)  applied. 

Per  Hood,  J.  The  rule  that  a  railway  station  must  be  so  lighted  that  persons 
lawfully  thereupon  may  be  in  reasonable  safety  applies  only  to  such  persons,  and 
does  not  extend  to  persons  outside  the  premises. 

Appeal  from  the  County  Court. 

The  facts  and  arguments  may  be  sufficiently  collected  from 
the  judgment  of  Williams,  J. 

The  appeal  was  heard  by  the  Full  Court,  consisting  of 
Williams,  Holroyd,  €uid  Hood,  JJ. 

McArihur  for  the  plaintiff  appellant. 

Box  and  Cuasen  for  the  defendant  respondent. 

Cur.  adv.  vult 
The  following  judgments  were  read  : — 
Williams,  J.  The  plaintiff's  daughter,  who  had  a  return 
ticket  from  Fakenham  to  Melbourne,  was  proceeding  to  Paken- 
ham  station  in  order  to  return  to  Melbourne  by  the  night  train. 
The  night  on  which  she  was  killed  was  an  extremely  dark  one, 
and  she  had  only  been  to  Fakenham  on  two  or  three  occasions 
before.  The  approach  to  the  station  w&s  fenced,  but  there  was 
no  light  to  indicate  or  make  manifest  the  approach.  A  high 
road  led  to  this  approach,  and  continued  on  past  it  down  to  and 
crossing  the  railway  line.  This  high  road  was  also  fenced.  It 
crossed  the  line  by  what  is  known  as  an  open  crossing,  with 
cattle  pits  immediately  adjacent  to  either  side  of  the  crossing. 
This  crossing,  like  the  approach,  was  also  not  lighted,  and  this 
crossing  was  distant  from  the  approach  only  33  yards — 99  feet. 
The  station  was  lighted  to  a  certain  extent,  but  anyone  going  in 
the  direction  of  the  station  from  the  house  which  the  plaintiffs 
V.L.R.,  Vol.  XXIV.  R  R 
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^'^'  daughter  on  the  night  in  question  left 

1899  these  lights,  as  they  would  be  obscured 

KiRBY         These  station  lights,  however,  threw  a  s 

The  ^f  ^^®  goods  shed,  which  was  on  the  c 

JicTORiAN      The  plaintiffs  daughter  was  killed  by  a 

kiMissioNER.  apparently  at  a  point  on  the  line  close  t 

''iUianu,  J.     appears  to  have  been  caught  by  an  inc 

cattle  pit  nearer  to  the  station,  into  whi< 

at  a  point  immediately  beyond  it,  inasi 

were  found  commencing  at  a  point  two 

nearer  to  the  station,  continuing  to  wl 

On  these  facts  the  plaintiff  brought  an  a 

ants,  but  was  nonsuited  by  the  Judge  ( 

the  ground  that  there  was  no  evidence  t 

daughter's  death  was  occasioned  by  any 

part   of  the  defendants   for   which  the 

From  this  decision  the  plaintiff  has  app 

to  decide  whether  that  nonsuit  was  rigl 

Counsel    for    the   plaintiff  urged   I 

approach  to  the  station — namely,  that 

very  short  distance  of  the  legitimate  ap 

approach  was  dangerous  it  became  the  c 

light  either  the  one  approach  or  the  otl 

the  conclusion  that  the  approach  which 

close  to  the  one  that  was  not  that  on  a  < 

had  a  right  to  go  to  the  station  might  re 

for  the  other. 

This  proposition  may  or  may  not  be 
inclined  to  think  it  is.  If  a  station  maj 
of  two  underways  close  together,  an 
dangerous  condition,  I  think  it  would  hi 
authorities  to  indicate  in  some  way  wh: 
which  is  dangerous.  But  it  is  not  suffi( 
establish  this  proposition.  To  defeat  tli 
establish  that  there  is  evidence  fit  to  be 
the  death  of  her  daughter  was  caused 
omiasion  of  the  defendants.  This  it  app 
to  do. 
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:  the  appellant  has  pressed  upon  us  that  there  was 
to  a  jury  that  the  deceased,  who  was  a  compara- 
to  the  locality,  when  endeavouring  to  go  to  the 
)  regular  and  legitimate  approach,  on  account  of 
iot  being  able  to  see  that  approach,  and  misled  by 
ight  on  the  roof  of  the  goods  shed,  followed  the  Commissioner 
ich  led  to  the  approach  further  on  till  she  struck  wuiianu,  J. 
3ing,  and  that  then  seeing  the  station  lights  she 
the  line  in  mistake  for  and  thinking  it  was  the 
ich,  and  that  then  she  either  immediately  stepped 
1  into  the  cattle  pit  or  was  caught  by  the 
1  before  she  discovered  her  mistake,  and  that 
is  mistake  or  blunder  in  consequence  of  the 
ssion  of  the  defendants.  But  assuming  that  on 
3  propinquity  of  the  two  approaches  there  was 
egligence  to  go  to  the  jury  on  the  part  of  the 
not  lighting  one  or  other  of  the  two  approaches — 
nee  fit  to  be  submitted  to  a  jury  that  by  reason 
ent  omission  on  the  part  of  the  defendants  the 
by  her  death.  I  think  there  is  not ;  for,  admitting 
of  the  theory  as  to  the  cause  of  death  advanced  by 
e  plaintiff,  it  is  equally  possible  that  having  passed 
.pproach,  and  having  reached  the  crossing  she 
ected,  instead  of  retracing  her  steps,  to  go  along 
ds  the  station  in  order  to  catch  her  train.  If  this 
the  defendants  would  of  course  not  be  liable,  and 
5  quite  as  consistent  with  this  being  the  fact  as  it 
be  of  facts  propounded  by  counsel  for  the  appellant, 
las  to  prove  that  the  deceased's  death  was  occasioned 
he  negligent  omission  of  the  defendants.  If  in  her 
io  this  she  adduces  in  evidence  facts  which  are  as 
ih  the  deceased's  death  being  caused  by  her  own 
with  her  death  being  occasioned  by  the  negligent 
e  defendants  the  plaintiff  fails  to  satisfy  the  onus 
ch  the  law  casts  upon  her  and  she  is  properly 
akelin  v.  L.  and  S,  W.  Railway  Co,  (a) 
je  Lord  Halsbury  in  delivering  the  judgment  of  the 
(a)    [1886]  12App.  Cas.  41. 
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^•^'  House  says : — "  If,  in  the  absence  of  dii 

1899  material  words)  **the  circumstances  whic 

KiRBY  equally  consistent  with  the  allegation  of  iV 

>P^g  denial  of  the  defendants,  the  plaintiff  fail 

Victorian      reason  that  the  plaintiff  is  bound  to  estab 
Railways  '^ 

Commissioner,    the  proposition — Ei  qui  ajffii*mat  non  ei  qt 

WUlianu,  J,     hatio"    And  further  on  in  the  judgment  1 

fest  that  the  plaintiff  who  gives  evidenc 

which  is  equally  consistent  with  the  wrou] 

plains  having  been  caused  by — in  this  sei 

have  occurred  without — her  husband  s  owi 

negligence  of  the  defendants  does  not  pre 

by  the  defendants*  negligence.*'     For  the 

I  think  the  nonsuit  was  right,  and  that  t 

dismissed,  with  costs.     I  am  requested  bj 

to  state  that  he  concurs  in  this  judgment. 

Hood,  J.  In  order  to  succeed  in  this  b 
to  establish  some  negligent  act  or  omissic 
brought  about  her  daughter  s  death.  Sh< 
which  if  believed  would  justify  the  conclus 
or  his  servants  had  violated  some  duty  o 
and  had  thereby  brought  about  the  inji 
think  that  she  ha^s  not  succeeded  in  doino 
that  as  the  cattle  pit  was  near  to  the  entra 
been  a  light  on  either  or  both.  Now  as 
gateway,  a  railway  station  like  any  other 
so  lit  up  at  night  that  persons  lawfully  tli 
able  safety.  But  this  only  extends  to 
premises.  The  plaintiff's  contention  is  tl 
be  so  lighted  as  to  be  easily  found  by 
premises.  If  so  the  occupier  of  an  ill-lit 
for  injuries  caused  by  an  obstruction  in  th 
another  if  the  person  injured  had  been 
house  and  in  looking  for  it  had  fallen 
This  cannot  be  right  If  it  were  every  mi 
to  hang  out  a  lamp  in  front  of  his  door- 
imposed  on  householders.     Then  it  was  f 
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pit  should  have  been  lit.     Against  this  it  was  correctly  pointed  ^^ 

out  by  Mr.  Box  that  the  owner  of  property,  upon  which  is  a  1899 

dangerous  excavation  alongside  the  highway,  owes  a  duty  only         Kibby 

to  persons  passing   along   that   highway   who   are   injured  by  rj,^^ 

accidentally  falling  in.     Here  there  is  nothing  to  justify   the      Victorian 

supposition  that  the  unfortunate  young  lady,  intending  to  pass  Commissioner. 

along  the  highway  fell  into  the  pit,  but  everything  tends  against       h^^j, 

such  a  conclusion.     The  case  was  then  presented  in  another,  and 

a  much  more  impressive  way.    There  are  two  openings  in  the 

station  fence  somewhat  alike,  and  within  a  short  distance  of  one 

another,  one  safe  and  the  other  dangerous,  and  it  was  contended 

that  it  is  a  question  for  a  jury  to  decide  whether  some  precaution 

should  not  have  been  taken  to  prevent  mistakes,  and  to  enable 

passengers   at   night   to   distinguish    between    them,  especially 

having  regard  to  the  effect  of  the  lights  at  the  station.     The 

answer,  however,  seems  to  be  that  there  is  no  evidence  of  any 

mistake.     The  body  of  the  deceased  was  found  on  the  lines — 

a  place  where  'prvmA  fade  she  had  no  right  to  be — and  it  is  all 

conjecture  as  to  how  she  came  there.     The  plaintiff  puts  it  that 

the  deceased  had  turned  in  at   the   cattle-pit  opening  in  the 

belief  that  it  was  the   proper  roadway  ;   but   the  evidence  is 

equally  consistent  with  the  view  that  when  she  arrived  at  the 

rails  she  knew  by  the  appearance  of  the  ground  that  she  had 

passed  the  gate,  but,  fearing  that  she  might  miss  the  train, 

turned  off  to  make  a. short  cut,  in  ignorance  of  the  existence 

of  the  cattle  pit.     Evidence  such  as  this  establishes  neither  case, 

and  the  plaintiff,  on  whom  the  onus  of  proof  rests,  must  fail : 

Yfokdin  v.  L,  &  S.  W.  Ry,  Go.  (6).    The  nonsuit,  therefore,  in 

my  opinion  was  correct.     I  prefer  to  express  no  conclusion  as 

to  the  liability  of  the  defendant  even  if  the  mistake  had  been 

established. 

Ajypeal  dwmiiaaecl; 

Solicitors  for  the  plaintiff :  Gillott,  Bates  &  Moir. 
Solicitor  for  the  defendant :  Ouinnese,  Crown  Solicitor. 

R.  H.  c. 

{b)     12  App.  Cos.  4]. 
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598  In  re  THE   MURRAY  RIVER   STOCK.   STATK 

w- 15,  16.  AGENCY  COMPANY   LIMIT 

yary  3.      Company  —  Winding  up —  Voluntary    liquidalion  —  . 
covenant— Companies  Act  1896  {No.  14 


ikeU,  J. 


A  trading  company  executed  an  instrument  of  i 
moneys  owing  by  the  company,  and  by  a  covenant  u 
interest  at  a  certain  rate.  During  the  currency  of  t1 
went  into  voluntary  liquidation.  The  mortgagee  claii 
the  date  of  the  winding  up. 

Held,  that  the  claim  could  not,  by  reason  of  tl 
Act  No.  1482,  be  allowed. 

In  re  the  Irrigable  Estates  Go.  Limited  (23  V.L.R.  4 

Summons  on  behalf  of  the  liquidators 
Stock,  Station,  and  Commission  Agency 
determination  of  the  following  questions  i 
the  company : — 

1.  Is  the  Australian  Joint  Stock  Banl 
rank  for  any,  and  if  so  what  sum  for  inter 
period  since  the  commencement  of  the 
company  upon  moneys  due  to  it  at  the  d« 
ment  of  such  winding  up. 

2.  Is  the  bank  entitled  to  rank  as  a  c 
sum  should  any  dividend  be  paid  to  it  in  r 
liquidators. 

The  Murray  River,  etc.,  Co.  went  into 
on  11th  September  1893.  Upon  that  dat€ 
Stock  Bank  Limited  was  a  creditor  of  the 
holder  of  two  mortgages  over  certain  prop 
to  secure  the  amount  due  upon  two  ace 
company  with  the  bank.  The  first  of  tl 
overdrawn  account  for  3,448i.  lis.  5d.,  and 
bills  "  account  for  3,261?.  98.  5d.  There  wj 
mortgage  deed  securing  the  interest.  The 
due  to  the  bank  upon  its  books  at  the  d 
ment  of  the  winding  up  were  paid  to  the  1 
The  bank  now  claimed  interest  upon  mone 
company  at  the  rates  provided  for  by  the 
upon  the  present  liquidators  issued  a  sumn 
questions  set  out  above. 
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Weigall  appeared  for  the  liquidators. 

Mitchell  for  the  Australian  Joint  Stock  Bank  Limited. 

GvjT,  adv.  vuit, 

a'Beckett,  J.,  read  the  following  judgment: — This  is  a 
summons  to  determine  a  question  arising  in  a  voluntary 
winding  up  as  to  the  right  of  a  creditor  to  prove  for  interest 
accruing  since  the  commencement  of  the  winding  up.  Sec. 
153  of  the  Companies  Act  1896  repeals  the  old  rule  on  the 
subject,  and  enacts  that  "after  the  passing  of  this  Act  no 
interest  in  respect  of  any  period  subsequent  to  the  commence- 
ment of  the  winding  up  of  any  company  shall  be  computed 
charged  or  payable  on  any  debt  or  claim  due  from  the  company 
and  allowed  in  the  winding  up."  On  behalf  of  the  creditor  it 
has  been  argued  that  the  section  should  be  held  to  apply  only  to 
insolvent  companies,  and  that  injustice  would  arise  if  solvent 
companies  were  enabled  to  get  rid  of  their  obligations  to  pay 
interest  by  going  into  voluntary  liquidation.  It  is  alleged 
that  taking  into  account  its  uncalled  capital  the  company  is 
solvent.  A  similar  attempt  to  avoid  the  literal  interpretation  of 
the  section  was  made  in  the  case  of  In  re  the  Irrigable  Estates 
Company  Limited  (a),  before  Williams,  J.,  who  decided  that  the 
eifect  of  the  section  could  not  be  restricted  in  the  manner  con- 
tended for.  After  consulting  the  authorities  referred  to  in 
argument  before  me  I  have  come  to  the  same  conclusion.  If  I 
were  disposed  to  consider  that  some  qualification  should  be 
implied  I  should  be  at  a  loss  to  know  how  that  qualification 
should  be  expressed.  If  it  were  to  be  read  as  confined  to 
insolvent  companies  it  would  need  some  definition  to  exclude 
doubt  as  to  how  uncalled  capital  was  to  be  regarded  in  deter- 
mining insolvency.  If  it  left  the  right  to  interest  unaffected 
with  regard  to  solvent  companies  it  would  also  need  some 
provision  regulating  the  right  to  interest  as  between  the 
different  classes  of  creditors  who  were  dealt  with  by  the 
repealed  rule  22.    The  absence  of  any  such  provision  supports 

(a)    [1897]  ifeV.L.R.  477. 


In  re 
Thb 

MUKRAY  RiVEB 

Stock, 
Station, 

AND 

CoHBnSSION 

Agsnot 
Company 

LlHITBD. 

A' Beckett,  J. 
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he  view  that  the  abolition  of  the  right  \ 
o  be  general.     I  hold  that  the  right  to  i 
;he  section  as  against  the  creditor  in 
'  after    the    passing    of    this    Act "    dc 
;o   interest  unaffected  up   to  the  time 
ict  as  if  the    section  had   run — "  No 
ihe  commencement  of  the  winding  up  an 
let  shall  be  computed  and  allowed."    I 
;he  words  is  to  prohibit  the  computation 
)&ssing  of  the  Act  of  fioiy  interest  after 
ihe  winding  up  of  the  company. 

I  therefore  answer  the  question  ask 
:ollows :— "  (1.)  The  A.J.S.  Bank  is  not 
creditor  for  any  interest  in  respect  of  tl 
nencement  of  the  winding  up  of  the 
lue  to  it  at  the  date  of  the  commencemer 

I  allow  the  liquidator  his  costs  of  thi 
issets. 

Solicitors  for  the  liquidators :  Blake  6 
Solicitors  for  the  Australian  Joint 
Moule,  Hamilton  &  Kiddle, 


[PROBATE  JURISDICT] 

In  the  Estate  of  JOHN  SYMOl 

fnfarU  —  Maintenance  —  Administration^  Share  — 
pended — Order — Attendance  by  counsel - 

Moneys  already  expended  by  an  admiDistrator  ii 
children  of  the  intestate  may  be  repaid  the  adn 
shares  in  the  estate. 

Application  in  Chambers  under  se 
1896,  59  Vict,  No.  1421. 

John  Symons,  of  St.  Kilda,  grocer, 
1896  intestate,  leaving  a  widow  and  two 
Letters  of  administration  were  on  29th 
the  widow,  Mary  Amelia  Symons,     The 
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was  277^.,  and  the  balance  for  distribution  after  payment  of  the  ^ 

funeral  and  testamentary  expenses  was  2171.  There  were  no  In  the  Estate 
debts  owing  by  deceased  at  the  time  of  his  death.  The  widow,  Symoms. 
on  21st  June  1898,  married  one  Henry  Matthews,  a  stationer.  A*B^kett,J, 
The  share  of  the  widow,  amounting  to  72i.,  had  been  taken  by 
her,  and  the  balance,  a  sum  of  1452.,  was  lodged  in  the  hands  of 
the  two  sureties  in  the  administration,  who  deposited  it  in 
their  joint  names  in  the  Melbourne  Savings  Bank.  Since  the 
father's  death  the  children  had  lived  and  were  now  living  with 
their  mother.  The  income  from  the  sum  of  1452.  was  stated  by 
her  to  be  and  to  have  been  insuiEcient  to  provide  for  their 
maintenance,  and  she  had  in  consequence  drawn  from  the  capital 
sum  in  order  to  reimburse  herself  in  part  for  fche  children's 
maintenance.  Her  drawings  were  : — On  17th  September,  15th 
October,  and  6th  November  1896,  5/.,  2Z.,  and  6Z.  respectively; 
on  13th  February  and  4th  September  1897,  Si.  and  62.  re- 
spectively ;  and  on  2nd  February,  7th  May,  and  22nd  June  1898, 
6Z.,  82.,  and  ^L  respectively,  or  a  total  of  47Z.  in  all,  and  was 
expended  by  her  upon  the  children's  maintenance,  leaving  a 
balance  in  the  Savings  Bank  of  1002.  Mrs.  Matthews  was 
entirely  dependent  on  her  husband  for  support.  The  actual 
amount  expended  by  Mrs.  Matthews  for  the  support  of  the  two 
children  amounted  to  632.,  and  there  was  still  owing  to  her  the 
sum  of  162.  She  estimated  the  necessary  yearly  expenditure 
for  each  infant's  maintenance  to  be  132.  Application  was  in  the 
first  instance  made  by  Mrs.  Matthews  to  Hood,  J.,  in  Chambers, 
for  the  authority  of  the  Court  to  apply  the  sum  of  132.  a  year 
out  of  each  infant's  share  and  the  income  thereof  in  and 
towards  her  maintenance,  and  for  an  order  indemnifying  her  for 
having  already  expended  the  sum  of  472.  out  of  the  capital  of  the 
estate  in  the  maintenance  of  the  children.  Hood,  J.,  adjourned  the 
application  in  order  that  affidavits  might  be  filed  showing  that 
the  moneys  drawn  by  the  administratrix  from  the  infants'  shares 
were  expended  on  their  maintenance,  and  showing  that  the 
present  husband  of  the  administratrix  was  unwilling  to  maintain 
the  infants. 

The  application  was  now  renewed  upon  affidavits  setting  forth 
these  further  facts,  but  these  affidavits  had  been  sworn  before  a 
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^^  Commissioner  of  the  Supreme  Court  ol 

N  THE  Estate   the  administratrix  and  her  husband  resi 

OF 

Stmons. 


A'Beckeu,J.  ^*  ^^'M^«^«  for  the  applicant — In  . 

■     maintenance    was   granted ;    Simpson 

pp.  308,  312 ;  and  In  re  Hodges^  Davey 


a'Beckett,  J.  I  make  the  order  as 
be  that  the  sum  of  ISL  per  annum  be  al 
ance  of  each  infant,  as  from  a  date  to 
expended,  and  as  to  the  future  the  appli 
to  expend  a  sum  not  exceeding  13/.  per  i 
each  infant  for  her  maintenance.  The  < 
better  be  filed  for  what  they  are  w 
inquiries  made  by  Hood,  J.,  and  thej 
taxation  of  costs,  I  generally  fix  an  am 
allow  the  applicant  4fL  4f8,  as  the  c( 
21.  28.  of  which  is  to  be  deducted  from  a 
of  each  infant.  I  think  this  was  a  p 
attended  by  counsel,  but  I  do  not  make 
because,  as  I  have  fixed  the  costs,  I  thin 


Solicitors  for  applicant:  A* Beckett  & 


(a)    [18541  23  L.J.  Ch.  344.  (6)    [1 
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[PRACTICE  COURT.] 

DAVIDSON  V.  DARLINGTON. 

TAYLOR  V,  THOMPSON. 

BRITT  ».  ELLIS. 

PoUe€  Offences  Jet  IS90  {No.  1126),  a.  4\,sub-8.  \2--^u8tiee8  Act  IS90  {No.  1105), 
r.  18 — Suspected  pt^son — Frequent — Place  of  public  resort— Rcnilway  stcUion — 
Practice — Evidence —Admisfnon— Separate  inJormcUion— Trial. 

Three  persons  against  whom  separate  informationa  were  laid  in  respect  of  the 
same  offence  were  tried  together  and  convicted.  The  evidence  against  each 
defendant  was  the  same.    There  was  nothing  to  show  that  any  injustice  was  done. 

Held,  following  Begina  v.  Sturt,  exparte  Ah  Tack  (2  V.L.R.  (L.)  103),  that 
the  court  of  petty  sessions  was  not  acting  illegally  in  trying  the  prisoners 
together. 

Hearsay  evidence  of  a  felony  may  be  admissible  in  order  to  show  that  an 
accused  was  a  suspected  person. 

That  a  railway  station  is  a  place  of  public  resort  within  the  meaning  of  sec. 
41,  sub-sec.  12  of  the  Police  Offences  Act  1890  may  be  a  matter  of  evidence. 

Moving  about  a  place  and  again  and  again  attempting  to  commit  a  felony 
constitutes  *'  frequenting  "  within  the  meaning  of  the  sub-section. 

Orders  to  Review. 

John  Darlington,  Frank  Ellis,  and  Arthur  Thompson  were 
charged  upon  separate  informations  sworn  by  separate  infor- 
mants at  the  Court  of  Petty  Sessions,  Bendigo,  on  31st  December 
1898.  The  charges  were  heard  together.  The  defendants  were 
unrepresented  by  counsel.  Each  information  set  forth  "  for  that 
he  (the  accused)  on  the  24th  day  of  December  1898  at  Bendigo 
being  a  suspected  person  did  frequent  a  place  of  public  resort 
with  intent  to  commit  a  felony."  The  justices  convicted  the 
defendants  and  sentenced  each  of  them  to  be  imprisoned  for  a 
period  of  eighteen  months,  with  hard  labour,  and  ordered  each 
of  them  to  pay  11.  148.  for  costs  of  trial.  An  order  nisi  to 
review  each  conviction  was  obtained  on  grounds  which,  together 
with  the  facts,  are  set  forth  fully  in  the  judgment. 

A.  E,  Jaaes  to  move  the  orders  absolute. 

0.  A.  Maxwdl  for  Davidson, 

W.  H.  WUliams  for  Britt,  and  J.  Fisher  for  Taylor  to  show 
cause. 


1899 
February  22. 

Holroyd,  J. 
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The  following  authorities  were  ref< 

•iDsoN  — Regina  v.  Muir  (a)  ;  Regina  v.  St 
.iNOTON.     Justices  Act  1890,  ride  18  (c) ;  Masor 

The  Queen  (e) ;  Kisby  v.  Jenkins  ( /) 

Regina  v.  Leoni  (h). 


lTLOB 
V, 
MPSON. 

Kim 

V, 
tLLIS. 


i^^  J.  HOLROYD,  J.     In  the  case  of  Da 

accused,  Darlington,  was    convicted 
Sessions  at  Bendigo  on  the  31st  Decern 
sec.  (12),  of  the  Police  Ofen^cea  Act  II 
being  a  suspected  person  he  frequente 
with  intent  to  commit  a  felony.     The 
been  committed  on  the  24th  Deceml 
An  order  nisi  to  review  this    convi 
several  grounds.    The  first  of  these  j 
was  a  separate  information  against 
not  have  been  tried   with  Thompsor 
there  was  in  each  case  a  separate  inf 
A  separate  information  had,  as  a  mati 
signed  against  each   of    two   other 
Thompson  and  Frank  Ellis — and  by  di 
informations  charged  them  with  havii 
the  same    offence,  and    the    evident 
such  as  to  show    that  if    any    of    I 
were  guilty  of  the  offence  alleged  a^ 
of  them  guilty  of  it. 

It  appears  that  in  the  case  of 
persons  against  whom  separate  inforr 
tried  together,  and  it  was  held,  alth( 


(a)    [1896]  2  Arffus   L.R.  Current  againc 

Notes  322.  persoi 

(6)    [1876]  2  V.L.R  (L.)  103.  liable. 

(c)    Juatkes  Act  1890 :— '*  Rule  18.  A  (d) 

complaint  may  be  made  or  an  inform-  (e) 

ation    laid  and   a    summons    may   be  {J) 

issued    thereon,  against  two  or  more  {g) 

persons'  liable  or  chargeable   whether  {h) 

jointly  severally  or  in  the  alternative  (t) 
and  orders  or  convictions  may  be  made 
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b  feel  quite  sure  from  the  report,  that  the  con- 
kse  was  bad,  inasmuch  as  the  defendants  ought 
tried  together.  In  a  very  much  older  case  of 
exptirte  Ah  Tack  (Jc)  there  were  three  accused 
irhom  separate  summonses  had  been  issued  tried 
79i&  held  that  they  were  properly  so  tried.  They 
together  for  the  commission  of  the  offence 
y  were  charged.  It  was  held  by  the  three 
,  C.J.,  Fellows  and  Stephen,  JJ. — that  they 
gether,  and  that  this  was  perfectly  lawful.  I 
iferred  by  counsel  on  either  side  to  any  Act  of 
any  authority  showing  how  the  procedure  before 
a  case  is  regulated.  Who  is  to  regulate  it  ?  It 
Bfore  me  that  the  defendants  had  a  right  to  be 

On  the  other  hand  it  is  said  that  no  injustice 
n  by  trying  them  together,  and  there  was  no 
ipon  which  the  alleged  right  could  be  based.  I 
ractice  before  justices  is  not  regulated  expressly 
some  authority  binding  upon  me,  I  must  take 
no  injustice  is  done  the  justices  have  a  dis- 
a.rd  to  the  cases  tried  before  them,  and  are  at 
mine  the  procedure.  There  is  an  indication  in 
rules  under  the  Justices  Act  1890  that  it  was 
►risoners  might  be  tried  together  or  separately 
es  were  separate.  That  rule  does  not  say  in  so 
lat  such  is  the  case,  but  it  says  in  effect 
ions  have  been  guilty  of  separate  offences  the 
ly  be  laid  against  them  jointly.  If  that  is  a 
udicates  that  there  must  be  power  to  try 
s   charged   separately   if    no    injustice  will   be 

it  does  say  that  in  such  a  case  the  informa- 
be  laid  jointly.  Now  I  have  to  consider 
bas  been  done  here  is  legal  or  not,  I  cannot 
,1,    but   I   can   say    that   no    possible    injustice 

to  these  prisoners  by  trying  them  together 
)f  the  Court  in  Banco,  in  Regina  v.  Sturt,  binds 

(it)    2V.L.R.  (L.)  103. 
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me.  I  should  feel  the  greatest  doubt  with  regard  to  my  own 
determination  after  the  contrary  decision  by  Hood,  J.,  had  been 
given ;  but  it  does  not  appear  that  his  notice  was  called  to  the 
case  of  Regina  v.  Sturt,  If  that  had  been  done,  there  would 
probably  be  some  reason  or  expression  in  his  judgment  showing 
why  Hood,  J.,  came  to  the  contrary  conclusion.  I  therefore 
think  that  this  ground  fails. 

I  had  more  doubt  with  regard  to  the  improper  admission  of 
evidence.  The  evidence  objected  to  was  that  of  Constable 
Hayes  and  of  Miss  McEeown.  Hayes  repeated  a  statement 
made  to  him  by  McKeown  concerning  a  robbery  which  she  said 
had  been  committed,  and  in  which  certain  money  and  certain 
deposit  receipts  were  stolen  from  her  person ;  and  also  a  state- 
ment of  McKeown,  who  gave  some  further  details  respecting  the 
supposed  robbery.  I  am  inclined  to  think  that  the  evidence  is 
admissible,  in  order  to  show  that  the  accused  in  the  case  was  a 
suspected  person.  Information  was  given  to  the  police  of  this 
robbery,  or  that  in  fact  some  robbery  had  been  committed.  On 
pursuing  their  inquiries  the  police  discovered  that  these  three 
accused  had  been  seen  together  in  various  positions  which 
indicated  that  they  were  jointly  or  in  concert  engaged  in 
endeavouring  to  commit  various  robberies,  and  at  the  same 
place  and  for  the  same  period  of  time.  The  fact  of  one 
robbery  having  been  in  fact  committed  and  reported  to  the 
police  in  conjunction  with  the  fact  that  these  persons  had  been 
seen  trying  to  commit  robberies  together  is  evidence  of  these 
persons  having  been  suspected.  That  fact  is  brought  home  to 
the  mind  of  the  police  and  gives  grounds  to  the  suspicion.  I  do 
not  think  a  person  can  be  picked  up  at  a  railway  station  and 
suddenly  brought  up  as  a  suspected  person  unless  there  is  some 
reasonable  ground  assigned  for  it.  I  have  to  find  out  who  is  a 
suspected  person.  The  Police  Offences  Act  does  not  say  who  be 
is,  or  of  what  he  must  be  suspected.  The  best  evidence  of  the 
suspicion  would  be  that  a  felony  had  been  committed,  that  the 
person  accused  was  connected  with  that  felony,  and  that  this 
fact  was  brought  to  the  knowledge  of  the  person  who  charged 
him  with  the  offence,  a  part  of  which  is  being  a  suspected 
person.     For  that  reason  I  think  the  evidence  is  admissible. 
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As  to  the  third  ground — (His  Honor  read  it) — that  there 
was  no  evidence  that  the  Bendigo  railway  station  was  a  place 
of  public  resort  or  was  used  as  such.  Now  there  is  abundant 
evidence  that  at  the  time  when  the  accused  were  alleged  to 
have  committed  the  offence  with  which  they  were  charged,  or 
during  the  period  over  which  that  offence  must  be  spread,  the 
Bendigo  railway  station  was  in  fact  resorted  to  by  the  public 
in  crowds — that  is  the  evidence — and  without  any  opposition  on 
the  part  of  the  authorities.  Trains  were  coming  in  and  going 
out,  and  people  were  allowed  to  go  upon  the  station  for  various 
purposes.  The  crowd  was  not  restricted  by  any  means  to 
people  who  desired  to  travel  by  the  railway.  It  is  a  matter 
almost  of  history  that  persons  are  allowed  upon  railway 
stations  even  although  they  are  not  travellers  by  the  rail- 
way; but  of  that  fact  there  is  evidence  here,  namely,  that 
the  Bendigo  railway  station  was  at  that  moment  resorted  to  by 
the  public — that  is  to  say,  was  a  place  of  public  resort,  and  no 
hindrance  was  offered  by  the  authorities.  So  that  I  think  within 
the  meaning  of  sec.  41,  sub-sec.  12,  the  Bendigo  railway  station 
is  a  place  of  public  resort.  The  fourth  ground  of  the  order  nisi 
was  that  no  evidence  was  given  that  the  defendant  frequented 
the  Bendigo  railway  station.  "  Frequented  "  is  a  word  which  it 
is  a  little  difficult  to  interpret,  but  it  must  be  remembered  when 
trying  to  interpret  it  here  that  what  I  have  to  decide  is  whether 
there  is  any  evidence  of  frequenting  on  the  part  of  the  defendant. 
The  defendant  Darlington  goes  down  on  Friday  night  to  Bendigo 
by  the  train.  He  is  seen  in  the  evening  at  the  railway  station. 
He  is  at  the  station,  and  what  is  he  doing  there  ?  Unless  it  is 
for  the  purpose  of  some  idle  amusement  or  of  committing  some 
oflfence  there  is  nothing  to  show.  He  was  not  there  with  any 
object  of  continuing  his  journey.  According  to  the  evidence  of 
McLennan  he  has  come  down  to  Bendigo.  He  is  seen  with  the 
two  other  accused  who  were  tried  along  with  him,  and  against 
whom  separate  informations  were  laid,  near  the  ticket  office. 
He  did  not  want  a  ticket.  He  had  got  a  ticket  to  Melbourne. 
He  then  gets  before  a  woman  and  blocks  her.  He  stands  in  that 
position  for  a  few  minutes,  then  goes  towards  the  Coffee  PaJace, 
and  the  three  go  away  together.     This  is  the  first  visit  to  the 
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station.  Darlington  may  have  been  the 
but  this  Ls  the  first  of  which  there 
o'clock  the  following  morning  McLeni 
when  the  up-country  trains  come  in.  H 
whistle  The  three  accused  run  over  tl 
Hill  platform.  McLennan  says: — "Istoc 
them  and  drew  the  attention  of  a  youn« 
woman  come  out  of  one  of  the  trains, 
cloak  with  her.  Just  as  she  was  comin; 
the  ticket  office,  which  was  very  crov 
Darlington  walk  in  front  of  her  and 
walk  behind  her.  The  three  then  mc 
bridge.  I  drew  the  attention  of  Alfred 
says: — "At  about  11  o'clock  on  Satur 
1 898  I  was  at  the  Bendigo  railway  stal 
drawn  to  the  three  prisoners  by  McLeni 
the  ticket  office  twice  where  there  was  « 
ton  in  front  of  several  females  and  Ellis 
I  did  not  see  them  get  any  tickets, 
crowd.  After  the  Kerang  train  went  a 
walked  along  the  platform,  in  and  out 
Thompson  say  to  Ellis/ Did  you  get 
replied, '  Oh,  yes  !  I  got  it  in  all  right, 
a  closet,  remained  there  a  few  mini 
towards  the  city."  So  that  the  i 
same  trick  twice.  He  goes  on — "  I 
reporting  to  Senior-Constable  Hay 
pocket  picked.  I  then  went  to  a  cl( 
pans  found  portions  of  a  deposit  recei] 
then  came  up  and  we  found  the  purse 
That  purse  and  receipts  were  sub 
McKeown,  and  there  was  evidence  to  co 
the  robbery  committed  upon  her.  No 
my  opinion  of  intent  to  commit  a  fel 
accused  actually  committed  it.  There 
that  the  three  accused  persons  did  com 
is  evidence  independent  of  that  of  their 
intent  to  commit  a  felony;  by  doing 
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this  place  ?  The  evidence  points  to  the  fact  that  the  offence 
was  committed  not  only  once  or  twice.  What  they  did  was  to 
make  an  attempt  upon  several  people  in  the  same  way  within 
a  comparatively  short  space  of  time,  and  again  and  again. 
They  were  upon  the  station  for  the  purpose,  as  it  seems  to  me, 
of  committing  as  many  felonies  as  they  could  within  the  limited 
time.  I  call  this  "  frequenting  **  the  station  for  the  purpose  of 
committing  a  felony.  The  time  they  stayed  on  the  spot  may  be 
long  or  short,  but  a  felony  may  be  committed  in  a  minute  as 
easily  as  in  five  hours.  I  cannot  think  that  they  must 
necessarily  have  gone  out  of  the  railway  station  and  come  back 
again  in  order  that  we  may  sum  up  the  number  of  times  con- 
stituting frequency  of  visit.  I  think  it  is  constituted  suflB- 
ciently  by  a  person  moving  about  a  public  place  and  a,gain  and 
again  attempting  to  commit  a  felony.  Therefore  upon  that  point 
also  this  order  should  be  discharged.  The  convictions  will 
be  upheld,  and  the  order  nisi  in  each  case  discharged,  with 
costs. 


1899 
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Orders  discharged. 

Solicitor  for  the  informants :  Guinness,  Crown  Solicitor. 
Solicitor  for  defendants :  A.  E.  Jones. 

R.  H.  Co 


PRACTICE  COURT. 

OTX)NNELL  r.  O'BRIEN. 

BtUmg—**  Place  "—JCvidence^ Movable  box— Police  O fences  Act  1890  (No,  1126), 

8,  49. 

A  movable  chattel  may  constitute  a  '*  place"  within  the  meaning  of  sec.  49 
of  the  Police  Offences  Act  1890,  by  reason  of  the  fact  that  it  may  temporarily 
appropriate  a  piece  of  ground  for  the  purpose  of  betting,  and  whether  there  has 
or  has  not  been  such  an  appropriation  is  for  the  justices  to  determine. 

Olteson  V.  Adarns  (20  V.L.R.  229)  applied. 

Order  to  Review. 

On  28th  October  1898  Thomas  O'Brien  was  charged  upon 
the  information  of  David  George  O'Donnell,  a  police  constable, 
V.L.R..  Vol.  XXIV.  S  S 


1899 
March  6. 

A' Beckett,  J. 
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^  at  the  Court  of  Petty  Sessions,  Caulfi 

DoNNKLL     Police  Offences  Act  1890,  with,  on  J 


V. 


)'Bkixn.       used  a  "  place  "  for  the  purpose  of  bett 

ff^,/.     thereto. 

From  the  evidence  of  the  informal 
8th  October  1898  the  defendant,  a 
Caulfield  racecourse  during  the  afternc 
iron  box  about  two  feet  high  and  oval 
by  15  or  18  inches.  He  was  wearing 
was  the  name  '*  Thomas  O'Brien,"  and 
bundle  of  tickets,  and  was  calling  oul 
saw  people  handing  him  money  and  re 
After  the  races  he  saw  persons  comin 
him  paying  them.  Defendant  was  doi 
till  five  o'clock.  The  witness  saw  that 
got  down  from  the  box  and  moved  ab 
in  cross-examination  that  he  unders 
standing  on  a  box  was  to  prevent 
evidence  was  corroborated,  and  eviden< 
also  given,  and  of  the  receipt  by  the 
which  he  gave  tickets.  The  justices 
with  SL  38.  costs.  An  order  to  r 
obtained  on  the  grounds  that — (1)  th 
the  defendant  used  a  place  for  the 
persons  resorting  thereto ;  (2)  the  jus 
ing  that  they  had  no  discretion  to 
box  upon  which  the  defendant  was  g 
a  place.  After  the  order  nisi  was 
answer  to  questions  sent  to  them  a1 
informed  the  Court  that  they  found 
the  box  on  which  defendajit  was  s 
within  the  meaning  of  the  Act. 
ground  was  abandoned  at  the  hearin| 
order  nisi. 

Coldham  appeared    for   the   defen( 
absolute. 
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Wasley  appeared  for  the  defeDdant  to  show  cause — Until  the 
decision  in  Powell  v.  Kempton  Park  etc.,  Co.  (a),  a  defendant  was 
liable  to  conviction  under  the  Act,  the  box  on  which  he  stood 
being  a  "  place  "  within  the  meaning  of  16  and  17  Vict.,  c.  119,  s.  3, 
the  words  of  which  are  the  same  as  in  sec.  49  of  the  Police  Offences 
Act  1890  :  Bows  v.  Fenwick  (b) ;  Gallaway  v.  Maries  (c).  In 
the  latter  case  the  facts  were  similar  to  the  present  case.  Powell 
V.  Kempton  Park,  etc.,  Co.  is  referred  to  in  Reg.  v.  Humphrey  (d), 
where  the  defendant  was  convicted  after  betting  in  an  archway. 
OaUaway  v.  Maries  is  cited  with  approval  in  our  Court: 
Gleeson  v.  Adams  (e). 

Goldham  in  reply — The  word  "  place  "  must  be  construed 
as  ejusdem  generis  with  "  house  "  or  "  room."  Bows  v.  Fenwick 
was  only  rightly  decided  if  the.  umbrella  was  held  to  be  in 
the  nature  of  a  tent.  I  rely  upon  Powell  v.  KeTnpton  Park, 
etc.,  Co. 

[a*Beckett,  J.,  referred  to  Hawke  v.  Dunn  (/).] 

That  case  is  practically  overruled  by  Powell  v.  Kempton 
Park,  etc.,  Co.  If  the  chattel  is  not  physically  capable  of 
being  a  plax5e  within  the  mecyaing  of  the  section  no  user  will 
make  it  such  a  place.  There  is  no  evidence  here  to  support 
the  justices'  decision. 


1899 

O'DONNKLL 
V. 

O'Brikn. 
A' Beckett,  J. 


a*Beckett,  J.  The  cases  commented  on  in  the  recent 
decision  relied  upon  by  the  defendant's  counsel  have  gone 
a  long  way  in  their  interpretation  of  sec.  49,  and  there  are 
expressions  in  that  decision  which  seem  to  show  that  some 
of  the  Judges  think  they  have  gone  rather  too  far;  but  I 
must  consider  them  as  showing  the  condition  of  the  law  in 
England  upon  this  subject.  They  recognize  that  a  temporary 
appropriation  of  a  piece  of  ground  by  a  person  betting  may 
csonstitute  "a  place"  within  the  meaning  of  sec.  49  of  the 
Police  Offences  Act  1890.  That  which  I  think  is  necessary  to 
an  offence  under  the  Act  is  that  there  should  be  an  appropriation 
of  the  particular  spot  by  something  being  done  by  the  person 


(a)    [1898]  1  Q.B.  241. 
(6)    [1874]L.R.  9C.P.  33J 
(c)     [1881]8Q.B.D.  275. 


id)    [1898]  1  Q.B.  875. 
(c)     [1894J20V.L.R.  229. 
(/)    [1897]  1  Q.B.  679. 
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^^  affected,  in  order  to  subject  him  to  the  provisions  of  the  Act. 

O'DoNNKLL  Take,  for  example,  the  case  in  which  a  man  has  a  platform, 
O'BaiKN.       which  he  takes  to  a  racecourse   and    puts  upon   the  ground. 

A*BeekeU  J.  ^^  ^*°  P^^  ^^  there  and  take  it  away  again.  Apparently  the 
Judges  who  expressed  opinions  doubting  whether  the  cases  of 
Oallaway  v.  Maries  (g)  and  Bows  v.  Fenwick  (h)  had  not  gone 
too  far  would,  notwithstanding  all  which  they  have  said  in 
disapproval  of  these  cases,  be  prepared  to  hold  that  such  a 
platform  would  be  a  "  place"  within  the  meaning  of  the  Act, 
and  that  if  a  person  used  a  small  movable  structure  as  a  place  for 
betting,  such  a  temporary  structure  would  be,  though  movable, 
a  place  for  betting  within  the  meaning  of  the  Act.  I  think  it 
thus  becomes  a  question  for  the  justices  whether  the  structure 
which  they  have  to  consider  in  the  case  before  them  comes 
within  the  principle  of  the  Act.  I  do  not  think  it  could  turn 
upon  the  size  of  the  box.  To  say  it  is  or  is  not  so  many  indies 
high  or  wide  does  not  affect  the  question.  It  must  be  in 
every  case  a  question  for  the  justices  whether  the  structure 
or  chattel  upon  which  the  prosecution  depends  is  or  is  not 
such  as  to  be  fairly  regarded  as  the  appropriation  of  a 
piece  of  ground  for  the  purpose  of  making  bets.  I  find 
that  this  view  of  the  Act  has  been  adopted,  though  it  is  not 
necessary  to  his  decision,  by  Madden,  C.J.,  in  our  Court  in 
Oleeson  v.  Adams  {%),  Hood,  J.,  and  I  have  taken  the  same 
view.  I  think  it  would  be  wrong,  because  an  expression  has 
been  used  in  the  English  courts  stating  that  certain  English 
authorities  had  gone  rather  too  far,  to  say  that  the  law  is 
that  the  appropriation  of  a  piece  of  ground  by  a  movable 
chattel  may  not  constitute  a  "  place  "  within  the  Act.  Although 
the  box  this  man  stood  on  was  very  small,  and  although 
I  could  have  understood  the  justices  if  they  had  decided 
that  this  chattel  did  not  constitute  a  ''place,"  I  cannot  say 
their  present  decision  is  wrong.  This  box  was  placed  in 
a  particular  spot,  left  there,  and  the  defendant  returned  to 
it  from  time  to  time,  and  it  would  be  flying  in  the  face  of 
the  law,  as  I  gather  it  from  the  English  decisions,  and  in  the 

(f/)    8Q.B.D.  275.  (h)    L.R.  9C.P.  339 

(i)     iO  V.L.R.  229. 
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face  of  the  statement  of  the  Judges  in  Gleeson  v.  Adams,  to 
hold  that  there  was  no  evidence  on  which  they  could  decide 
that  the  box  was  a  "  place  "  in  reference  to  the  ocpasion  and 
to  the  surrounding  circumstances.  I  think  that  there  was 
evidence  to  justify  the  conclusion  at  which  the  magistrates 
arrived.      The  order  nisi  will  be  discharged,  with  costs. 


677 

1899 

O'DONNELL 
V, 

0*Bribn. 
A' Beckett,  J. 


Order  discharged. 

Solicitor  for  informant :  Ouinness,  Crown  Solicitor. 
Solicitors  for  defendant :  Oillott,  Bates  <&  Moir, 


R.  H.  c. 


[IN  CHAMBERS.] 

BOSTOCK  V.  EDGAR  and  Othkbs. 

Company^Mining  company — Action  by  shareholder— Forfeiture  oj  shares — Nori' 
payment  of  callSvhsequent  redemption^ Companifs  Act  1890  {No,  1074), 
w.  241,  247—**  Bules  of  Supreme  Court  1884  "—Order  XIX,,  r.  2^— Order 
XXV.,r.4u 

A  Bharebolder  in  a  mining  company  failed  to  pay  his  call  within  fourteen  days 
of  the  date  on  which  the  same  became  due.  Subsequently  he  redeemed  the 
shares  by  payment  of  the  call. 

Held,  that  there  was  a  gap  between  the  forfeiture  and  the  redemption  during 
which  he  ceased  to  be  a  shareholder. 

The  omission  of  a  material  allegation  in  a  statement  of  claim  is  not  cured  by 
an  inference  of  the  allegation  from  the  heading  of  the  writ. 

In  an  action  by  a  shareholder  in  a  mining  company,  on  behalf  of  himself  and  all 
other  the  shareholders  of  the  company  except  the  individual  defendants,  against 
these  defendants  and  the  company,  claiming  inter  alia  an  account  and  payment 
of  certain  secret  profits  made  by  the  defendants  as  promoters  of  the  company, 
the  fact  that  the  plaintiff  is  a  shareholder  must  be  alleged  in  the  statement  of 
claim ;  it  is  not  sufficient  that  the  writ  and  statement  of  claim  are  headed  as 
on  behalf  of  himself  and  all  others  the  shareholders  except  the  individual 
defendants. 

Semble,  per  Hood,  J.  If  a  shareholder  in  a  mining  company  institute  an  action 
as  such  and  forfeit  his  shares  by  nonpayment  of  a  call  and  again  becomes  a  share- 
holder by  redemption  of  the  forfeited  shares,  the  fact  of  forfeiture  does  not  pre- 
clude him  from  succeeding  in  the  actioi). 


1899 
ifa^g^7. 

Hood,  X 
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!^  Summons  in  Chambers. 

«TocK  Henry  Bostock,  a  miner,  issued  a  w 

V, 

DOAR.  1899  against  William  Haslam  Edgar,  Fi 
J^^  son,  and  the  Snowy  Heights  Gold  Minin 
The  writ  was  headed — "Between  Hen 
himself  and  all  other  the  shareholders 
Gold  Mining  Company  No  Liability  ei 
fendants  (naming  them),"  and  claim 
that  the  individual  defendants  were 
company  all  profits  and  gains  made 
flotation  of  4ihe  company  and  for  such  01 
stances  of  the  case  may  require."  In  hi 
plaintiff  claimed  in  the  alternative  125 
the  defendants'  fraud  in  concealing  fron 
in  the  company  the  fact  that  they  were 
of  a  certain  lease  and  claim,  and  in  sellii 
an  enhanced  price  to  the  company.  Th( 
the  statement  of  claim  that  the  plainti 
holder  in  the  Snowy  Heights,  etc.,  Comj 
filed  by  Edgar,  one  of  the  defendants,  it 
the  8th  of  February  1899  Bostock  wa 
shares  in  the  company,  and  that  on  the 
made  call  on  the  capital  of  the  con 
payable.  On  3rd  March  the  defendi 
Waterson  obtained  a  summons  seeking  j 
ment  of  claim  be  struck  out  on  the 
disclose  any  cause  of  action,  inasmucl 
alleged  that  the  plaintiff  was  a  sharel 
company.  The  summons  also  sought 
order  that  the  action  be  stayed  on  the  { 
was  not  a  shareholder  in  the  company 
pay  the  call  upon  his  shares  in  the  coi 
of  this  summons  was  served  upon  his 
1899. 

The  summons  now  came  on  for  heari 

Irvine  in  support — The  action  fails 
shareholder.     The  statement    of    claim 
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material  facts  :     Order  XIX.,  r.  27.     The  shares  were  absolutely 

forfeited  at  the  expiration  of  fourteen  days  from  the  date  when  Bostock 

the  call  became  due  and  payable :  Companies  Act  1890  (No.  Edgar. 

1074),  sec.  241.  Hood,  J. 

(yHara  Wood  to  oppose — The  plaintiff  had  the  right  to 
redeem  the  shares,  and  by  redeeming  them  he  continued  to  be  a 
shareholder:  Companies  Act  1890,  sec.  247.  The  redemption 
related  back.  The  heading  to  the  writ  and  statement  of  claim 
shows  suflBciently  the  capacity  in  which  the  plaintiff  is  suing. 
A  plaintiff  is  not  bound  to  allege  everything  he  must  prove  at 
the  trial.  The  summons  does  not  ask  for  an  amendment.  Order 
XIX.,  r.  27,  does  not  apply  here.  The  defendants  are  not 
embarrassed.  There  is  no  power  to  strike  out  the  statement  of 
claim  in  the  present  application  :  Order  XXV.,  r.  4.  The  plain- 
tiff was  a  shareholder  at  the  time  he  instituted  the  action,  and 
is  now  a  shareholder. 

There  was  no  appearance  for  the  defendant  company. 

Irvine  in  reply  was  not  heard. 

Hood,  J.  Everything  that  could  possibly  be  said  in 
opposition  to  this  summons  has  been  urged  by  Mr.  O'Hara 
Wood,  but  in  my  opinion  he  is  wrong  upon  every  point.  The 
meaning  he  seeks  to  attach  to  the  last  words  of  sec.  247  of  the 
Companies  Act  1890  would  be  such  as  to  render  it  impossible 
for  these  mining  companies  to  carry  on  their  business.  If  the 
last  words — ''  He  shall  thereupon  be  entitled  to  the  share 
as  if  the  forfeiture  had  not  been  incurred" — mean  that  the 
moment  a  man  redeemed  his  forfeited  shares  the  redemption 
related  back  to  the  time  when  he  held  the  shares,  so  that  he 
would  be  a  shareholder  from  the  time  of  the  forfeiture  to  the 
time  of  redemption,  then  it  would  be  impossible  for  the  com- 
pany to  carry  on  its  business,  because  it  would  never  know  who 
were  its  shareholders.  There  is  no  power  to  compel  a  share- 
holder who  has  forfeited  his  shares  to  redeem  them.  The  only 
means  the  company  could  employ  in  such  a  case  would  be  to 
sell  the  shares,  perhaps  at  an  inconvenient  time.     In  my  opinion 
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jf^  the  section  means  that  when  such  a  person  redeems  and  cc 

BosTocK       back  into  the  company  there  is  a  gap  or  period  from  the 
Edgar         of  forfeiture  to  that  of  redemption  during  which  he  cease( 
Hood^J,       ^®  ^  shareholder. 

It  was  then  contended  that,  although  it  is  not  distir 
alleged  in  the  statement  of  claim  that  the  plaintiff*  is  a  si 
holder,  he  is  at  liberty  to  fall  back  upon  an  inference  implied  i 
the  heading  of  the  writ.  No  doubt  it  can  be  inferred  from 
heading  that  the  plaintiff  is  a  shareholder,  but  that  is 
sufficient  compliance  with  the  rules  of  pleading.  The  hea 
is  not  part  of  the  pleading,  nor  can  the  defendant  plead  i 
though  he  might  take  out  a  summons  to  compel  the  plainti 
put  it  into  proper  form.  I  can  think  of  no  rule  which  enl 
a  party  to  supply  an  omission  which  is  material  in  such  a 
That  being  so,  the  defendant  is  entitled  to  have  the  mat 
facts  stated  in  the  body  of  the  statement  of  claim.  This 
material  fact :  it  is  the  very  essence  of  the  plaintiffs  cl 
The  plaintiff  cannot  interfere  unless  he  is  a  shareholder, 
must  allege  the  fact  of  his  being  a  shareholder,  and  must  p 
that  fact  at  the  trial. 

The  allegation  in  the  other  portion  of  the  summons  was 
at  the  time  when  the  summons  was  taken  out  in  the  rea 
which  I  have  given  to  sec.  247  of  the  Companies  Act  ] 
Since  then  the  plaintiff  has  gone  back  into  the  pasition 
shareholder  in  the  company.  I  am  inclined  to  think  that 
man  commences  an  action  as  a  shareholder,  and  forfeits 
shares  for  nonpayment  of  a  call,  and  again  becomes  a  shareh( 
by  redemption  of  shares  forfeited  in  the  meantime,  ajid 
shareholder  at  the  time  of  trial,  the  fact  of  forfeiture  does 
prevent  him  from  succeeding  in  his  action,  though  such  a  ] 
should  not  be  finally  decided  on  this  application,  as  it  ca 
raised  at  the  trial.  On  that  ground,  therefore,  the  sumi 
fails,  although  on  the  other  it  succeeds. 

It  has  been  urged  that  there  is  no  power  to  strike  ou 
statement  of  claim  on  the  present  application,  and  that  i 
amendment  is  asked  for  by  the  applicant  the  summons 
I  think,  however,  that  I  have  power  to  strike  out  the  state 
of  claim.     Clearly  it  is  embarrassing,  and  in  addition  it  disc 
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DO  reasonable  cause  of  action.     I  order  the  statement  of  claim 
to  be  struck  out  unless  the  plaintiff  amend  within  four  days. 

SuTTimona  allowed. 

Solicitors  for  plaintiff:  Smart  Jk  Walker, 
Solicitors  for  defendants  Edgar  Stuart  and  Waterson :  8,  B. 
Bojckhouae. 

R.  H.  c. 
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BOSTOCK 
V. 

Edgar. 
Hood,  J. 


[IN  CHAMBERS.] 

GUYMER  (Administratrix)  v.  SOUTH  GERMAN  REEF  GOLD  MINING 
COMPANY  NO  LIABILITY. 

Minea  Act  1897  {No,  1514),  «.  140 — Procedure — Trial  in  Supremt  Court — Injury — 
Accident  in  mine — Costs  oj  application. 

The  onus  of  proof  that  an  action  for  injury  by  reason  of  an  accident  in  a  mine 
•hould  be  tried  in  the  Supreme  Court  is  on  the  person  applying,  and  it  lies  upon 
him  to  show  that  it  is  probable  that  difficult  points  of  law  will  occur. 

Application  under  sec.  140  of  the  Mines  Act  1897  for  an 
order  than  an  action  be  brought  in  the  Supreme  Court. 

On  31st  October  1898  Matilda  Guymer,  administratrix  of  the 
estate  of  William  John  Guymer,  issued  a  writ  out  of  the  Supreme 
Court  against  the  South  German  Reef  Gold  Mining  Company  No 
Liability,  claiming  damages  by  reason  of  the  death  of  William 
John  Guymer  through  the  negligence  of  the  company.  To  this 
writ  the  defendant  company  entered  an  appearance  on  the  7th 
November  1898.  On  15th  November  the  statement  of  claim  was 
delivered.  On  the  30th  November  the  defendant  obtained  a 
summons  asking  that  the  writ  and  statement  of  claim  should  be 
struck  out,  and  on  the  14th  December  A'Beckett,  J.,  made  an 
order  allowing  the  summons  on  the  ground  that  the  writ  had 
been  issued  out  of  the  Supreme  Court  without  the  leave  required 
by  sec.  140  of  the  Mines  Act  1897.  Application  was  then  made 
by  the  plaintiff  exparte  to  A'Beckett,  J.,  for  an  order  that  an 
action  for  the  same  cause  be  brought  in  the  Supreme  Court. 
A'Beckett,   J.,  held  thai  notice  should  be  given  to  the  intended 
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defendant  of  the  application,  and  adjourned  it  for  that  purpose. 

GuYMER       The  plaintiff  accordingly  gave  the  defendant  notice,  and  now 

South  German  renewed  the  application. 

Reef 
Gold  Mining 

No  Li!a«LiTY.  Herbert  Barrett  for  the  applicant. 

hZTj.  Counsel  referred  to  sees.  129,  135  (2),  137,  140,  148,  and  152 

of  the  Mines  Act  1897  (a) ;  to  Hodsman  v.  Maxwell  (b) ;  Cross 

V.  Victorian  Railways  Commissioner  (c) ;  and  Covde  v.  Berry 

Consols,  etc.,  Company,  No.  1  (d). 

McCay  for  the  defendant. 

Hood,  J.  This  is  an  application  under  sec.  140  of  the  Mines 
Act  1897  for  an  order  that  the.  plaintiff  be  at  liberty  to  brmg 
an  action  in  the  Supreme  Court  insteewl  of  the  County  Court 
That  section  provides — (His  Honor  read  it  and  continued) :— In 
passing  that  section  the  Legislature  must  be  taken  to  have 
meant  that  aU  actions  of  every  description  brought  under  this 
Act  for  injuries  received  by  a  person  when  working  in  a  mine 
were  primd  facie  to  be  brought  in  the  County  Court  The 
Legislature  must  also  be  taken  to  have  understood  that 
questions  of  law  arising  out  of  the  operation  of  the  Act  itself 
would  necessarily  occur  in  these  actions.  The  clear  intention  is 
that  the  ordinary  action  for  damages  received  by  a  miner  in  the 
course  of  his  employment  should  be  brought  in  the  County 
Court.  Then  it  is  contemplated  that  there  may  occasionally 
be  special  cases  in  which  difficult  points  are  involved,  and  in 

(a)    Mines  Act  1897  (No.  1514) :— ''Sec.  such  action  ought  more  properly  to  be 
140.  Every  action  to  recover  damages  brought  in  the  Supreme  Court  such 
against  any  owner  or  employer  in  re-  Judge  may  order  that  such  action  be 
spect  of  any  injury  sustained  by  reason  brought  in  the  Supreme  Court  or  if 
of  an  accident  in  a  mine  shall  subject  to  it    be   already  commenced   be   tnoa- 
the  provisions  of  any  law  for  the  time  fered  to    the  Supreme  Court.      Pro- 
being  in  force  as  to  the  venue  of  County  vided  further  that  there  shall  be  Ibe 
Court  actions  be  brought  in  any  County  same  right  of  appeal  from  the  Gounty 
Court  whatever  be  the  amount  claimed  Court  to    the  Supreme    Court   as  in 
and  except  as  hereinafter   mentioned  other  cases  of  actions  brought  in  tbe 
such  action  shall  not  be  brought  in  the  County  Court" 
Supreme  Court.     Provided  always  that  {b)    [1888]  14  V.L.R.  121. 
if  it  appear  to  any  Judge  of  the  Supreme  (c)    [1897]  3  A.L.R.  207. 
Court  on  application  of  either  party  that  (d)    [1898]  24  V.L-R.  208. 
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these  it  may  be  more  advisable  to  bring   the  actions   in  the  ^^ 

Supreme  Court  in  the  first  instance.     I  think  the  intention  of       Guymer 

V. 

the  Act  is  to  throw  on  the  person  applying  before  a  Judge  the  South  Gkbman 


Reef 


burden  of  proving  that  the  particular  action  is  such  a  special    q^jj^  mining 

caae.    It  is  not  suflScient  for  him  to  show  that  it  is  an  action   __  Company 

No  Liability. 


under  the  Mines  Act,  and  that  possibly  difficult  points  of  law 

would  therefore  occur  in  it.     The  Legislature  must  be  taken  to 

have  known  that  such  points  were  always    possible  in  such 

actions.     In  my  opinion  the  applicant  must  in  every  case  under 

this  Act  show  that  the    probability   is    that  difficult  points 

would  occur.      All   I   have   heard  to-day  could  be  urged   in 

support  of  a  similar  application  in  every  case  under  this  Act, 

and  so  the  section  would  be  nugatory.    Here  the  only  suggestion 

is  that,  being  under  the  Mines  Act,  the  case  should  be  brought 

in  the  Supreme  C!ourt,  and  if  I  were  to  grant  this  application 

it  would  be  impossible  to  refuse  any.     I  refuse  the  application, 

but  without  costs,  as  I  doubt  my  power  to  give  costs  to  the 

defendant. 

Application  refused. 

Solicitor  for  plaintiff:  Marshall  Lyle  (for  Robertson,  BaJlarat). 
Solicitors  for  defendant :  McCay  <k  Thwaites,  Castlemaine. 

R.  H.  c. 


Hood,  J. 


DIVORCE  AND  MATRIMONIAL  CAUSES  JURISDICTION. 

BELTON  V.  BBLTON. 

Dworce-^Desertion^PetUion—Crost   petUion — DimUaaal — Freak    petition—Same 
ground -Marriage  Act  1890  {No,  1166),  «.  74. 

In  1894  a  huBband  filed  a  petition  for  dissolution  of  his  marriage  upon  the 
ground  of  desertion.  His  wife  filed  a  cross  petition  for  dissolution  on  the  ground 
of  misconduct.  Both  petition  and  cross  petition  were  dismissed.  There  was  no 
resumption  of  marital  relations,  the  wife  resisting  all  attempts  of  the  husband  in 
that  direction  and  concealing  herself  from  him.  In  1898  the  husband  filed  a  fresh 
petition  for  dissolution  upon  the  ground  of  desertion. 

Held,  that  no  new  desertion  had  occurred,  the  old  offence  continuing. 

Held  also,  following  Fitzgerald  v.  FitzgercUd  (L.R.  1  P.  A;  D.  694),  that  there 
oonld  be  no  desertion  which  did  not  terminate  an  existing  cohabitation. 

Petition  by  a  husband  for  dissolution  of  marriage  upon  the 
ground  of  desertion. 

The  facts  are  set  forth  in  the  judgment. 


1399 

February  15, 

March  ^. 

A'Beckeit,  J. 


Digitized  by 


Google 


SUPREME  COURT : 
y  for  the  petitioner, 
^earance  for  respondent. 

:ett,  J.,  read  the  following  ^ 
J  a  husband  for  dissolution 
j's  desertion.     In  Decembei 
nd   also   a   cross   petition 
issolution  on  the  ground  ol 
gment  I  said — "  Where  botl 
er  establishes  a  clear  casi 
ih  parties  desire  the  marrij 
3olve  it,"  and  with  referenc 
ling  the  desertion  to  have 
id*s   conduct  had  been  a 
74  of  the  Act  prevented  mi 
dismissal  of  the  husband's 
1  of  cohabitation,  though  1 
^t  there  should  be  and   toe 
is   wife  concealed   herself 
She  has  been  served  with 
Q   these   circumstances  I  ? 
e  marriage  if  the  Act  perm 
There  has  been  no  more 
/hich  I  have  held  to  have  t 
the  husband's  part  as  to  e 
b.     If  I  was  right  then  I 
and  it  has  not  been  content 
as  committed  no  new  offen 
Ipart  from  this  diflSculty  \ 
)le  established  in  Fitzgerc 
>e  no  desertion  which  does 
n.      Taken    together    thej 
petition. 

r  for  petitioner  :  Hobday. 
(a)     [1869]  L.R.  1  P.  & 
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MITCHELL  V,  8P0NG. 

March  7. 

Inj^inction — Interlocutory — Landlord  and   tenant— Recovery  of  poaaession — Petty  

sessions — Reserved  decision.  Hood,  •/. 

An  injunction  to  restrain  proceedings  before  justices  in  petty  sessions  for  the 
reooyery  by  a  landlord  of  possession  will  not  be  granted  where  the  hearing  before 
the  justices  has  been  concluded  but  the  decision  has  not  been  giyen. 

Motion  for  interim  injunction. 

Hugh  Mitchell,  the  plaintiflF,  by  an  agreement  dated  28th 
April  1897  with  William  Walker,  became  lessee  on  that  date  of 
certain  stables  at  the  Highland  Chief  Hotel,  Franklin-street, 
Melbourne,  for  the  term  of  four  and  a  half  years  at  a  weekly 
rental  of  lOs.,  payable  weekly.  On  the  1st  April  1898  Walker 
assigned  in  writing  all  his  interest  in  the  agreement  to  the 
defendant,  Emma  Spong.  Since  the  assignment  Mitchell  paid 
the  rents  to  the  defendant.  On  9th  January  1899  Mitchell  owed 
three  weeks'  rent,  and  on  that  day  defendant  issued  a  warrant 
of  distress  for  the  amount  of  308.  On  the  same  day  Mitchell 
paid  the  amount  to  Baldwin,  the  defendant's  agent,  and  received 
from  him  a  receipt,  and  he  then  also  paid  out  the  bailiff.  On 
this  day  also  Mitchell  was  served  with  a  notice  to  quit  the 
premises  within  seven  days,  signed  by  the  defendant,  and  on 
the  next  day  he  was  served  with  a  "Notice  of  owner's 
intention  to  apply  to  justices  to  recover  possession."  On 
24th  February  1899  defendant  applied  at  the  Court  of  Petty 
Sessions,  Melbourne,  for  a  warrant  of  possession.  The  justices, 
being  unable  to  come  to  any  decision,  adjourned  the  matter  to 
Ist  March  1899,  on  which  date  it  was  reheard,  and  evidence  was 
given  on  behalf  of  both  parties.  Amongst  other  evidence  it 
was  proved  by  Mitchell  that  on  the  16th  January  1899  he 
tendered  the  defendant  the  sum  of  105.  for  rent  and  she  refused 
to  take  it,  and  that  on  every  subsequent  Monday  up  to  the 
hearing  of  the  application  to  the  justices,  suj£cient  money  to 
satisfy  all  rents  due  had  been  tendered  the  defendant  and 
refused  by  her.  It  was  also  shown  that  at  the  time  the  distress 
warrant  was  issued  there  were  more  than  suflScient  goods  and 
chattels  of  the  plaintiff's  on  the  premises  to  satisfy  the  distress. 
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he  justices,  after  hearing  the  applica 
1  8th  March  1899  to  consider  th 
'arch  Mitchell  obtained  leave  from  A 
writ  of  summons  in  the  action  a  noi 
'  restrain  the  defendant  from  coni 
istices  to  recover  possession  of  the  j 
rreement  of  28th  April  1897,  made 
id  the  plaintiff,  and  from  enforcing  i 
'  the  premises,  which  warrant  the 
ich  application,  and  from  commencir 
ition  or  proceedings  for  such  purj 
•esent  action.  This  motion  now  ca 
ood,  J. 

T.  Power  to  move — The  plaintif 
lief  against  forfeiture.  Notice  o 
Lch  relief  is  good,  even  if  made  prio 
stices. 

Counsel  referred  to  Heaphy  v.  Bvi 

A,  E.  Jones  for  the  defendant. 

Hood,  J.  The  plaintiff  in  this  cas( 
1  injunction  to  restrain  the  defen 
)plication  ma^ie  to  the  justices  to  re 
•emises,  and  from  enforcing  any 
ich  premises,  and  from  commencing 
;tion  or  proceedings  for  such  purp 
ttion.  In  my  opinion  this  motion  sh 
think  the  plaintiff  has  acted  in  this 
oment.  If  his  application  had  been 
gs  were  in  progress  before  the  Cour 
ould  probably  have  restrained  the 
'oceeding  in  the  ejectment  appli 
lat  it  was  inequitable  after  tend* 
Lat  the  tenant  should  be  turned  ou 
le  plaintiff  had  waited  till  the  memb 
jssions  had  given  their  decision  aga 

(a)    Holroyd  J.  [1899]  Februai 
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would  have  made  an  order  restraining  execution  or  the  issue  of 
a  warrant  upon  the  same  ground — namely,  that  it  was  inequit- 
able. But,  unfortunately  for  the  plaintiff,  he  has  stepped  in  with 
his  application  just  at  the  moment  when  there  was  nothing  more 
for  the  complainant  to  do,  and  the  justices  have  done  everything 
but  give  their  decision.  So  that  in  my  opinion  there  is  nothing 
to  restrain.  I  have  no  power  to  issue  an  injunction  a.gainst  a 
decision  which  may  or  may  not  be  given,  or  which  may  when 
given  be  in  favour  of  the  complainant  with  all  sorts  of 
conditions  attached  to  it.     I  refuse  this  application,  with  costs. 


Application  refused. 


Solicitor  for  plaintiff:  Hopkins. 
Solicitor  for  defendant :  A.  E,  Jones. 


R.  H.  C. 


MiTGHSLL 

V, 

Spono. 
Hood,  J. 


REGINA  V.  RADALYSKI  and  Others. 

Criminal  law — Fdony  —  Accessory  h^ore  the  Jact—InsHgaJtor — Probable  con- 
sequence^Orimes  Act  1890  (No,  1079),  «.  303. 

The  prisoners — a  man  and  a  woman — desired  to  procure  abortion  upon  the 
body  of  a  pregnant  woman  by  means  of  electricity  and  the  injection  of  a  certain 
fluid.  While  the  woman  was  endeavouring  to  procure  abortion  by  means  of  the 
Injection  the  subject  of  the  operation  died.  According  to  the  medical  evidence 
the  cause  of  death  was  suffocation,  and  there  was  evidence  from  which  the  jury 
might  infer  that  the  suffocation  arose  from  an  attempt  by  the  woman  to  stifle 
the  patient's  screams.  Upon  the  trial  of  both  prisoners  for  murder  the  jury 
convicted  the  man  as  well  as  the  woman. 

Held,  that  the  attempt  to  stifle  the  screams  was  an  ordinary  consequence  of 
the  operation,  and  that  the  man  was  rightly  convicted  as  an  accessory  before  the 
fact. 

Crown  Case  reserved  by  Madden,  C.J. 
"  Begina  v.  Olga  Radalyski,  Travice  Alexander  Tod,  and 
William  Henry  Gaze, 
"special  case. 

"  The  prisoners  were  tried  before  me  at  the  February 
sittings  of  the  Central  Criminal  Court  on  presentment  for 
murder. 

"  The  case  made  by  the  prosecution  was  that  Radalyski, 
while  attempting  to  procure  the  abortion  of  one  Mabel  Ambrose 
Discattia,    caused  her  death,    and  that  Tod   and   Gaze  were 


F.C. 

1899 
March  9. 
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^'^'  accessories   before   the   fact  to  hi 

1899  abortion,  and  were  liable  with  her 

Regina  "  There  was  evidence  to  go  to  1 

that  she  attempted  to  procure  the 
tions  in  some  way  caused  the  almoi 
"  As  against  Tod  the  evidence  (< 
was  that  Radalyski  and  Discati 
Radalyski  was  using  the  shocks 
injections  of  Condy's  fluid  ini 
Discattia's  abortion;  and  there  w 
diately  before  the  13th  December 
death,  Radalyski  had  told  Tod  sh( 
fluid  into  the  womb  of  Discattia,  a 
doctor.  There  was  evidence  that 
senting  to  all  these  things  being 
pregnant  by  him. 

"  There  was  evidence  that  Radal; 
was  using  active  efforts  (not  expre 
to  procure  the  abortion  of  Discal 
themselves  were,  and  that  she  wi 
india-rubber  syringe  with  a  metal  i 
about   J   of  an   inch   thick,   and 
attempting  to  inject,  Condy's  fluid 
Discattia  by   its   means ;  that   Dii 
screams,  with  a  short  interval  betw 
scream;  and  when  a  girl   named 
house,  came  running  into  the  roc 
Discattia  was  stretching  her  bod] 
was  lying,  and  then  fell  back  qui 
dead*;  at  all  events  she  never  agi 
of  life,  and  actually  died.     It  was 
seeing  the  foregoing  occurrence  tha 
life  in  Discattia,  because  the  eyes, 
look  so  dead  then  as  they  did  aj 
some   brandy   to   try  and  revive 
ministered  to  the  extent  of  a  coupl 
"The  medical  testimony,  to  si 
the  proximate  cause  of  death  was 
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the  heart  and  respiratory  organs ;   that  there  were  no  signs  of  ^^ 

violence,  external  or  internal,  in  the  way  of  bruise  or  traumatic  ^^^ 

injury  to  any  organs ;  that  all  the  organs  of  the  body  except  Rroina 
the  brain  were  quite  healthy,  and  were  normal  in  condition.  Radalyski. 
The  brain  was  too  much  affected  by  decomposition  to  be  success- 
fully examined.  That  the  nozzle  of  the  syringe  might  have  been 
introduced  into  the  mouth  of  the  womb,  closed  though  it  was, 
without  leaving  any  laceration  or  injury  ;  that  a  fibrinous  plug 
which  naturally  closes  the  mouth  of  the  womb  at  conception  and 
continues  so  'till  parturition  had  disappeared,  and  that  this  might 
have  been  occasioned  by  passing  in  the  nozzle  of  the  syringe  or  any 
other  similar  instrument,  or  might  have  disappeared  by  decom- 
position. The  medical  evidence  could  not  assign  any  secondary 
cause  of  death  which  produced  the  phenomena  of  suffocation,  but 
conveyed  the  opinion  that  a  hand  placed  over  the  patient's  mouth 
to  stifle  screams  might  have  done  it,  and  that  no  other  cause 
suggested  in  cross-examination  was  as  likely  to  have  produced  it. 

"The  evidence  also  aflSrmed  that  Condy's  fluid  stains,  but 
there  were  no  stains  on  the  syringe,  or  on  the  vagina  of 
Discattia,  or  on  the  bedclothes. 

"There  was  further  evidence  that  injections  of  Condy's 
fluid  into  the  vagina  were  usually  harmless,  and  that  even  if 
injected  into  the  pregnant  uterus  it  would  rather  stimulate  than 
cause  shock  or  suffocation. 

"  Mr.  Cole,  for  the  prisoner  Tod,  contended  that  while  a  prin- 
cipal offender  attempting  to  procure  abortion  is  liable  for  death 
caused  in  any  way  by  any  means  used  in  such  attempt,  an 
accessory  is  responsible  for  death  by  ordinary  consequences  only 
of  the  means  which  he  himself  advised  or  counselled  or  was 
privy  to.  That  Tod  had  been  accessory  to  an  attempt  to 
procure  abortion  by  the  injection  of  Condy's  fluid  only,  and 
the  evidence  showed  that  that  agent  when  injected  did  good 
rather  than  harm,  and  that  if  any  other  thing  caused  death  he 
had  not  counselled  or  procured  it.  I  refused  to  discharge  Tod 
at  the  dose  of  the  Crown  case. 

"  I  told  the  jury  that  an  accessory  once  proved  to  be  such 
stood  in  precisely  the  same  position  as  the  principal  offender  so 
long  as  the  latter  did  not  substajitially  depart  from  the 
V.L.R..  Vol    XXIV.  TT 
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^'^'  particular  crime  to  which  the  other  wj 

1899  in  this  case  death  was  caused  by  any  m 

RsoiKA        endeavouring  to  procure  abortion  Tod  w 

RADi^YSKi.  "  ■'■  ^^^^  ^^^  ^^®  J^^  *'^*^  ^  Tod's  r 

limited  to  the  ordinary  consequenc( 
attempting  aboi*tion  which  he  counsel! 
that  what  happened  was  the  ordinar 
injection,  in  fact,  of  the  Condy  s  flui 
uterus  of  Discattia,  or  the  unskilful  effc 
so,  or  her  efforts  to  control  the  resij 
struggles  of  Discattia  caused  death  the 
or  any  of  these  things  as  being  the 
expected  in  the  course  of  such  attempt 
that  Discattia  grew  faint  and  cried  ou< 
stifle  her  cries  had,  in  her  fainting  stat< 
specially  to  recover  the  heart  action,  in 
hand  over  her  mouth  then  might  kill 
her  ordinary  condition  it  would  be  difi" 
this  was  the  fair  inference  from  the 
draw  it,  and  it,  too,  might,  in  my  o{ 
them  as  an  ordinary  consequence  of  h 
to  inject,  Condy*s  fluid  into  the  woi 
were  satisfied  that  the  death  was  cau 
such  means  they  might  convict  Tod  if  tl 
true  legal  proposition  on  which  his  gi 
which  I  laid  down  or  that  for  which  his 

"  The  jury  convicted  Radalyski  and  ' 
I  consented  to  reserve  in  the  case  of  Toe 
opinion  of  the  Full  Court  on  the  point  s( 
honour  to  submit  for  the  opinion  of  this 
questions  whether  I  was  right — 

"  (1.)  In  refusing  to  direct  the  jury 
at  the  close  of  the  case  for  the 
"  (2.)  In  charging  the  jury  as  I  did  < 

"  I  have  summarized  the  evidence  be 
involved,  but  I  have  attached  hereund 
which  is  to  be  regarded  as  part  of  this  ci 

"JOH 
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H.  8.  Cole  for  the  prisoner  Tod — The    woman  Discattia,  ^•^' 

according  to  the   medical  evidence,  died  of  suffocation.     This  l^^ 

evidence  is  consistent  with  the  view  that  she  died  by  reason  of        Rbgina 
something  entirely  distinct  from   the  means   used    to  procure    .judalyski. 
abortion.     There  was  no  direct  evidence  of  the  a«t  which  caused 
death. 

[Williams,  J.  You  must  prove  that  Tod  was  not  respon- 
sible as  an  ekccessory  before  the  fact  to  the  act  which  caused 
death.] 

Suffocation  is  not  a  probable  consequence  of  the  instigation 
by  Tod  :  Foster  on  Crown  Law,  p.  369. 

[Williams,  J.  The  extension  of  the  instances  given  is 
against  you. 

Madden,  C.J.  If,  instead  of  trying  to  procure  abortion, 
Radalsyki  had  taken  up  a  stick  to  kill  her  or  had  tried  to  ad- 
minister poison,  then  Tod  would  not  have  been  responsible.  If 
something  were  done  to  quieten  the  woman's  cries,  though  not  to 
kill,  then  he  is  liable.] 

An  accessory  is  only  liable  in  the  ordinary  course  of  events  : 
R.  V.  Francis  Fretwdl  (b) ;  Hale's  Pleas  oj  the  Crown,  p.  616, 
quoting  R.  v.  Saunders, 

[Williams,  J.  Tod  may  be  held  to  have  contemplated  that 
a  hand  would  be  placed  over  the  woman's  mouth  to  ensure 
secrecy.] 

This  is  an  extrinsic  act  for  which  he  cannot  be  held  liable. 

J.  T.  T.  Smith  for  the  Crown  was  not  heard. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court 
[Madden,  C.J.,  Williams  and  a'Beckett,  JJ.]  The  Court 
entertains  np  doubt  about  the  proper  judgment  to  give  in 
this  case.  The  rule  of  law  that  is  laid  down  by  the  author- 
ities as  to  cases  of  this  kind  appears  to  us  to  be  clear  as 
to  the  principle  that  if  a  person  while  endeavouring  to 
commit  a  felony  by  some  means  or  other  kills  another  person 
he  is  responsible  for  the  murder.  It  is  a  principle  of  law 
that  an  accessory  before  the  fact  as  such  once  established  in 
[b)    [1802]  9  Cox.  152. 
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RsaiKA 

V. 

Raoalybki. 
Madden,  C.J. 


that   character  stands   in   the   same  position  as   the  principal 
oflFender.      The  difficulty   which  arises  here  is  from  the  fact 
that    some  authorities    are  relied    upon    by  counsel   for  the 
prisoner  Tod  to  show  that  an  accessory  before  the  fact  is  only 
responsible  for  the  ordinary  consequences  of  the  act  which  he 
advised.    But  an  examination  of  these  authorities  show^s  that  the 
words  "  ordinary  and  probable  consequences  "  are  used  in  them 
with  regard  to  a  felony  in  which  both  were  engaged,  but  in  order 
to  emphasize  the  non-liability  of  an  alleged  accessory  before  the 
fact  for  the   result  of   a   felony   which   he   did   not   instigate, 
although  he  may  have  advised  the  principal  to  commit  some 
other  felony.     It  is  found    that  in   all   the   cases   the  words 
"  ordinary  circumstances  "  were  used  merely  for  the  purpose  of 
showing  that  if  an  accessory  requires  A.  to  commit  a  particular 
felony,  and  A.  instead  of  doing  so,  or  taking  steps  to  do  so, 
turns  aside   and  commits  another  felony  which   the  accessory 
did  not  advise,  then  the  accessory  is  not  rendered  responsible 
by  reason  of  the  new  enterprise  of  the  principal. 

Now,  in  this  case  the  evidence  is  clear  that  both  Tod  and 
Radalyski  desired  and  intended  to  procure  abortion  on  the  body 
of  Discattia  by  means  of  electricity  and  the  injection  of  Condy's 
fluid.  The  evidence  is  certainly  strong  from  which  the  jury 
might  conclude  that  on  the  13th  of  December  1898  Badalyski  was 
endeavouring  to  carry  out  that  desire  and  intention  when  the 
death  of  the  girl  occurred.  There  was  evidence  also  from  which 
the  jury  might  infer  that  among  the  means  used  to  procure  that 
abortion  was  the  injection  of  Condy's  fluid  into  the  body  of  the 
young  woman,  to  which  means,  according  to  Tod's  own  confession, 
he  was  an  accessory,  and  during  the  attempt  by  this  means  to 
procure  abortion  the  woman  died,  according  to  the  medical 
evidence  of  suffocation.  If  the  matter  rested  there  the  evidence 
would,  I  think,  be  sufficient  to  convict  both  prisoners,  because  the 
jury  might  conclude  that  the  death  by  suffocation  resulted  in 
some  way  from  the  means  taken  to  procure  abortion.  There  was, 
however,  some  evidence  which  would  warrant  the  belief  ihat 
the  method  by  which  suffocation  was  caused  was  by  an  attempt 
on  the  part  of  Radalyski  to  stifle  the  girl's  screams,  in  the  interest 
not  only  of  herself  but  of  the  woman,  by  putting  her  hand  over 
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the  latter's  mouth  when  she  was  disposed  to  faint,  and  at  that  ^•^' 

moment  this  was  a  most  dangerous  thing  to  do,  one  which  no  1899 

skilled  person  would  attempt,  when  the  respiratory  organs  were  Rioina 
in  an  embarra^ed  state  from  want  of  air  and  suspension  of  the  radju^yski. 
heart  action,  and  which  probably  deprived  the  girl  of  air  to  such 
an  extent  that  she  died,  though  in  a  less  weakened  state  she 
would  not  have  been  so  easily  suffocated.  There  was  evidence 
before  the  jury  from  which  they  might  conclude  that  death  arose 
in  that  way.  If  this  was  so,  then,  according  to  the  principle  of 
the  authorities,  the  death  was  one  of  the  ordinary  results  of  the 
illegal  operation.  The  persons  attempting  this  felony  must  have 
known  that  the  girl  operated  upon  might  shriek,  and  if  she  did 
so,  and  if  they  ventured  to  interfere  with  her  body  in  its  natural 
condition,  and  thereby  caused  her  death  in  the  attempt  to  procure 
abortion,  both  were  responsible,  the  person  attempting  the  opera- 
tion and  the  person  who  instigated  it.  This  is  manifest  justice  as 
well  as  a  principle  of  law  to  prevent  lives  being  imperilled 
in  this  way.  If  it  were  not  so  it  would  be  impossible  to  vindi- 
cate the  law  in  respect  of  these  matters.  The  death  was  caused 
by  the  means  used,  and  both  parties  are  responsible. 

The  direction  to  the  jury  is  substantially  right,  and  the  jury's 
finding  is  warranted  from  evidence  which  could  not  be  with- 
drawn from  them.     The  conviction  will  be  affirmed. 

Conv^iction  affirmed. 

Solicitor  for  the  Crown :  Ouinness,  Crown  Solicitor. 
Solicitors  for  the  prisoner  Tod  :  Cole  <b  Morris. 

R.  H.  c. 
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F.C.  HEALEY  v.  BANK  OF  NEW  SOUTH  WALES  (No.  «). 

1899  Practice  -  Appeal—Single   Judge— Question  of  fact— Rehearing  by  Full  Court— 

February ^,^j  10,  Judicaiure  Act  1883,  47  Viet.  {No.  761). 

Where  a  party  appeals  from  a  decision  of  a  Judge  sitting  without  a  jury  upon 
a  question  of  fact  as  to  which  there  was  contradictory  vivA  voce  evidence  it  is  the 
daty  of  the  appellant  to  satisfy  the  Court  of  Appeal  that  the  decision  of  the  Jadge 
was  wrong. 

The  effect  of  the  passing  of  the  Judicature  Act  1883  upon  this  principle  dis- 
cussed. 


13,  14,  15. 


T/  r     %,     ^   \  ^  ^^®  party  applying,  for  a  new  trial  has  had  a  reasonable  opportunity  to 

-     '  ^ adduce  certain  evidence  at  the  trial  and  has  not  done  so,  the  Court  will  not 

K. ^^t'Q  4-C.  ((^ ,  grant  a  new  trial  on  the  ground  of  the  discovery  of  fresh  evidence. 
'  The  decision  in  Ward  v.  Heame  (10  V.L.R.  (L.)  163)  applied. 

Appeal  from  a  judgment  of  Hodges,  J.,  at  the  trial  of  this 
cause  without  a  jury.  At  the  trial  there  was  a  conflict  of  viva 
voce  evidence.  Judgment  was  given  by  Hodges,  J.,  in  favour  of 
the  defendant  bank.  The  cause  of  action  and  the  facts  of  the 
case  material  to  this  report  are  sufficiently  stated  in  the 
judgment. 

Hanbury  C,  Oeoghegan  for  the  plaintiff  appellant. 

Isaac  A,  Isaacs  (A.G.)  and  Ii-vine  for  the  defendant. 

Williams,  J.  This  is  an  appeal  from  a  judgment  of 
Hodges,  J.  In  the  course  of  this  appeal  we  have  only  heard 
Mr.  Geoghegan,  counsel  for  the  appellant,  and  yet  this  is 
the  sixth  day  of  his  address  to  the  Court.  We  have  not  con- 
sidered it  necessary  to  call  on  counsel  for  the  respondents,  and 
we  should  have  been  content  without  observation  to  dismiss 
this  appeal  with  costs  were  it  not  that  we  think  we  ought 
to  express  ourselves  shortly  as  to  the  nature  and  character  of 
this  appeal.  Substantially  a  week  of  public  time  has  been 
occupied  by  counsel  for  the  appellant  in  support  of  an  appeal 
on  a  pure  question  of  fact,  as  to  which  the  evidence  on 
the  one  side  and  the  other  was  contradictory,  in  which  the 
credibility  of  the  principal  and  opposing  witnesses  was  con- 
stantly in  issue,  and  on  which  the  learned  primary  Judge  has 
found  against  the  plaintiff.     That  issue  of  fact  was   whether 
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certain  moneys  in  the  defendant's  bank  were  the  moneys  of  the 
plaintiff  or  moneys  representing  the  proceeds  of  thieving  opera- 
tions by  the  plaintiff  on  the  Government  Savings  Bank  of  New 
South  Wales.  As  I  have  said,  the  evidence  on  this  question  was 
absolutely  contradictory,  and  if  there  was  any  preponderance  of 
evidence,  the  evidence  appears  to  me  to  preponderate  in  favour 
of  the  defendants  and  not  in  favour  of  the  plaintiff. 

By  far  the  most  material — in  fact,  I  may  say  the  vital — por- 
tions of  the  evidence  were  taken  vivd  voce  before  the  learned 
Judge,  and  he,  having  heard  and  seen  the  chief  witnesses  in  the 
case,  has  decided  against  the  plaintiff.  I  do  not  hesitate  to  say  that 
as  soon  as  I  became  seized  of  the  nature  and  character  of  this 
appeal  its  success  became  hopeless,  and  in  my  opinion  it  is  an 
appeal  that  should  not  have  T)een  brought.  Before  the  coming 
into  operation  of  the  JvdiccUure  Act  in  this  colony  the  rule 
laid  down  and  observed  by  the  Supreme  Court  in  relation  to 
appeals  of  this  character  was  this,  that  when  a  party  appealed 
from  a  decision  of  a  Judge  on  a  question  of  fact  as  to  which 
there  was  contradictory  vivd  voce  evidence  it  was  the  duty  of 
the  appellant  to  satisfy  the  Court  of  Appeal  that  the  decision 
of  the  Judge  was  wrong  or  clearly  wrong,  and  that  unless  the 
Full  Court  was  so  satisfied  the  appeal  would  be  dismissed :  In 
the  WiU  of  Wolff  (a). 

Precisely  the  same  rule  was  laid  down  and  observed  by  the 
English  courts  of  law  before  the  passing  of  the  Judicature  Act 
in  England  :  Be  The  Alice  (6) ;  Oi^ay  v.  TumhuU(c) ;  Smith  v. 
St  Lawrence  Tow-Boat  Company  (d) ;  Salvin  v.  North 
Brancepeth  Coal  Company  (e). 

It  may  be  gravely  questioned  whether  the  passing  of  the 
Judicature  Act  has  made  any  difference  whatever  in  the 
application  of  this  principle.  According  to  the  very  able  judg- 
ment of  Lord  Esher,  M.R.,  in  GoloniaZ  Securities  Trust  Com- 
pany V.  Massey  (/),  this  principle  has  not  only  remained  un- 
affected, but  is   the  principle  which,  since  the  passing  of  the 

(a)    [1875]  1  V.L.R.  LP.  &  M.  21,   (d)  [1873]  L.R.  6  P.O.  308,  at  p. 


[1875]  1  V.L.R.  LP. 
at  p.  28. 
(6)  [1868]  L.R.  2  P.C.  245,  at  p. 

247. 
(c)     [1870]  L.R.  2  Sc.  &  D.  App.  53. 


[1873]  L.R. 
314. 
(c)    [1874]  L.R.  9  CE. 
(/)  [1896]  1  Q.B.  38. 


F.C. 
1899 

&EALST 
V. 

Bank  of 

Nkw  South 
Walks 
(No.  2). 

WilHama,  J. 


r05,  at  p.  714. 
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Judicature  Act,  Courts  of  Appeal 
appeals  of  this  particular  descripti 
the  case  cited. 

Since  the  passing  of  the  Judi 

;ouTH     same  principle  has  been  applied 

2).        Monk  V.  Woods  (h) ;  Sheppard  v.  1 

^  J      England  since  the  passing  of  the 

V.    The   Quebec    Warehouse    Gora\ 

Colonial  Securities  Trust  Gompan 

Wc  are  bound  by  the  decisior 
this  point,  and  on  reference  it  wi 
Committee  of  the  Privy  Council  1 
its  full  extent,  both  before  an 
Judicature  Act:  Re  The  Alice 
Warehouse  Go.  (o).  In  the  latte 
referring  to  the  rule  that  should 
appeals  from  a  judgment  on  a  qu 
Lordships  entirely  adhere  to  thi 
therefore  they  do  not  consider  th 
determine  is  what  conclusion  they 
matter  ha^l  for  the  first  time  com< 
has  been  established  that  the  judg 
clearly  wrong." 

In  Exparte  Firth  (p)  Jessell,  1 
been  over  and  over  again  stated  i 
requires  a  very  strong  case  indeed 
to  interfere  on  a  question  of  fac 
flicting  evidence  before  the  tribunal 
Lord  Esher,  M.II.,  in  the  later  cas€ 
Go,  V.  Massey  reiterates  the  same  r 
continuity  unaflFected  by  the  pas« 
We  are  quite  conscious  that  in  la 
has  not    apparently    applied   the 

{g)    [1886]  11  V.L.R.  472,  at  p.  483. 
(A)  [1886]  12  V.L.R.  90,  at  p.  92. 
(i)  [1892]  18  V.L.R.  180,  at  p.  186. 
(h)    [1886]  L.R.  12  App.  Cas.  101, 
at  p.  104. 
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Thiery  (g),  but  while  decisions  of  the  House  of  Lords  are  justly 
entitled  to  our  highest  respect,  they  are  not  binding  on  us. 
Those  of  the  Privy  Council  are.  The  principle  laid  down  by  our 
own  Court  in  reference  to  this  class  of  appeal  follows  and 
accords  with  the  principle  laid  down  and  observed  by  the  Privy 
Council.  Circumstances  alter  cases,  undoubtedly,  and  there  may 
be  circumstances  under  which  the  rule  would  either  be  inapplic- 
able or  apply  with  less  weight  ;  but  to*  the  present  case,  the 
appeal  we  are  now  considering,  the  rule  applies  to  its  fullest 
extent  and  with  its  greatest  weight.  It  is  a  case  in  which  the 
Court  is  asked  to  interfere  on  a  question  of  fact  as  to  which 
there  has  been  conflicting  evidence  before  the  Judge  who  has 
heard  and  seen  the  witnesses  whose  credibility  has  been  the 
subject  of  constant  attack  and  comment  before  us  during  the 
course  of  this  appeal.  Had  the  oral  evidence  and  the  finding 
been  opposed  to  the  documentary  evidence  in  the  case  a  different 
principle  might  have  applied.  Had  the  evidence  submitted  to 
the  primary  Judge  been  all,  or  substantially  all,  or  in  principal 
part  taken  in  writing — that  is,  on  commission,  the  rule  would 
have  applied  with  much  less  weight.  Under  the  circumstances  of 
the  present  case  the  appeal  is  so  hopeless  as  almost  in  my  opinion 
to  justify  the  epithet  of  "  audacious."  The  vital  evidence  was 
taken  vivd  voce  before  the  Judge ;  it  was  absolutely  contradictory, 
and  the  preponderance  of  the  evidence  was  against  the  plaintiff 
and  in  favour  of  the  defendants.  Other  Judges  might  not  have 
felt  the  same  degree  of  difficulty  in  arriving  at  a  conclusion 
against  the  plaintiff  on  the  evidence  as  it  appears  before  us,  in 
the  present  case,  as  the  learned  primary  Judge  seems  to  have 
experienced.  The  appeal,  so  far  as  it  relates  to  entering  judg- 
ment for  the  plaintiff,  will  be  dismissed,  with  costs. 

In  the  alternative,  the  notice  of  appeal  is  framed  so  as  to 
ask  for  a  new  trial,  on  various  grounds— one  of  evidence  being 
improperly  received,  and  another  of  evidence  being  improperly 
rejected.  These  points  were  disposed  of  during  the  argument. 
The  only  point  argued,  apart  from  these  grounds,  is  that  a  new 
trial  should  be  granted  on  the  ground  of  the  discovery  of  fresh 
evidence.  That  fresh  evidence  is  set  forth  in  certain  affidavits 
iq)    [1897]  14  R.P.C.  m. 
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which  have  been  placed  before  th( 
the  plaintiff  and  of  Ogle.  The 
obviously  to  satisfy  the  condition 
in  Ward  v.  Heaime  (r).  The  n 
fresh  evidence  is  said  to  consist  is 
when  he  was  in  the  dock  in  Sydn 
a  statement  to  the  Court,  and  that 
Court  he  said  that  Joyce  had  told  li 
Darlinghurst  Gaol,  before  the  trial 
two  other  luen  engaged  in  the  Savi 
were  joined  with  him  in  the  robberj 
Sydney,  and  he  went  on  to  say  that 
men  was  the  plaintiff.  He  then  pr( 
did  tell  him  in  the  remand  yard  at 
and  he  says  that  Joyce  told  him  then 
men  employed  in  the  Post-Office  wh< 
in  defrauding  the  Savings  Bank 
defrauded  it  to  the  extent  of  35002 
two  other  men  had  shared  that  sun 
went  on  to  tell  Ogle  the  names  of  t 
are  mentioned  in  the  papers  before  u 
wrong  to  mention  their  names  now. 
Healey,  ever  since  1893,  when  that 
dock,  knew  that  Ogle  could  prove,  s 
true,  that  Joyce,  who  implicates  Hei 
this  robbery,  told  him.  Ogle,  that  t 
engaged  with  him  in  the  robbery,  \ 
Post-Office,  and  that  neither  of  them 
he  told  Ogle  their  names.  Then  H^ 
served  his  time  under  sentence  for 
action  against  the  Bank  of  New  £ 
money,  and  the  trial  proceeds  and  la 
last  day  but  one  of  the  trial  Healey  £ 
addresses  Ogle  and  tells  him  he  wa 
evidence  on  his  behalf — in  other  wor( 
statement  that  Joyce  mcule  to  him  ii 
professes  to  give  his  address  to  him 

(r)     [1884]  10  V.L.R. 
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give  evidence.  Healey,  according  to  his  affidavit,  says  he 
could  not  find  him  at  the  address  he  gave,  and  that  a  false 
address  was  given.  The  learned  Judge,  it  appears,  did 
not  deliver  judgment  till  four  or  five  days  afterwards.  When 
Healey  met  Ogle  on  the  9th  November  the  trial  was  not 
concluded,  and  the  judgment  was  not  delivered  till  five  days 
afterwards.  Now,  under  those  circumstances,  and  admitting,  as 
I  feel  we  are  bound  to  admit,  that  this  evidence  would  be  very 
material  in  support  of  Healey's  case,  and  as  against  Joyce, 
who  was  the  principal  witness  against  him,  we  think  it 
was  the  duty  of  the  plaintifi^  or  of  his  advisers  to  have 
brought  this  at  the  first  possible  opportunity  before  the  learned 
Judge,  to  have  acquainted  him  with  the  nature  of  the  evidence^ 
and  to  have  informed  him  that  the  man  had  been  met  and  seen 
in  Melbourne,  that  his  present  address  could  not  be  found,  and 
to  have  asked  for  a  postponement  in  order  to  have  a  reasonable 
opportunity  to  find  this  man.  That  was  not  done;  absolute 
silence  was  maintained,  and  the  Judge  was  in  absolute  ignorance 
of  the  finding  of  this  evidence.  One  would  have  thought  that, 
with  reasonable  diligence,  that  would  have  been  pointed  out, 
and  that  brings  this  case  within  the  first  condition  laid  down  in 
Yfard  v.  Heame.  If  the  person  who  asks  a  new  trial  has  had  a 
reasonable  opportunity  to  adduce  the  evidence  at  the  trial,  on 
the  strength  of  which  he  seeks  a  new  trial,  the  Court  will  not 
grant  a  new  trial  on  the  ground  of  the  discovery  of  fresh 
evidence,  and  such  steps  could,  we  think,  have  been  taken  in. 
this  case.  The  plaintiff,  however,  did  nothing.  I  fully  concur 
with  that  part  of  the  decision  in  Ward  v.  Heame.  We  think 
this  fatal  to  the  granting  of  a  new  triaJ.  We  think  this  motion 
should  be  dismissed,  with  costs. 


F.C. 

1899 

HSALEY 

V, 

Bank  ov 

New  South 

Wales 

(No.  2). 

Williams,  J. 


HoLROYD,  J.  I  concur  in  the  judgment  delivered  by  my 
brother  Williams.  I  have  very  little  to  add  to  it ;  but,  with 
reference  to  the  duty  of  an  Appellate  Court  with  respect  to  the 
decisions  of  the  primary  Judge  upon  questions  of  fact,  I  desire 
io  point  out  this,  that  in  my  opinion  the  Appellate  Court  is  not 
exonerated  from  acquainting  itself  with  the  facts,  or  at  least 
with  so  much  of  the  evidence  as  the  appellant  brings  before 
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them,  in  order  to  ascertain  whether  the  Judffe  below  is  dearly 
wrong  or  not.  But  if  they  are  satisfied  that  he  is  not  clearly 
wrong,  and  that  there  is  such  a  contradiction  in  the  evidence 
that  the  Judge  might  reasonably  come  to  the  conclusion  at 
which  he  did  arrive,  I  do  not  think  it  is  necessary  to  go  further, 
and  to  say  that  they  would  have  come  to  a  similar  decision  on 
those  facts  if  the  matter  had  come  for  the  first  time  before  them. 
It  is  quite  obvious  that  in  cases  where  there  is  a  conflict  of 
evidence  it  is  an  advantage  to  have  observed  the  demeanour 
of  the  witnesses.  It  may  be  a  slight  advantage  only  iji  some 
cases,  but  in  others  an  enormous  advantage.  Sometimes  a  Judge 
on  reading  a  case  has  to  say — "  I  cannot  determine  this  without 
having  seen  the  witnesses  give  their  evidence.  I  cannot  come 
to  a  conclusion  upon  it." 

It  must  "be  remembered  in  reference  to  the  practice  of  this 
Court  that  it  was  in  advance  of  the  English  practice  in  1854. 
We  had  the  rules  made  then,  which  were  in  force  when  I  came 
out  here,  and  the  Equity  Judge  took  down  all  the  evidence  him- 
self, and  had  it  afterwards  read  over  to  the  witnesses.  He  was 
in  fact  his  own  examiner.  The  primary  Judge  was  then  in  the 
best  possible  position — in  quite  as  good,  and  I  should  think  in  a 
better  position,  than  a  jury — to  determine  what  the  truth  was. 
I  am  very  glad  that  the  Privy  Council,  whose  decisions  we  have 
to  follow,  have  held  that  the  rule  laid  down  by  my  brother 
Williams  is  correct,  as  it  commends  itself  to  my  own  common- 
.  sense.  Of  course,  if  the  Privy  Council  should  alter  its  opinion, 
we  should  have  to  alter  our  practice  in  the  same  way,  but  until 
that  happens  we  have  to  follow  our  own  practice,  and  not  to 
follow  the  opinion  of  the  House  of  Lords. 

I  wish  to  add  upon  this  point  that,  having  carefully  studied 
the  evidence,  I  should  myself,  so  far  as  reading  the  evidence 
enables  me  to  give  an  opinion,  have  arrived  at  the  same  con- 
clusion as  my  brother  Hodges.  Upon  the  other  point  that  has 
been  raised,  I  was  one  of  the  Judges  who  decided  the  case  of 
Ward  V.  Heame,  in  which  the  rule  was  laid  down,  and  I  have 
subsequently  followed  it  in  this  Court.  The  two  things  decided 
there  by  the  Court  are  said  by  the  late  Chief  Justice  in  his 
judgment  to  be  these : — "  First,  it  must  be  shown  clearly  that 
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the  new  evidence  was  not  in  the  possession  of  the  party  applying, 
and  could  not  by  proper  diligence  have  been  procured  by  him  at 
the  time  of  the  first  trial."  That  is  the  ground  upon  which  this 
Court  has  decided  on  this  appeal.  "  Secondly,  it  must  appear 
that  the  newly  discovered  evidence  is  such  as  ought,  if  it  had 
been  brought  forward  at  the  first  trial,  to  have  led  the  jury  to 
come  to  a  different  conclusion  from  that  at  which  they  have 
arrived."  I  have  some  doubt  myself  about  the  word  "  ought " — 
whether  it  should  not  be  qualified,  and  some  such  words  as 
"  would  possibly  "  be  used  instead.  That  that  is  no  new  idea  of 
mine,  formed  on  cursorily  glancing  at  the  report  now,  I  may 
observe  that  I  am  reported  to  have  put  during  the  argument 
the  following  question : — "  What  is  meant  by  '  evidence  such  as 
would  reverse  the  verdict  ? ' "  Learned  counsel  replied — "  Such 
evidence  as  would  justify  the  Judge  in  giving  a  direction  to  the 
jury — such  evidence,  that  is,  as  must  lead  to  an  opposite  result 
to  what  has  happened."  To  that  I  rejoined  by  this  question : 
*'  Is  not  the  Court  to  endeavour  to  form  an  opinion  itself  as  to 
the  probable,  not  the  necessary,  result  of  the  new  evidence  ? " 
And  that  is  my  own  view  with  reference  to  that  case  still. 


701 
F.C. 

1899 
Hkaley 

V, 

Bank  of 

New  South 

Wales 

(No.  2). 

fiolroydf  J, 


Hood,  J.     I  so  thoroughly  agree  with  what  has  been  said 
that  I  have  nothing  to  add. 

Appeal  diiimidsed,     Mqtion  for  new  trial  dismissed. 

Solicitors  for  plaintiff,  appellant :   Oeoghegan  &  Perry, 
Solicitors  for  defendant,  respondent :  Mcdleson,  England  & 
Steivart 

R.  H.  c. 
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1899  [IK  CHAMBERS.] 

Ftbruary^.  ^^  ^  MARSHALL  HALL'S  COPYRIGHT. 

HUrcyd^J.        Copyright'-Regi9ter^Rtctific(Ui<m--''  Permm    aggrietfed  "^Copyright    Act  1880 

{No.  1076),  s.  61. 

The  words  **  person  aggrieved "  in  see.  51  of  the  Copyright  Ad  1S90  way 
inclade  the  person  who  caused  the  entry  to  be  made. 
BxparU  PotdUm  and  Son  (53  hJ.  Q.B.  320)  followed. 

Application  on  summons  to  expunge  entry  from  registry 
book  of  copj^ghts. 

On  the  11th  July  1898  G.  W.  L.  Marshall-Hall  became 
registered  as  the  proprietor  of  a  copyright  in  a  book  entitled 
"  Hymns  Ancient  and  Modem."  Application  was  now  made  by 
him  on  summons  for  an  order  that  this  entry  upon  the  registry 
book  should  be  expunged.  .  It  was  stated  by  the  applicant  in 
his  affidavit  that  he  was  advised  and  believed  that  by  obtaining 
the  entry  under  the  title  "Hymns  Ancient  and  Modem"  he 
was  infringing  the  copyright  in  that  title  of  persons  resident  in 
England.  He  stated  also  that  at  the  time  the  entry  was  made 
he  was  not  aware  of  the  existence  of  the  copyright  in  other 
persons,  and  he  had  been  informed  subsequently  that  the  persons 
mentioned  had,  on  17th  November  1898,  entered  at  Stationers' 
Hall  their  copyright  in  that  title.  In  the  affidavit  it  was  stated 
also  that  he  was  a  person  aggrieved  by  the  entry  in  the  Vic- 
torian register,  and  that  he  wai^  desirous,  in  order  to  avoid  dis- 
putes, of  having  the  entry  expunged. 

Mackey  for  the  applicant — The  person  who  caused  the  entry 
to  be  made  may  be  a  "  person  aggrieved  "  within  the  meaning  of 
sec.  57  of  the  Copyright  Act  1890  :  Exparte  Poulton  ikSon  {a\ 

No  appearance  to  oppose. 

HoLROTD,  J.  I  shall  make  the  order  asked  upon  the 
authority  of  the  case  cited. 

Summons  oUowedL 

Solicitors  for  Marshall-Hall :  Bi^vxie  &  Rohinson. 

R.  H.  C 
(a)    [1884]  53  L.J.  Q.B.  320. 
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[PRACTICE  COURT.]  1898 

September  16,  23. 
In  re  the   council  OP  THE   SHIRE   OF   EAST   LODDON,  Expartb  1899 

CHEYNE.  ^arch  6,  7,  14. 

Mcuidamua — Shire  council — Closed  road— Discretion  of  Judge — Power  to  disobey  —         Hood,  /. 

Meeting  of  council— Ordinary  husinesa— Notice  of  meeting — '*  Owner  " — Local         

Oovemment  Act  1890  {No.  1112),  m.  9,  10,  175,  176,  178,  180,  ^8— Vermin 
Destruciian  Act  1890  {No.  1163),  m.  58,  69— Procedure— Rule— Direction— 
— Service — CouncU, 

The  lessee  of  a  sheep  run  obtained  from  a  shire  council  at  one  of  its  ordinary 
meetings  permission  under  the  Vermin  Destruction  Act  1890  to  erect  gates  across 
certain  roads  adjoining  his  leasehold  within  the  shire.  The  notice  calling  the 
meeting  did  not  set  forth  that  the  business  was  to  be  brought  before  the  council. 
All  the  councillors  were  present  at  the  meeting.  Upon  a  role  nisi  for  a  mandamus 
to  compel  the  opening  of  these  roads  by  the  shire  council. 

Held,  that  as  the  council  might  at  any  time  lawfully  grant  the  permission  the 
insularity,  if  any,  in  the  method  of  calling  the  meeting  did  not  justify  the 
Court  in  making  absolute  the  rule. 

On  the  hearing  of  an  application  to  make  absolute  a  rule  nisi  for  a  mandamus 
of  this  kind  both  the  landowner  and  lessee  are  entitled  to  be  heard. 

A  rule  tiisi  for  a  mandamus  to  compel  the  opening  of  an  obstructed  road  was 
directed  to  a  municipal  council  : 

Held,  that  the  rule  was  properly  directed. 

Service  of  such  a  rule  upon  the  municipal  clerk  is  sufficient. 

Rule  nisi  for  a  mandamus. 

On  4th  May  1898  Hodges,  J.,  granted  a  rule  nisi  calling  upon 
the  Municipal  Council  of  the  Shire  of  East  Loddon,  and  directed 
to  the  council,  to  show  cause  why  a  writ  of  mandamus  should 
not  issue,  directed  to  the  said  council,  commanding  it  to  forthwith 
open,  and  keep  open  for  public  use,  and  free  from  obstruction, 
in  accordance  with  sec.  428  of  the  Act  54  Vict.,  No.  1112,  certain 
roads  within  the  shire. 

The  relator,  Andrew  Cheyne,  a  resident  ratepayer  and 
landowner  in  the  shire  of  East  Loddon,  wrote  on  the  14th 
March  1898,  through  his  solicitors,  to  the  shire  council, 
requesting  the  removal  of  fences  and  gates  from  certain  roads. 
These  fences  and  gates  had  been  erected  by  John  George  Ross 
and  Hugh  M.  Ross,  the  lessees  from  Robert  Craig  King  and 
Hugh  Hutchinson,  trustees  under  the  will  of  Robert  Moffatt 
(deceased),  the  owners  of  the  Serpentine  estate.  Hugh  M.  Ross 
was  a  councillor  of  the  shire  of  East  Loddon.  At  the  ordinary 
meeting  of  the  council  on  or  about  16th  October  1896  Hugh  M. 
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]^  Ross  was  present,  and  asked  permi 

In  re         eAouQ   the  fences  around  certain  r 
E  Council         ,    7  -i  i  -  i 

OF  estate,  and   to   close   certain   roads 

**of"**      discussion  a  motion  to  grant  the  re< 

T  LoDDON.   not  vote  upon  the  motion.     The  no 

lood,  J.       of  the  council  did  not  specify  that  tl 

and  no  notice  of  it  was  given  to  th 

other  ratepayers  alleged  that  the 

of  great  inconvenience  and  danger  to 

of  the  shire  by  reason  of  their  frequ< 

of  the   roads  obstructed  were  road 

estate,  and  dividing  it  from  the  lai 

relator  was   requested   to  attend   f( 

examination  upon  his  affidavit,  but 

not  proceeded  with,  owing  to  his  con 

Further  facts  material  to  this  re] 

the  judgment. 

The  rule  nisi  was  now  argued  be 

Leon  and  Quick  appeared  for  th( 
absolute. 

Box  appeared  for  the  owners  an 
estate — I  claim  the  right  to  appea 
property  or  rights  are  endangered,  tl 
interested  or  are  likely  to  be  affected 

Counsel  referred  to  Shortt  on  Ma 
Middlesex  Justices  (a)  \  Short  <b  Mel 
p.  40  ;  Crown  Ofjice  Rules  1886,  rr. 
Shire  (6). 

Leon — The  Local  Government  Ac 
section    dealing    with  this   matter, 
appear  to    show   cause    who    are 
litigation.     This    question   should    I 
named  in  sec.  428.     (Counsel  referr 
eocparte  Sedey  (c).)     Queen  v.  Stawi 

(a)    [1843]  2  Dowl.  N.S.  719.  (c) 

(6)     [1897]  23  V.L.R.  94. 
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the  facts  were  in  dispute ;  here  there  is  very  little  ^ 

facts.     The  rule  is  only  directed  to  the  council,    j,^J^^^^ 

absolute  may  only  be  sei^ved  upon  the  person  to  op 

- ,  THE  Shie 

it  would  go.  OF 

East  Lodik 

This  point  is  covered  by  authority.  In  the  case  of  ffood^  J- 
Stawell  Shire  the  person  interested  was  not  only 
^as  directed  to  appear.  Here  the  owners  and  lessees 
i  in  supporting  the  shire  council's  action.  In 
\fandarmb8,  p.  302,  it  is  laid  down  that  a  person  who 
is  entitled  to  be  heard.  Under  sec.  428  there  is  a 
e  council  to  have  the  road  opened  and  kept  open. 
5  owners,  who  have  obtained  permission  to  close 
ire  entitled  to  resist  the  attempt  to  open  the  roads, 
dly  privileged  to  appear  before  the  Court  and 
lierefore  Mr.  Box  is,  I  think,  entitled  to  appear. 

nd  Cussen  for  the  shire  council  of  East  Loddon  to 
There  is  a  preliminary  objection.  The  rule  nisi  is  not 
jted.  The  mandamus  should  not  go  to  the  council 
nicipality.  It  should  go  to  a  corporation.  There  is 
3  Local  Oovemment  Act  1890  which  purports  in 
'eate  the  council  a  corporation.  The  term  "  cor- 
i  convenient  one  to  apply  to  shire  councils.  It  is 
"  firm,"  which  before  the  Judicature  Act  was  not 
courts  of  law.  It  has  been  held  that  the  terms 
d  "  councillors  "  are  synonymous.  Sec.  9  creates 
its,  etc.,  a  corporation.  **  Council,"  under  sec.  428, 
mncillors  for  the  time  being.  If  a  municipal 
Drting  to  act  under  sec.  428,  do  not  close  a  road 
emed  to  be  the  act  of  the  municipality.  In  Queen 
orwell  (d),  it  was  decided  that  the  rule  nisi  for  a 
lould  be  directed  to  the  corporation.  The  council 
lody,  and  may  resign  at  any  time.  Holroyd,  J., 
practice  in  K  v.  Stawell  Shire.  Queen  v.  Morwell 
eported  on  this  point.  By  analogy  it  resembles  a 
against  a  firm   before   the    Judicature    Act.     In 

id)    [1896]21  V.L.R.  641. 
[IV.  U  U 
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SUPREME  COURT :  VICTORIA. 


[V.  LR 


Giabome  v.  Murphy  (e)  the   word  "  council "    was  stated  at 
p.  65  to  mean  "  a  quorum  of  its  members/' 

Box — Misnomer  vitiates  the  writ :  Tapping  an  Mandamus, 
pp.  314,  316 ;  Shortt  on  Mandamus,  p.  375.  The  duty  is  one 
to  be  performed  by  the  corppration. 

Counsel  referred  to  jB.  v.  Abingdon  (/). 

Leon — The  service  is  perfectly  good.  The  applications  tiiat 
have  been  made  to  the  Court  have  all  been  made  to  the  shire 
council. 

Counsel  referred  to  Glenelg  Shire,  exparte  Coxon  (g). 

[Cussen — The  point  there  was  that  there  was  a  difference 
between  the  affidavits  and  the  rule.] 

The  service  is  good,  because,  under  sec.  141,  it  is  the  council 
which  appoints  the  municipal  clerk^  and  here  a  specific  duty  is 
imposed  on  the  executive  body  to  do  a  certain  thing,  inasmuch 
as  the  Legislature  says  that  it  would  be  impossible  to  impose 
a  duty  on  the  corpoiUte  body.  The  clerk  is  appointed  to 
transact  the  ordinary  business.  The  council  ^cannot  always  be 
present.  It  is  a  body  which  performs  executive  duties  under 
the  Local  Government  Act  1890  and  it  possesses  one  officer  only 
— namely,  the  municipal  clerk.  The  councillors  are  not  to  be 
served  individually. 

(Counsel  was  not  heard  further  on  this  point.) 

Box  in  reply — There  may  be  service  on  the  members  of  the 
council.     The  council  is  not  the  municipality. 

[Leon  referred  to  sec.  188  of  the  Local  Govemvient  Ad 
1890.] 

Hood,  J.  Objection  is  taken  in  this  case  that  the  rule  nisi 
ought  not  to  have  been  directed  to  the  council,  but  to  the 
corporation,  and  that  service  of  the  rule  on  the  clerk  is  not 
sufficient,  as  the  document  is  addressed  to  the  council.  These 
are  objections  which  one  would  strive  to  get  over  if  possible, 

(«J     [1881]  7  V.L.R.  (L.)  63.  (/)    2  Salk.  699. 

ig)    Argus,  Slat  August  1893. 
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my  way  to  get  over  them.     The  case  referred  ^^^ 

)W8  that  where  a  duty  which  is  sought  to  be  ^^^e 

^  °  Thb  Coun 

IS  of  a  writ  of  mandamtta  is  one  imposed  on  of 

ion  the  rule  ni%i  is  properly  directed  to  that     ™*  ^^ 

he  whole.     By  sec.  9  of  the  Local  GovemmeTit   ^^^Bfrhom 

poration  of  a  shire  consists  of  "  the  president       ffood,  J 

atepayers."     Then  by  sec.  10  it  is  provided 

icipality  subject  to  the  provisions  of  this  Act 

by  a  council  and  all  acts  of  the  council  shall 

J  acts  of    the   municipality."     Then  sec.   11 

aber  of  councillors  that  form  the  council.    The  ^ 

is  a  short  and  convenient  way  of  describing 
e  corporation  which  is  called  the  "  councillors." 
sec.  428  imposes  a  duty  upon  the  council  to 
t  is  speaking  of  the  "  councillors  "  transacting 
They  are  the  council  and  a  portion  of  the 
that  being  so  the  order  nisi  is  directed  to  that 
)rporation  on  whom  is  imposed  the  duty 
roads  open.  I  think,  therefore,  that  that 
should  have  no  diflSculty  either  in  holding 
rould  have  been  sufficient  if  directed  to  the 

is,  to  the  president,  councillors,  and  rate- 
jposes  of  that  objection.     As  to  the  service  I 

doubt,  and  I  am  not  sure  whether  I  am  not 
;  but  where  a  part  of  the  corporation  is  sued, 
rporation's  officer  in  the  usual  form  must  be 
s  the  only  way  that  a  part  of  the  corporation 
SVTiere  the  party  sued  is  portion  of  the  cor- 
)n  the  individuals  would  be  bad.  You  could 
poration  by  serving  the  individuals  composing 
ame  principle  you  cannot  serve  part  of  the 
Tvice  on  the  individuals.  I  think  therefore 
3  clerk  is  sufficient, 
the  application  were  then  dealt  with. 

Juaaen — This  application  is  not  bond-fide,  and 
eeling.  If  the  Court  concludes  that  the  motive 
.  is  malicious  it  will  not  grant  it :   Shortt  on 
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or 

THR  Shirk 

or 

Kast  Loddox. 

Hood,  J. 


MandamuSy  p.  251.  The  Court  must  be  satisfied  as  to  the 
applicants  motives.  Owen  v.  Churchwardens  of  AU  Saints  (h). 
In  the  case  before  Williams,  J.,  In  re  Olenelg  Shire,  ^eparU 
Sealey,  which  left  the  matter  undecided  as  to  bond  fides  or  not, 
he  decided  that  the  applicant  had  a  personal  interest  to  open 
the  road.  That  was  an  application  to  open  on6  road.  Could 
Cheyne  apply  to  have  every  road  throughout  the  whole  colony 
opened,  and  would  the  C!ourt  in  its  discretion  grant  a  Ttvan- 
damibsl  Beg.  v.  Livey'pool,  Manchester,  and  Shejfidd  Sailway 
Company  (i) ;  Reg.  v.  Peterborough  Corporation  (k).  With 
regard  to  the  bulk  of  these  roads  Cheyne  has  no  interest 
in  them  whatever.  His  action  is  merely  with  the  purpose  of 
annoying  the  landowners.  The  lessees  obtained  the  consent 
of  the  shire  council,  but  because  some  notice  was  not  given 
this  proceeding  is  instituted.  Sees.  175,  176,  178,  and  180  of 
the  Local  Oovemment  Act  are  directory.  Notice  need  not  be 
given  to  the  public,  but  merely  to  the  councillors.  All  that  the 
section  requires  is  that  the  sanction  must  be  obtained.  The 
sanction  may  be  withdrawn  at  any  time.  Cheyne  must  have  a 
real  interest,  and  the  application  must  be  bond  fide :  Beg,  v. 
Peterborough  Corporation  {k).  He  must  also  show  that  he  is 
the  real  applicant.  That  is  not  shown.  He  must  be  really 
interasted  in  the  closing  of  the  road.  If  he  has  an  available 
road  he  would  not  then  have  a  grievance.  With  regard  to  the 
Vermin  Destruction  Act  there  are  in  this  case  one  or  two 
questions  of  fact.  First,  they  say  that  the  swing  gates  are  not 
swing  gates  within  the  meaning  of  the  Act.  "  Swing  gate  "  is 
not  defined.  Sec.  58  uses  the  words  "  with  sanction."  Sec.  59 
uses  the  words  "with  approval."  The  shire  council  may 
withdraw  their  sanction  if  occasion  arises  warranting  it— 
e,g.,  if  a  goldfield  is  discovered  in  the  neighbourhood.  Man- 
damus will  not  go  to  compel  the  council  to  do  something  which 
may  be  rectified  at  the  next  meeting.  The  Local  Government 
Act  1890,  sec.  175,  refers  to  ordinary  business ;  sec.  176  to 
extraordinary   business.     The   business  of   dealing  with  closed 


{h)    [1876]  1  App.  Cas.  611,  at  p.  620. 
(i)  [1862]  16  Jur.  949  ;  21  L.J.  Q.B. 
284. 


{k)    [1875]  44  L.  J.  Q.B.  55,  85. 
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roads  is  not  extraordinary.     Notice  is  merely  for  the  purpose  of  ]^ 

giving  councillors  some  intimation  of  what  is  going  on,  in  order  «^  ^2  *** 

that  they  will  be  at  the  meeting.    The  language  of  sec.  179  is  of 

difficult.     Probably  a  rate  is  something  which  requires  a  special  ^f 

order.     Notices  are  for  the  use  of  councillors  themselves.     All  East  Loddon. 

the  members  of  council  may  be  present  as  in  this  case,  and  yet,  Boodt  J, 
if  sec.  179  is  mandatory,  because  one  of  them  has  not  had  two 
days'   notice    fresjji   notices   have  to  be  sent.     The  section   is 
directory  unless  a  councillor  himself  complain  of  want  of  notice. 

Box  for  the  owners  and  lessees  of  the  Serpentine  estate  was 
also  heard. 

Leon  in  reply — The  extent  of  the  relator's  interest  does  not 
matter.  He  is  allowed  to  settle  in  a  part  of  the  country  where 
the  council  has  charge  of  the  roads,  and  if  the  roads  are  not 
opened  and  kept  open  he  may  ask  the  council  to  open  them. 
Under  sec.  428  of  the  Local  Government  Act  the  duty  is  imposed 
on  the  council.  The  Vermin  Destruction  Act  1890  must  be 
construed  strictly  against  the  landowner  and  in  favour  of  the 
ratepayer.  The  sanction  here  was  not  given  to  the  "owner"  of 
the  land,  but  only  to  the  lessees.  With  regard  to  the  sanction, 
the  council  must  show  that  it  exercised  its  power  properly, 
and  that  all  the  obstructions  were  placed  there  by  reason  of  a 
legal  permission.  It  does  not  do  so.  All  that  is  said  is  that 
the  lessees  were  given  permission  to  erect  wire  netting.  Under 
sec.  175  of  the  Local  Government  Act  it  was  not  competent 
for  the  council  to  deal  with  business  other  than  ordinary 
business.  It  was  an  ordinary  meeting,  and  no  notice  was 
given  the  councillors.  Ordinary  business  does  not  include 
giving  this  sanction,  which  comes  under  the  words  "  such 
extraordinary  business."  The  council  is  charged  with  omitting 
to  do  its  statutory  duty. 

[Hood,  J.  Why  should  it  not  grant  its  sanction  to-morrow  ? 
If  it  can  do  so,  why  should  the  mandamus  go  ?] 

There  is  no  assurance  that  it  will  be  done,  and  it  is  time  to 
discuss  it  when  it  is  done.  There  is  no  evidence  of  Cheyne's 
want  of  bona  fides. 
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[Hood,  J.     I  do  not  see  why 
syndicate,  but  I  think  he  ought 
the  syndicate  are.     His  grievanc< 

Mitchell,  by  permission — The 
the  erection  of  the  wire  netting 
obtained  by  the  lessees  as  agei 
question  of  bona  fides,  see  Reg.  v 

Leon — That  was  a  private  rig 


Hood,  J.,  read  the  following 
calling  upon  the  Municipal  Coun 
to  show  cause  why  a  writ  of  mc 
manding  the  said  council  to  fortl 
public  use  and  free  from  obstru< 
shire. 

The  relator  is  Andrew  Che 
the  matter  has  been  greatly  de 
consequent  inability  to  undergo 
ation  of  the  application  is  sec.  4i 
1890,  which  imposes  upon  the  cou 
of  keeping  open  the  public  roadj 
upon  these  roads  primd  facie  th< 
be  removed.  For  the  purposes  < 
have  been  divided  into  two  classei 
the  Vermin  Deati^uction  Act  189C 
viously.  As  to  the  latter,  I  di 
constitute  the  real  subject  matte 
draw  this  conclusion  from  the 
evidence  of  Mahoney,  who  appei 
matter,  and  from  the  slight  int< 
hfius  in  most  of  these  obstructio 
they  were  erected  by  the  lessees 
porting  to  act  under  the  Verm 
sec.  58  of  that  Act  the  owner 
(/)  [1870]  L.R.  5 
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may  with  the  sanction  of  the  shire  council  inclose  any  of  these 
roads  under  certain  specified  conditions.  This  section  limits  the 
operation  of  sec.  428  of  the  LoccU  Oovemment  Act  and  enables 
shire  councils  to  allow  roads  to  be  closed  with  fences  and  gates  in 
order  to  prevent  the  spread  of  vermin.  The  obstructions  were 
erected  with  the  permission  of  the  council,  but  the  contention  is 
that  this  permission  is  invalid,  not  having  been  obtained  in  accord- 
ance with  the  requirements  of  the  Local  Government  Act  The 
sanction  was  granted  at  an  ordinary  meeting  of  the  council  to 
the  lessees  of  the  land,  and  no  notice  had  been  given  of  the 
intention  to  transact  this  business  at  that  meeting.  The  facts 
that  the  lessees  and  not  the  owners  were  the  persons  who 
obtained  the  sanction  of  the  council,  and  that  there  had  been  no 
notice,  constituted  the  only  serious  grounds  of  complaint,  though 
some  other  objections  were  taken,  which  were  disposed  of  during 
argument.  The  point  as  to  want  of  notice  is  founded  upon 
sees.  175, 176,  178,  and  180  of  the  Local  Oovemment  Act  It 
was  urged  that  this  business  was  extraordinary  business  within 
the  latter  part  of  sec.  176,  and  that  as  the  notice  therein  required 
had  not  been  given  the  proceedings  are  void.  These  sections  are 
not  easy  to  construe,  and* a  reference  to  the  original  sections  in 
the  Municipal  Acta  of  1863  does  not  help  to  clear  the  matter. 
But  I  do  not  feel  called  upon  to  decide  whether  or  not  the 
obtaining  of  this  sanction  is  ordinary  business,  or  whether 
the  sections  are  directory  only,  or  if  mandatory  whether  the 
sanction  once  given  may  not  be  good,  because  the  order  nisi,  in 
my  opinion,  fails  in  any  event.  This  Court  is  asked  to  compel 
the  shire  council  to  open  and  keep  open  certain  roads.  At 
present  it  may  be  assumed  that  these  roads  are  irregularly 
obstructed,  but  still  the  council  has  the  power  at  any  time  to 
grant  a  permission  which  would  be  a  complete  justification 
for  obstructing  the  roads.  So  that  the  Court  would,  if  it  issued 
this  mandamv^,  be  directing  the  council  to  keep  open  roads 
which  the  Act  of  Parliament  gives  it  power  to  close,  and  such  a 
mandamiL8  could  be  practically  disregarded,  as  the  fences  and 
and  gates  might  be  removed  one  day  and  re-erected  the  next. 
It  was  said  that  I  ought  not  to  speculate  about  what  might  be 
done.     But  in  exercising   its  discretion  as   to  the   issue  of  a 
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ever  issue  where  the  result  will  be  b 
commanded  may  disregard  the  comn 
certain  in  this  case  that  if  a  mxir 
would  at  once  proceed  to  grant  a  pre 
the  object  sought,  and  no  court  ough 
be  openly  resisted.  Moreover,  a 
opinion,  a  proper  method  of  assa 
procedure.  The  council  has  in  efFe< 
allows  it  to  do.  The  errors,  if  ai 
and  I  consider  that  this  Court  ouj 
summary  way  upon  such  grounds, 
any  injury  he  has  other  remedies,  bi 
these  roads  open  if  the  council  deten 
I  refuse  the  application  for  this  : 
not  satisfied  as  to  the  honA  fides  of  t 
that  his  complaint  only  relates  to  th 
Vermin  Act,  but  even  as  to  these  I 
is  not  the  obstruction  to  the  roads,  1 
cution  for  leaving  the  gates  open.  I 
threat  I  consider  that  these  proceedii 
taken,  and  the  only  satisfaction  that 
nisi  can  get  is  to  find  that  the  threa 
rule  nisi  will  be  discharged,  with  cos 
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THE  LONDON  BANK  OF  AUSTRALIA  LIMITED  v,  MURRAY  and 

Others  (No*  5S)* 

Dejed  of  settlement— Power  of  appointment— Interest  of  settlor  in  land— Charge  on 

interest  in  lands,  effect  of 

By  a  marriage  settlement,  E.  W.,  who  was  entitled  to  a  share  as  one  of  the 
next  of  kin  in  her  father's  estate,  which  consisted  of  real  estate,  settled  all  her 
interest  in  trustees,  who  had  power  to  convert  the  real  estate  and  to  invest  and 
hold  the  proceeds  subject  to  certain  trusts.  E.  W.  was  to  have  the  income  from 
such  fund  during  her  life,  with  the  power  of  appointment  by  deed  or  otherwise. 
E.  W.  had  executed  a  power  of  appointment  in  favour  of  her  husband  in  1887. 
In  1890  E.  W.  executed  a  deed,  purporting  to  charge  in  favour  of  the  London 
Bank  all  her  interest  in  the  lands  and  documents  of  title  referred  to  in  the  deed. 
The  bank  brought  an  action  to  enforce  such  charge  over  E.  W.'s  interest  in  the 
lands. 

Held,  that  as  the  lands  had  passed  to  the  trustees  under  the  deed  of  settle- 
ment on  trust  for  sale  and  conversion  and  investment,  and  to  hold  the  proceeds 
thereof  subject  to  the  trusts,  that  the  power  of  appointment  contained  in  such 
deed  did  not  relate  to  the  lands,  but  only  to  the  proceeds  of  the  sale  of  such 
lands,  and  E.  W.  had  no  title  or  interest  in  the  lands  which  the  bank  could  take 
in  such  action. 

This  was  a  summons  taken  out  by  the  defendants  Murray 
and  Cramer  in  an  action  brought  against  them  by  the  London 
Bank  of  Australia  Limited  to  take  the  opinion  of  the  Judge 
upon  certain  points  or  matters  arising  in  the  course  of  prp- 
ceedings  held  before  the  Chief  Clerk  in  pursuance  of  the 
directions  given  to  him  by  Hodges,  J.,  by  the  order  on  further 
consideration  made  in  the  action.  The  following  were  the  points 
raised: — (1.)  Whether  the  defendant  E.  M.  Wybum  has  any 
interest  €is  one  of  the  next  of  kin  of  W.  F.  S.  Murray,  the 
intestate  in  the  pleadings  mentioned,  in  the  lands  and  proceeds 
referred  to  in  the  judgment  herein  dated  8th  November  1897. 
(2.)  Whether  the  defendant  R  M.  Wybum  has  any  interest 
conferred  upon  her  by  the  will  of  her  deceased  sister,  E.  M. 
Murray,  and  if  so  what  estate  or  interest  is  so  conferred  upon 
her  ?  (3.)  Whether  the  defendant  A.  S.  Masterton  has  any 
interest  as  one  of  the  next  of  kin  of  W.  F.  S.  Murray  in  the  lands 
and  proceeds  referred  to  in  the  said  judgment.  (4.)  Whether 
the  defendant  A.  S.  Masterton  has  any  interest  conferred  upon 
her  by  the  will  of  her  deceased  sister,  E.  M.  Murray,  and  if  so 
what  estate  or  interest  is  so  conferred,  having  regard  to  the  fact 
that  the  said  A.  S.  Masterton  became  insolvent  on  the  7th 
September  1892  and  is  still  an  uncertificated  insolvent. 
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The  applicants  also  claimed  that  upon  the  result  of  the  whole 
proceedings  before  the  Chief  Clerk  the  Chief  Clerk  should  certify 
that  neither  the  defendant  E.  M.  Wybum  nor  the  defendant  A. 
S.  Masterton  has  any  interest  in  the  lands  and  proceeds  men- 
tioned in  the  judgment,  and  they  seek  the  opinion  of  the  Judge 
on  such  points  accordingly. 

The  statement  of  claim  in  the  action  stated  inter  alia  that 
W.  F.  S.  Murray  died  in  1873  intestate,  leaving  five  children, 
including  the  defendants  E.  M.  Wybum  and  A.  S.  Masterton. 
Administration  of  the  estate  was  granted  to  the  defendant 
John  Murray  in  1886.  Part  of  the  estate  consisted  of  certain 
lands,  which  were  specified.  The  defendant  John  Murray  being  ' 
indebted  to  the  plaintiff  on  his  own  account,  the  defendants  E. 
M.  Wybum  and  A  S.  Masterton  gave  the  plaintiff  a  guarantee 
on  behalf  of  John  Murray.  By  a  deed  dated  2nd  October  1890 
the  defendants  John  Murray,  E.  M.  Wybum,  and  A.  S.  Master- 
ton  granted  and  assigned  to  the  plaintiff  all  the  lands  and 
documents  of  title  before  referred  to  in  the  statement  of  claim 
for  all  the  estate  and  interest  of  the  said  defendants,  and 
covenanted  to  execute  such  further  assurances  or  securities  over 
the  premises  as  the  plaintiff  might  acquire.  Certain  of  the 
lands  were  sold,  with  the  consent  of  the  plaintiff,  and  the 
plaintiff  claimed  a  declaration  that  it  is  entitled  to  a  charge  or 
mortgage  over  the  interests  of  the  defendants  J.  Murray,  E. 
M.  Wybum,  and  A.  S.  Masterton  in  the  lands,  and  to  have 
the  said  interests  ascertained. 

Judgment  was  given,  no  appearance  having  been  entered  by 
the  defendants  mentioned,  referring  it  to  the  Chief  Clerk  to 
ascertain  the  respective  interest  of  the  defendants  J.  Murray, 
E.  M.  Wyburn,  and  A.  S.  Masterton  in  the  lands  mentioned  or 
in  the  proceeds  thereof.  The  certificate  of  the  Chief  Clerk  was 
given  on  the  30th  May  1898,  and  on  the  order  for  further  con- 
sideration the  Chief  Clerk  opened  and  reviewed  his  certificate, 
and  gave  the  following  certificate: — (1.)  The  interest  of  the 
defendant  K  M.  Wybum  in  the  said  lands  and  proceeds  consists 
of — (a)  such  interest  as  is  conferred  on  her  by  the  settlement 
dated  8th  June  1885,  made  between  F.  H.  Wyburn  on  the  first 
part,  E.  M.  Wybum  on  the  second  part,  and  the  defendants  W.  G. 
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Cramer  and  John  Murray  on  the  third  part,  and  by  virtue  of 
an  appointment  thereunto  executed  by  the  said  E.  M.  Wybum 
on  22nd  October  1887,  and  also  (b)  of  such  interest  as  is  con- 
ferred on  her  by  the  will  of  her  deceased  sister,  E.  M.  Murray, 
dated  9th  April  1883.  (c).  The  said  settlement  comprises  one 
undivided  fifth  share  in  all  the  real  and  personal  property  left 
by  W.  F.  S.  Murray,  intestate,  to  which  the  said  E.  M. 
Wybum  was  at  the  date  of  the  settlement  entitled  as  one 
of  the  five  children  and  next  of  kin.  (The  certificate  then 
recited  the  effect  of  the  deed  of  settlement,  which  is  set  out 
hereafter.) 

The  certificate  then  dealt  with  the  interest  of  the  defendant 
A.  S.  Masterton. 

The  defendant  W.  O.  Cramer  was  sued  as  trustee  of  the  deed 
of  settlement  referred  to  in  the  certificate.  By  this  settle- 
ment, which  was  made  in  anticipation  of  marriage  between  E.  M. 
Murray  and  F.  H.  Wybum,  it  was  agreed  that  the  share  and 
interest  of  £.  M.  Murray  in  the  real  and  personal  estate  of  W.  F. 
S.  Murray  should  be  granted  and  assigned  in  manner  appearing 
in  the  deed,  and  subject  to  the  trusts  and  powers  therein  con- 
tained, and  this  also  referred  to  all  after-acquired  property. 
All  the  share  of  the  said  E.  M.  Murray,  either  originally,  by  sur- 
vivorship, or  otherwise  in  the  real  and  personal  estate  of  W.  F. 
S.  Murray,  and  aU  the  estate,  right,  and  interest  of  E.  M.  Murray, 
were  granted  to  and  assigned  to  W.  G.  Cramer  and  John  Murray 
to  hold  the  same  upon  the  trusts  mentioned ;  the  lands  were  to 
be  sold  and  the  proceeds  invested,  and  the  income  from  such 
proceeds  so  invested  was  to  be  paid  to  £.  M.  Murray  for  her 
separate  use,  she  not  to  have  the  power  to  dispose  or  deprive 
herself  of  the  benefit  thereof  by  anticipation,  and  after  the  death 
of  K  M.  Murray  the  said  proceeds  were  to  be  held  "  upon  trust  for 
such  person  or  persons  and  to  such  uses  as  the  said  E.  M.  Murray 
shall  by  any  deed  or  deeds  or  writing  or  writings  sealed  and 
delivered  with  or  without  power  of  revocation  and  new  appoint- 
ment apoint  and  in  default  of  such  appointment  and  so  far  as 
no  such  appointment  shall  extend  in  trust  for  all  the  children 
or  any  child  of  the  said  intended  marriage  who  being  sons  or  a 
sou  shall  attain  the  age  of  21  years  or  being  daughters  or  a 
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daughter  shall  attain  that  age  or  marry.  ..."  It  was 
further  agreed  that  if  the  said  E.  M.  Murray  should  become  en- 
titled to  any  real  or  personal  astate  the  same  was  to  be  conveyed 
to  the  trustees  subject  to  the  same  trusts.  The  defendant  E  M. 
Wybum  became  entitled  to  certain  property  under  the  will  of 
her  sister  in  1886.  In  1887  E.  M.  Wybum,  purporting  to  act 
under  the  power  contained  in  the  settlement,  appointed  unto  her 
husband,  F.  H.  Wyburn,  all  the  real  and  personal  estate  of  and 
to  which  she  might  be  entitled  at  the  date  of  her  death.  The 
appointment  provided  and  declared  that  that  exercise  of  the 
power  of  appointment  was  and  should  be  revocable  by  the  said 
E.  M.  Wybum  by  any  deed. 


Hayes  in  support  of  the  summons — The  Chief  Clerk  was 
wrong  in  certifying  that  Mrs.  Wybum  had  any  interest  in  the 
lands.  By  the  marriage  settlement  the  lands  passed  to  the 
trustees,  who  had  power  to  ponvert  and  to  invest  and  hold 
the  proceeds  subject  to  certain  trusts.  Mrs.  Wybum  therefore 
had  no  interest  left  in  the  lands  which  she  could  charge.  She 
was  entitled  to  the  income  during  life  of  her  share  out  of  the 
proceeds  of  the  sale  of  the  lands,  and  she  had  a  power  of 
appointment  over  her  share  of  the  proceeds ;  but  she  retained 
no  power  of  appointment  over  the  lands :  Blake  v,  Blake  (a) ; 
Oale  V.  Gale  (6).  The  statement  of  claim  specifically  prays  for 
the  enforcement  of  the  plaintiff's  charge  over  Mrs.  Wybum's 
interest  in  the  lands,  and  she  has  no  interest.  The  deed 
conveys  nothing  to  the  bank  as  against  the  trustees.  The 
plaintiff  insists  that  she  should  execute  her  power  of  appoint- 
ment in  its  favour ;  the  deed  constituting  the  charge  gives  no 
such  right.  "Property"  and  "power**  are  different  things: 
Farwell  on  Powers  (2nd  ed.),  p.  179.  The  same  argument 
applies  to  the  interest  under  the  sister's  will.  Then,  as  regards 
the  finding  as  to  Mrs.  Masterton,  we  have  a  right  to  point  oat 
to  the  Court  that  the  certificate  is  wrong  as  to  that,  although 
it  does  affect  the  interest  of  a  party  who  does  not  appear. 
The  whole  certificate  is  before  the  Court,  and  can  be  dealt 
with. 

(a)    [1880]  15  Ch.  D.  i81.  (6)    [1856]  21  Beav.  349. 
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Higgins  for  the  plaintiff  to  oppose — It  is  admitted  that  the 
plaintiff  cannot  touch  the  life  interest  of  Mrs.  Wyburn,  but  she 
has  a  power  of  appointment  which  the  plaintiff  insists  upon 
being  exercised  in  its  favour.  Although  there  is  already  an 
appointment  in  favour  of  the  husband,  Mrs.  Wyburn  can 
revoke  that  and  can  make  an  appointment  in  favour  of  the 
plaintiff.  Equity  will  always  enforce  a  remedy  in  aid  of  a 
purchaser  or  mortgagee  as  against  a  mere  volunteer.  It  will 
not  aid  in  favour  of  general  creditors  :  Farwell  on  Powers  (2nd 
ed.),  pp.  327,  336,  338.  The  plaintiff  has  a  claim  against  all  the 
estate  and  interest  of  Mrs.  Wyburn.  There  is  no  evidence  of 
any  other  interest  except  this,  and  it  was  undoubtedly  intended 
to  cover  whatever  interest  Mrs.  Wyburn  had  in  these  lands  or 
in  the  proceeds  of  the  sale  of  such  lands.  The  Court  has  juris- 
diction to  assist  the  carrying  out  of  the  contract:  Exparte 
Gilchrist  (c);  Stead  v.  Nelson  (d).  The  Chief  Clerk  has 
followed  the  reference  contained  in  the  judgment,  and  the 
certificate  is  correct.  With  regard  to  the  findings  as  to 
Mrs.  Masterton's  interest  my  friend  cannot  be  heard  at  all ; 
he  does  not  represent  her,  and  she  has  not  delivered  any 
defence. 
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Hodges,  J.  This  matter  comes  before  me  on  summons  to 
express  an  opinion  as  to  the  correctness  of  the  findings  or 
determination  of  the  Chief  Clerk  with  regard  to  the  interest  of 
Elizabeth  Wyburn  and  A.  S.  Masterton.  The  Chief  Clerk  has 
set  out  what  he  regards  as  the  title  or  interest  of  those  persons 
in  both  the  real  property  and  the  proceeds  of  the  real  property 
referred  to  in  a  certain  settlement.  What  I  think  it  is  the  duty 
of  the  Court  to  do  is  not  only  to  look  at  the  judgment  but  to 
look  at  the  pleadings  and  documents  in  evidence,  to  ascertain 
whether  these  persons  have  any  interest  which  the  bank  can 
get  hold  of ;  if  they  have  no  interest  which  the  bank  can  get 
hold  of,  then  I  think  the  certificate  should  state  so,  although 
that  may  not  be  following  the  exact  words  of  the  reference. 

With  regard  to  Elizabeth  Wyburn's  title  the  marriage 
settlement    may   be  taken    as    the    starting    point.       By   the 


(c)     [1886]  17  Q.B.D.,  p.  632. 


id)    [1839]  2  Beav.  245. 
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im™^      certain  way.     Looking  at  the  deeds  to 
^'  conveyed  to  the  plaintiff,   we  find  the 

^o.  2).  in  paragraph  8  of  the  claim.  (His  Hone 
,^^^  /.  It  charges  all  the  estate  of  these  indivic 
the  lands  and  documents  of  title  thereim 
if  Elizabeth  Wybum  had  retained  the  p 
regard  to  the  lands  I  should  have  been  ii 
had  an  interest  in  the  land  which  the  ban 
by  these  proceedings.  But  she  has  no  j 
regard  to  the  lands,  but  only  with  rega 
it  seems  to  me  that  so  far  as  this  deed  is 
the  pleadings,  there  is  nothing  conveye< 
any  title  to  these  lands  nor  any  interes 
as  the  deed  does  not  refer  to  it,  any  inter 
consequently,  as  I  view  the  facts,  the  ba 
no  title  whatever  to  these  lands  and  no 
proceeds  thereof.  Although  if  the  fori 
literally  followed  there  may  have  been  c 
which  Elizabeth  Wyburn  is  in  some  wc 
could  properly  have  been  referred  to  in 
nothing  will  come  to  the  plaintiff,  th 
useless  for  that  purpose  to  the  plaintil 
embarrassing  and  would  serve  to  misleac 
It  would  suggest  that  those  were  tl 
bank  was  acquiring  under  this  judgmeni 
think  the  Chief  Clerk  in  his  investigati 
should  have  said  that  there  was  no  inter 
which  passed  to  the  bank  under  the  d 
eighth  paragraph  of  the  claim.  I  feel  so: 
I  ought  to  do  about  the  certificate  so  fai 
Masterton.  I  think  it  would  be  disadvai 
stand,  and  I  think  it  should  not  be  alloi 
certainly  be  misleading.  Although  the 
have  no  right  to  deal  with  that  matter,  ; 
Court  I  should  deal  with  it,  as  it  is  a  refe 
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the  Court.  (His  Honor  then  dealt  with  the  costs,  and,  under 
the  circumstances  of  the  case,  ordered  that  each  party  should 
abide  its  own  costs.) 

Solicitors  for  plaintiff :  Attenborov^h,  Nunn  Jk  Smith, 
Solicitor  for  defendant :  Wybum.   • 

w.  H.  M. 
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[IN  CHAMBEBS.] 

BELTON  V.  BELTON,  Exparte  BELTON  <No.  «)• 

Practice — Appeal — AppliccUion  /or  leave  to  appeal  in  formd  pauperis. 

Application  for  leave  to  appeal  in  formd  pauperis  by  a  party  in  divorce 
proceedings  who  has  not  sued  or  defended  in  formd  pauperis  in  the  Court  below 
most  be  made  to  the  FuU  Court. 

This  was  an  application  by  the  petitioner  in  a  divorce  suit 
for  leave  to  appeal  in  fot*md  pauperis  to  the  Full  Court  from  a 
decision  of  A'Beckett,  J.,  dismissing  the  petition. 

The  application  was  made  exparte. 

Hobday  in  support  of  the  application — The  same  rule 
applies  to  the  right  to  appeal  in  formd  pauperis  as  applies  to 
the  institution  of  an  action  or  suit. 

Hood,  J.  According  to  the  note  in  the  Annual  Practice 
1899,  under  Order  XVI.,  r.  31,  you  may  have  the  right  to 
appeal  in  this  form ;  but  the  application  must  be  made  to  the 
Full  Court,  and  not  to  me.  I  have  looked  at  the  cases  cited  in 
that  note,  and  I  find  that  in  Exparte  Goldberg  {a)  it  is  laid 
down  that  an  application  for  leave  to  appeal  in  formd  pauperis 
by  a  party  who  has  not  sued  or  defended  in  formd  pauperis 
in  the  Court  below  must  be  made  exparte  to  the  Court  of  Appeal. 
That  case  followed  the  decision  in  In  re  Roberts,  Kif  v. 
RobeHs  (6). 


Proctor  for  applicant :  Hobday. 


Application  refused. 


w.  H.  M. 
(a)    [1893]  1  Q.B.  417.  (6)     [1886]  33  Ch.  D.  265. 


March  10. 
Hood,  J. 
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HALL  V,  NORTH  QUEE 

Practice—**  Rules  of  the  Supreme  d 
— Leave  to  deliver  Jurther 

Semble,  an  application  for  leav 
made  exparte. 

This  was  an  applicatio 
interrogatories.  The  first 
administered  and  answer  1 
but  it  having  become  necessj 
way  of  interrogatories  appl 
leave  to  deliver  a  further  sei 

Mitchell  in  support  of  th 

[Hood,  J.  Should  not  t 
the  other  side  ?  ] 

There  is  no  authority  wh 
and  if  leave  to  deliver  the  fi: 
exparte  there  is  nothing  in  t 
second  application  must  I 
practice  is  different  to  ours. 

[Hood,  J.  I  think  I  sht 
cation  thus  made.  It  is  p 
afterwards  raised.] 

Solicitors  for  plaintiff^:  1 
Solicitors  for  defendant : 
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[IN  CHAMBERS.]  1899 

March  2. 
In  rb  the  GLENMONA  GOLD  MINING  COMPANY  NO  LIABILITY. 


The  Mines  Ad  1897  {N'o.  1614),  a.  168,  suh-aa.  2,  4— Priority  of  miners*  wages— 
Distribution  of  assets  of  no-liMUty  company— Gessation  of  work  of  no- 
liability  company—  Wages  first  charge  on  property  of  company. 

By  sec.  168,  sub-sec.  (2)  of  Act  No.  1514  it  is  provided— ''In  the  distribution 
of  the  assets  of  any  mining  company  under  Part  I.  of  the  Companies  Act  1890  or 
company  under  Part  II.  of  the  said  Act  which  is  being  wound  up  or  in  the  dis- 
tribution of  assets  on  the  cessation  of  work  of  a  no-liability  company  registered 
under  Part  11^  of  the  said  Act  there  shall  be  paid  in  priority  to  all  other  debts 
of  whatsoever  kind  secured  or  unsecured  all  wages  not  exceeding  £50  .... 
of  any  workman  ....  who  either  before  or  after  the  commencement 
of  this  Act  has  entered  into  any  contract  in  respect  of  services  rendered  to  the 
company  daring  two  months  before  the  commencement  of  the  winding  up  or  the 
cessation  of  work.     ..." 

Held,  that  *'.the  distribution  of  assets  on  the  cessation  of  work  "  applies  only 
to  a  distribution  of  the  assets  by  the  company  on  the  cessation  of  work,  and 
did  not  apply  to  the  case  of  the  sale  of  the  machinery  of  the  company  .by  the 
sheriff  at  the  instance  of  an  execution  creditor,  and  the  workmen  were  not 
entitled  to  claim  the  proceeds  of  the  sale  as  against  the  execution  creditor. 

By  sec.  169,  sub-sec.  4,  the  wages  of  workmen  are  to  be  a  first  charge  upon  all 
the  property  of  the  company. 

StmbUy  that  the  purchaser  of  the  machinery  of  the  company  at  the  sheriff's 
■ale  bays  subject  to  the  prior  charge  of  the  workmen  over  such  machinery  in 
respect  of  their  wages. 

Sheriff's  Interpleader. 

This  was  an  interpleader  summons  taken  out  by  the  sheriff. 
Reid  Brothers  and  Russell  had  obtained  a  judgment  against  the 
Glenmona  Gold  Mining  Company  No  Liability  on  the  4th 
January  1899,  and  a  H,  fa.  was  issued  on  the  5th  January.  The 
sheriff  seized  and  sold  the  machinery  of  the  company  on  the  15th 
and  28th  January.  Claims  were  thereupon  sent  in  by  various 
miners  who  had  rendered  services  to  the  company  in  respect 
of  their  wages.  The  sheriff  then  took  out  this  summons. 
AflBdavits  were  filed  in  which  it  was  stated  by  the  workmen  that 
the  company  ceased  to  carry  on  work  on  the  10th  December 
1898.  It  was  alleged  by  another  deponent  that  work  ceased  on 
the  14th  January  1899. 

Cussen  for  the  sheriff. 

V.L.R.,  VoL  XXIV.  V  V 


Hodges,  J» 
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Vasey  for  the  execution  creditor 
ct  No.  1514  does  not  apply  to  tl 
des  for  two  cases :  first  where  thei 

a  winding  up,  and  secondly  where 
sets  on  the  cessation  of  work  i 
aese  claims  do  not  come  under  the 
>  winding  up,  and  they  are  not  ii 
(Cause  this  is  not  a  distribution 
bich  is  the  state  of  things  contemp 
ibution  of  assets  by  a  no-liability 
ben  by  reason  of  the  company  bein 
)  voluntarily  and  the  shareholders 
pense  of  a  compulsory  winding  u] 
ance  distribution  that  may  take  pi 

Counsel  was  stopped  by  the  Coui 

O'Hara  Wood  for  Smith,  one  of 
the  Legislature  was  to  secure 
payment  over  other  creditors  ;  if 
Lzed  and  paid  away  to  a  judgmei 
the  Act  will  be  defeated.  This  r 
id  this  handing  over  of  the  proceed 
)n  of  the  assets.  It  may  be  that  u 
ill  have  a  charge  over  the  mach 
irchaser,  and  that  he  has  bought  si 
statutory  one,  of  the  workmen. 

Macfarlan  for  the  other  claimant 

Hodges,  J.  In  this  case  the 
operty  of  a  no-liability  mining  < 
me.  The  proceeds  of  the  sale  ar( 
ct  No.  1514  by  a  number  of  emplo, 
ages  are  due.  The  question  is,  v 
ititled,  the  judgment  creditor  or  th 
le  difficulty  is  created  by  the  lai 
8.  (His  Honor  read  the  sub-se( 
e  £issets  of  a  raining  company  whi 
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clear  and  intelligible  meaning ;  but  then  follow  the  words  "  or 
in  the  distribution  of  assets  on  the  cessation  of  work  of  a 
no-liability  company/'  and  it  is  the  interpretation  of  that 
clause  which  gives  rise  to  the  difficulty.  It  is  said  that  this 
company  has  ceased  work,  that  this  seizure  and  sale  by  the 
sheriff  is  a  distribution  of  assets,  and  that  consequently  the 
employAi  are  entitled  to  be  paid  in  priority  to  the  judgment 
creditor.  In  my  opinion  the  words  "cessation  of  work"  and 
"  the  distribution  of  assets"  in  that  clause  must  be  interpreted 
with  reference  to  their  immediate  surroundings.  I  am  not 
called  upon  to  say  what  might  be  the  meaning  of  the  phrases  in 
the  abstract,  but  merely  what  they  mean  in  that  clause  in  the 
position  in  which  they  stand.  In  the  first  portion  of  the  sub- 
section there  is  reference  to  the  distribution  of  fiissets  of  a 
company  which  is  being  wound  up ;  that  is,  as  I  have  said,  clear 
enough.  The  company  is  being  wound  up,  and  everyone  under- 
stands what  a  distribution  of  assets  means  under  those  circum- 
stances. Then  comes  the  clause  under  question,  and  I  think  in 
construing  those  words  in  that  position  the  distribution  of 
assets  secondly  mentioned  must  have  a  somewhat  similar 
meaning  to  the  words  "  distribution  of  assets"  first  mentioned — 
that  is,  in  a  winding  up — and  the  distribution  of  assets  referred 
to  is  something  equivalent  to  a  winding  up.  Just  as  in  a 
winding  up  there  is  a  cessation  of  work,  and  so  in  the  dis- 
tribution of  assets  secondly  mentioned  there  is  a  cessation  of 
work ;  so  that  it  is  intended  to  apply  to  a  no-liability  company 
which,  probably  being  in  debt,  cannot  be  voluntarily  wound  up, 
and  yet  it  is  desirous  of  coming  to  an  end  without  the 
expense  of  a  compulsory  winding  up,  and  it  stops  work 
and  proceeds  to  distribute  its  assets.  There  is  a  similar 
cessation  of  work  in  the  case  of  sequestration,  and  there  is  a 
distribution  of  assets  similar  also  to  the  case  of  sequestration. 
I  think  that  that  is  what  is  meant,  and  consequently  the  clause 
does  not  apply  to  the  case  where  a  company  is  not  distributing 
its  assets,  and  the  company  has  not,  so  to  speak,  ceased 
its  work,  but  there  is  merely  a  compulsory  stopping  of  the 
work  by  reason  of  the  proceedings  taken  by  the  sheriff 
or  his  officers.     I   think   that  is   borne   out  by   the   language 
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used  in  sub-sec.  3.  I  think,  to< 
true  interpretation,  because  no 
the  person  who  is  to  determine  wl 
as  to  the  person  who  is  to  distrib 
mean  that  anyone  can  step  in  a 
has  ceased  work.  I  think  it  mea 
assets  by  the  company  on  the  cessa 
doubt  whether  the  provision  of  sub 
giving  that  interpretation  to  sub-sec 
given  in  argument  is  right — that  i 
charge  upon  the  property  in  spite  of 
may  make  that  which  the  purchasei 
value.  If  under  sub-sec.  4  these  pe 
property,  then  the  sheriff  under  his 
fi,  fa.  has  not  sold  the  interests  of 
their  interests  are  left  untouched.  "^ 
that  which  the  debtor  is  legally  and 
debtor  was  not  legally  or  equitably 
sheriff  has  not  sold  the  interests  of 
of  the  several  employSa  will  be 
dealt  with  the  costs.) 


Solicitors  for  sheriff :  Gillott,  Ba 
Solicitors  for  execution  creditor  : 
Solicitors  for  claimant  Smith  :  i. 
Solicitor  for  the  other  claimants 
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[PRACTICE   COURT.]  1899 

SAINSBURY  V,  ALLSOPP.  March9, 15. 

Licensing  Act  1890  {No,  1111),  «.  \%2—Staing  liquor  toithout  a  lieefue— Evidence,         ^^^»  '^' 
adiMssibUiiy  of — Written  statement  of  witness — Evidence  of  prior  convictions — 
Order  nisi  to  review, 

A  witness  signed  a  written  statement  of  the  evidence  he  was  prepared  to  give 
in  a  prosecation  ;  when  called,  he  gave  evidence  altogether  inconsistent  with 
sach  statement,  and  was  treated  as  a  hostile  witness.  The  written  statement 
was  produced,  and  the  witness  admitted  he  had  signed  it,  and  said  that  it  was 
true.     The  written  statement  was  pat  in  evidence. 

Held,  that  the  admission  by  the  witness  that  the  statement  was  true 
amounted  to  a  repetition  of  the  contents  of  the  statement,  and  that  it  was  for 
the  magistrates  to  say  which  version  they  believed. 

A  defendant  was  charged  under  sec.  182  of  the  Licensing  Act  1890  with  a 
first  offence  under  that  Act.  After  the  close  of  the  case  for  the  defendant  the 
bench  announced  thab  the  charge  was  proved,  and  the  informant  then  proceeded 
to  give  evidence  of  other  convictions  under  sec.  182.  Objection  was  taken  to  the 
admission  of  such  evidence,  but  it  was  admitted.  Upon  an  order  nisi  to  review 
the  conviction  upon  the  ground  of  evidence  being  improperly  admitted,  the 
magistrate  filed  an  affidavit  stating  that  although  the  evidence  was  at  first 
admitted,  he  subsequently  announced  that  he  would  reject  such  evidence,  and 
that  he  punished  the  defendant  as  for  a  first  offence  only. 

Held,  that  the  magistrate  was  justified  in  such  course,  and  that  the  evidence 
must  be  taken  to  have  been  rejected  from  the  consideration  of  the  case. 

Order  nisi  to  review. 

This  was  an  order  nisi  to  review  the  decision  of  the  Court  of 
Petty  Sessions  at  Rutherglen.  The  informant,  the  licensing 
inspector  for  the  district,  proceeded  against  the  defeudant  under 
sec.  182  of  the  Licensing  Act  1890  for  having  unlawfully  sold 
liquor  without  a  license.  The  evidence  is  sufficiently  stated  in 
the  judgment  of  the  Court  The  defendant  was  convicted  and 
fined  501.,  and  the  liquor  on  the  premises  was  forfeited.  The 
defendant  obtained  an  order  nisi  to  review  the  decision  on  two 
grounds  —  first,  that  such  conviction  was  against  evidence  ; 
second,  that  evidence  was  wrongfully  admitted  at  the  hearing. 
During  the  hearing,  when  one  of  the  witnesses  called  for  the 
prosecution  was  giving  evidence  he  gave  a  version  as  to  the  sale 
of  the  liquor  inconsistent  with  a  written  statement  previously 
given  and  signed  by  him.  The  statement  was  produced,  and  he 
was  asked  if  he  had  signed  it,  and  he  admitted  that  he  had  done 
so,  and  then  upon  being  asked  whether  such  statement  was  true 
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he  said  "  Yes."    The  statement  was  then  put  in  evidence.    That 

Sainsbuby      statement  was  in  the  following  words : — "  I  am  a  miner,  residing 

Allbopp.       at  the  Great  Northern.     I  remember  Christmas  Eve,  Saturday, 

Hood  J        ^**^  December  1898.     I  met  Mr.  Little  at  my  tent.    He  asked 

me  to  get  a  bottle  of  beer  at  Mrs.  AUsopp's.     He  gave  mehalf-a- 

crown.     I  went  and  got  a  bottle  of  beer,  which  I  purchased  from 

Mrs.  Allsopp.     I  gave  her  the  half-crown;  I  retained  la.  6d. 

change.     I  brought  it  over  to  my  tent  and  gave  it  to  Little. 

There  were  two  or  three  strangers  in  the  house,  but  were  only 

talking  at  the  time  I  was  there.     The  bottle  of  beer  produced  I 

got  from  Mrs.  Allsopp  and  handed  to  Mr.  Little,  which  I  paid  Is. 

for  Little  for. — Albert  Gill." 

The  magistrate  filed  an  affidavit  which,  so  far  as  material  to 

the  point  of  the  improper  reception  of  evidence,  is  set  out  in  the 

judgment. 

Lewers  to  show  cause — The  written  statement  was  produced, 
and  the  witness  who  signed  it  said  that  such  statement  was  trae, 
and  that  amounted  to  a  repetition  of  the  facts  contained  in  it ; 
then  when  the  witness  proceeded  to  give  another  version  of  the 
transaction  it  became  a  question  for  the  Court  to  decide  which 
version  was  true.  Then  the  point  as  to  the  evidence  of  prior 
convictions  which  might  perhaps  be  objected  to  fails  because  the 
magistrate  has  sent  in  an  affidavit  in  which  he  states  that  he 
disregarded  such  evidence.  The  magistrate  was  entitled  to  do 
this. 

Counsel  referred  to  The  Queen  v.  Fowler  (a). 

F.  Oavan  Duffy  to  move  the  order  absolute — The  written 
statement  might  be  used  to  test  the  credibility  of  the  witness, 
but  it  cannot  be  put  in  evidence  as  evidence  against  the 
defendant. 

[Hood,  J.  But  the  answer  given  by  the  witness  that  the 
statement  is  true  amounts  practically  to  a  repetition  by  him  in 
the  witness-box  of  all  the  facts  narrated  in  such  statement] 

It  was  not  used  in  that  way  at  the  hearing,  and  the  accuracy 
of  the  facts  therein  contained  was  not  tested.  You  cannot  put 
(o)    [1894]  64  L.J.  M.C.  9. 
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in  a  document,  then  get  it  explained,  and  then  take  part  of  the 
explanation  cmd  use  that  as  evidence.     The  evidence  as  to  prior      Sainsbvry 
convictions  was  clearly  inadmissible ;  the  defendant  was  charged       Alusopp. 
as  a  first  offender.    The  magistrate  was  manifestly  influenced  by       -mod  J. 
such  evidence,  because  he  inflicted  the  highest  possible  penalty. 
Then  the  statement  relied  upon  refers  to  a  transaction  on  the 
24th    December     1898,    while  the    information    charges    the 
defendant  with  an  offence  committed  on  the  25th  December 
1898. 

Hood,  J.  As  to  the  last  point  there  is  no  difficulty.  The 
witnesses  were  all  speaking  of  the  one  transaction  ;  one  witness 
says  that  the  transaction  occurred  on  the  25th  December,  while 
Gill  says  it  took  place  on  the  24th  December.  It  is  for  the 
magistrate  to  say  which  date  they  will  accept.  As  to  the  other 
points  I  will  reserve  my  decision. 

Cur.  adv,  vult 

Hood,  J.  The  defendant  was  fined  in  the  court  of  petty 
sessions  in  the  sum  of  501.  for  selling  a  bottle  of  beer  contrary 
to  the  provisions  of  sec.  182  of  the  Licensing  Act  1890,  with 
the  further  penalty  of  forfeiture  of  liquor  found  in  her 
possession.  An  order  to  review  that  conviction  was  obtained  on 
two  grounds — first,  that  such  conviction  was  against  evidence ; 
second,  that  evidence  was  wrongly  admitted  at  the  hearing. 
Dealing  with  the  first  ground  the  evidence  for  the  prosecution 
was  that  a  man  named  Albert  Gill  was  employed  to  trap 
the  defendant;  he  was  given  half-a-crown  and  sent  to  the 
defendant's  house  in  order  to  buy  a  bottle  of  beer  and  bring  it 
back  with  him  to  the  person  who  sent  him,  who  was  named 
Little.  Little  swore  that  he  gave  Gill  half-a-crown,  saw  him 
go  away,  saw  the  defendant  give  a  bottle  to  Gill ;  that  he  did 
not  watch  Gill  come  straight  back,  but  lost  sight  of  him  ;  that 
Gill  did  come  back  with  a  bottle,  which  he  handed  to  him,  and 
which  was  the  bottle  produced  in  Court.  That  bottle  con- 
tained beer.  Gill  was  called  to  prove  the  saJe,  and  he  at 
once  swore  that  he  did  not  buy  the  beer  from  the  defendant, 
but  that  what  he  did  get  was  two  bottles  of  dandelion  beer 
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according  to  one  and  dandelion  ale 
aflSdavit.  The  inspector  who  was  proseci 
be  allowed  to  treat  the  witness  as  hostile 
do  so.  Taking  the  answering  aflBidavit  ^ 
in  support  of  the  order  nisi,  what  took  p 
stated  that  he  got  dandelion  ale,  he  wc 
made  a  true  statement  to  a  constable  ;  t 
ment  signed  was  produced,  and  Gill  wa 
and  he  said  he  did  ;  he  was  then  asked 
true,  and  he  said  "  Yes."  (His  Honor  rei 
was  then  asked  how  he  could  reconcile  the 
proceeded  to  give  an  ingenious  but  a  fals* 
in  the  written  statement  he  was  speaking 
say  that  that  is  false,  because  his  verbal 
bought  two  bottles  of  dandelion  beer; 
is  that  he  bought  a  bottle  of  beer,  an 
brought  the  bottle  to  Little — that  is,  i 
bottle  which  he  bought  to  Little.  His  v 
he  did  not  do  anything  of  the  sort,  but  ^ 
of  beer  of  his  own.  The  magistrates  i 
thus  given,  and  rightly  so.  If  the  witne 
previous  written  statement  was  false 
But  the  witness  gave  two  versions,  bot 
swore  that  his  written  statement  was  tm 
repetition  of  the  facts  contained  thereii 
justices  to  say  which  version  they  believ 
had  no  hesitation  in  coming  to  the  same  co 
at,  that  Gill  did  buy  a  bottle  of  beer.  T 
ground. 

The  second  ground  covers  two  points 
as  to  what  took  place  between  the  c< 
regard  to  the  ''statement."  I  am  not  i 
admissible,  but  it  was  totally  irrelevant  i 
already  given  the  evidence  in  cross-exi 
witness,  cmd  had  said  how  he  gave  t 
corroboration  by  the  constable  was  there 
other  objection  was  more  serioua  Aft( 
the  court  announced  that  the  offence  ha 
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informant  then  stated  that  he  proposed  to  prove  two  prior  ]^ 

convictions.     Objection  was  raised,  but  the  evidence  was  given.      Sainsbubt' 

The   objection  was    based    upon   the  ground   that  under  the       Aixsopp. 

Licensing  Act  severer  punishment  is  meted  out  for  a  second        Hood,  J, 

offence  than  for  a  first.     The  defendant's  counsel  contended  that 

this  evidence  ought  not  to  be  given,  inasmuch  &s  the  defendant 

was  charged  as  for  a  first  offence.     I  think  a  great  deal  might 

be  said   in  support  of  the  admission  of  the  evidence,  not  as 

proving  a  second  offence,  but  in  aggravation  of  punishment  as  in 

the  Criminal  Court.     But  assuming  that  it  is  inadmissible,  and 

assuming  that  it  can  be  reviewed,  the  evidence  having  been  given 

after  conviction,  still  the  magistrate's  affidavit  disposes  of  the 

objection  altogether,     ffe  states  that  he  did  admit  the  evidence 

at  first,  but  that  afterwards  he  announced  that  he  would  reject 

the  evidence  and  treat  the  defendant  as  a  first  offender.     It  has 

been  over  and  over  again  decided  that  if  in  the  course  of  a  trial 

evidence  is  improperly  admitted,  the  Judge  may  direct  the  jury 

not  to  consider  that  evidence,  and  the  same  rule  should  apply 

here ;  and  the  magistrate,  according  to  his  statement,  did  reject 

that  evidence.     It  was  urged,  in  order  to  show  that  the  evidence 

had  affected  his  mind,  that  he   inflicted  the  highest  possible 

penalty ;  but  I  am  not  to  assume  that  there  were  not  many 

things  which  might  properly  influence  his  mind,  such  as  the 

offence  being  rife  in  the  district.     The  circumstances  did  not 

call   for  leniency,  for  if  the  offence   was   duly  proved,  then 

the  witnesses  for  the  defence  must  have   committed  perjury. 

All  the  objections  fail,  and  the  order  will  be  discharged,  with 

costs. 

Order  nisi  discharged. 

Solicitor  for  informant :  Ouinness,  Crown  Solicitor. 
Solicitors  for  defendant:   Oavan  Duffy,  King  dk  Aheam, 
Wangaratta. 

w.  H.  M. 
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1898 
December  13. 

1899 
February  3. 

A' Beckett,  J, 


[PRACTICE  COU] 

In  be  CATHERINE  i 

Probate  practice — RegtUoB    OeneraJea,  23rd  Ju 
Executor* 8  accounts — Attachment  for  non 

An  executrix  had  neglected  to  file  the  fifteen 
rules.  A  beneficiary  under  the  will  wrote  to  her 
be  filed.  The  request  not  being  complied  with 
pared  materials  necessary  for  the  obtaining  of  ai 
incurred  costs  therein.  Subsequently  the  accou 
refused  to  pay  the  costs  of  the  beneficiary.  . 
calling  upon  the  executrix  to  show  cause  why 
contempt  of  court  in  not  having  filed  the  accouu 

Held,  that  the  executrix  was  in  contempt  foi 
that  the  Court  had  jurisdiction  to  enforce  the  p 
expenses  incurred  by  the  beneficiary  in  procurii] 

Order  nisi  calling  upon  the  exi 
cause  why  she  should  not  be  attached 
not  having  filed  accounts  within  fiftef 
probate.     The  facts  are  fully  set  out  i 

Pigott  to  show  cause. 

KUpatrick  to  move  the  rule  absoli 


a'Beckett,  J.  This  is  an  applicatic 
ment  of  an  executrix  for  contempt  o 
her  fifteen-months  account  in  proper  ti 
a  demand  for  31.  Sa.  costs  by  the  solic: 
to  be  regretted  that  so  costly  and  opj 
resorted  to  for  such  a  purpose,  and  I  s 
felt  myself  at  liberty  to  refuse  th 
parties  to  bear  their  own  costs. 

I  feel,  however,  that  where  an  ex€ 
duty  in  this  respect,  and  fails  after  di 
incurred    by   others    in   securing     il 
absolve  her  from  liability  because  I 
ation  might  have  been  shown  her  an( 
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for  payment  were  less  forbearing  than  they  might  have  been.  ]^ 

Probate  of  the  will  of  the  testator  was  granted  to  the  executrix  /»  re 

Smith. 
in  March  1891.     The  estate  was  valued  at  525Z.     She  swore  the  ' 

usual  affidavit,  undertaking  that  she  would  make  out,  sign,  and  "*   ' 

deposit  in  the  Master's  office  within  fifteen  months  an  account  of 
her  administration.  She  did  not  do  so,  and  in  March  1893  a 
letter  was  sent  from  the  Master's  office  requiring  her  to  file  it. 
She  took  no  notice  of  this  letter.  On  the  29th  August  1898 
Abbott  &  Beckett,  acting  on  behalf  of  a  beneficiary,  asked  her 
solicitors,  Haden-Smith  &  Fitchett,  to  get  the  account  filed.  No 
answer  was  sent,  and  in  September  the  request  was  repeated, 
with  a  threat  of  attachment  if  it  should  not  be  complied  with. 
An  explanation  was  given  that  the  accounts  were  being  pre- 
pared, and  information  was  also  afterwards  afiforded  as  to  the 
result  of  the  accounts,  but  the  accounts  themselves  were  not 
filed  on  the  21st  October,  when  Abbott  &  Beckett  wrote  to  say 
that  they  would  at  once  prepare  the  necessary  materials  for  an 
attachment  for  contempt.  On  the  24th  of  October  Smith  & 
Fitchett  wrote  informing  Abbott  &  Beckett  that  the  accounts 
had  been  filed.  Abbott  &  Beckett  answered  on  the  same  day — 
"  In  view  of  the  fact  that  affidavits  in  support  of  the  application 
for  attachment  had  been  prepared  and  sworn  before  your  inter- 
view this  morning,  and  considering  the  trouble  and  expense  your 
client  has  occasioned,  we  think  she  should  pay  the  costs,  which 
we  are  willing  to  fix  at  SI.  Ss.  If  we  do  not  receive  this  sum 
before  eleven  on  Wednesday,  we  shall  instruct  counsel  to  apply 
for  the  order  nisi  on  Thursday."  Smith  &  Fitchett  wrote,  on 
the  next  day,  saying  that  they  expected  to  see  their  client  in  a 
day  or  two,  and  that  they  would  then  show  her  this  letter. 
Then  Abbott  &  Beckett  write,  refusing  to  give  time,  and  stating 
that  if  they  did  not  receive  a  cheque  for  SL  38.  by  the  day 
named  they  would  prepare  and  deliver  brief  to  move  for  the 
order  nisi  on  Thursday  next.  A  letter  of  expostulation  was 
sent  in  answer  and  replied  to  by  a  letter  of  justification  and 
consent  to  hold  over  the  motion  for  another  week.  Another 
week  passed,  nothing  was  paid,  and  then  the  3{.  Sa,  dispute  was 
advanced  another  stage  by  an  application  to  Madden,  C.J., 
for   an   order  nisi    to   commit  for    contempt,    and    to    order 
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*  costs  to  be  paid.     The  Chief  Justice 

views  €ts  to  the  undesirable  charact< 
specially  directed  that  if  the  executr: 

1_1  up  to  the  application,  and  U.  4«.  c< 
order  nisi  should  not  issue.  The  < 
this,  but  did  not  pay,  and  so  the  mj 
stage  by  motion  to  make  the  order  j 
to  deal  with.  The  argument  has  be 
accounts  eventually  filed  are  accepi 
show  a  balance  due  to,  not  by,  the 
the  matter  I  have  to  bear  in  mind 
omission  of  the  executrix  to  do  thi 
and  which  she  had  undertaken  t 
was  required  to  perform  it  by 
information  which  it  afforded,  anc 
was  occasioned  to  this  person  in 
SL  38.  does  not  appear  to  be  an 
It  is  also  difficult  to  suggest  any  mc 
could  have  been  compelled  to  p 
occasioned  other  than  that  which  ha 
fied  that  the  Court  has  jurisdicti( 
expenses  so  occasioned,  and  it  is  men 
demand,  and  the  seemingly  needless 
have  disinclined  me  to  give  costs  to  tl 
had  two  chances  of  escaping,  on  comj 
were  both  declined.  I  cannot  refu 
because  I  think  that  a  little  more  ti 
have  made  these  proceedings  unnece 
severity  of  the  order  sought  against 
the  amounts  fixed  by  the  Chief  Ju 
liability  up  to  the  motion  to  make  tl 
forget  that  these  amounts  were  fixed 
without  delay,  and  I  do  not  considei 
any  way  binding  on  me.  If  the  exec 
taxed  which  are  represented  by  tl 
them  taxed,  and  as  I  could  in  my 
gether,  I  am  not  exceeding  my  pow( 
in  lieu  of  payment  of  taxed  costs. 
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I  order  that  the  rule  be  made  absolute  as  to  the  costs  of  and 
subsequent  to  the  motion  to  move  the  rule  absolute,  which  I 
direct  to  be  taxed  and  paid  by  the  respondent.  I  also  order  that, 
unless  the  respondent  within  one  week  elect  to  have  an  order 
made  against  her  for  payment  of  the  taxed  costs  antecedent  to 
such  motion,  she  do  also  pay  to  the  applicant  within  one  month 
the  sum  of  71.  78.,  for  the  costs  of  and  incidental  to  this  applica- 
tion up  to  moving  the  order  absolute.  I  reserve  liberty  to  either 
party  to  apply. 


In  re 
Smith. 

A*BeckeU,  J 


Solicitors  for  executrix  :  Haden-Smith  &  Fitchett 
Solicitors  for  applicant :  Abbott  <k  Beckett 


w.  H.  M. 


[IN  CHAMBERS.] 

HEALEY  r.  THE  BANK  OF  NEW  SOUTH  WALES  (So.  3). 

Practice— Appeal  to  Privy  Council — Security  for  costs— Supreme  Court  Act  1890 

(^0.  1142),  «.  231. 

By  sec.  231  of  Act  No.  1142  in  an  application  for  leave  to  appeal  to  the  Privy 
Gonncil  the  Court  shall  '*  require  that  the  person  appealing  from  such  decision 
shall  give  such  sufficient  security  as  aforesaid  for  payment  of  all  costs  previously 
incurred  and  to  be  incurred  by  reason  of  such  appeal. " 

Heldy  following  Speight  v.  Syme  (21  V.L.R.  530)  and  the  former  practice 
of  the  Court,  that  the  '*  costs  "  referred  to  are  the  costs  of  the  appeal  to  the  Privy 
Council,  and  not  the  coats  of  the  trial  previously  incurred. 

But  qu^re,  per  HooD,  J. ,  whether  such  decision  and  such  former  practice  are 
not  in  contravention  of  the  terms  of  sec.  231. 

This  was  an  application  for  leave  to  appeal  to  the  Privy 
CJouncil.  The  plaintiff  appellant  brought  an  action  to  recover  a 
large  sum  of  money  from  the  Bank  of  New  South  Wales.  The 
action  was  tried  before  Hodges,  J.,  without  a  jury,  and  the  trial 
lasted  for  six  days,  judgment  being  given  for  the  defendant,  with 
costs.  From  this  decision  the  plaintiff  appealed  to  the  Full 
Court,  and  after  several  days*  argument  on  behalf  of  the  appel- 
lant, the  appeal  was  dismissed  (a).  The  plaintiff  now  applied  for 
leave  to  appeal  to  the  Privy  Council  under  sec.  231  of  the 
Supreme  Court  Act  1890. 

(a)    See  arUe,  p.  694. 


1809 
March  15. 

Hood,  J. 
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Geoghegan  for  the  plaintiff  in  suppo 

IrviTie  for  the  defendant — The  w< 
Supreme  GowH  Act  1890  *'  all  costs  pr 
all  the  costs  of  the  action.  In  Speight 
decided  the  other  way.  There  are 
incurred  in  the  appeal  except  those  o 
really  does  not  commence  until  leave  i 
contended  that  these  words  refer  to  an 
application.  This  contention  is  met  by 
appeal  until  this  application  is  granted. 

Oeoghegan  in  reply —  There  could  hi 
of  an  application  to  stay  proceedings  u] 
Full  Court — though  technically  the  a 
existence.  The  defendant  should  not  I 
to  an  operative  judgment. 


Hood,  J.  This  was  an  application  i 
Privy  Council  under  the  provisions  of  i 
Court  Act  1890.  Mr.  Irvine  for  the 
objection  that  the  words  at  the  end  of 
security  for  costs,  necessitated  the  appel 
only  for  the  costs  of  the  appeal  but  also 
(His  Honor  read  the  section.)  I  am  ve 
that  argument,  and  if  the  matter  were 
time  I  should  be  inclined  to  yield  to  it. 
search  made  in  the  office  of  the  Frotl 
practice  is  the  other  way.  There  is  als( 
A'Beckett,  J.,  against  such  a  conter 
cumstances  I  think  I  ought  to  folio 
decision,  and  let  the  respondent  appeal  i 
thought  worth  while  so  to  do.  I  will  | 
looking  at  previous  cases  and  the  orders 
(6)    [1895]  21  V,L.R. 
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should  in  this  case  increase  the  amount  of  security  to  be  given. 
I  find  the  amount  usually  fixed  is  between  300Z.  and  500Z.  To 
my  own  knowledge  a  number  of  these  cases  were  simple  cases. 
This  case  took  six  days  at  the  trial,  ajid  if  the  comparatively 
simple  cases  require  the  security  of  from  300i.  to  500/.,  I  think 
I  should  direct  that  in  this  case  the  security  should  be  fixed  at 
700L  The  increase  of  security  does  not  represent  past  costs, 
and  I  have  followed  the  former  practice. 


735 


Hkalbv 

V. 

The  Bank 

OF 

New  South 
Wales 
(No.  3). 

Hood,  J. 


Solicitors  for  appellant :  Geoghegan  <b  Perry. 

Solicitors  for  respondent :  MdLleson,  England  ik  Stewart 


w.  H.  M. 


CAYRON  AND  Others  v,  RUSSELL  akd  Others  (No    9)« 

February  21, 
Practice — Procedure—Leave  to  appeal  to  Privy  Council^Order  in  Council,  9tk  June        March  2. 

ISeO—'* Person    or  persons  "—**  Value"— '* Amount"— Mining   property—  

Security  for  costs — Form  of  conditional  order,  notroya,  J. 

Two  applications  are  neoesaary  for  leave  to  appeal  to  the  Privy  Council  under 
the  Order  in  Council  of  9th  June  i860.  On  the  initial  application  the  party  seek- 
ing the  order  has  first  of  all  to  satisfy  the  Court  that  the  judgment  sought  to  be 
appealed  involved  either  directly  or  indirectly  any  claim  or  demand  respecting 
property  of  the  value  of  500^  The  Court,  when  so  satisfied,  grants  a  conditional 
order  declaring  the  amount  and  value  of  the  security  to  be  entered  into  by  the 
appellant  for  the  prosecution  of  the  appeal  and  the  payment  of  costs,  and 
directing  whether  the  judgment  appealed  from  be  carried  into  execution  or  be 
suspended  pending  the  appeal.  If  the  applicant  comply  with  this  order  within 
three  months  a  subsequent  application  is  necessary  for  a  final  order  that  the 
terms  have  been  complied  with  and  the  appeal  allowed  to  be  made. 

The  words  "  person  or  persons "  in  the  Order  in  Council  include .  both 
appellant  and  respondent  where  the  judgment  appealed  is  not  entirely  in  favour 
of  one  party. 

Motion  under  Order  in  Council  of  9th  June  1860  for  leave 
to  appeal  to  Her  Majesty  in  her  Privy  Council  from  a  judg- 
ment of  the  Full  Court  pronounced  in  the  suit  on  8th  February 
1899. 


Higgina  for  the  plaintiffs  to  move. 
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p   for  defendants   (except   Burk 
d)  to  oppose. 

Ine  for  Julia  Gerschel  took  no  par 


,ROYD,  J.  In  this  case  I  have  fell 
kted,  and  have  thought  it  right 
ier  in  Council  under  which  the 
>  appeal  is  made.  It  will  be  reco 
lotigh  (a)  the  Court  then  sittii 
appeals  pointed  out  the  distin( 
sees.  33  and  34  of  the  Act  15 
id  in  the  Supreme  Court  Act  189< 
Lcil.  Barry,  J.,  said : — "  There  ar( 
K)  the  Privy  Council,  one  under  \ 
(No.  10),  sees.  33  and  34  ;  the  ot 
of  9th  June  1860,  made  under 
s  there  has  been  a  mingling  of 
Under  the  Supreme  Court  Ac 
3  of  the  value  of  lOOOi. ;  the  ri 
id  within  thirty  days ;  the  appec 
decision  by  which  the  merits  of 
and  on  complying  with  certain  d( 
■  for  costs  and  for  performing  sue 
L  by  the  order  of  the  Court  or  a  . 
entered  into  within  three  mont 
ving  leave  to  appeal  is  waived  ;  i 
t  discharges  itself  without  motioi 
Etses  at  common  law  of  leave  to 
or  a  pleading  adjudged  bad 
ement  of  a  trial  on  paymei 
time,  if  the  condition  be  noi 
apses  ipso  facto.  Under  the 
re  is  different;  there  the  apj 
must  be  within  fourteen  days 
(a)    [a874]  5  A  J.R.  i: 
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it  500Z.  The  Court  may  give  similar  directions  as  to  enforcing 
the  judgment  decree  order  or  sentence  in  the  meantime,  on 
proper  security  being  given ;  and  in  all  cases  security  must  also 
De  given  not  exceeding  the  value  of  5001.  for  the  prosecution  of 
;he  appeal  and  payment  of  all  such  costs  as  may  be  awarded,  &c ; 
md  if  such  last-mentioned  security  be  entered  into  within  three 
nonths,  then  and  not  otherwise  the  said  Court  shall  allow  the 
ippeal.  So  that  two  orders  are  required :  the  first  on  the  appli- 
ation  for  leave  to  appeal,  which  is  a  conditional  order;  the 
iecond  when  the  security  shall  have  been  perfected,  which  is  an 
>rder  absolute."  The  decision  in  that  case  is  binding  upon  me, 
md  assuming  that  under  the  Order  in  Council  two  applications 
tre  required,  I  have  to  consider  what  is  to  be  decided  in 
he  first  instance  and  what  in  the  second,  and  then  to  deter- 
nine  those  matters.  Now  the  procedure  under  what  were 
ecs.  33  and  34  of  15  Vict.,  No.  10,  is  tolerably  plain.  The 
anguage  of  the  sections  is  quite  clear,  but  I  think  the  reverse  is 
he  case  with  this  Order  in  Council.  It  is  exceedingly  difficult 
0  interpret,  and  I  am  not  quite  sure  that  in  the  interpretation 
'■  am  about  to  put  upon  it  I  am  following  the  very  terms  of  the 
lecision  given  by  the  Court  in  Johnson  v.  Colclough.  I  think 
hat  my  brother  Hood  when  at  the  bar  described,  during  argu- 
Qent  in  Johnson  v.  Williams  (6),  what  the  procedure  ought  to 
)e.  He  said — "  The  procedure  under  the  Order  in  Council  is 
hat  a  person  desirous  of  appealing  must  ask  the  Court  to  state 
he  terms  on  which  he  may  appeal.  Then  if  he  comply  with 
hem  within  three  months  he  may  come  back  to  the  Court 
;nd  ask  for  leave  to  appeal.  Nothing  is  complete  until  the 
bal  order  of  the  Court  at  the  end  of  the  three  months. 
Jntil  that  order  it  is  only  a  conditional  leave  to  appeal." 
^ow  with  some  slight  alteration  I  think  that  is  a  correct  state- 
Dent.  It  appears  to  me  that  the  first  order  should  be,  so  far  as 
«gards  the  terms  on  which  the  appeal  may  be  allowed,  merely 
leelaratory,  and  a  subsequent  application  must  be  made  for 
tn  order  asking  the  Court  to  find  that  these  terms  have  been 
omplied  with  and  that  the  appeal  is  allowed.  "  Allowed  "  is  an 
mhappy  word,  because  it  has  a  technical  meaning,  but  of  course 

(6)     [18S7]  13  V.L.R.  252,  at  p.  254. 
Mi-R.,  Vol.  XXIV.  W  W 
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Holroyd,  J 
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5^  it  must  be  understood  to  mean  "  all 

'w>N        be  observed  that  in  speaking  of  tl 
SBLL       given  the  order  uses  two  forms  of  € 
L_  '*        to  direct  whether  the  judgment  apj 
y^»*^-       into  execution  or  the  execution  ther 
appeal,  and   in  case   the   Court  dii 
carried  into  execution  "  the  person 
the  same  shall  be  given  shall  before 
into  good  and  sufficient  security  to  be 
for  the  due  performance  of  such  judgn 
her  heirs  and  successors  shall  thin 
That   is  upon   the  judgment  appea 
for    the    Court  to   say  what    shall 
sufficient   security,   and   what    the 
shall  be.     The  Court  has  been  in 
the  Prothonotary  to   determine   as 
security  and  its  amount.     When,  ho 
security  to  be  given  by  the  party 
security   shall    be   "  in   a   bond   or 
cognisance  not  exceeding  the  valu( 
prosecution  of   the  appeal   and  the 
as  may  be  awarded  by  Her  Majesty 
by  the  Judicial  Committee  of  the  Pi 
parties  respondent."     In  that  case  a; 
to  the  nature  of  the  security.    The  ^ 
exceeding    the     value    of    500i." 
that  the  Court  has  in  the  first  m 
thing.     It  must  at  once  determine 
security,  and  in  order  to  give  any  me 
it  must  subsequently  determine  wh 
worth  that  amount. 

Formerly  it  was  the  practice  t 
Subsequently,  in  a  few  cases,  that 
I  think  it  will  be  my  duty  firsi 
the  amount  of  the  security.  Tl 
have  to  say  whether  the  terms  of 
plied  with  by  security  having  be( 
and  being  of  that  value.     It  is  obvio 
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recognizance,  whatever  the  actual  sum  named,  might  not  be 
worth  anything.  In  the  case  of  Kettle  v.  The  Queen  (c)  it  was 
decided  that  it  had  to  be  found  as  a  matter  of  fact  by  the 
Court  before  any  appeal  would  be  allowed  at  all,  even  con- 
ditionally— that  the  judgment  appealed  from  involved  either 
directly  or  indirectly  a  claim  demand  or  question  respecting 
property  or  a  civil  right  amounting  to  or  of  the  value  of  five 
hundred  pounds  sterling.  That  is  preliminary  to  any  applica- 
tion of  this  kind  being  entertained,  and  that  is  the  first  point 
which  I  have  had  to  investigate. 

'  In  his  affidavit  Pierre  Henry,  one  of  the  plaintiffs,  has 
sworn  that  the  judgment  in  this  suit  was  given  "  for  and  in 
respect  of  a  matter  at  issue  between  the  parties  above  the  value 
of  500i.,"  and  that  it  "  involves  directly  and  indirectly  a  claim 
demand  €«id  question  to  and  respecting  property  far  exceeding 
500Z.  in  value  and  also  a  civil  right  amounting  to  or  of 
the  value  of  500i.  sterling  and  upwards."  But  so  far  as  the 
value  of  the  property  is  concerned — that  is  to  say,  the  amount — 
I  should  attach  very  little  importance  to  his  opinion,  because, 
like  many  other  persons  engaged  in  this  litigation^  he  has  been 
merely  guessing.  He  complies  with  what  the  Privy  Council 
requires  in  terms,  but  as  a  matter  of  fact  he  can  know  very 
little  of  the  matter.  On  the  other  hand,  some  parties  in  the 
case  have  made  what  appears  to  be  an  extravagant  estimate  of 
this  mine,  while  others  declare  that  it  is  worth  nothing  at  all. 
The  peculiar  circumstance  is  this — those  persons  now  approving 
the  mine  axe  those  who  have  disparaged  it,  and  those  who  seek 
to  show  that  it  is  not  worth  oOOi.  are  those  who  formed  an 
extravagant  estimate,  and  are  still  prepared  to  sacrifice  their 
money  to  keep  it.  Now,  I  find  as  a  fact — it  is  partly  a 
question  of  fact  and  partly  one  of  law — that  the  judgment 
appealed  from  does  involve  directly  or  indirectly  a  question 
respecting  property  of  the  value  of  oOOi.  and  upwards.  It 
is  excessively  difficult  to  come  to  any  conclusion  as  to  the 
value  under  any  circumstances.  It  cannot  be  contended 
that  no  appeal  should  be  allowed  in  cases  relating  to  mining 
property  because  it  is  impossible  to  say  with  certainty 
what  the  value  of  the  mine  may  be.     But  here  I  have  some 

(c)     [1866]  3  W.W.  &  A'B.  (Eq.)  141. 
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indication  of  its  value.  In  the  firsl 
pending  in  which  an  offer  has  be 
apparently  willing  to  purchase  the 
doubt  exceeds  500t  If  that  suit  sh( 
of  the  plaintiff  the  mine  will  b( 
because  the  money  already  deposited 
On  the  other  hand  the  defendants 
take  the  risk  of  involving  themser 
and  also  in  the  continued  expense  of 
the  ultimate  object  of  obtaining  a  b< 
get  by  the  contract  into  which  Cayro 
Company.  For  that  reason  this  app 
is  well  founded. 

The  next  thing  is  to  declare  what 
security  to  be  entered  into  for  the  pr< 
the  payment  of  costs.     I  fix  that  vi 
expenses  of  the  appeal  are  likely   t 
know  of  the  time  the  hearing  occi 
Appeal  and  in  the  Court  below.     I 
appellant  to  prove  when  they  come  b 
time  that  a  security,  whether  by  a  i 
recognizance  in  the  amount  of  450Z., 
entered  into.     I  use  the  word  "  val 
"amount."     The   security   must   be 
amount,  and  they  must  prove   as  r 
second  application. 

The  next  thing  is  to  direct  whetl 
from  shall  be  carried  into  executio 
pended.  The  judgment  upholds  tl 
directs  that  the  plaintiffs  shall  pay  th 
judgment  of  Madden,  C.J.,  directs  tl 
speaking  generally,  as  there  is  some  ( 
of  the  defendants  was  properly  befo 
have  the  costs  of  the  action,  but  that 
costs  of  the  issues  upon  which  he 
appear  to  agree  that  the  result  of  the 
This  led  me  to  doubt  for  some  time  w 
wisest  course  to  suspend  the  executioi 
the  appeal.     That,  however,  seemed  t 
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i)etter  to  allow  the  judgment  to  be  carried  into  execution  on 
the  parties  entering  into  the  security  which  the  Order  in  Council 
mentions,  which  will  have  to  be  approved  by  the  Prothonotary 
for  the  Court.  I  have  drawn  up  roughly  the  form  of  order 
which  should  be  made : — 

"Upon  motion  made  the  day  of  1899  by 

»unsel  on  behalf  of  plaintiffs  for  leave  to  appeal  to  Her  Majesty 
n  her  Privy  Council  from  the  judgment  of  the  Full  Court 
)ronounced  herein  on  the  8th  day  of  February  1899  whereby 
;he  said  Court  dismissed  with  costs  the  appeal  of  the  plaintiffs 
'rom  the  judgment  of  His  Honor  the  Chief  Justice  delivered 
lerein  on  the  31st  day  of  August  1898  And  upon  hearing 
itc.  this  Court  doth  declare  that  if  within  three  months  from  the 
late  of  such  motion  security  shall  be  given  by  the  plaintiffs 
ither  in  a  bond  or  mortgage  or  personal  recognizance 
if  the  value  of  450i.  sterling  for  the  prosecution  of  the  said 
ntended  appeal  and  for  the  payment  of  all  such  costs  as  may 
le  awarded  by  Her  Majesty  her  heirs  or  successors  or  by  the 
udicial  Committee  of  Her  Majesty's  Privy  Council  to  the 
urties  respondent  then  the  said  intended  appeal  shall  be 
Ilowed.  [That  is,  of  course^  allowed  to  be  made.]  And  this 
Jourt  doth  direct  that  upon  the  persons  respectively  in  whose 
ivour  costs  have  been  awarded  by  or  by  virtue  of  the  judgment 
f  the  Full  Court  entering  into  good  and  sufficient  security  to 
e  approved  by  the  Prothonotary  for  the  due  performance  of 
ich  judgment  or  order  as  Her  Majesty  her  heirs  and  successors 
ball  think  fit  to  make  respecting  the  same  such  persons  re- 
pectively  be  at  liberty  to  carry  the  said  judgment  into  execution 
ending  the  appeal." 

With  regard  to  Mrs.  Gerschers  costs,  I  think  she  ought  not 
>  be  called  upon  to  pay  any  costs  of  this  application.  With 
lat  exception  I  make  the  costs  of  the  present  application  costs 
I  the  appeal. 

Solicitor  for  plaintiffs  :  J.  Woolf. 

Solicitors  for  defendants  (except  Burk,  Lachal,  Evans,  and 
erschel) ;  Willan  <k  Collea, 
Solicitor  for  defendant  Julia  Gerschel :  N,  Lemnson. 

R,  H.  c. 
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Miner's  right  — Lapse — Machinery  site — Ti 
^  {No,  1120)— Special  ca 

In  an  application  on  summons  before  a 
defendant  had  forfeited  his  machinery  area 
in  1870  uncontradicted  by  any  evidence  a 
evidence  of  pegging  o£f  in  accordance  with  tl 

An  omission  by  the  holder  of  a  machii 
right  on  or  before  the  expiration  of  the  i 
absolutely  invalidate  the  registration  of  the 
time  such  holding  is  attacked  the  holder  of  t 
right,  and  it  is  not  necessary  in  such  a  case 
site  for  the  holder  subsequently  to  mark 
application. 

Vial  v.  AUender  (23  V.L.R.  616)  and  Al 
discussed. 

The  Court  will  not  on  a  special  case  s 
questions  In  the  case  which  are  not  raised  bj 

Special  Case  stated  by  a  ward 
By  a  warden's  summons  dated 
Truswell,  Robert  Ditchburn,  Willia 
Robert  B.  Lamb,  and  John  W.  T] 
against  Eccles  Woods  that  the  latte 
of  {inter  alia)  a  machinery  site 
Valley,  registered  with  the  Minin| 
dale  Division  of  the  Mining  Distri< 
and  numbered  476,  and  that  he  hfi 
and  interest  in  the  machinery  site 
so  far  as  necessary  for  this  report, 

1.  That  the  defendant  had  not 
accordance  with  the  Ballarat  Minii 

2.  That  the  defendant  was  not 
at  the  time  of  taking  possession 
tinuously  since  the  registration  of 

3.  That  the  defendant  was  n 
water  right  on  the  7th  October  18{ 

The  case  came  on  for  hearing  I 
October  1898,  when  he  allowed  an 
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in  order  to  raise  the  third  ground  and  the  latter  part  of  the 
second  ground. 

Upon  the  hearing  evidence  was  given  which,  so  far  as 
material  to  this  report,  is  as  follows : — 

The  Register  of  Mining  Tenements  in  the  Ballarat  Mining 
District,  Smythesdale  Division,  was  put  in  evidence  by  the 
complainants,  and  entries  in  it  showed  the  date  of  application 
for  the  machinery  site  to  be  the  31st  day  of  March  1870,  the 
date  of  taking  possession  the  30th  March  1870,  and  the  date  of 
the  certificate  of  application  the  31st  March  1870,  the  person 
to  whom  the  certificate  was  issued  the  defendant,  the  date  of  the 
registration  of  the  tenement  2oth  February  1871,  and  con- 
tained a  reference  to  the  register  showing  the  miners*  rights 
produced  by  the  defendant  to  the  Registrar.  The  Register  of 
Holders,  put  in  evidence  by  the  complainants,  showed  that  the 
defendant  had  produced  to  the  Registrar  a  miner's  ri^ht  dated 
the  29th  March  1870,  and  also  various  other  rights  dated  in  each 
successive  year  (except  the  year  1871)  until  the  year  1898,  the 
last  right  being  dated  the  31st  day  of  May  1898.  No  evidence 
was  given  to  show  the  period  for  which  any  of  these  rights  had 
been  issued.  The  days  on  which  some  of  them  were  issued  were 
distant  a  greater  period  than  twelve  months  from  the  date  of  the 
last  preceding  right  produced  to  the  Registrar.  The  register  did 
not  contain  any  reference  to  any  claim  or  water  right  held  by 
the  defendant  at  any  time.  The  defendant  gave  vivd  voce 
evidence  in  chief  on  oath  as  follows : — "  I  am  the  registered 
holder  of  the  machinery  site.  When  I  pegged  it  oflf  I  was  the 
registered  owner  of  a  claim  on  Dreamer's  Hill.  I  erected  a 
batteiy  and  crushed  once  or  twice  on  my  own  account.  I  then 
let  the  ground  on  tribute  to  ten  men,  who  worked  between  them, 
I  think,  a  year  and  six  months.  I  crushed  for  them.  After  they 
had  worked  the  claim  out  I  worked  at  it  for  years.  When 
I  had  worked  it  out  I  took  out  another  registered  claim  on 
Dreamer's  Hill  in  July  1886,  and  worked  it  oflF  and  on  to  within 
the  past  six  months.  I  carted  the  stuff  from  there  to  my  battery 
on  the  machinery  area  to  be  crushed."  In  cross-examination  the 
defendant  stated  that  the  Regist^  of  Holders  showed  all  the 
minei-s'  rights  held  or  taken  out  by  him  since  registration  of  the 
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machinery  site,  and  he  made  the  following  statement : — "  I  do 
not  hold  any  tenement  other  than  the  machinery  area."  The 
warden  intimated  that  his  decision  would  be  for  the  defendant, 
but  consented  on  the  application  of  the  complainants  to  state  the 
questions  set  forth  in  the  judgment  for  the  opinion  of  the 
Supreme  Court.  The  Mining  Sta/tv/te  1865  and  the  By-laws  IIL 
and  VII.  published  in  the  Oovernment  Gazette  on  the  17th 
August  1866  and  the  18th  June  1869  respectively  govern  the 
present  case,  but  the  Mines  Act  1890  and  the  present  Ballarat 
By-law  No.  XI.  are  substantially  identical  in  principle. 

Starke  for  the  complainants — On  the  first  question:  The 
machinery  site  was  taken  up  according  to  the  dates  under 
By-law  III.,  clause  45,  which  provides  that  the  mode  of  taking 
possession  and  making  application  and  registration  of  such  sites 
shall  be  in  every  respect  similar  to  claims,  as  to  which  see 
By-law  VII.,  clause  11.  The  mode  of  taking  possession  is  a  fact 
peculiarly  within  the  knowledge  of  the  defendant  in  this  case,  and 
the  onus  is  upon  him  to  show  that  he  complied  with  the  by-law : 
Palmer  v.  Chiaholm  (a).  The  evidence  of  the  defendant  is 
insufficient;  it  is  too  general.  It  is  quite  consistent  with  the 
evidence  that  the  by-law  was  not  duly  complied  with. 
Moreover,  the  warden's  question  assumes  that  it  was 
not  properly  proved  that  the  by-law  was  complied  with. 
Upon  questions  2  and  3 :  The  Mining  Statute  1865,  sec  5, 
enables  the  holder  of  a  miner's  right  to  take  possession  (for 
gold  mining  purposes)  of  Crown  lands,  in  accordance  with  the 
by-laws.  The  statute  does  not  deal  expressly  with  machinery 
sites,  but  By-law  III.,  clause  45,  provides  for  them,  and  the 
by-law  is  unimpeachable  in  any  court  of  justice  (see  sec.  72). 
Under  the  by-law  the  owners  of  any  claim  or  water  right  may 
take  possession  of  and  occupy  as  a  site  upon  which  to  erect 
machinery  any  extent  of  Crown  lands  not  exceeding  5  acres ; 
consequently,  a  person  who  takes  up  a  machinery  site  must 
hold — (1)  a  miner's  right,  (2)  a  claim  or  water  right  issued  under 
the  Act  for  some  definite  period  of  time  not  exceeding  15  years 
(sec.  4,  Schedule  Z).  The  general  practice  is  to  issue  rights 
(a)    [1874]  6  A.J.E.  169. 
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for  one  year  only,  and  in  the  present  case  the  inference  is  clear 
that  the  rights  were  issued  according  to  that  practice.  Title 
under  the  Mines  Act  depends  on  the  holding  and  continuous 
existence  of  a  miners  right:  Lennox  v.  Oolden  Fleece  Co.  (6). 
Sec.  5  confers  the  right  to  occupy  "  during  the  continuance  of 
such  right " — that  is,  the  right  under  which  the  Crown  lands 
were  taken  possession  of.  Title  begins  and  ends  with  the  right 
in  precisely  the  same  way  as  in  the  case  of  an  ordinary  demise. 
The  provision  in  sec.  14  of  antedating  new  rights  gives  no 
further  title.  Sec.  8  is  not  against  my  argument.  It  protects 
several  men's  grounds  in  the  hands  of  an  association  of  persons 
if  they  hold  sufficient  rights  to  cover  the  ground,  and  does  not 
deal  with  title.  The  By-law  III.,  clauses  53  and  54,  dealing 
with  the  loss  of  a  miner's  right  and  the  registration  of  new 
rights  on  the  expiration  of  old  rights,  does  not  give  any  new  title, 
and  By-law  VII.,  clause  15,  giving  the  right  of  transfer  to  any 
other  person  being  the  holder  of  a  miner's  right,  does  not  deal 
with  the  duration  of  the  original  title.  Fattorini  v.  Band  and 
Albion  Coneols  (c)  seems  to  be  opposed  to  my  contention,  but 
the  point  does  not  appear  to  have  been  argued.  The  case,  how- 
ever, is  not  opposed  to  the  view  that  the  continuous  holding  of  a 
miner's  right  is  essential  for  the  maintenance  of  title  under  the 
Act,  because  in  that  case  a  miner's  right,  although  not  the  right 
under  which  the  claim  was  originally  taken  up,  was  in  force 
during  the  whole  period  of  possession.  Every  provision  in  the 
Act  and  by-laws  contemplates  the  maintenance  of  a  miner's 
right.  Sec.  12  is  unintelligible  on  any  other  view,  and  so  is  By- 
law LIV.  The  public  revenue  suffers  if  this  contention  be  not 
maintained.  AlrahaTn  v.  Delia  Ca  (d)  establishes  this  contention 
in  my  favour.  ,  Vial  v.  Allender  (e)  no  doubt  overrules  that 
decision,  but  solely  on  the  ground  that  the  case  was  governed  by 
sec.  32  of  the  Mines  Act  1890,  which  relates  exclusively  to 
residence  areas.  If  it  had  not  been  for  the  provisions  of  sec.  32, 
the  reasons  of  the  learned  Judges  show  that  the  decision  in  Vial 
V.  Allender  would  have  been  different.  A  forfeiture  of  title 
once  incurred  under  the  Mining  Statute  is  incurable :  Thompson 


1899 

Tbuswell 

V. 

Woods. 
A' Beckett,  J, 


(6)     [1874]  5A.J.R.  18. 
(c)    [1883]  9  V.L.R.  (M.)  1. 


(d)    [1897]  23  V.L.R.  338. 
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V.  Be(/g  (/) :  Clei'k  v.  Wrigley  (g).  Upon  the  fourth  que? 
By-law  III.,  clause  45,  is  clear  on  this  point.  A  machiner] 
is  an  adjunct  to  a  claim  or  a  water  right.  The  onus  is  o 
defendant  to  prove  his  claim  or  water  right.  The  fact  is  ^ 
his  knowledge,  and  the  evidence  does  not  discharge 
obligation. 

A,  H.  McKean  for  the  defendant — ^Upon  the  first  que 
the  complainants  must  establish  the  invalidity  of  the  defenc 
title.  The  second  and  third  questions  are  decided  by  the  ci 
Vial  V.  Allender.  On  the  fourth  question  it  is  submitted 
the  by-law  is  directory  only. 

Cur.  adv.  vu 

a'Beckett,  J.,  read  the  following  judgment : — This 
special  case^  stated  by  a  warden  in  a  proceeding  to  ha 
declared  that  the  defendant  had  forfeited  a  machinery 
which  he  had  taken  up  under  the  Ballarat  by-laws.  The 
question  asked  is — "  Should  the  complainants  have  provec 
the  defendant  did  not  take  possession  of  the  said  machiner] 
by  fixing  on  the  ground  firmly  at  each  comer,  or  at  a  po 
nearly  as  practicable  to  each  corner  of  the  land  included  i 
said  machinery  area,  a  post  projecting  above  the  surface  nc 
than  three  feet,  or  should  the  warden  have  found  th 
took  possesssion  of  the  said  machinery  area  in  manner  afore£ 
As  to  this  the  defendant  gave  some  evidence  of  pegging 
1870,  which  in  the  absence  of  any  evidence  impeachin 
regularity  should  be  accepted  as  sufficient,  and  I  the] 
answer  the  question  by  saying  that,  upon  the  evidence  1 
the  warden,  the  defendant  should  be  taken  to  have  pegge 
the  area  in  the  manner  required  by  the  by-laws. 

The  second  and  third  questions  are  as  follows : — 

2.  Did  the  omission  by  the  defendant  to  take  out  a 
miner's  right  on  or  before  the  expiration  of  the  immed 
preceding  one  absolutely  invalidate  the  then  existing  reg 
tion  of  the  said  machinery  area  ? 

3.  Did   the  taking  out  of  a  fresh  miner's  right  aft< 

(/)    [1871]  2  A.J.R.  34.  {g)     [1867]  4  W.W.  &  a'B.  (] 

at  p.  82. 
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interval  validate  such  registration  (if  invalid),  or  was  it  neces-  ^^ 

sary  that  the  defendant  in  order  to  validate  his  title  should,      Truswkll 
subsequently  to  such  omission,  mark  out  and  register  on  a  fresh        Woods. 
application?  a'B^,J. 

These  questions  raise  a  point  of  great  importance  in  relation     

to  mining  titles,  and  it  is  strange  that  it  does  not  seem  to  have 
been  the  subject  of  direct  decision  until  October  1897,  when  in 
the  case  of  Abraham  v.  Delia  Ca  (A-),  Hood,  J.,  decided  it.  He 
did  so  adversely  to  the  person  whose  title  was  affected  by  the 
break  of  ccmtinuity  in  the  miners*  rights,  saying  that  it  was 
clear  that  the  holder  of  a  residence  area  had  to  re-mark  and  re- 
register his  holding  if  he  allowed  his  miner's  right  to  lapse, 
whether  for  an  hour  or  for  a  year.  More  than  twenty  years 
before  Mr.  Justice  Molesworth,  as  Chief  Judge  of  the  Court  of 
Mines,  in  coming  to  a  decision  in  favour  of  the  claim-holder  in 
possession,  had  stated  that  "  he  did  not  wish  to  express  a  general 
opinion  on  the  very  important  point  if  the  title  under  a  miner's 
right  liable  to  forfeiture  from  the  omission  to  take  one  out  is 
restored  by  one  being  taken  out  before  any  adverse  proceeding," 
See  Sv/mmera  v.  Cooper  (i).  In  the  year  1883,  in  FaMorini  v. 
Band  and  Albion  Consols  (k),  the  same  learned  Judge  appears 
to  have  decided  that,  notwithstanding  a  break  in  the  continuity 
of  the  miners*  rights,  the  defect  might  be  effectually  cured  by 
the  acquisition  of  another  miner's  right  without  re-marking.  I 
say  appears  to  liave  decided,  because  the  decision  rests  upon 
inference  to  be  drawn  from  the  argument  on  behalf  of  the 
complainant.  I  am  inclined  to  think,  from  the  absence  of  sub- 
sequent decision,  that  this  view  was  accepted  as  correct  by 
miners  and  mining  lawyers,  who  would  otherwise  have  attacked 
titles  in  which  the  flaw  might  have  been  discovered.  I  should, 
however,  have  felt  difficulty  in  coming  to  a  decision  differing 
from  that  in  Abraham  v.  Delia  Ca  but  for  the  decision  of  the 
Full  Court  in  Vial  v.  AUender  (i),  which  is  reported  as  having 
overruled  it.  Mr.  Starke,  who  ably  and  exhaustively  argued 
the  case  for  the  complainants,  pointed  out  that  Abraham  v. 
Delia  Ca  is  not  distinctly  overruled,  and   that  the  decision  in 

(A)    23  V.L.R.  338.  {h)    9  V.L.R.  (M.)  1. 

(t)     [1879]  5  V.L.R.  (M.)  22,  at  p.  25.       (/)     23  V.L.R.  516. 
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Vial's  case  turned  upon  the  const 
Mining  Statute,  dealing  with  residen 
inapplicable  to  the  present  case.  I 
the  position  which  it  was  necessar 
which  he  successfully  maintained  as 
in  Vial's  case,  that  Abraham  v.  DelU 
but  was  wrongly  decided.  I  think  ii 
between  the  point  actually  decided 
the  present  case;  but  the  opinions 
of  the  Court  deal  with  the  matter  oi 
on  the  construction  of  sec.  32.  Th( 
would  be  a  monstrous  thing  if,  by 
accident,  the  holder  of  an  area  faile 
for  one  or  two  days,  such  person  sh 
lapse  of  years  from  continuing  hi 
badness  of  his  title  by  reason  of  i 
of  things  was  foreign  to  the  inten 
gathered  from  the  Act  and  from  tli 
one's  sense  of  justice."  The  cauti( 
Judge  in  Summers  v.  Cooper  is  al 
Vial  V.  Allendery  I  answer  question  I 
3,  by  saying  that  it  was  not  nece 
order  to  validate  his  title,  should  s 
register  on  a  fresh  application. 

Question  4  is  as  follows : — "  Was 
in  order  to  hold  the  said  machinery 
the  holder,  in  addition  thereto,  of  a  cl 
to  avoid  expressing  opinions  in  the  « 
sary  to  the  decision  of  the  present  ca 
fendant  was  the  owner  of  a  claim  wh 
area,  and  I  answer  this  question  by 
in  the  case  to  invalidate  the  title  of  tl 
not  having  been  owner  of  a  claim  or 
the  costs  of  the  special  case  be  paid  1 

Solicitor  for  complainants  :  Batei 
Ballarat). 

Solicitor  for  defendant :  James  A 
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[IN  CHAMBERS.]  1899 

DUNN  V.  SUTHERLAND.  Mardi22. 

Practict — Particulars — Action  for  breach  of  promise  of  marriage— Sexual  inter-      "^  Beckett,  J. 
course — Admission — Alleged  unchastity  btfore  breach — ^^  Rules   of  Supreme 
OouH  1884  "—Order  XIX.,  r.  7.     . 

In  an  action  for  breach  of  promise  of  marriage  the  plaintiff  alleged  that  relying 
apon  the  defendant's  promise  she  permitted  him  '*  to  debauch  and  carnally  know 
her  and  as  a  result  thereof  "  she  was  confined  of  a  child.  The  defendant  admitted 
the  promise  and  intercourse,  but  alleged  that  before  breach  he  discovered  plaintiff 
to  be  unchaste,  and  that  the  intercourse  occurred  on  a  date  which  precluded  a 
child  from  being  the  result  of  that  intercourse. 

Held,  that  the  plaintiff  should  give  particulars  of  the  time  or  times  and  place 
or  places  of  the  intercourse  alleged  by  her. 

Summons  in  Chambers. 

Agnes  Mary  Graham  Dunn  brought  an  action  against  Joseph 
Sutherland  in  which  she  claimed  lOOOi.  damages  for  breach  of 
promise  of  marriage.  The  4th  paragraph  of  the  statement  of 
claim  ran  thus : — ''  Relying  upon  defendant's  said  promise  of 
marriage  the  plaintiff  permitted  the  defendant  to  debauch  and 
carnally  know  her  and  as  a  result  thereof  the  plaintiff  was 
confined  of  a  child  on  the  11th  December  1897." 

The  defendant  denied  "  that  the  plaintiff  permitted  him  to 
debauch  and  carnally  know  her  as  in  paragraph  4  alleged  or  at 
all,"  and  denied  "that  as  a  result  thereof  the  plaintiff  was 
confined  of  a  child  on  the  11th  December  1897  or  at  any  time." 
He  by  the  5th  paragraph  of  the  defence  admitted  that  he  refused 
to  marry  the  plaintiff,  but  alleged  that  he  did  so  "  inasmuch  as 
after  the  promise  referred  to  in  the  statement  of  claim  and  before 
the  alleged  breach  the  defendant  discovered  that  the  plaintiff  was 
not  a  chaste  and  modest  woman  as  he  believed  her  to  be  at  the 
time  of  making  such  promise." 

On  a  request  by  plaintiff's  solicitor  for  particulars  under  the 
fifth  paragraph  of  the  defence  the  following  were  supplied : — 
(1.)  The  defendant  discovered  that  the  plaintiff  was  not  a  chaste 
and  modest  woman  in  or  about  the  month  of  December  1897. 
(2.)  The  defendant  does  not  at  present  know  and  is  unable  to 
state  with  what  person  or  persons  the  plaintiff  had  been  unchaste 
or  had  misconducted  herself. 
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]^  The  plaintiff  refused  to  give  particolaxs  of  the  place  where 

Dunn         and  time  of  day  when  it  was  alleged  the  plaintiff  permitted  the 


V. 


Sutherland,    defendant  to  debauch  and  carnally  know  her. 

A'Beckeu,  J.  Application  was  now  made  on  summons  for  an  order  that 

these  particulars  be  given. 

No  affidavit  was  filed  by  the  defendant  upon  the  matter. 

Schutt  for  the  defendant  in  support — A  Judge  will  order 
such  particulars  as  a  party  can  give.  It  is  no  answer  to  the 
application  that  the  party  applying  is  or  ought  to  be  in  possession 
of  the  particulars  he  seeks.  Now  that  the  defence  is  put  in,  the 
principle  of  Hughes  v.  Logan  (a)  applies,  that  an  affidavit  is  not 
required  from  the  defendant  for  the  purpose  of  pledging  his  oath 
to  the  truth  of  the  defence,  but  merely  to  show  his  ignorance. 

[a'Beckett,  J.  If  the  Court  has  to  assume  that  the  defence 
is  true  it  is  evident  that  the  defendant  is  ignorant.  Unless  the 
Court  either  presumes  this  or  is  satisfied  that  his  defence  is  trae 
it  would  require  to  know  that  the  facts  are  not  within  his 
knowledge,  and  that  decision  of  mine  would  apparently  be  wrong 
unless  the  Court  was  justified  in  assuming  the  defence  to  be 
true.  I  assumed  for  the  purposes  of  the  summons  in  that  case 
that  the  defence  was  true  and  that  the  defendant  did  not 
promise.] 

[B'ryant  —  There  is  evidence  in  another  Court  that  the 
defendant  in  this  ccuse  admitted  that  he  had  intercourse  with  the 
plaintiff.] 

That  evidence  is  not  before  the  Court  here,  and  it  is  not 
admitted. 

[a'Beckett,  J.  It  does  not  appear  from  my  judgment  in 
Hughes  v.  Logan  whether  in  Thompson  v.  Birkley  (6)  the  defend- 
ant denied  the  seduction.] 

He  had  not  denied  it.  The  Court  in  that  case  said  it  would 
not  order  particulars  until  an  affidavit  was  filed.  The  action 
was  one  of  seduction.  The  plaintiff  was  not  able  to  know  of  the 
matters.  The  plaintiff's  contention  is  that  the  defendant  is 
supposed  to  know,  but  a  party  is  entitled  to  particulars  of  the 
allegations  of  the  other  party.     It  is  no  answer  to  say  he  knows 

(a)    [1888]  14  V.L.R.  647.  (b)    [1883]  31  VV.R.  230. 
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the  facts :  Odgers  on  Pleading  (2nd  ed.),  p.  145.  He  is  entitled 
to  know  the  outline  of  the  plaintiffs  case.  We  wish  to  bind  her 
down  to  a  definite  story.  The  English  cases  on  seduction  where 
particulars  were  refused  until  an  affidavit  was  made  should  not 
be  followed.  In  similar  ceises — e.g,,  where  adultery  was  alleged — 
particulars  have  been  ordered :  Coatea  v.  Croyle  (c). 

[a'Beckett,  J.  In  the  latter  c&ses  there  would  be  a  reason. 
In  the  Divorce  Court  the  statement  that  adultery  was  or  was 
not  committed  is  one  in  which  an  oath  is  not  required.  I  do  not 
think  divorce  proceedings  form  a  satisfactory  analogy.] 

The  defendant  says  that  he  certainly  had  intercourse  with 
the  plaintiff,  but  neither  under  the  circumstances  nor  with  the 
result  alleged. 

Bryant  for  the  plaintiff  to  oppose — The  cause  of  action  is 
breach  of  promise  of  marriage,  and  there  is  a  claim  for  damages 
for  seduction  under  the  promise.  The  defence  admits  the  breach, 
with  a  subsequent  discovery  of  unchastity.  The  defendant  is  in 
this  difficulty — the  allegation  of  seduction  and  the  particulars 
only  go  to  the  question  of  damage.  If  the  application  is  granted 
the  particulars  do  not  assist  his  defence.  If  the  unchastity  was 
with  him  then  he  is  not  therefore  entitled  to  refuse  to  marry 
the  plaintiff  There  is  no  suggestion  of  amendment  or  of  pay- 
ment into  C!ourt,  and,  unless  with  this  object,  particulars  of 
damage  are  not  ordered  :  Home  v.  Hough  (d)  ;  Frost  v.  Brook  (e). 
In  such  a  case^as  this,  where  it  is  manifest  that  if  they  are 
true  the  defendant  knows  the  details,  the  Court  will  not  order 
particulars  unless  an  affidavit  of  denial  is  made.  In  Thompson 
V.  Birkley  (/)  the  rule  is  laid  down  by  Watkin- Williams,  J.,  that 
in  this  class  of  cases  where  a  question  of  sexual  intercourse  arises 
particulars  are  not  granted  as  a  matter  of  course  but  only  where 
there  is  an  affidavit  that  the  allegation  of  intercourse  is  untrue. 
This  was  followed  in  Hanna  v.  Keers  (g).  In  Dawson  v. 
SuH)rds  (h)  Hodges,  J.,  considers  Hughes  v.  Logan  (i)  and 
distinguishes  the  cases. 


(c)  [1888]  4  7'ime8  L.R.  735. 

id)  [1874]  L.R.9C.P.  136. 

{e)  [1876]  23  W.R.  260. 

if)  31  W.R.  230. 


ig)    [1896]  2  Ir.  Jt.  226. 
(h)    [1889]  10  A.L.T.  265. 
(»)     [1888]  14  V.L.R.  647. 


Dunn 

V. 
SUTHSBLAND. 

A^BeckeU,  J. 
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^  Schutt  in  reply  was  not  heard. 

NN 

I, 

BLAND.  a*Beckett,  J.     This  is  a  summons  ^ 

^^  J  sideration  of  principles  as  to  discover} 
should  have  felt  such  difficulty  in  dealir 
have  had  to  reserve  my  judgment  in  on 
those  principles  if  there  were  not  excep 
which  relieve  me  from  the  difficulty  of 
in  the  abstract.  This  is  a  case  whi( 
of  its  own.  The  allegations  are  not 
to  the  damage,  not  merely  as  to  th 
but  have  reference  to  the  result  of  tl 
question  whether  the  child  was  the  re 
would  be  materially  affected  by  the  date  i 
had  taken  place.  It  appears  that  this 
the  fact  that  intercourse  had  taken  p 
such  a  time  as  would  exclude  the  possi 
father  of  the  child,  which  is  one  of  the  e 
all  events  he  has  admitted  intercourse. 
Court  under  these  circumstances  imp 
before  a  defendant  may  ask  for  particuh 
he  did  not  have  any  intercourse.  Un< 
this  case  this  obviously  cannot  be  don< 
therefore  be  to  exclude  the  defendant  al 
information  as  to  the  time  when  the  p] 
course  took  place.  Apparently  it  is  a  ca 
reasonable  that  the  defendant  should  1 
the  particular  damage  which  is  sued  fc 
where  she  asserts  the  intercourse  took 
only  requiring  particulars  with  regard 
and  so  on,  applying  to  damage  of  an( 
tinguished  when  we  think  of  the  specii 
damage  in  this  case.  It  is  damage  in  wl 
answerable  must  be  concerned  as  well 
think  he  should  know  when  it  is  he  i 
these  acts.  So  that  as  to  what  particu 
is  unnecessary  now  for  me  to  express 
particularity  as  to  date  can  scarcely  be 
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SO  far  as  circumstances  permit  should  not  be  required,  though  it 
should  be  specific  as  to  the  date  of  the  first  occasion  on  which 
intercourse  took  place.  That  is  a  matter  which  the  parties 
might  reasonably  be  expected  to  know.  I  think  I  should  make 
an  order  that  the  plaintiiS*  do  within  ten  days  deliver  to  the 
defendant's  solicitors  particulars  of  the  time  or  times  when  and 
place  or  places  where  she  alleges  sexual  intercourse  took  place 
between  herself  and  the  defendant.  The  earliest  date  and  the 
place  should  be  stated.  I  think  the  greatest  latitude  should  be 
allowed  as  to  the  other  dates,  because  generality  of  statement  is 
to  be  expected.  But  some  guide  ought  to  be  given  to  the 
defendant  as  to  when  it  is  alleged  he  did  these  acts. 


1899 
Dunn 

V. 
SUTHKBLAND. 

A' Beckett,  J. 


Application  granted. 

Solicitors  for  the  plaintiflf:  Brvbce  &  Robinson  (for  Crothera, 
Wycheproof). 

Solicitors  for  the  defendant :  Stawell  <k  Nankivell  (for 
Stawell,  Nankivell  &  Green,  Charlton). 

K.  H.  c. 


In  the  Will  and  Estate  of  WILLIAM  SNELLING,  Deceased. 

Probate  practice — Lunatic  executor — Executor  becoming  lunatic  brjore  grant — 
Lunatic  patient — Master  in  Lunacy — Administration  c.t.a.  durante  animi 
vitio — Dispensing  vjith  bond  and  sureties. 

Where  an  executrix  who  was  practically  the  sole  beneficiary  under  the 
will  became  a  lunatic  patient  before  applying  for  a  grant  of  probate,  the  Court, 
without  requiring  notice  to  the  next  of  kin  of  the  lunatic  patient  or  to  anyone 
else,  granted  administration  c.t.a.  to  the  Master  in  Lunacy  for  the  use  and 
benefit  of  the  lunatic  patient  until  she  became  of  sound  mind,  and  dispensed 
both  with  the  usual  administration  bond  and  sureties. 

Motion  for  the  grant  of  letters  of  administration  cunt, 
testamento  annexo  of  the  estate  of  William  Snelling,  deceased, 
to  the  Master  in  Lunacy  for  the  use  and  benefit  of  Francis 
Anne  Snelling,  the  executrix  and  sole  beneficiary  named  in  the 
will  during  the  disability  through  lunacy  of  the  executrix,  and 
until  such  time  as  she  became  of  sound  mind,  and  also  for  an 
V.L.R.,  Vol    XXIV.  X  X 


1899 
April  6. 

Holroyd,  J. 
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order  dispensing   with    the    usual    adm 
sureties. 

The  deceased  left  real  estate  valued 
estate  valued  at  3202^  198.  M.     By  his 
and   bequeathed  all  his  real  and  person 
absolutely,    and    provided  that  if    she 
selling    the     real    estate    it  was   to    re 
use    without    any    interference    by     he; 
no  interest  whatever  in  it  should  at  any 
after  her  death   vest  in  such  husband,  I 
dying  without  having  disposed  of  it  by  w 
such   husband,  the  portion  thereof  to  w 
time   of  her   death    be   entitled   should 
heirs,  always  excluding  such  husband,  a 
executrix. 

The  testator  died  on  the  4th  Fel 
6th  February  1899  his  widow,  Frances 
admitted  to  the  Kew  Asylum  for  I 
patient,  and  still  remained  in  the  as^ 
had  been  had.  After  publication  of  j 
application  would  be  made  as  above  t 
made  the  application  to  the  Registrar 
usual  materials,  in  addition  to  the  fac 
Registrar  granted  the  application.  Up 
Registrar  wrote  to  the  applicant's  solicito 

"Re  Snelling's  Wi 
**  Since  noting  the  grant  herein,  I  1 
upon  the  matter,  and  shall  take  time  for 
I  observe  that  In  the  Estate  of  Boyd  (a) 
of  Barthold)  (6),  the  fact  that  the  admini 
the  lunatic  asylum  was  not  accepted  as 
unfitness  to  act.  In  that  case,  too,  one  oj 
the  applicant.  I  have  some  hesitation 
the  next  of  kin  of  the  executrix  herei: 
notice  of  the  application.  The  applicable 
perhaps  conclude  to  let  it  go  to  the  Co 

(a)     [1885]  11  V.L.R.  117.  (6)    [181 
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An  affidavit  by  Dr.  William  Beattie  Smith,  the  Medical 
Superintendent  of  the  Asylum,  was  then  filed.  It  stated  that 
since  her  admission  to  the  asylum  as  a  lunatic  patient,  on  the 
6th  February  1899,  Frances  Anne  Snelling  had  been  continually 
under  his  care  and  observation.  That  she  was  quite  demented 
and  refused  to  converse  with  anyone  or  take  interest  in  any- 
thing ;  that  her  bodily  health  was  infirm,  and  she  was  confined 
to  a  wheel  chair.  In  his  opinion  she  was  totally  incapable  of 
managing  herself  or  her  affairs  or  of  doing  any  act  whatever 
requiring  thought,  judgment,  or  reflection,  and  it  was  unlikely 
that  she  would  recover  the  use  of  her  mental  faculties  for  some 
considerable  time,  if  at  all.  On  receiving  this  affidavit  the 
Register  of  Probates  further  considered  the  matter,  and  decided 
that  owing  to  the  novelty  of  the  application  he  would  refer  it  to 
the  Court. 


1899 

In  the  Will 
AND  Estate 

OF 

Snelling. 
Holraydf  J, 


Agg  now  repeated  the  application  to  the  Court  —  The 
Registrar  seems  now  to  be  satisfied  as  to  the  lunacy  of  the 
executrix. 

[HoLROYD,  J.  The  affidavit  of  the  medical  superintendent  of 
the  asylum  would  seem  to  be  the  best  available  evidence  as  to 
that.] 

The  Registrar  seems  to  be  in  some  doubt  as  to  whether  notice 
should  be  given  to  the  next  of  kin  of  the  executrix.  This  it  is 
submitted  is  unnecessary.  They  have  no  interest.  The  whole 
of  the  testator's  property  goes  to  her  under  the  will.  In  England, 
prior  to  the  passing  of  the  Probate  Act  of  1857,  sec.  73  (20  &  21 
Vict.,  c.  77),  which  is  not  in  force  in  this  colony,  the  Ecclesiastical 
Court  would  have  granted  administration  c.ta.  to  the  committee 
(if  any)  of  a  lunatic  executor  without  notice  to  his  next  of  kin. 
As  laid  down  in  1  0ughton*8  Ordo  Judicorum,  tit.  219,  s.  1 
n.  (a),  p.  324i,  Ecclesiastical  Judges  granted  letters  of  administra- 
tion durante  corpoHs  aut  animi  vitio.  This  is  relied  upon 
by  the  various  text  writers  and  in  some  of  the  decisions  as 
a  correct  statement  of  the  law,  though  until  1895  no  grant 
during  the  debility  of  body  of  an  executor  was  made,  so 
far  as  the  reported  cases  show :  See  Re  Ponsonby  (c).  According 
(c)    [1895]  P.  287. 
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SE  Will 
Estate 

OF 
ILLING. 

^yd,  J. 


to  the  text  writers  grants  were  often  made  ( 
of  mind  of  an  executor,  usually  to  the  comi 
The  correct  exposition  of  the  law  is  state 
Lunacy,  p.  634.  Prior  to  the  above  section  ol 
1857,  on  which  reliance  has  been  placed  in  la 
in  the  same  way  in  the  text-books  since  that 
and  Goote'a  Probate  Practice  (10th  ed.),  142, 
laid  down  that  no  declaration  is  required  fi 
and  his  sureties  do  not  justify.  The  only  d 
as  to  what  notices  should  be  given  where  an 
istrator  becomes  lunatic  after  the  grant.  Th 
in  this  colony  has  the  management  of  the 
patients  (see  Lunacy  Act  1890  (No.  1113),  s 
powers  and  authorities  given  to  the  committe 
lunatic  (see  sec.  180). 

[HoLROYD,  J.  Would  he  have  the  manag 
which  the  lunatic  patient  was  trustee  ?  Wo 
have  to  be  made  to  the  Court  for  the  rerao\ 
he  were  lunatic,  and  the  appointment  of  a  ne 

Yes.  In  this  case,  however,  after  the  del 
which  amount  to  only  48i.,  were  paid,  pract 
the  testator's  estate  would  belong  to  the  lun 
the  Master  would  have  control  of  it.  But 
only  referred  to  to  show  that  the  Master 
same  powers  in  the  case  of  a  lunatic  patien 
been  no  inquisition  of  lunacy,  as  a  committee 
there  has  been  ;  and  it  is  submitted  that,  as 
would  usually  grant  administration  c.ta,  i 
present  to  the  committee  of  the  lunatic  e3 
should  grant  it  to  the  Master  in  Lunacy. 

[HoLROYD,  J.  That  seems  proper.  He  i 
purpose  of  managing  the  estates  of  lunatic 
officer.] 

In  re  Boyd  and  In  re  Barthokl  are  be 
They  were  intestacies,  administration  1 
granted,  and  other  persons  were  interested, 
creditors,  there  is  no  person  having  any  intei 
executrix. 
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I  will  grant  the  first  part  of  the  application.  ^ 


Agg — It  is  also  asked  that  the  bond  and  sureties  be  dispensed 
with.  It  is,  as  stated  in  Tristram  <fc  Goote,  the  practice  where 
such  a  grant  is  made  to  the  committee.  The  Master  is  a  public 
oflBcer  who  gives  security  for  the  clue  performance  of  his  office. 
The  creditors  are  practically  assured  by  the  State. 

HoLROYD,  J.     I  will  grant  the  application  as  asked. 

Solicitors :  Stawell  &  NankivelL 

A.  J.   A. 


In  the  Will 
AND  Estate 

OP 

Smelling. 
Holroyd,  J. 


[IN  CHAMBERS.] 
PEARCE  V.  TOWER  MANUFACTURING    AND  NOVELTY   COMPANY 

(No.  te). 

Costs — TaxcUion— Solicitor  acting  for  an  agent  of  company— Costs  oj  agent  not 
costs  of  company^ Legal  Projession  Act  1891  {No,  1216),  s.  8 — CounseVs/ee — 
*'  Substantial  attendance  "  to  case  by  counsel. 

The  plaintiff  sued  a  foreign  company  in  respect  of  a  contract  to  purchase  goods 
ordered  by  the  plaintiff  from  an  agent  of  the  company.  The  writ  was  served 
as  substituted  service  upon  the  agent.  The  agent  stated  that  he  was  not 
authorized  by  his  appointment  to  accept  service  of  a  writ  or  to  enter  an  appear- 
ance, and  he  instructed  a  solicitor,  S.,  to  apply  to  set  aside  such  service.  An  order 
was  made  setting  aside  such  service,  and  the  plaintiff  appealed  therefrom  to 
the  Full  Court.  Notice  of  appeal  was  served  upon  the  same  solicitor,  S.,  who  had 
appeared  as  instructed  by  the  agent,  and  S.  again  wrote,  stating  that  he  was  not 
authorized  to  accept  the  same  on  behalf  of  the  company,  and  that  the  plaintiff 
could  proceed  at  her  peril.  The  plaintiff's  solicitor  by  letter  informed  S.  that  the 
appeal  was  not  to  be  proceeded  with.  S.  then  wrote,  asking  for  payment  of  costs, 
and  stating  that  if  this  were  not  done  he  would  move  to  have  appeal  dismissed. 
The  plaintiff's  solicitor  wrote  agreeing  to  pay  the  taxed  costs,  but  in  the  mean* 
time  S.  served  notice  of  motion  to  have  appeal  dismissed,  and  it  was  then  agreed 
that  this  latter  motion  should  be  allowed  to  lapse  without  costs  on  either  side. 
Counsel  was  briefed  to  appear  on  the  appeal  before  the  Full  Court  before  the  notice 
of  the  abandonment  of  the  appeal,  and  he  appeared  and  the  appeal  was  dismissed 
with  costs  to  be  paid  to  the  defendant  company.  S.  then  had  the  defendant  com- 
pany's costs  taxed  under  the  order  of  the  Full  Court.  Upon  a  summons  by 
the  .plaintiff  that  the  taxation  be  reviewed  on  the  ground  that  the  costs  incurred 
by  S.  were  the  costs  of  the  agent  and  not  the  coats  of  the  company, 

Held  (affirming  the  judgment  of  Hood,  J.,  a'Beckett,  J.,  dissenting),  tnat  S. 
was  acting  for  the  agent,  and  that  the  taxed  costs  incurred  by  him  were  not  the 
costs  of  the  company,  and  that  the  plaintiff  was  not  bound  to  pay  the  same. 


F.C. 

1899 
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^•^»  /'cr  Hood,  J,     That  sec.  8,  sub-sec.  (I)  of  Act  1216,  which  provides 

Igog  return  of  fees  by  counsel  who  has  not  given  substantial  attendance  to  a  a 

not  apply  where  the  brief  has  been   delivered  and  the  action    is    set 

Pearce  compromised  before  or  at  the  hearing. 

V. 

Tower 

^^^^^^^^^'^^        This  was  a  summons  on   behalf  of  the  plaintiff  to  i 

Novelty       the  taxation  of  a  bill  of    costs.      The  plaintiff  had   sue 

Company 

(No.  2).        the  defendant  company,  and  served  an  agent  of  the  coi 

,  as  substituted   service.     This   service  was  set  aside   by 

J.,  and  the  facts  relating  to  this  part  of  the  case  are  fu 

out  ante,  p.  506.     The  agent,  Lewis,  at  that  time  statec 

he  was  not  authorized  by  the  defendant   company   to  j 

service  or  to  enter  an  appearance,  and  he  instructed  Mr. 

son  to  act  as  solicitor  to  set  aside  such  service.     The  pi 

appealed   to  the   Full   Court  from   this   decision   of  Ho 

Notice  of  this  appeal  was  served  on   Simpson,  who  wr( 

reply  stating  that  he  was  not  authorized  to  accept  service 

notice  of  appeal  on  behalf  of  the  defendant  company,  an 

the  plaintiff  must  proceed  at  her  peril ;  he  stated  that 

wished  him  to  apply  for  security  of  the  costs  of  the  a 

On  the  22nd  January  1899,  the  plaintiffs  solicitor  wrote  s 

that  he  did  not  intend   to  proceed   with   the  appeal ;  Sii 

■  i  then  wrote  asking  for  an  undertaking  to  pay  the  costs,  i 

;  not  he  would  move  to  have  the  appeal  dismissed,  with 

The  plaintiffs  solicitor  wrote  agreeing  to  pay  the  taxed 
but  in  the  meantime  notice  of  motion  had  been  served  ;  i 
then  agreed  that  this  notice  of  motion  should  be  allov 
lapse  without  costs  on  either  side.  Counsel  had  been  briei 
Simpson  to  appear  on  the  appeal  before  the  notice  of  abc 
ment.  Notwithstanding  the  correspondence  counsel  ap] 
before  the  Full  Court,  and  the  plaintiffs  appeal  was  disi 
with  costs.  Simpson  then  had  the  costs  of  the  defc 
company  taxed  under  the  order  of  the  Full  Court,  an 
summons  was  taken  out  to  review  the  taxation,  on  the  g 
that  the  costs  incurred  were  not  the  costs  of  the  defe 
company  but  the  costs  of  Lewis.  Objection  was  also  tak 
the  fee  to  counsel,  102.  108.,  on  the  ground  that  he  ha 

'  given  substantial  attendance,  in   that  he   merely  appea 

have  the  appeal  dismissed. 

r 
,1 
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A  letter  from  the  defendant  company  was  read,  showing  that  ?^ 

the  company,  upon  hearing  of  the   position  taken   up  by   its  1899 

agent  practically  repudiated  his  proceedings,  and  directed  him  to        Pbabce 

compromise  the  action  at  once.  Toweb 

Mandfactubino 

AND 

M,  p.  Fox  in  support  of  the  summons.  Novelty 

Company 


W.  H.  WiUiania  to  oppose. 

Hood,  J.  The  more  this  case  is  looked  at  the  more  I  am 
confirmed  in  the  antagonistic  view  I  entertained  as  to  the  merits 
of  the  defendant.  The  defendant  company  carried  on  business 
in  America,  and  had  an  agent,  Lewis,  with  very  limited  powers 
in  New  South  Wales.  Lewis,  while  on  a  visit  on  the  company's 
business  to  Melbourne,  entered  into  certain  negotiations  as  to 
the  supply  of  goods  to  the  plaintiiS*.  A  dispute  arose  concerning 
these  goods,  and  the  plaintiff  eventually  attempted  to  serve  the 
writ  in  this  action  on  the  agent  Lewis  in  Sydney  as  substituted 
service.  The  agent  then  instructed  solicitors  to  apply  to  set 
aside  that  service,  swearing  as  strongly  as  he  could  that  he  was 
not  authorized  to  accept  service  or  to  appear  for  the  defendant 
company.  I  came  to  the  conclusion  that  the  company  was  not 
carrying  on  business  in  Victoria  merely  because  it  had  a  traveller 
here,  and  I  set  aside  the  service,  expressing  my  opinion  that  it 
was  a  mean,  contemptible  objection.  The  plaintiff  gave  notice  of 
appeal  from  my  decision.  The  notice  of  appeal  was  served  on 
the  same  solicitor  who  appeared  for  the  agent  Lewis  in  the  pro- 
ceedings before  me.  He  wrote  a  letter  saying  that  he  was  not 
authorized  to  accept  service  on  behalf  of  the  company,  and  that 
the  plaintiff  could  proceed  at  her  peril.  If  the  matter  stopped 
there  I  should  have  thought  that  there  was  something  in  the 
position  adopted  by  Mr.  Simpson.  But  he  went  further  and  said 
that  Lewis  wanted  security  for  costs,  and  practically  stated — 
"  If  you  proceed  I  will  fight  you  on  behalf  of  Lewis."  He 
did  fight  on  behalf  of  Lewis.  The  plaintiff  abandoned  the 
appeal,  and  the  costs  then  were  the  costs  of  Lewis,  not  the  costs  of 
the  company.  The  solicitor  for  Lewis  appeared  before  the  Full 
Court  and  had  the  appeal  struck  out  with  costs.     That  order, 


(No.  2). 
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^•^'  however,  is  an  order  for  the  costs  of  the 

1899  costs  of  Lewis.      I  am  pleased  to   find 

Peakce  being  informed  of  what  had  taken  place,  j 

TowEB  proper  way,  and  practically  repudiated  tt 

Ianupacturincj  directed  him  to  compromise  the  matter  at 

AND  '^ 

Novelty  As  to  the  second  point,  there  is   nc 

CoMl*ANV 

(No.  2).  Counsel  is  not  bound  to  return  his  fee  up 

Hood" J  ^^^  after  delivery  of  brief.     I  hold  that 

company's  costs,  and  that  the  plaintiff 

them. 


From  this  order  the  defendant  compai 
T.  A'B.  Weigall  and  W.  H.  Williams 

M,  P,  Fox  for  the  respondent. 

During  argument  counsel  referred  to 
ed.),  pp.  149,  696  ;  Annual  Practice,  189(1 
Mayei'  v.  Claretie  (a). 

Williams,  J.  This  is  an  appeal  from 
made  upon  a  summons  to  review  a  taxati( 
of  the  costs  of  an  appeal,  the  appeal  bein 
the  respondent  the  Tower  Manufacturing 
These  costs  were  taken  in  to  be  taxed,  an 
who  is  solicitor  for  the  plaintiff  Lydia  Pe 
that  the  costs  in  the  appeal  were  not  the 
The  taxing  oflBcer  overruled  that  objectio 
came  before  Hood,  J.,  and  Hood,  J.,  who 
previous  litigation  between  these  parties 
case  and  the  evidence,  came  to  the  conclui 
was  a  good  one,  and  that  these  costs  wen 
company  incurred  in  resisting  that  appe 
Hodges  and  I  think  that  the  decision  of 
any  rate  we  are  not  satisfied  that  it  is 
was  evidence  to  justify  the  conclusion 
(a)    [1890]  7  T.L.R.  4C 


Digitized  by 


Google 


VOL.  XXIV. J 


LXI  &  LXII  VICT. 


761 


AND 

Novelty 
Company 
(No.  2). 

Williams,  J. 


and  little  to  displace  the  conclusion.      At  the  very  outset,  when  ^^ 

Lydia  Pearce  was  commencing  her   appeal,  she  had  to   serve  1899 

notice  of  appeal  upon  the  opposite  party.  This  is  a  necessary  Pearce 
step.  She  proceeded  to  attempt  to  effect  service  of  the  notice  of  Tower 
appeal  by  delivering  it  to  Simpson,  whom  she  believed  to  be  the  Manufaoturing 
solicitor  for  the  defendant,  the  Tower  Manufacturing,  etc.,  Com- 
pany. As  soon  as  this  is  attempted  the  first  thing  she  got  was 
an  intimation  by  letter  from  Simpson  to  her  solicitor  Fox,  in 
which  Simpson  states — "  I  desire  to  inform  you  that  I  am  not 
authorized  to  accept  service  of  the  proceedings  therein  on 
behalf  of  the  defendant  company,  and  your  client  must  proceed 
therein  at  her  peril."  There  is  a  distinct  statement  of  fact. 
Simpson,  being  served  with  notice  of  appeal,  says  in  effect — "  It 
is  of  no  use  serving  me  with  this.  I  have  no  authority  to 
accept  service  of  notice  of  appeal,  and  if  your  client  chooses  to 
proceed  she  does  so  at  her  peril — that  is,  she  can  get  no  costs  out 
of  my  client,  because  I  have  no  authority."  The  first  charge 
on  the  bill  of  costs  is,  "  Received  notice  of  appeal  herein  and 
perusing " — the  very  thing  he  says  he  is  not  authorized  to 
receive.  He  adheres  to  this  objection  throughout.  In  his 
letters  he  persists  in  this  objection  until  the  last.  There  is 
that  aflBrmative  and  distinct  evidence — the  statement  of  Simpson 
—that  he  had  no  authority,  and  there  is  nothing  to  displace  it. 
There  is  ample  proof  to  justify  Hood,  J.,  in  coming  to  the 
conclusion  he  did.  It  is  said  that  the  letter  to  the  plaintiff 
from  the  defendants  in  the  United  States  affords  some  evidence 
to  the  contrary,  or  evidence  of  ratification  of  Simpson's  acts. 
As  I  read  it,  it  amounts  to  this — that  the  defendants  say  : — 
"The  first  intimation  we  got  that  legal  proceedings  had  been 
taken,  and  that  litigation  was  going  on  between  the  plaintiff 
and  us  of  any  description  was  when  we  got  the  newspapers  and 
clippings  you  sent  us,  and,  what  is  more,  we  very  much  dis- 
approve of  them."  (His  Honor  read  the  letter  and  continued) : 
— The  defendants  say  that  they  would  rather  have  lost  the 
whole  consignment  than  resist  a  righteous  claim.  They  would 
rather  have  settled  these  matters  out  of  Court.  They  had  no 
idea  that  litigation  was  going  on  until  Pearce's  letter  arrived, 
and   they   state,  "  We  have  cabled  to    Lewis   directing  him  to 
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'  '  adjast  or  compromise   the   matter  in  some   way   that  wi! 

**|^  satisfactory  to  you." 

Peabce  I   should   construe   the   letter  as  one  disapproving  of 

TowEK        litigation  which  had  been  launched,  and  rather  repudiatin 
^"^(SSr"''^  If  we    take   that   view   of  that    letter,  what  remains  ? 
XoTELTT       statement  of  the  solicitor  that  he  was  not  authorized,  and  not 
(Xo.  2).        to  dislodge  that  statement     It  is  said  there  is  the  undertakii 
wmiamu^  J.     V^J  costs  given  by  Fox.     If  this  be  read  strictly,  it  is  an  ui 
taking  to  pay  defendants'  costs,  and  the  whole  effect  of 
judgment  of  Hood,  J.,  is  that  these  are  not  the  defendants'  c 
because  the  evidence  shows  the  solicitor  who  incurred  them 
not  authorized  to  incur  them.     For  these  reasons  I   think 
decision   of  Hood,  J.,   right,   and   that   this  appeal  shouk 
dismissed  with  costs. 

Hodges,  J.      I  have  nothing  to  add.     I  concur  with 
judgment  of  Williams,  J. 

a'Beckett,  J.  (dissentiena).    This  is  a  question  as  to  ^ 

the  taxing  officer  should  have  done  with  regard  to  an  ord< 

the  Full  Court  directing  that  an  appeal  should  be   dism 

. .  j'  with  costs-^His  Honor  read  the  order).     The  order  came  h 

.     ,  the  officer.     An  objection  was  then  raised  by  the  plaintiff 

no    taxation    could    be    allowed,     because    the    solicitor 

instructed  counsel  to  appear  for  the  purpose  of  procuring 

order  to  be  made  was  not  authorized  by  the  Tower  Compar 

take  this  proceeding.     That  is,  I  think,  a  very  strong  positic 

take  up,  and  requires  strong  evidence  to  support  it.     The 

reason  for  saying  that   the  solicitor  was  not  authorized, 

therefore  that  the  company  was  to  get  no  costs,  were  fii 

letter  which  had  been  written  by  the  company,  and  referrir 

-    '  previous  litigation  between  the  parties.     This  letter  maj 

differently  construed.     The  impression  left  upon  my  min 

that  it  was  intended  to  say,  "  We  know  nothing  of  the  m 

of  the  dispute.     We  do  not  like  litigation,  we  are  sorry  fc 

and  we  have  told  our  agent  to  settle  it  at  once."    It  does 

'  say  that  the  person  who  was  their  agent  in  the  country 

acting  contrary  to  instructions.     It  merely  expresses  sorrow 
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AND 

Novelty 
Company 
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the  litigation  had  taken  place.     The  letter,  I  think,  comes  to  ^^ 

nothing.    It  is  written,  as  is  pointed  out  by  counsel,  so  that  a  1899 

person  with  whom  the  company  may  be  doing  business  later  on  Pbabcb 
should  be  pacified.  The  only  other  thing  is  this,  that  Simpson  xoweb 
in  a  letter,  while  the  appeal  was  going  on,  says—"  I  desire  to  Manufactumno 
inform  you  that  I  am  not  authorized  to  accept  service  of  notice 
of  appeal  herein  on  behalf  of  the  defendant  company,  and  your 
client  must  proceed  after  such  notice  at  her  peril.  Mr.  Lewis, 
however,  wishes  me  to  apply  for  the  usual  order  for  security  for 
costs  of  appeal  unless  he  .... "  That  is  to  say—"  As  I 
understand  it  I  have  no  authority  to  accept  service.  I  have 
authority  to  obstruct  you  in  every  way  I  can,  and  Lewis 
authorizes  me  to  continue  this  procedure."  There  had  been, 
previously,  an  order  for  service  of  the  writ  set  aside  by 
Lewis  upon  the  ground  that  the  service  upon  Lewis  was 
not  a  proper  service.  That  proceeding  was  recognized  as  one 
taken  on  behalf  of  the  company,  and  I  do  not  think  it  should  be 
said  that  Lewis  and  Simpson  were  taking  any  inconsistent  course. 
They  say — "We  are  defending  this  action  by  every  means  in  our 
power,  and  amongst  these  means  are  entitled  to  say  that  we  were 
not  by  the  defendant  company  authorized  to  receive  notice."  So 
that  I  think  that  the  evidence  upon  which  the  taxing  officer 
was  told  in  this  order  to  tax  no  costs  at  all  was  insufficient. 
There  is  also  the  further  fact  that  Fox,  the  plaintiffs  solicitor, 
had  given  an  undertaking  or  offer  to  pay  these  costs,  which 
really  and  distinctly  are  part  of  the  costs  in  the  appeal  which 
he  was  asked  to  tax.  That  is  another  reason  which  would  entitle 
the  company  to  these  costs.  When  the  order  spoke  of  the  pay- 
ment of  costs  it  was  recognized  that  up  to  that  point  Simpson's 
costs  were  those  of  the  company.  I  think  there  was  sufficient 
reason  why  the  taxing  officer  should  tax  these  costs. 


A'ppeal  dismissed  with  costs. 


Solicitors  for  respondent  :  Fox  <k  Overend, 
Solicitor  for  appellant :  H.  W,  C.  Simpson. 


K.  H.  c. 


Digitized  by 


Google 


CJ, 


SUPREME  COURT  :   VICTOl 


FALKINGHAM  v.  HARBIS 


yg        Practice- Supreme  Court— Breach  of  trust— Ocneral 
13.  of  equity — Judicature   Rules — Co-trustees — Survix 

se}itativt8  of  deceased  trustee — Non-appearance 
of  statements  of  claim — Setting  down  action  on  1 
XIII.,  r.  \2-0rder  XXVIL,  rr.  11  and  12. 

Where  beneficiaries  wish  to  recov^er  in  respect  of 
more  trustees,  the  cause  of  action  is  severable,  &n6 
against  one  or  more  of  them  without  making  the  othi 
claim  in  respect  of  a  breach  of  trust,  there  is  claimi 
trustees  or  their  representatives  are  necessary  parties 

Coppard  v.  Allen  (2  De  G.  J.  &  S.  173)  followed. 

Where,  by  a  principle  of  equity,  and  not  a  m< 
Court,  a  suit  used  to  be  regarded  as  abortive  unless 
parties,  the  Judicature  Rules  cannot  do  away  with  tl 
being  parties. 

It  is  not,  under  the  Judicature  Rules,  the  duty  oj 
objection  for  want  of  parties  to  take  out  a  summon 
may  take  the  objection  by  his  defence,  argue  it  at  t] 
entitled  against  the  plain  tiff  to  costs  of  and  occasl 
add  them  as  parties. 

Where  two  executors  of  a  deceased  trustee  are, 
and  certain  of  the  beneficiaries,  made  defendants  to  a 
and  general  accounts,  and  do  not  enter  an  appearan 
must,  under  Order  XIII. ,  r.  12,  be  filed  against  thei 
made,  and  the  action  must  be  set  down  on  motion 
under  Order  XXVII. 

Action  by  George  Falkingham  the  yc 
ander  Falkingham,  by  their  next  friend 
Travers  Hartley  Vaughan  Rudduck 
Florence  Elizabeth  Pain,  and  the  said 
certain  of  the  beneficiaries  under  the  wi 
deceased,  against  William  Harbison,  wh 
of  two  executors  and  trustees  appointed  b; 
Elizabeth  Holland,  Florence  Martha  Eleai 
Ann  Vaughan  Falkingham,  Mary  Burns, 
Sarah  Elizabeth  Darley,  and  Ruth  Falkin 
breaches  of  trust  by  both  Harbison  and 
Charles  Stone,  and  claiming  administratis 
under  the  direction  of  the  Court ;  that 
proper  accounts  might  be  taken,  direction 
had,  and  that  the  defendant  William  Harl 
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to  repay  or  replace  the  moneys  with  interest  as  to  which  the 
various  breaches  of  trust  were  claimed  ;  that  an  inquiry  should 
be  made  as  to  certain  profits  alleged  to  have  been  made  by  the 
defendant  William  Harbison  out  of  moneys  of  the  estate,  and 
that  he  be  removed  from  the  trusteeship  and  another  trustee  or 
trustees  be  appointed  in  his  place. 

By  his  defence  the  defendant  Harbison  took  the  objection 
that  the  personal  representatives  of  the  deceased  trustee,  Charles 
Stone,  were  necessary  parties  to  the  action. 

Goldsmith  and  Bryant  for  the  plaintiffs. 

Isaac  A.  Isaacs  (A.G.)  and  Weigall  for  the  defendant 
Harbison. 


1899 
Falkinoham 

V. 

Harbison. 
Madden,  C.J, 


Agg  for  the  other  defendants. 

After  the  pleadings  were  read  and  an  immaterial  amend- 
ment made  at  the  plaintiff^s  request, 

The  Attomey-Oeneral  took  the  objection  that  the  represen- 
tatives of  Stone  were  necessary  parties  to  the  action : — If  they 
are  not  parties  there  would  have  to  be  further  litigation,  to 
which  it  is  not  fair  to  subject  the  defendant  Harbison.  If 
judgment  goes  against  him  he  would  have  to  bring  an  action  for 
contribution  against  Stone's  representatives  and  prove  the  same 
facts. 

[Madden,  C.J.  Is  this  not  a  good  objection  ?  And  being 
taken  on  the  pleadings,  ought  it  not  to  be  acceded  to  ?] 

Goldsmith — Tlie  plaintiffs  make  no  claim  against  Stone  or 
his  estate.  We  submit  that  the  plaintiffs  are  entitled  to  go  for 
breach  of  trust  and  general  accounts  against  one  of  several 
executors  and  trustees  without  making  the  others  parties.  If 
the  defendant  Harbison  for  his  own  protection  desires  the 
presence  of  Stone's  representatives  there  are  ample  means  pro- 
vided by  the  Rules  for  his  getting  them  :  Re  Harrison  (a). 

[Madden,  C.J.    That  is  a  case  merely  for  an  account,  but 

(a)     [1891]  2Ch.  349. 
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here  you  ask  for  the  administratioi 
other  matters  including  Harbison's 
ship.  It  is  laid  down  in  Calvert  on 
to  bring  all  the  trustees  before  the  < 
not  by  one  trustee  only  was  ch 
reason  for  departing  from  that 
who  are  alleged  to  have  commit 
dead.] 

Even  if  it  were  now  correct 
case  got  over  by  omitting,  as  the  ] 
relief  against  Stone's  estate.  But  i 
Judicature  Act  the  action  is  not  to 
parties.  If  any  party  desires  the  ] 
take  out  a  summons  in  Chambers  t 

[The  Attorney-General — In  T 
Robertson  v.  Wealth  of  Nations  O.i 
to  similar  objections  was  unsuccessi 

There  are  no  special  circumstani 
representatives  (if  there  are  any)  n 
and  the  latest  decision  in  England, 
been  familiar  with   the  Judicatur 
Courts   were   at   the   time   when 
Attorney-General  were  decided,  saj 
necessary  parties,  and  that  if  they 
in  Chambers.     Our  cases  do  not  s 
parties. 

[Madden,  C.J.  I  see  that  in  R( 
Gold  Mining  Company  this  preci 
late  Mr.  Justice  Webb  did  not  re« 
rule  in  equity.] 

Yes,    he    took    the    view     thfi 
raised    and    given    effect   to   at 
allowed  a  plea  in  abatement,  whicl 
hibit. 

[Madden,  C.J.    The  universal 
trustees  must  be  present  when  yoi 
trust.     They  were  jointly  liable  i 
(b)    [1887]  13V.L.R.  368. 
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were  all  made  parties  that  contribution  might  be  made  amongst 
themselves.  It  is  certainly  desirable,  and  I  think  only  fair,  that 
everything  should  be  dealt  with  in  one  action,  rather  than  put 
one  of  the  trustees  to  re-establish  all  the  same  facts  in  a  suit  for 
contribution.] 

The  plaintiffs  do  not  want  them — the  defendant  trustee  has 
power  to  make  them  parties  in  order  to  get  contribution  if  he 
wants  it. 

[Madden,  C.J.  It  is  not  a  question  of  what  the  plaintiffs 
want,  but  what  the  justice  of  the  case  requires.] 

The  main  breaches  of  trust  have  relation  to  the  defendant 
Harbison's  own  dealings — his  borrowing  of  the  trust  moneys,  and 
his  making  profits  out  of  supplying  materials  for  rebuilding  and 
repairs.  It  is  submitted  that  the  plaintiffs  are  entitled  to  go  for 
judgment  against  him  alone  for  that  for  which  he  is  liable. 


1899 
Falkinoham 

V. 

Harbison. 
Madden,  CJ, 


Madden,  C.J.  I  have  looked  into  this  matter,  and  I  think 
the  suit  is  rightly  framed  and  does  not  require  any  amendment. 
The  rule  in  equity  appears  to  be  this: — In  Walker  v.  Symonds  (d) 
Lord  Chancellor  Eldon  says — "  When  three  trustees  are  involved 
in  one  common  breach  of  trust,  a  cestui  que  trust  suffering  from 
that  breach,  and  proving  that  the  transaction  was  neither 
authorized  nor  adopted  by  him,  may  proceed  tigainst  either  or 
all  of  the  trustees."  That  has  been  acted  upon  in  subsequent 
cases,  and  made  plainer  in  the  case  of  Wilkinson  v.  Fariy  (e). 
In  that  case  a  similar  objection  that  the  suit  was  defective  for 
want  of  parties  was  raised,  and  overruled  by  the  M&ster  of  the 
Rolls,  and  the  reporter  adds  this  note — "  Though  the  general 
rule  of  the  Court  is  that  all  who  are  jointly  liable  with  the 
defendants  to  satisfy  the  plaintiff's  demand,  ought  to  be  parties 
to  the  suit,  yet  cases  of  breaches  of  trust  seem  to  have  been  an 
exception,  and  it  has  been  held  that  a  cestui  que  trust  may 
proceed  against  the  surviving  trustees  alone,  without  bringing 
before  the  Court  the  representatives  of  deceased  trustees  who 
were  involved  in  the  same  acts  of  misconduct.  In  Exparte 
Angle  (/)  an  application  was  made  against  the  survivors  of 

(rf)    [1818]  3  Sw.,  p.  75.  (e)     [1828]  4  Ruaa.,  p.  274. 

ij)    [1740]  Barnard  Ch.  Rep.  425. 
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certain  persons,  who,  under  4  Ann.,  c.  14,  had  been  appointed 
managers  of  briefs  issued  for  the  relief  of  the  sufferers  by  a  great 
fire.  The  managers  had  originally  been  seventeen  in  number, 
but  seven  of  them  were  dead  ;  and  it  was  submitted  on  the 
part  of  the  survivors  that  the  representatives  of  the  deceased 
managers  ought  to  be  brought  before  the  Court.  But  Lord 
Hardwicke's  opinion  was  that  it  was  not  necessary  to  bring 
those  representatives  before  the  Court,  that  an  order  for 
accounting  ought  to  be  made  against  the  survivors ;  that  these 
managers  were  to  be  considered  as  one  body,  and  that  they  were 
each  of  them  answerable  one  for  the  other,  "  for  which  reason  " 
said  he,  "  the  objection,  in  relation  to  the  bringing  the  representa- 
tives of  the  managers  that  were  dead  before  the  Court,  was  quite 
immaterial."  The  reporter  then  quotes  the  statement  of  Lord 
Eldon  in  Walker  v.  Symonda,  which  I  have  read.  And  in  the 
case  of  Wilson  v.  Moore  (g),  where  the  representatives  of  a 
dead  trustee  were  not  added,  the  Master  of  the  Rolls  said— 
"All  the  proper  parties,  therefore,  are  before  the  Court.  It 
has  been  said  that  no  decree  can  be  made  in  this  suit 
against  the  representatives  of  Mr.  Marryat,  since  the  party 
primarily  liable  is  a  defendant  against  whom  no  relief  is 
prayed ;  but  it  is  a  misapprehension  to  suppose  that  any  persons 
concerned  in  a  breach  of  trust  are  primarily  liable.  All  parties 
to  a  breach  of  trust  are  equally  liable,  and  if  the  Court  should 
be  of  opinion  that  the  widow  has  been  guilty  of  a  breach  of 
trust — though  there  is  nothing,  so  far  as  the  case  has  proceeded, 
to  induce  the  Court  to  come  to  that  conclusion — the  decree 
would  be  as  much  against  her  as  against  the  representatives  of 
Mr.  Marrj'at ;  but  the  plaintiffs  have  a  right  to  proceed  against 
such  of  them  as  they  think  fit." 

[The  Attorney-Oeaeral-^She  was  in  fact  a  party.] 
Yes  ;  the  rule  is  summed  up  in  Calvert  on  Parties  to 
Suits  in  Equity,  p.  299,  thus  :  — "  It  must  be  observed 
that,  although  a  plaintiff  is  allowed  to  bring  before  the 
Court  a  person  who  ha.s  obtained  possession  of  the  assets  of  the 
deceased  by  collusion  with  the  executor,  he  cannot  be  compelled 
to  do  so.  An  executor  by  his  misconduct  cannot  divide  his  own 
([/)     [1832]  1  My.  &  K.,  pp.  142,  143. 
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responsibility   with    another  person,    nor    impose    upon    those  ]^ 

who  are  suing  him  for  the  satisfaction  of  their  claims  against    Falkingham 
the  assets  of  the  deceased  the  obligation  to  make  anyone  else  a      Harbison. 
defendant.     He   and   the  person   thus   holding  the   assets  are    Madden  CJ. 

subject,  as  fraudulent  trustees  are,  to  a  separate  liability.     The     

new  liability  has  been  created,  not  by  contract,  but  by  tort ;  and 
it  seems  to  have  been  always  a  principle  in  Courts  of  Equity 
that  persons  whose  responsibility  arises  out  of  a  tort  may  be 
separately  sued."  The  principle  laid  down  by  those  cases 
appears  to  be  this  :  if  the  liability  arises  from  some  tortious  act 
of  the  trustees  the  liability  in  equity  as  well  b&  at  law  is  always 
separable.  In  this  case  the  charge  against  the  deceased  trustee 
is  no  more  than  a  narrative  of  the  transaction — nothing  is 
claimed  against  him.  As  that  is  so  I  do  not  think  I  should  have 
authority  to  stop  the  action  against  an  unwilling  plaintiff  merely 
for  the  absence  of  the  representatives  of  a  deceased  trustee. 

The  Attorney-General — Those  cases  and  that  principle  apply 
where  there  is  only  a  breach  of  trust  alleged,  and  relief  in 
respect  of  it  alone  claimed.  But  where,  as  here,  a  general 
account  is  asked  for  it  is  different :  Coppard  v.  AUen  (h) ; 
Calvert  on  Parties  to  Suits  in  Equity,  171. 

[The  Chief  Justice.  The  case  of  Coppard  v.  Allen  recog- 
nizes the  rule  I  have  been  referring  to,  but  it  also  shows  that 
where  a  general  account  is  asked  for  as  well  as  the  declaration 
of  and  relief  for  breach  of  trust,  all  the  trustees  and  their 
representatives  are  necessary  parties.  Is  not  that  so,  Mr.  Gold- 
smith ?] 

Ooldsmith — It  is  so  if,  as  indicated  in  Re  Harrison,  special 
circumstances  are  shown.  The  case  of  Coppard  v.  Allen  was 
referred  to  in  that  case.  The  representatives  of  Stone  were  not 
necessary  parties  in  the  first  instance.  The  defendant  Harbison, 
if  he  wished  them  joined,  could  add  them  under  rule  11  of 
Order  16,  as  was  also  decided  in  Re  Harmson,  cited  as  goo<i 
law  in  the  Annual  Practice  1899,  p.  164. 

{h)    [1864]  2  De  G.  J.  &  S.  173. 
V.L..R.,  Vol.  X;CIV.  Y  Y 
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The  Attorney- Oeneral — The  distinction  is  clearly  shown  at 
page  172  of  Calvert  on  Parties,  where  it  is  stated  that  in  cases 
of  general  administration  all  responsible  persons  must  be  made 
Madd^^CJ.    parties. 


Falkingham 

V, 

Habbison. 


Madden,  C.J.  I  have  come  to  the  conclusion  that  the  case 
is  one  in  which  the  principle  that  circumstances  alter  cases 
is  very  well  illustrated.  I  was  of  opinion  that,  in  cases  of 
breach  of  trust  alleged  against  trustees,  there  was  a  several 
cause  of  action  against  each  trustee,  and  that  a  plaintiff  would 
have  a  perfect  right  to  make  any  of  them  defendants,  or 
omit  any  of  them ;  but  it  appears  that  the  rule  by  which  I 
was  guided  to  that  opinion  is  varied  where  there  is  joined 
with  the  breach  of  trust  a  claim  for  a  general  account.  I  want 
no  better  authority  than  this  case  cited  to  me  of  Coppard  v. 
Allen,  The  principle  is  also  observed  upon  in  the  standard 
book  in  equity  on  these  matters  (Calvert  on  Parties) — that  is, 
that  unless  the  representatives  of  deceased  trustees  are  parties 
the  suit  is  abortive.  If  that  is  so — and  it  seems  very  natural — 
that  being  a  principle  of  equity,  and  no.t  a  mere  matter  of 
practice  variable  at  the  will  of  any  judge  sitting  in  equity,  I 
take  it  that  the  rules  under  the  Judicature  Act  adopted  here 
cannot  by  any  means  do  away  with  the  necessity  of  a  suit  being 
so  constituted.  The  Act  and  Rules  have  simply  prevented  the 
Draconian  method  of  stopping  the  case,  making  an  end  of  the 
whole  litigation  and  the  loss  of  all  the  costs.  These  rules,  there- 
fore, simply  provided  that  any  party  or  the  Court  might  add  the 
proper  parties.  The  rule  does  not  mean  that  a  defendant  who 
objects  that  the  suit  is  wrongly  constituted  is  himself  bound  to 
put  it  right,  though  perhaps  he  may  do  so ;  nor  is  the  suit  to 
go  on  though  wrongly  constituted.  I  do  not  think  that 
can  be  allowed  to  happen.  The  necessity  of  joining  the 
missing  party  is  not  for  the  purpose  of  punishing  the  party 
who  has  not  done  what  he  ought  to  have  done,  but  to  do 
justice  between  all  parties  concerned.  That  view  of  the 
rule  has  been  adopted  in  our  own  Court  in  Williams  v.  Sandy, 
and  it  and  other  cases  show  what  is  to  be  done.  There  is 
to   be   an    adjournment    to   have   the   matter    set    right,    and 
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the  party  to  blame  is  to  pay  the  costs.  If  the  defendant  knows 
of  a  deficiency  of  parties,  and  keeps  it  till  the  day  of  trial,  then 
he  must  abide  his  own  costs ;  but  if,  at  the  earliest  moment,  he 
takes  aq  objection  that  the  plaintiff  has  not  made  so-and-so 
a  party  who  is  a  necessary  party,  he  is  entitled  to  get  costs 
from  the  plaintiff  if  the  plaintiff  chooses  to  go  on  without 
amendment.  I  think  I  should  take  the  same  course  here — 
that  I  should  give  to  the  plaintiffs  the  option  of  going  on  at 
their  peril  with  the  suit  as  framed,  or  to  take  an  adjournment 
for  the  purpose  of  adding  parties  and  giving  them  an  oppor- 
tunity of  adding  them,  and  in  that  case,  if  the  plaintiffs  choose 
to  amend,  the  costs  of  the  day  must  be  paid  by  them. 

The  Attomey-Oeneral — The  option  should  be  either  to  have 
the  action  dismissed  with  costs,  or  else  take  the  adjournment 
with  costs,  because  otherwise  the  defendants  who  are  parties 
might  be  put  to  great  expense  when  the  Court  will  afterwards 
dismiss  the  action  for  want  of  parties. 

Weigall — In  Emhling  v.  Parry  (i)  and  Crowley  v.  Sandhurst 
and  Northern  District  Trustees  Executors  and  Agency  Com- 
pany Limited  (k)  the  Court  refused  to  go  on. 

Madden,  C.J.  I  think  I  should  take  the  same  course  as  in 
the  case  of  Crowley  v.  Sandhurst,  etc.,  Ti^stees  Company.  I 
will  give  power  to  amend  generally,  and  adjourn  the  action  till 
the  suit  is  properly  framed  by  adding  as  parties  and  serving  the 
personal  representatives  of  the  deceased  Charles  Stone,  and  I 
think  I  should  follow  the  rule  laid  down  by  Mr.  Justice  Webb, 
that  where  notice  is  given  by  the  defence,  if  the  amendment  is 
not  made  before  trial,  costs  of  the  adjournment  to  amend  must 
fall  on  the  plaintiff  neglecting  to  amend. 


The  plaintiffs  subsequently  added  as  defendants  the  two 
executors  of  the  will  of  Charles  Stone  deceased  —  namely, 
Alfred  Robert  Stone  and  George  Thomas — and  served  them. 
They  also  took  advantage  of  the  power  to  amend  given  to  them 
by  altering  and  adding  to  the  charges  of  breach  of  trust  made 
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(t)     [1897]  2.3V.L.R.  70." 


(k)    Ibid.,  p.  66K 
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against  the  defendant  Harbison  and  Charles  Stone.  One  of 
the  breaches  of  trust  alleged  was  as  follows  : — 

"  9  (i).  They  have  expended  over  9,000/.  in  repairs  and 
additions  to  and  in  new  buildings  for  the  trust  estate  in  Mel- 
bourne, and  it  is  submitted  that  such  was  an  excessive 
expenditure  and  not  contemplated  by  the  said  will.  Such 
repairs,  etc.,  were  to  the  extent  of  5000Z.  or  thereabouts,  made 
out  of  money  borrowed  by  them  at  interest,  which  interest  has 
been  paid  by  them  out  of  the  funds  of  the  estate." 

The  claim  was  added  to  by  asking  for  an  inquiry  as  to  the 
profits  made  in  his  business  by  the  defendant  Harbison  from 
the  use  of  moneys  of  the  estate,  and  an  inquiry  whether  the 
amount  expended  by  the  trustees  in  repairs  was  proper  or 
excessive,  and  an  order  that  the  defendant  Harbison  repay  to 
the  estate  moneys  paid  by  way  of  interest  on  moneys  borrowed 
for  such  repairs,  and  also  an  order  that  the  defendant  Harbison 
repay  to  the  trust  estate,  with  interest,  a  sum  of  1200L 
misappropriated  by  an  agent  of  the  trustees. 

The  action  now  again  came  on  for  hearing  before  Hood,  J. 

Goldsmith  and  Bryant  for  the  plaintiff. 

Isaac  A.  Isaacs  (A.G.)  and  Weigall  for  the  defendant 
Harbison. 

Agg  for  the  other  defendants,  except  Alfred  Robert  Stone 
and  George  Thomas,  the  executors  of  the  will  of  Charles  Stone 
deceased. 

No  appearance  for  the  defendants  A.  R.  Stone  and  G. 
Thomas. 

The  plaintiffs  put  in  an  aflBdavit  of  personal  service  of  the 
amenaed  writ,  and  produced  from  the  Prothonotary's  office  a 
statement  of  claim  filed  on  the  27th  February  1899.  Two  com- 
plete copies  of  all  the  pleadings  were  filed  at  such  office  on  the 
10th  March  and  were  in  Court,  one  having  been  handed  to  the 
Judge,  the  other  produced  from  the  office. 

Weifjall  objected  that  there  was  no  affidavit  that  any  state- 
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ment  of  claim  had  been  filed  in  accordance  with  Order  XIIL,  r.  

12,  on  the  non-appearing  defendants.  Falkinoham 

[Hood,  J.  A  statement  of  claim  was  filed,  and  from  the  date  Hakbison. 
of  the  filing  marked  by  the  Prothonotary — namely,  27th  Feb-  Hood,  J. 
ruary  1899 — it  must  have  been  with  the  object  of  complying  with 
that  rale.  The  complete  copies  of  the  pleadings  were  not  filed 
antil  the  10th  March.  I  can  give  them  an  opportunity  of  making 
an  affidavit  that  it  was  filed  against  those  defendants,  if  that  is 
necessary.] 

It  has  been  held  to  be  necessary.  The  practice  upon  the 
point  has  been  quite  settled  by  the  cases  of  Emhling  v.  Parry  (I) 
and  Crowley  v.  Sandhurst  and  Northern  District  Trustees 
Executors  and  Agency  Company  Limited  (m).  The  object  of 
the  statement  of  claim  being  filed  is  to  give  defendants  not 
appearing  an  opportunity  of  seeing  what  is  alleged  therein  and 
a  time  (10  days)  again  to  decide  whether  they  will  still  appear. 
When  that  10  days  has  expired  without  an  appearance  by  those 
defendants  notice  of  motion  must  be  given  to  them  under  Order 
XXVIL,  r.  11,  by  leaving  it  at  the  Prothonotary's  office,  and  an 
affidavit  of  the  due  service  of  that  notice  of  motion  made:  Order 
XX VII.,  r.  11.  As  Harbison  would  be  entitled  to  contribution 
from  them  he  has  a  right  to  see  that  they  are  properly  bound. 

Agg  adopted  the  objection  and  arguments  of  Weigall — 
According  to  the  practice  settled  by  the  cases  there  must  be 
filed  under  Order  XIII.,  r.  12,  in  equity  cases  a  separate  state- 
ment of  claim  against  each  defendant  who  has  not  appeared. 
Here  there  is  only  one  statement  of  claim  filed  against  two 
defendants.  Nobody  can  say  against  which  of  those  two  it  is 
filed.  Further,  the  action  has  never  been  set  down  on  motion 
for  judgment  against  those  defendants  under  Order  XXVII.,  and 
the  C!ourt  is  not  therefore  in  a  position  to  give  judgment  against 
them.  My  clients  would  be  entitled  to  judgment  against  both 
trostees,  and  they  are  therefore  entitled  to  ask  that  that  should 
be  done. 

Ooldsmiih  and  Bryant  for  the  plaintiffs,  contra — The  plaintiffs 
(0     [1897]  23  V.L.R.  70,  (m)   /Krf.  661. 
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ask  nothing  against  Stone  s  estate,  and  do  not  desire  a  judgment 
against  his  executors.  If  any  of  the  defendants  desire  it  they 
can,  nnder  the  Rules,  put  themselves  in  a  position  to  obtain  it, 
but  have  not  done  so.  Stone  s  executors  are  not  necessary 
parties  to  the  action,  and  have  only  been  added  at  the 
defendant  Harbison's  suggestion. 

[Hood,  J.  The  Chief  Justice  has  decided  that  they  are 
necessary  parties,  and  you  have  acceded  to  his  judgment  by  not 
appealing  therefrom  and  by  adding  them.] 

It  does  not  follow  from  his  judgment  that  the  plaintiffs  are 
hound  to  ask  for  judgment  against  them.  The  only  matter 
decided  by  Madden,  C.J.,  was  that  Stone's  estate  was  a  necessary 
party.  His  estate  has  been  added  by  adding  his  two  executors. 
They  are  in  law  one  person,  and  it  is  submitted  that  the  filing 
of  one  statement  of  claim  against  them  is  sufficient.  That  it  is 
the  estate  which  is  represented  is  shown  by  Order  XVI.,  r.  46. 
Where  there  is  default  in  entering  an  appearance,  it  is  submitted 
that  it  is  not  necessary  to  set  down  the  action  on  motion  for 
judgment. 

[Hood,  J.  The  action  is  to  proceed  as  if  such  person  had 
appeared,  i.e.,  under  Order  XX VII.,  r.  11.] 

That  applies  where  there  is  only  one  defendant. 


Weigall  in  reply — Order  XVI.,  r.  46,  relates  to  an  adminis- 
trator ad  litem  where  there  is  no  representative  of  a  deceased 
person.  Here  there  are  two  representatives,  and  one  only  has 
been  served  with  the  statement  of  claim  by  its  being  filed  in 
the  Prothonotary's  oflBce. 

Hood,  J.  The  inclination  of  my  mind  is  to  overrule  objec- 
tions of  this  class  taken  at  the  trial,  not  because  the  objections 
are  bad,  but  because  I  think  they  should  be  more  properly 
dealt  with  in  Chambers  before  the  trial  comes  on.  That  course, 
however,  is  not  now  open  to  me.  I  think  I  am  bound  by  the 
decisions  which  say  that  such  objections  can  be  taken  iji  Court 
To  adopt  my  view  I  know  that  the  Rules  would  have  to  be 
altered,  but  it  is  a  matter  which  deserves  attention.  It  is  a 
useless  expense  for  parties  to  come  here  ready  for  trial  and  have 


Digitized  by 


Google 


\rOL.  XXIV.]  LXI  &  LXII  VICT.  775 

the  case  stopped  in   this  way.      Turning  to  the  objections,   I 

think  two  of  them  are  good.     The  two  defendants,  Stone  and    Falkingham 

Thomas,  were  necessary  parties — that  has  been  disputed,  but  it      Harbison. 

has  been  decided  by  the  Chief  Justice,  and  there  has  been  no       Hood^J. 

appeal  from  his  decision.     The  plaintiffs,  acting  on  the  decision, 

have  added  them  as  defendants,  but  having  added  them  have 

not  properly  complied  with  the  Rules.      The  decisions  on  the 

Rules  show  that  they  must  first  serve  the  defendants.     On  their 

failing  to  appear  the  plaintiffs  must  file  in  the  Prothonotary's 

office  a  statement  of  claim  for,  I  think,  each  defendant  who 

does  not  appear,  and  then  an  afiidavit  ought  to  be  made  stating 

that  the  filing  of  the  statements  of  claim  was  for  the  purpose 

of  effecting  service  on  those  defendants  not  appearing.     So  far 

as  no  affidavit  of  service  of  the  statement  of  claim  by  filing  it 

is  concerned  I  can  cure  that  in  a  moment.     There  is  no  doubt 

from  the  date  of  filing  that  it  was  filed  for  that  purpose,  and  I 

could  give  leave  now  to  file  such  an  affidavit.     But  it  has  been 

pointed  out  that  only  one  statement  of  claim  is  filed  and  there 

are  two  non-appearing  defendants,  and. each  person  who  is  called 

an  executor  is  entitled  to  have  one  filed,  and  to  come  forward 

and  dispute  that  he  is  executor. 

The  third  objection  is,  I  think,  equally  strong.  If  there  were 
only  one  defendant  Order  XXVII.,  r.  11,  would  clearly  apply,  and 
it  is  impossible  to  give  a  different  meaning  to  the  Rules  when  there 
is  one  defendant  only  to  what  would  be  given  where  there  are 
more.  If  the  plaintiffs  would  have  to  proceed  under  Order  XXVII., 
r.  11,  where  there  is  only  one  defendant,  they  have  to  do  the  same 
where  more  than  one  defendant  is  sued  and  one  is  not  appear- 
ing. There  is  substance  behind  the  objection,  for  I  think  again 
Mr.  Weigall  is  right  when  he  points  out  that  the  defendant  Harbi- 
son is  entitled  to  have  a  decree,  if  it  is  to  go  against  him,  against 
Stone's  estate  also,  so  that  he  may  have  contribution  against  that 
estate.  It  is  said  that  there  is  no  claim  against  Stone's  estate, 
but  I  find,  on  looking  at  the  statement  of  claim,  that  there  is 
an  allegation  that  both  trustees  expended  excessive  moneys  in 
repairs,  which  they  borrowed  for  the  purpose  at  interest,  and  an 
inquiry  is  asked  whether  the  amount  so  expended  by  them  was  a 
proper  or  an  excessive  expenditure,     It  is  true  that  the  claim 
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afterwards  asks  that  the  defendant  Harbison  be  ordered  to 
repay  the  interest  paid  on  the  borrowed  money,  but  it  leaves 
Stone's  estate  liable  for  the  excessive  expenditure  of  principal. 
The  plaintiffs*  advisers  have  sinned  against  light.  There  were 
at  least  tw.o  decisions  to  guide  them,  and  I  think  the  plaintiffs 
must  pay  the  costs  of  and  occasioned  by  the  adjournment. 
Adjourn  to  next  sittings,  plaintiffs  to  pay  the  costs  of  and 
occasioned  by  the  adjournment. 

Solicitor  for  plaintiffs  :  S,  M.  Watson. 
Solicitors  for  defendant  Harbison :  GHllott,  Bates  &  Moir. 
Solicitors  for  other  defendants,  except  Stone  and  Thomas : 
Bullen  <&  Carter, 

A.  J.  A. 


AprU  9, 10,12. 
Holroyd,  «/. 


In  re  MORISSBY,  Exparte  PERKINS. 
Insolvency — Petition  to  sequestrcUe— Improper  motive—Abtut  of  process  ofCowrt, 

Where  an  act  is  legal  and  the  intention  with  which  that  act  ia  done  is  to 
acciomplish  an  object  also  legal,  it  is  immaterial  what  the  ulterior  motive  of  the 
party  may  be. 

P.,  who  had  a  personal  grudge  against  M.,  bought  a  debt  owing  by  M.  to  a 
third  person  with  the  view  of  making  M.  insolvent  and  thereby  depriving  M., 
who  was  a  municipal  councillor,  of  his  seat  as  councillor.  After  the  purchase  of 
the  debt,  demand  for  payment  having  been  made  and  not  complied  with,  P.  took 
proceedings  to  sequestrate  the  estate  of  M.  Upon  the  return  of  the  order  nut  it 
was  objected  that  the  proceedings  were  an  abuse  of  the  process  of  the  Court : 

Heldy  that  P.  was  entitled  to  take  such  proceedings,  and  that  they  were  not 
an  abuse  of  the  process  of  the  Court. 

This  was  an  order  nisi  upon  the  petition  of  one  Perkins  to 
sequestrate  the  estate  of  one  Morissey.  The  following  objections 
(in  addition  to  others  not  material  to  this  report)  were  filed : — 

(1).  That  the  petition  herein  was  presented  and  the  order 
nisi  obtained,  not  for  the  legitimate  purpose  of  getting  the 
petitioning  creditor's  debt  paid,  nor  for  the  purpose  of  distributing 
the  estate  and  effects  of  the  respondent  amongst  his  creditors, 
but  for  the  indirect  purpose  of  ousting  the  respondent  from  his 
position  as  a  councillor  of  the  shire  of  Mansfield.  (2).  That  the 
proceedings  herein  are  wholly  outside  the  legitimate  purpose  of 
insolvency,  as  based  on  proceedings  altogether  illegal,  vexatious, 
inequitable,  and  oppressive.     (3).  That  the  petition  was  presented 
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and  the  order  nisi  obtained  for  a  purpose  foreign*  to  the  legiti-  ^^^ 

mate  object  of  the  insolvency  laws.     (4).  That  the  order  nisi  l^^^e 

was  obtained  in  fraud  and  abuse  of  the  insolvency  laws.  

The  following  facts  were  adduced  at   the  hearing   before  ^^  *    ' 

Holroyd,  J. : — In  1894  one  Smith  obtained  judgment  against 
Morissey  for  a  debt  of  £88.  Smith,  who  was  called,  said  that 
nothing  was  done  under  that  judgment,  as  he  knew  Morissey 
had  nothing.  Morissey  was  a  member  of  the  municipal  council 
of  Mansfield.  Perkins,  the  petitioning  creditor,  had  been  a 
councillor,  and  had  a  grudge  against  Morissey  on  account  of 
offensive  expressions  used  by  the  latter  with  regard  to  him. 
In  August  1898  Perkins  contested  the  seat  for  the  council,  and 
was  defeated.  Morissey,  it  was  said,  was  an  active  supporter 
of  his  opponent.  In  July  1898  Perkins  wrote  to  Smith's 
solicitor  offering  to  buy  the  judgment  debt  against  Morissey 
for  £5,  so  that,  as  he  said,  he  might  make  him  insolvent  and 
deprive  him  of  his  seat  as  councillor.  Evidence  was  given  of 
conversations  between  Perkins  and  other  persons  which  tended 
to  show  a  strong  feeling  of  spite  on  the  part  of  Perkins  against 
Morissey.  Perkins  bought  the  judgment  debt  for  £5,  and  then 
commenced  proceedings  to  sequestrate  Morissey's  estate.  Certain 
questions  as  to  evidence  were  raised  at  the  hearing,  but  were 
not  dealt  with  at  the  time  of  the  decision  upon  the  main  point 
argued. 

Woolf  for  the  respondent — The  petitioning  creditor  is  not 
making  use  of  these  proceedings  for  any  purpose  contemplated 
by  the  Act.  He  does  not  want  to  distribute  the  assets  or  deal 
with  the  estate  under  the  Act.  His  sole  object  is  to  vent  his 
spite  upon  the  respondent,  and,  by  making  him  insolvent,  oust 
him  from  his  position  as  councillor.  The  Court  will  not,  under 
such  circumstances,  allow  the  process  of  the  Court  to  be  so 
abused :  In  re  Smart  &  Walker  (a) ;  Exparte  Orijffln  (b) ; 
Exparte  Harper  (c). 

T,  P.  Mclnemey  for  the  petitioning  creditor — The  Court 

•will  not  inquire  into  the  motive  of  a  person  who  is  doing  a 

(a)    [1894]  20  V.L.R.  97.  (6)     [1879]  12  Ch:  D.  480. 

(c)     [1882]  20  Ch.  D.  685. 
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18^  lawful  act :  King  v.  Henderson  (d).     The  cases  are  all  reviewed 

In  re  in  that  decision.     In  re  Leonard  (e). 

MORISSEY.  ^11 

Cur.  adv.  vvUL 

Holropd,  J. 

HoLROYD,  J.  (His  Honor  dealt  first  with  an  application 
for  a  postponement  of  the  hearing  made  by  the  petitioning 
creditor.)  The  parties  were  desirous  that  I  should  proceed 
to  hear  the  evidence  respecting  certain  additional  objections 
filed  on  behalf  of  Morissey.  There  were  four  objections 
so  added,  but  they  in  reality  come  down  to  one — viz.,  that 
the  process  of  the  Court  is  being  abused  for  an  im- 
proper purpose.  Evidence  was  given  before  me  to  show 
that  Perkins  had  a  certain  spite  against  Morissey  on 
account  of  oflfensive  expressions  used  by  Morissey  regarding 
him,  and  also  on  account  of  Morissey  having  aided  the  petition- 
ing creditor's  opponent  in  an  election  for  the  office  of  municipal 
councillor,  and  other  circumstances  were  adduced  to  show  that 
this  spite  was  the  motive  which  prompted  him  (Perkins)  to 
purchase  as  he  did  a  debt  due  by  Morissey  to  another  person, 
and  upon  that  debt  to  endeavour  to  make  Morissey  insolvent, 
the  consequence  of  Morissey's  insolvency  being  that  he  would 
thereby  be  deprived  of  his  seat  as  a  councillor.  I  think  that 
if  the  object  of  an  act  is  legal,  and  there  is  no  wrongful 
intention  in  it,  but  the  intention  is  to  do  something  also  legal, 
founded  upon  that  act — it  is  perfectly  immaterial  what  the 
ulterior  motive  of  the  party  may  be — what  it  may  be  that 
prompts  him  to  do  the  legal  act.  In  this  case  I  dare  say  the 
petitioning  creditor  was  prompted  to  endeavour  to  get  Morissey 
out  of  his  position  as  municipal  councillor  in  part  at  any  rate 
by  the  unworthy  motive  of  revenge  or  of  gratifying  some  ill- 
feeling  which  he  had  towards  him ;  but  what  he  did  was  as  legal 
as  could  be  ;  there  was  no  fraud  whatever.  No  one  was  ousted 
of  any  right  by  what  he  did,  and  there  was  no  intention  to 
defeat  or  defraud  any  creditor.  It  is  perfectly  legal  to  buy  a 
debt  with  the  object  of  founding  sequestration  proceedings  upon 
it.  The  debt  was  purchased,  a  demand  for  payment  was  made. 
If   it  had  been  paid  no  proceedings  could  have  been  taken. 

{d)    [1898]  A.C.  720.  (e)     [1896]  I  Q.B.  473. 
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There  is  no  fraudulent  intention  in  trying  to  make  a  man  in- 
solvent by  the  purchase  of  a  debt,  or  by  the  purchase  of  a  debt 
with  the  view  of  making  him  insolvent.  The  debtor  does  not 
pay.  There  is  nothing  wrongful  in  making  him  insolvent 
for  the  purpose  of  depriving  him  of  his  seat  as  a  muni- 
cipal councillor.  If  a  man  cannot  or  will  not  pay  his  debts 
anyone  has  a  right  to  try  and  get  him  out  of  such  an  office  ; 
anybody  and  everybody  may  do  it,  and  perhaps  it  is  just  as  well 
that  it  is  so.  The  motive,  then,  I  think,  is  of  no  importance 
at  all,  and  therefore  I  hold  that  these  four  objections  have  not 
been  sustained.  (His  Honor  then  dealt  with  the  terms  upon 
which  he  would  allow  the  petitioning  creditor  to  call  further 
evidence  to  prove  the  act  of  insolvency.) 

Solicitors  for  petitioning  creditor  :  Mclnerney  &  Mclnerney, 
Solicitors  for  respondent :  Oaunson  &  Louie., 

w.  H.  M. 


In  re 

MORISSEY. 

Holroyd,  J. 


[PRACTICE  COURT.] 

DEARY  V.  MOORE. 

Marine  Act  1890  {No,  1165),  «.  Ibl—ExcMsivt  number  qf  passengers  on  steamship 
—LiaJbility  of  master  oj  ship. 

A  defendant  was  charged  uuder  sec.  151  of  the  Marine  Act  1890  for  that  he 
being  the  master  in  charge  of  the  steamship  Courier  did  receive  on  board  of  the 
said  steamship  a  certain  number  of  passengers  greater  than  the  number  allowed  by 
the  certificate  issued  in  respect  of  such  steamship.  The  defendant  was  registered 
as  master  of  the  steamship  and  was  in  charge  of  the  steamship  for  the  purpose 
of  navigating  the  same  on  the  occasion  mentioned  in  the  charge.  The  defendant 
bad  no  power  or  authority  from  the  owner  to  receive  passengers,  that  being 
the  duty  of  the  marine  superintendent  of  the  owners  of  the  vessel,  who  was  on 
board  at  the  time  complained  of.  The  defendant  swore  that  he  did  not  know 
that  more  than  the  proper  number  of  passengers  was  on  board,  and  on  being 
directed  by  the  marine  superintendent  he  gave  directions  for  the  steamship  to 
leave  the  moorings. 

Held,  that  it  was  the  duty  of  the  defendant  to  have  ascertained  that  the 
number  of  persons  on  board  did  not  exceed  the  number  allowed  by  the  certificate, 
and  that  he  was  liable  to  a  penalty  under  sec.  151  of  the  Marine  Act  1890. 

This  was  an  order  nisi  to  review  the  decision  of  the  Court 
of  Petty  Sessions  at  Melbourne.  The  informant  Deary,  who 
was  an  inspector  of  shipping,  charged  the  defendant,  Gilbert 
Moore,  for  that  he,  being  the  master  in  charge  of  the  s.s.  Courier, 


1899 
AprU  12, 

Holroyd,    J, 


Digitized  by 


Google 


780 


SUPREME  COURT:  VICTORIA. 


[V.  L.  R. 


Deaky 

V. 
MOORK. 

ffolroyd,   J, 


received  on  board  thereof  a  certain  number  of  passengers  greater 
than  the  number  of  passengers  allowed  by  the  passenger  certifi- 
cate issued  in  respect  of  the  said  steamship.  It  was  proved 
that  the  number  of  passengers  on  board  did  exceed  the  number 
allowed  by  the  certificate.  The  defendant  was  the  registered 
master  of  the  s.s.  Courier,  and  was  on  board  at  the  tinae  com- 
plained of.  Captain  Bull,  the  marine  superintendent  for  the 
owners  of  the  steamship,  was  also  on  board.  Captain  Bull  was 
looking  after  the  passengers.  The  tickets  for  passengers  were 
issued  at  an  office  on  the  wharf.  The  defendant  gave  the  orders 
from  the  bridge  for  the  moorings  to  be  cast  off.  Captain  Bull, 
who  was  called  for  the  defence,  stated  that  he  was  on  board  on 
the  occasion  complained  of,  that  he  was  in  sole  charge  as  to 
taking  passengers  on  board,  and  that  the  defendant  had  no 
power  or  authority  to  receive  passengers,  that  being  his 
duty.  The  defendant  stated  that  he  had  nothing  to  do 
with  receiving  passengers  on  board,  and  did  not  know  that 
the  number  on  board  exceeded  the  number  permitted  by 
the  certificate.  The  Court  fined  the  defendant  lOi.,  with 
28.  6d.  for  each  passenger  carried  in  excess  of  the  lawful 
number.  The  defendant  then  obtained  an  order  to  review 
this  decision,  on  the  grounds — (1.)  That  there  was  no  evidence 
that  the  defendant  was  guilty  of  the  offence  charged. 
(2.)  That  the  evidence  conclusively  showed  that  the  defendant 
had  not,  as  master  of  the  s.s.  Courier  or  otherwise,  received  on 
board  a  number  of  passengers  greater  than  the  number  allowed 
by  the  certificate.  (3.)  That  the  evidence  conclusively  showed 
that  the  defendant  was  not,  either  as  master  or  otherwise,  in 
charge  of  the  s.s.  Courier  for  the  purpose  of  receiving 
passengers. 

The  order  nisi  now  came  on  for  hearing  before  Holroyd,  J. 

EagUaon  to  show  cause. 

Counsel  having  read  the  affidavits  was  stopped  by  the  Court. 

Cusaen  to  move  the  order  absolute — The  defendant  wa«  only 
in  charge  of  the  vessel  for  navigating  purpases  and  did  not 
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receive  passengers  on  board  or  allow  them  to  come  on  board 
as  passengers.  Under  the  first  clause  of  sec.  151  of  the  Marine 
Act  1890  a  penalty  can  be  inflicted  in  those  cases  only  where  the 
master  has  been  guilty  of  some  positive  act.  It  is  the  owner  or 
the  representative  of  the  owner  who  is  to  be  responsible  for 
receiving  the  excessive  number  of  passengers  on  board.  The 
other  portion  of  the  section  making  the  master  responsible  for 
the  steamship  having  an  exceasive  number  of  passengers  on 
board  might  apply  to  this  defendant,  but  he  was  not  charged 
with  that  oflfence. 

[HoLROYD,  J.  "Receive"  means  "to  permit  to  come  on 
board,**  and  any  person,  whether  owner  or  master  or  other 
person  in  charge,  is  liable  under  the  first  part  of  the  section.] 

There  is  a  distinction  drawn  as  to  the  cases  in  which  the 
owner  or  master  is  responsible  and  the  case  in  which  an  "agent" 
is  responsible.  There  was  another  person  on  board  who  was  the 
"  master  "  for  this  purpose. 

[HOLROTD,  J.  It  was  the  duty  of  the  defendant  to  find  out 
whether  there  was  an  excessive  number  of  passengers  on  board 
or  not  before  he  gave  the  order  to  start.  He  must  not  permit 
the  excessive  number  to  come  on  board.] 

A  person  is  not  guilty  unless  he  knew  or  ought  to  have 
known  of  the  fact. 

[HoLROYD,  J.  The  Act  makes  him  responsible  whether  he 
knew  or  not.  He  should  have  prevented  them  from  coming  on 
board.  He  should  not  have  left  the  moorings  until  he  found 
out.  If  he  took  the  word  of  someone  else  for  it  he  is  respon- 
sible.] 

The  section  clearly  contemplates  a  distinction  between  the 
act  of  receiving  passengers  on  board  and  the  fact  that  the  ship 
has  sailed  with  an  excessive  number  of  passengers  on  board. 

HoLROYD,  J.  For  the  reasons  stated  during  argument  I 
think  this  order  should  be  discharged,  with  costs. 

Order  discharged  with  coats. 

Solicitor  for  informant :  Ouinness,  Crown  Solicitor. 
Solicitor  for  defendant :  Croker.  ^    u    ^^ 


1S99 

Deaby 

Moore. 

Holrayd,  J, 
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1899  [PRACTICE  COURT.] 

March  24. 

In  re  LOGAN. 


Hood,  J. 


Licensing  Act  1890  {No,    1111),  8.   85 — Annual  nUings  oj  Licensing  Cowi— 
Extension  of  time  for  holding  siUings  of  Court, 

By  section  85  of  the  Licensing  Ad  1890  the  Licensing  Court  for  each  licennng 
district  in  to  hold  an  annual  sitting  in  the  month  of  December  in  every  year,  and 
it  provides  that  "  the  Grovemor  in  Council  may  by  an  Order  in  Council  extend 
the  time  for  the  holding  of  such  Court  by  a  period  not  exceeding  two  months 
from  the  thirty -first  day  of  December." 

Held,  that  the  Governor  in  Council  has  only  power  to  extend  the  time  for 
holding  the  Court  where  such  extension  is  made  before  the  sitting  of  the  Court 
is  closed. 

Where  the  Court  has  met  and  disposed  of  its  pending  business,  the  time  for 
holding  the  Court  cannot  afterwards  be  extended. 

This  was  a  case  stated  by  the  Licensing  Court  for  the 
licensing  district  of  Chiltern  for  the  opinion  of  the  Supreme 
Court.  The  material  facts  stated  in  the  case  were  as  follows  :— 
The  applicant,  Daisy  Logan,  on  17th  January  1899,  lodged  with 
the  clerk  of  the  Licensing  Court  at  Chiltern  an  application  for 
a  certificate  authorizing  the  issue  of  a  grocer's  licensa  This 
application  was  brought  before  the  Licensing  Court  on  25th 
January  1899.  By  proclamation  of  the  Governor  in  Council 
dated  23rd  December  1898  the  time  for  holding  the  annual 
sitting  of  the  Licensing  Court  for  the  licensing  district  of 
Chiltern  was  extended  for  a  period  of  two  months,  and  in 
accordance  with  such  proclamation  a  sitting  of  such  Court  was 
held  at  Chiltern  on  the  25th  January,  at  which  this  application 
was  made.  The  annual  sittings  of  the  Licensing  Court  for  that 
district  had  already  been  held  at  Chiltern  on  the  9th  December 
1898  and  duly  closed.  At  the  hearing  of  the  application  the 
Licensing  Inspector  raised  the  objection  that  the  Court  had  no 
jurisdiction  to  hear  the  application,  as  the  Governor  in  Council 
had  no  power  to  extend  the  time  for  the  sitting  of  the  Court 
after  the  annual  sitting  of  such  Court  had  already  been  held 
and  duly  closed.  The  majority  of  the  Court  decided  in  favour 
of  the  objection,  and  held  that  there  was  no  power  to  extend 
the  annual  sittings,  inasmuch  as  the  annual  sittings  had  been 
already  held  and  closed  in  the  month  of  December  1898.  The 
question  for  the  opinion  of  the  Court  was  : — Was  the  determin- 
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ation  of  the  said  Licensing  Court  (by   the   majority  thereof)  ]^ 

erroneous  in  point  of  law  ?  ^»  re 

Logan. 

Gaunaon  for  the  applicant  Logan.  '.* 

Counsel  referred  to  the  following  cases: — The  Queen  v. 
Pownall  (a)  ;  Drake's  Case  (6). 

W.  Fink  for  the  licensing  inspector  was  not  called  upon. 

Hood,  J.  The  Licensing  Court  for  the  licensing  district  of 
Chiltem  held  a  meeting  on  the  9th  December  1898,  that 
meeting  being  the  annual  meeting  of  the  court  at  the  place 
appointed  by  the  Governor  in  Council ;  that  meeting  was  held 
and  closed.  On  the  23rd  December  1898  the  Governor  in 
Council  purported,  under  sec.  85  of  the  Licensing  Act  1890,  to 
extend  the  time  for  holding  that  court  for  two  months  from  the 
31st  December.  In  January  1899  the  court  sat  again,  and  this 
application  was  heard.  The  majority  of  the  couit  decided  that 
the  Governor  in  Council  had  no  authority  to  extend  the  time  in 
the  manner  in  which  it  was  done.  In  my  opinion  that  decision 
was  right.  The  meaning  of  the  Act  is  reasonably  clear.  The 
licensing  business  is  to  be  disposed  of,  if  possible,  in  December  ; 
the  section  says  that  the  Licensing  Court  shall  in  the  month  of 
December  hold  an  annual  sitting.  It  is  however  contemplated 
that,  for  some  reason,  it  may  not  be  possible  to  hold  the 
court  and  finish  the  business  of  that  court  in  the  month 
of  December.  So  the  section  goes  on  to  provide  for  cases 
in  which  it  is  inconvenient  or  impossible  to  hold  the  meeting 
in  the  way  provided,  and  in  that  case  the  Governor  in 
Council  may  extend  the  time  for  holding  the  sittings  from 
December  to  two  months  longer.  That  power  must  be 
exercised  under  the  circumstances  under  which  it  is  contem- 
plated that  the  necessity  for  its  exercise  may  arise.  It  was 
never  intended  that  where  a  court  lias  been  held  and  has 
disposed  of  the  business,  the  Governor  in  Council  can  direct 
another  annual  court  to  be  held  beyond  the  time  fixed  by  the 
Act.     In  my  opinion  the  Governor  in  Council  has  only  power  to 

(a)    [1893]  2  Q.B.  158.  (6)     [1869]  L.R.  5  Q.B.  33. 
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extend  the  time  for  holding  the  court  before  the  court  is  closed. 
^  »•«  It  is   a  contradiction  in  terms  to  say  that  you  may  extend 


HoodyJ, 


the  time  for  doing  a  thing  when  the  time  for  doing  that  thing 
has  expired.  I  answer  the  question  in  the  negative,  and  decide 
that  the  decision  of  the  court  was  right.  The  applicant  must 
pay  the  costs. 

Solicitors  for  applicant :  Gaunson  <fc  Lonie. 
Solicitor  for  respondent :  Ouinness,  Crown  Solicitor. 


w.  H.  M. 


1899  [PRACTICE  COURT.] 

-^P^^'  In  re  McCRACKEN'S  BREWERY  CO.  LIMITED. 

^^  '    '       Companies  Act  Amendment  Act  1892  {No.   1269),  «.   ^—Meeting  qf  ertdUors— 
Power  of  Court  to  vary  the  order  caUing  meeting, 

Qwere^  per  Holboyd,  J.  Whether  the  Court  has  power  to  alter  an  order 
made  by  the  Court  directiug  a  meeting  of  creditors  to  be  held  under  the  pro- 
yisions  of  see.  4  of  Act  No.  1269. 

An  order  of  the  Court  had  been  obtained  on  behalf  of  the 
McCracken's  Brewery  Co.  Limited  directing  a  meeting  of  credi- 
tors to  be  held  to  consider  a  scheme  of  compromise  or  arrange- 
ment under  the  provisions  of  sec.  4  of-  Act  No.  1269.  By 
this  order  certain  directions  were  given  as  to  the  mode  in 
which  debenture-holders  were  to  prove  their  right  to  appear 
at  the  meeting  as  such  debenture-holders.  After  the  order 
had  been  obtained  it  was  alleged  on  behalf  of  the  debenture- 
holders  that  a  more  simple  method  might  be  adopted,  and  it 
was  suggested  that  the  order  might  be  varied  in  this  respect 
The  matter  was  mentioned  to  the  Court  on  behalf  of  the 
company,  no  one  appearing  for  any  of  the  creditors. 

Higgina  for  the  company — The  company  would  be  willing 
to  meet  the  views  of  the  creditors  in  perfecting  the  method  and 
manner  of  holding  the  meeting,  but  a  doubt  has  arisen  whether 
the  Court,  having  once  made  an  order  under  sec  4  of  Act 
No.  1269,  has  any  power  to  amend  or  vary  such  order. 
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HoLROTD,  J.    I  can  see  no  power  given  by  the  section  which 
would  justify  the  Court  in  altering  an  order  once  made.     An  Tnre    ^ 

order  has  already  been  made  directing  the  meeting  to  be  held  in   Brewery  Co. 
a  certain  manner,  and  I  am  afraid  I  have  no  power  now  to  "''^^ 

say  that  that  meeting  shall  not  be  so  held.     I  cannot  stop  the     Holroyd,  J. 
first  meeting.     I  am  very  doubtful  about  my  power,  to  say  the 
least  of  it,  and  I  think   the  company   would   run  a  risk  in 
adopting  the  proposed  alteration.     I  am  inclined  to  think  that 
I  have  no  power  to  alter  the  order  originally  made. 


Higgins  stated  that  the  company  would  not  take  the  risk, 
and  the  suggestion  as  to  the  amendment  of  the  order  was  with- 
drawn. 

Solicitors  for  company :  Grisfp,  Lewis  &  Hedderwick. 

W.  H.  M. 


[PRACTICE  COURT]. 

ELLIS  V,  WING  LEE. 

Factories  and  Shops  Act  1890  [No.  1091),  «.  61 — Proceedings  against  offenders  to 
be  directed  by  Minister — Amendment  of  Minister's  authority— Order  nisi  to 
review. 

A  court  of  petty  sessions  upon  proceedings  for  an  offence  under  the  Factories 
and  Shops  Acts  has  no  power  to  amend  the  direction  of  the  Minister  given  under 
sec.  61  of  Act  No.  1091  to  take  such  proceedings. 

Order  nisi  to  review  the  decision  of  the  Court  of  Petty 
Sessions  at  Melbourne.  The  information  was  laid  by  Ellis, 
an  Inspector  of  Factories,  charging  the  defendant  Wing 
Lee  for  that  he  being  the  occupier  of  a  factory  permitted  a 
person  whose  name  was  unknown  to  the  informant  to  work 
during  prohibited  hours.  The  informant  produced  his  authority 
to  prosecute  under  sec.  61  of  the  Factories  and  Shops  Act 
1890,  which  was  an  authority  signed  by  the  Chief  Secretary 
directing  "  proceedings  to  be  taken  against  Wing  Lee,  laundry- 
man,  for  permitting  a  person  whose  name  is  unknown  to '  work ' " 
during  prohibited  hours.  At  the  hearing  it  appeared  that  Wing 
V.L.R.,  Vol.  XXIV.  Z  Z 
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^^  Lee  was  himself  the  person  who  was  seen  working,   but,  on 

Ellis  account  of    the  deceptive  statement  made   by  Wing   Lee,  the 

Wing  Lbb.  constable  who  gave  evidence  concluded  that  the  person  he  saw 
Holroyd,  J.  ^*^  *  Workman  only,  and  that  Wing  Lee  was  the  principal 
employing  such  person.  On  seeing  the  defendant  in  Court, 
however,  the  constable  identified  the  defendant  as  the  person 
working,  and  it  was  admitted  that  this  was  Wing  Lee  himself. 
Application  was  then  made  to  amend  the  information  so  as  to 
charge  the  defendant  with  working  himself,  instead  of  per- 
mitting a  person  to  work,  during  prohibited  hours.  The  solicitor 
appearing  for  the  defendant  stated  that  he  would  not  consent  to 
the  amendment,  but  would  not  object  to  its  being  made.  The 
amendment  was  accordingly  made.  The  case  for  the  prosecution 
being  closed,  the  objection  was  taken  that  the  authority  of  the 
Chief  Secretary  did  not  warrant  these  proceedings  against  the 
defendant  on  this  charge.  The  Police  Magistrate  then  said — "  As 
you  consented  to  the  amendment  of  the  information  I  take  id 
that  you  consented  to  the  amendment  of  the  authority  put  in." 
The  defendant  was  fined  ten  shillings.  An  order  nisi  to  review 
this  conviction  was  granted  on  the  ground  that  there  was  no 
evidence  that  the  Minister  directed  proceedings  to  be  taken 
against  or  authorized  the  prosecution  of  the  defendant  in 
respect  of  the  offence  charged  for  which  he  was  convicted. 

W.  Fink  to  show  cause — The  direction  given  by  the  Minister 
is  to  take  proceedings  for  an  oftence  against  the  provisions  of 
the  Factories  and  Shops  Act  There  is  no  necessity  that  such 
authority  should  be  in  writing — a  verbal  direction  is  suflScient, 
and  unless  a  manifest  injustice  is  being  done  it  can  be  varied  or 
taken  by  the  Court  as  a  direction  that  the  actual  offence  shall  be 
punished.  The  authority  in  this  ca,se  specifies  distinctly  the 
offence  or  the  occurrence  complained  of.  The  difficulty  arose 
through  the  trick  of  the  defendant ;  he  was  well  aware  of  the 
charge  and  of  the  nature  and  circumstance  of  the  offence. 

Meagher  to  move  the  rule  absolute  was  not  called  upon. 

HoLROYD,  J.  In  my  opinion  this  conviction  is  bad.  The 
magistrate  had  no  power  to  alter  the  direction  of  the  Minister, 
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which  is  in  writing,  or  to  strike  out  any  part  of  it.  The  solicitor 
appearing  for  the  defendant  consented  to  the  charge  being 
altered  from  "  permitting  a  person  to  work  "  to  a  charge  "  for 
working."  The  defendant  was  convicted  of  working.  There 
was  no  permission  from  the  Minister  to  direct  proceedings  against 
Wing  Lee  for  working.  The  direction  is  to  take  proceedings 
for  permitting  a  person  to  work  within  prohibited  hours.  The 
order  will  be  made  absolute,  without  costs. 


Order  absolute. 


Solicitor  for  informant : 
Solicitor  for  defendant : 


Guinness,  Crown  Solicitor. 
Jameson. 


w.  H.  M. 


1899 
Ellis 

V. 

Wing  Lbe. 
Holroyd,  J, 


TAYLOR    V,    RIGBY. 

Health  Act  1890  {No,  1098),  a.  35  -By-lato^BegUtraiion^*'  Purveyor  of  milk  "— 
PloLce  of  regiatration. 

An  information  was  laid  against  defendant  for  carrying  on  the  trade  of  a  milk 
purveyor  within  the  jurisdiction  of  the  local  council  of  Port  Melbourne  without 
having  registered  himself  there  under  the  provisions  of  a  by-law  requiring  every 
purveyor  of  milk  to  register  himself  as  to  **  every  place  within  the  jurisdiction  of 
the  local  council  at  which  such  trade  or  any  part  of  it  is  to  be  carried  on." 

The  defendant  had  no  place  of  business  nor  depdt  in  Port  Melbourne,  but  was 
registered  in  respect  of  a  place  within  the  jurisdiction  of  another  local  council. 
The  defendant  drove  a  milk  cart  through  Port  Melbourne  and  sold  and  delivered 
milk  to  his  customers  there. 

Held  that,  although  the  defendant  had  no  depot  nor  place  of  business  in  Port 
Melbourne,  he  had  not  committed  a  breach  of  this  by-law,  that  he  need  not 
register  himself  under  it,  and  that  he  could  not  be  fined  for  carrying  on  the 
trade  of  a  purveyor  of  milk  within  the  jurisdiction  of  the  Port  Melbourne 
council. 

Bffon  V.  Beadle  (23  V.L.R.  164)  disagreed  with. 

Order  to  Review. 

The  plaintiff  was  sanitary  inspector  to  the  municipality  of 
Port  Melbourne,  and  the  defendant  was  a  purveyor  of  milk, 
registered  as  such  in  the  municipality  of  South  Melbourne.  On 
the  3rd  day  of  February  1899  the  defendant  was  proceeded 
against  at  the  Port  Melbourne  Court  of  Petty  Sessions  on  an 
information   charging   him   with   carrying   on   the   trade   of  a 
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^'^-  purveyor  of  milk  without  having  registered  himself  with  the 

1899  council  of  Port  Melbourne,  contrary  to  the  by-law  in  such  case 

Taylor        made  and  provided.     The  by-law  was  made  under  sec.  35  of  the 

RioBY.         Health  Act  1890,  which  gives  the  council  power  to  make  by-laws 

for  "  the  registration  annually  with  the  council  of  all  persons 

carrying  on  the  trade  of  cow-keepers  dairymen  or  purveyors  of 

milk."     The  by-law  was  as  far  as  material  in  these  terms : — 

"  Every  person  carrying  on  the  trade  of  a  cowkeeper  dairyman  or  purveyor 
of  milk  shaU  ....  register  iiimself  with  the  coancU  in  the  manner 
foUowing  that  is  to  say  by  signing  an  application  in  the  form  hereunder 
set  out : — 

SCHEDULE. 

Name  in  full 

Trade  in  respect  of  which  registration  is  desired 

Every  place  within  the  jurisdiction  of  the  local 
council  at  which  such  trade  or  any  part  of  it  is 
to  be  carried  on 

It  appeared  from  the  evidence  that  the  defendant  was  registered 
at  South  Melbourne,  and  not  in  Port  Melbourne ;  but  he  drove 
a  cart  with  his  name  on  it  through  Port  Melbourne,  and  had 
several  customers  there,  to  whom  he  sold  milk  daily  in  small 
quantities.  The  bench  considered  they  were  bound  by  a 
former  decision,  and  dismissed  the  case  with  2Z.  2«.  costs.  The 
plaintiff  obtained  an  order  to  review  upon  the  ground  "  that 
on  the  evidence  the  defendant  ought  to  have  been  con- 
victed." 

The  order  to  review  came  on  for  hearing  before  His  Honor 
Hood,  J.,  who,  in  view  of  the  decision  in  Ryan  v.  Beadle  {a), 
referred  the  matter  to  the  Full  Court. 

Bryant  for  defendant  to  show  cause — The  by-law  is  aimed 
at  the  "  place  *'  and  not  at  the  person.  It  applies  only  to  persons 
trading  in  such  municipality.  It  is  submitted  the  Court  should 
not  agree  with  the  decision  in  Ryan  v.  Beadle.  White  v. 
Harmer  (6)  is  in  my  favour. 

Gussen  for  informant  to  move  the  rule  absolute — In    White 
(a)    [1897]  23  V.  L.R.  164.  (6)    [1898]   24  VX.R.  513. 


Digitized  by 


Google 


VOL.  XXIV.]  LXI  k  LXn  VICT.  789 

V.  Harmer  it  is  specially  pointed  out  that  the  Court  are  not  ^'^' 

dealing  with  the  decision  in  Ryan  v.  Beadle.     The  object  of  the  18^ 

by-law  is  to  secure  the  rigistration  of  the  person  who  purveys  Taylor 
the  milky  not  the  registration  of  bis  place  of  business.  It  is  Rigby. 
true  that  the  defendant  had  no  depot  nor  place  of  business  in 
Port  Melbourne,  but  he  should  still  have  filled  in  the  schedule 
by  saying  "  no  place  within  jurisdiction  of  the  council."  As  to 
filling  in  schedule  see  Danby  v.  Australian  Financial,  etc., 
Go.  (c). 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  a'Beckett,  and  Hodges,  JJ.]  This  is  an  order  nisi 
to  review  the  decision  of  justices  referred  by  Hood,  J.,  to  this 
Court.  One,  or,  rather,  the  principal  ground  on  which  it  has 
been  referred  is  that  in  the  case  of  Ryan  v.  Beadle  (d)  the 
accuracy  of  the  decision  of  Madden,  C.J.,  has  been  called  in 
question,  and  has  to  be  considered.  It  appears  that  an 
information  was  laid  by  the  complainant  against  the  defend- 
ant for  a  breach  of  a  by-law  made  by  the  municipality  of 
Port  Melbourne.  That  breach  substantially  comes  to  this — 
that  the  defendant  was  charged  with  carrying  on  the  trade 
of  a  purveyor  of  milk  within  the  jurisdiction  of  the 
council  of  the  town  of  Port  Melbourne  without  being 
registered  under  by-law  69  made  by  the  council.  The 
justices  dismissed  the  information,  and  the  informant  then 
obtained  an  order  to  review,  on  the  ground  that  upon  the 
evidence  the  defendant  should  have  been  convicted. 

The  question  to  be  determined  turns  upon  sec.  35  of  the  Health 
Act  1890,  and  the  construction  to  be  given  to  this  by-law  No.  69. 
The  Act  gives  power  to  local  councils  to  make,  among  other 
things,  by-laws  for  "  the  registration  annually  with  the  council 
of  all  persons  carrying  on  the  trade  of  cow  keepers  dairymen  or 
purveyors  of  milk."  Now,  on  the  evidence  there  is  very  little 
doubt  but  that  the  defendant  was  a  purveyor  of  milk  within 
the  town  of  Port  Melbourne.  According  to  the  evidence,  which 
is  uncontradicted,  he  was  in  the  habit  of  supplying  and  selling 
milk  to  various  customers  in  Port  Melbourne,  but  he  had  no 

(c)    [1892]  18  V.L.R.  303.  {d)    23  V.L.R.  164. 
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place  within  the  jurisdiction  of  the  local  council  at  which  he 
carried  on  his  trade,  he  had  no  store  nor  depot.  He  merely 
went  round  in  the  ordinary  way:  he  had  a  dairy  in 
another  jurisdiction,  he  brought  the  milk  from  it  to  Port 
Melbourne  and  disposed  of  it  to  his  customers  there.  That 
portion  of  the  Health  Act  which  I  have  read  would  include  a 
purveyor  of  milk  of  this  description,  because  it  refers  to  "all 
persons  carrying  on  the  trade  ....  of  purveyors  of 
milk*'  within,  of  course,  the  counciFs  jurisdiction.  Now,  the 
defendant  was  on  the  evidence  clearly  carrying  on  the  trade  of 
a  purveyor  of  milk  within  the  jurisdiction  of  this  council. 
Then  the  question  arises  whether  this  by-law  hits  this  particular 
class  of  person,  namely,  purveyors  who  purvey  milk  within 
the  jurisdiction  of  the  council  and  yet  have  no  place  within 
the  jurisdiction  where  their  trade  or  business  is  carried  on.  If 
this  by-law  does  not  hit  that  class  of  persons,  then  this 
defendant  is  not  hit  by  it,  and  the  decision  of  the  justices 
is  right.  Therefore  it  comes  to  this,  what  is  the  proper 
interpretation  of  this  by-law  ?  I  say,  for  myself,  that  it  is 
not  an  easy  question  to  decide,  and  I  have  had  some 
difficulty  in  coming  to  a  conclusion  upon  it,  possibly 
more  than  has  been  felt  by  my  two  colleagues.  But  I  am 
inclined  to  think  that  Mr.  Bryant's  interpretation  of  this  by-law 
(clause  4)  is  the  right  one.  We  must  endeavour  to  find  out  what 
the  by-law  means  and  aims  at,  not  by  speculating  as  to  the 
intention  of  its.framers,  but  by  the  aim  of  the  by-law  as  it 
appears  in  itself.  That  seems  to  me  a  safe  rule  of  construction. 
If  we  read  clause  4  of  the  by-law  as  a  whole  it  appears  to  me 
that  it  only  includes  or  is  aimed  at  a  certain  class  of  persons 
who  are  purveyors  of  milk.  It  begins,  it  is  true,  with  the  words 
"  Every  person  carrying  on  the  trade  of  dairyman  cowkeeper  or 
purveyor  of  milk  "  (within  the  jurisdiction  of  the  council)  "shall 
register  himself  with  the  council  in  the  manner  following." 
That  manner  following  is  set  out  in  the  schedule  to  the  clause. 
(His  Honor  read  the  schedule.)  Therefore  the  by-law  requires 
that  every  such  person  shall  register  "  every  place  within  the 
jurisdiction  of  the  local  council  at  which  such  trade  or  any  part 
of  it  is  to  be  carried  on/'     That  is,  that  every  person  who  trades 
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as  a  purveyor  of  milk  shall  register  himself  in  respect  of  every 
place  within  the  jurisdiction  of  the  local  council.  It  therefore 
seems  from  the  internal  evidence  of  this  by-law  that  the  council 
in  framing  this  by-law  were  only  aiming  to  hit  a  certain  class  of 
purveyors — that  is,  that  class  of  persons  who  had  a  place  or 
places — for  they  might  have  two  or  three — where  they  carried 
on  their  business  within  the  jurisdiction  of  the  council.  If  such 
a  person  had  two  or  three  depots  he  would  need  to  register  him- 
self in  respect  of  each  of  them.  If  that  be  the  correct  inter- 
pretation of  the  by-law — and  we  think  it  is — then  this  defendant 
does  not  come  within  the  class  aimed  at  by  it,  and  therefore  this 
information  was  rightly  dismissed. 

The  case  of  Ryan  v.  Beadle  is  an  authority  the  other  way. 
All  we  can  say  with  respect  to  that  decision  is  that  we  do  not 
agree  with  it.  The  learned  Chief  Justice  in  that  case  appears  to 
have  held  that  the  form  in  the  schedule  might  be  complied  with 
by  stating  that  the  registration  was  to  be  at  "  every  place  within 
the  jurisdiction."  But  such  a  compliance  as  that  would  make 
registration  under  the  by-law  practically  useless. 

It  is  not  necessary  to  give  a  judicial  decision  on  the  point, 
but,  as  far  as  we  can  see  at  present,  there  would  be  no  diflSculty 
in  the  council's  framing  a  by-law  which  would  include  that 
class  of  persons  of  whom  the  defendant  is  a  representative. 

The  order  to  review  will  be  discharged  with  costs. 

Solicitors  for  plaintiff :  Emerson  &  Pearcey, 
Solicitors  for  defendant :   Westley  &  Dale. 

A.  F.  M. 


791 
F.C. 
1899 
Taylor 

V. 
RlOBT. 

WUliams,  J. 


Digitized  by 


Google        — 


792  SUPREME  COURT:  VICTORIA.  [V.  L.  R 


F.C.  BEVAN  r.  MOORE  (No.  «). 


1899 


Order  to  review — "  Important  question  or  principle  of  lata  " — Action  by  known 
^J0W/13,  agent— Justices  Acts  1890  (No.  1105),  s.  141  ;  1898  {No.  1684),  s.  2. 

^    '  Where  jostices  in  petty  seaaion^  decide  that  a  complainant  being  a  known 

agent  may  sue  for  a  debt  due  to  his  principal  such  a  decision  is  one  which  involves 
an  important  question  or  principle  of  law  within  the  meaning  of  sec.  2  of  the 
Justices  Act  1898. 

Decision  of  Hood,  J.  [ante,  p.  634)  disapproved. 

Smyth  v.  The  Queen  ([1898]  A.C.  782)  applied. 

Order  to  Review. 

On  18th  January  1899  Hood,  J.,  refused  an  application  by  a 
defendant  for  an  order  nisi  to  review  the  decision  of  justices  in 
petty  sessions  at  St.  Kilda  (a).  From  this  refusal  the  defendant 
appealed.  The  appeal  was  heard  7th  April  1899.  The  Court 
granted  an  order  nisi.  This  order  now  became  returnable.  The 
additional  facts  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Fidd  Bai^ett  to  move  the  order  absolute. 

The  complainant  in  person  to  show  cause. 

G\ir.  adv.  wit 

Williams,  J.,  delivered  the  judgment  of  the  Court  [VVilllahs, 
a'Beckett  and  Hodges,  JJ.]  Originally  in  this  case  an  applica- 
tion was  made  for  an  order  nim,  to  review  to  Hood,  J.,  sitting  in 
the  Practice  Court.  He  refused  the  application.  The  complain- 
ant it  appears  was  a  cab-driver,  and  the  cab  he  drove  was 
employed  by  the  defendant  for  election  purposes  at  St.  Kilda. 
It  was  agreed  that  he  should  be  paid  \l.  for  the  use  of  the  cab 
on  the  day  of  the  election.  The  defendant  refused  to  pay  him, 
and  the  complainant  sued  him  in  the  court  of  petty  sessions,  and 
recovered  the  sum  of  \L  Mr.  Barrett,  who  appeared  for  the  de- 
fendant, then  applied  to  Hood,  J.,  for  an  order  nisi  to  review 
that  decision  on  the  ground  that  it  involved  or  decided  an 
important  question  of  law.  The  amount  being  under  5i.  the  case 
came  under  the  Justices  Act  1898  (No.  1584),  sec.  2,  which  pro- 

(a)    Ante,  p.  034. 
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hibits  the  review  of  an  order  of  justices  for  an  amount  under  51. 
unless  it  "  involves  or  decides  some  important  question  or  prin- 
ciple of  law."  The  contention  was  that  the  affidavits  of  the 
defendant  in  support  of  the  order  nisi  showed  that  the  justices 
had  decided  that  the  complainant,  being  a  known  agent, 
could  sue  the  defendant — in  other  words,  that  the  principal 
need  not  sue.  Hood,  J.,  said  that,  although  that  was  so, 
in  his  opinion  that  was  not  an  important  question  of  law 
within  the  section.  In  the  report  of  the  case  (b)  the 
learned  judge  says : — "  It  is  contended  that  in  this  case  an 
important  question  of  law  is  involved,  because  the  magistrates 
have  virtually  decided  that  an  agent,  known  as  such,  can  sue 
for  a  debt  due  to  his  principal.  If  that  is  the  meaning  of  the 
section,  as  contended  here,  and  that  was  the  decision  of  the 
magistrates,  the  applicant  would  be  entitled  to  an  order  to 
review ;  but  I  think  that  such  a  construction  would  be  totally 
destructive  of  the  section.  Every  point  of  law  is  of  importance 
to  the  litigant  to  have  the  law  properly  decided,  so  that  if  the 
contention  is  correct  that  the  section  applies  whenever  any 
question  of  law  is  involved  it  would  destroy  the  operation  of 
the  section,  because  it  would  apply  to  every  case  in  which  an 
order  nisi  could  be  granted.  I  think  the  intention  of  the 
Legislature  was  that  in  cases  under  51.  a  person  must  put  up 
with  a  wrong  decision,  unless  it  appears  that  some  important 
public  matter  of  law  is  involved  —  some  matter  of  general 
application — and  it  is  not  simply  a  case  where  the  magistrates 
have  erred  against  some  well-known  principle  of  law.  If  the 
magistrates  settled  an  undecided  question  of  law,  then  the 
applicant  might  come  here ;  but  if  they  made  a  mistake  as  to 
a  well-known  principle,  the  person  aggrieved  must  put  up  with 
it."  Now,  we  do  not  agree  with  that  ground  on  which  Hood,  J., 
refused  the  order.  It  appears  to  us  that  that  would  be  intro- 
ducing words  into  the  Act — something  which  the  Act  does  not 
contain — and  the  Court  must  be  careful  that  it  does  not  make 
legislation.  The  decision  of  the  Privy  Council  in  the  case  of 
Smyth  V.  The  Queen  (c)  cannot  be  disregarded  on  that  point. 
Hood,  J.,  says  that  the  section  means  some  "  undecided  question 
[b)    24V.L.R.634.  (c)    [1898]  A. C.  782. 
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of  law."  We  do  not  agree  with  that.  That  would  really  be  intro- 
ducing the  word  "  novel "  into  the  Act.  It'  the  magistrates  did 
decide  this  case  on  the  ground  that  an  agent,  known  as  such,  could 
sue  a  defendant,  we  think  that  that  would  be  a  decision  upon  an 
important  question  or  principle  of  law  which  would  entitle  the 
applicant  to  his  order  nisi  to  review.  We  think  that  that 
would  be  a  decision  on  an  important  question  of  law  within  sec 
2.  Therefore  we  do  not  agree  with  the  ground  upon  which 
Hood,  J.,  refused  the  order  nisi.  In  this  case  the  complainant 
appeared  in  person ;  he  said  he  was  too  poor  to  obtain  advice, 
and  offered  no  argument,  and  did  not  even  file  an  affidavit. 
Under  these  circumstances,  as  there  was  considerable  doubt 
about  the  case,  and  even  from  the  defendant  s  affidavit,  as  to 
what  the  grounds  of  the  justices'  decision  were,  we  took  the  not 
unusual  course  of  asking  the  magistrates  to  state  for  us  the 
ground  or  grounds  of  their  decision.  We  received  the  following 
reply  from  the  chairman :— "  The  justices  "  (naming  them)  "desire 
me  to  state,  for  the  information  of  the  Full  Court,  that  they 
decided  in  complainant's  favour  on  the  ground  that  the  trans- 
ax;tion  was  a  cash  one  and  the  complainant  was  the  principal." 
Therefore  it  is  perfectly  apparent  now  that  they  did  not  decide 
on  the  ground  that  an  agent  known  as  such  and  not  the 
principal  could  sue  for  the  debt.  They  decided  that  the  trans- 
action was  a  cash  one  ;  that  the  complainant  made  the  bargain 
and  was  the  principal.  There  is  a  good  deal  in  the  affidavit  of 
the  defendant  which  would  tend  to  show  that  there  are  grounds 
on  which  the  magistrates  could  come  to  that  conclusion,  but  it  is 
immaterial  whether  they  could  or  could  not,  assuming  that 
the  facts  do  not  justify  the  justices  in  arriving  at  that  con- 
clusion. Then  the  result  is  this — that  they  arrived  at  a  wrong 
conclusion  upon  facts  which  are  in  evidence  before  them,  and 
that  certainly  would  have  been  a  ground  of  granting  an  order 
to  review  in  the  face  of  the  prohibition  contained  in  this 
section.  The  complainant  swore  it  was  a  cash  transaction, 
and  he  swore  whether  he  got  the  money  or  not  he  would 
have  to  account  for  it  to  Mrs.  S.,  whose  cab  this  was.  He  said 
that  he  would  have  to  account  to  her  whether  he  got  it  or 
not.     The  decision,  therefore,  is  not  without  grounds.      If  this 
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is  immaterial,  and   if   they  came  to  a  wrong  conclusion,  that 
would  not  justify  the  review  in  face  of  this  section. 
The  order  will  be  discharged. 

Order  discharged. 

Complainant  in  person. 

Solicitor  for  the  defendant:  Field  Barrett. 

K.  H.  c. 
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THE  QUEEN  v.  GIDNEY. 

Land  Tax  Act  1890  {No,  1107),  ss.  3,  4,  13,  14,  34— *' Landed  estate,"  meaning  of— 
Valuation-- Cla^sijica^ion—Oovernment  Gazette,  evidence  of  valuation,  effect 
o/—**  Sufficient  evidence,"  m^eaning  of. 

By  sec.  34  of  the  Land  Tax  Act  1890  it  is  provided  that  a  copy  of  the  Govern- 
ment Gazette,  containing  the  valuation  for  Victoria,  and  of  the  Land  Tax  Register 
'*  shall  be  sufficient  evidence  for  all  purposes  of  such  valuation  and  such  register. " 

Held,  that  the  Goveimmtnt  Gazette  is  not  conclusive  evidence  of  such  valuation. 

The  defendant  was  the  owner  of  land  in  different  parcels  of  sufficient  area  to 
constitute  a  ''landed  estate"  under  the  Land  Tax  Act  1890;  those  parcels  of 
land  had  been  valued  as  parts  of  different  landed  estates,  but  they  had  never 
been  valued  as  one  landed  estate  in  the  possession  of  the  defendant  or  anyone 
else. 

Held,  that  until  such  parcels  of  land  had  been  valued  as  one  landed  estate, 
the  defendant  was  not  liable  for  the  land  tax  in  respect  of  the  same. 

This  was  an  information  on  behalf  of  Her  Majesty  the 
Queen  against  Henry  John  Gidney.  The  information  stated 
that  the  defendant  was  indebted  to  Her  Majesty  as  the  owner  of 
a  landed  estate,  consisting  of  949  acres,  in  respect  of  land  tax 
due  under  the  Act  No.  1107,  for  the  two  half-years  commencing 
respectively  28th  February  1897  and  28th  August  1897,  and 
which  by  the  said  Act  are  payable  upon  the  1st  June  1897  and 
1st  December  1897  respectively ;  that  on  the  1st  June  1897  and 
1st  December  1897  respectively  the  name  of  the  defendant 
appeared  upon  the  Land  Tax  Register  within  the  meaning  of 
the  said  Act  as  the  owner  of  the  said  estate,  and  on  or  before 
the  7th  June.  1897  and  the  7th  December  1897  respectively  the 
registrar  within  the  meaning  of  the  said  Act  did,  from  the  said 
register  and  valuation  for  Victoria  within  the  meaning  of  the 
said  Act,  make  out,  as  provided  by  sec.  43  of  the  said  Act,  an 
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]^  account  of  the  sums  becoming  payable  by  way  of  land  tax  by 

The  Queen     the  defendant  as  appearing  by  such  register  and  valuation,  and 

GiDNEY.        did  enter  such  sums  against  the  name  of  the  defendant  in  such 

Hodges,  J,      register.     Within    seven    days    after    the    7th   June  and  7th 

December  respectively  the  said  registrar,  as  provided  by  sec. 

34  of    the  said  Act,   caused   to  be  published  in  the    Oovem- 

ment    Oazette    a    copy    of    the    said    valuation    for    Victoria, 

and    of     the    said    Land    Tax    Register,   and     by    the    said 

valuation   and   register  so  published  the  defendant   appeared 

as  the  owner  of  the  said  landed  estate,  and  as  liable  in  respect  of 

the  said  land  tax.    The  amount  claimed  was  121,  8s. 

The  defence  admitted  that  the  defendant  was  the  owner  of  two 
pieces  of  land  amounting  together  to  949  acres,  but  denied  that  at 
any  time  material  to  the  action  such  lands  or  any  part  of  them 
were  or  was  landed  estate,  or  that  any  land  tax  under  the  Act 
No.  1107  was  due  in  respect  thereof.  It  was  also  stated  that 
the  alleged  landed  estate  was  never  valued  or  classified  for  the 
purposes  of  the  Act  until  August  1898,  when  it  was  returned  as 
of  a  value  exempting  it  from  tax,  and  the  defendant  never 
therefore  haxi  any  opportunity  of  appealing  from  a  classification, 
and  the  defendant  contends  that  in  these  circumstances  the  said 
alleged  landed  estate  never  in  fact  became  a  landed  estate  or 
liable  to  tax  under  the  said  Act,  and  that  valuation  and 
classification  are  a  condition  precedent  to  liability  to  taxation 
under  the  Act.  The  defendant  further  objected  that  mere 
publication  in  the  Land  Tax  Register  or  the  Oovemment  Oazette 
of  particulars  concerning  an  alleged  landed  estate,  which  has  not 
been  properly  valued  or  classified  as  a  landed  estate  under  the 
Act,  does  not  impose  liability  on  the  alleged  owner  of  such 
alleged  landed  estate. 

The  action  came  on  for  trial  before  Hodges,  J.,  without 
a  jury.  It  appeared  from  the  admitted  facts  that  the  defendant 
was  the  owner  of  949  acres,  which  consisted  of  two  parcels 
of  land,  being  separate  areas  not  more  than  five  miles  apart, 
one  of  which  consisted  of  645  acres  and  the  other  of  304 
acres.  These  two  parcels  originally  formed  portions  of  two 
separate  landed  estates.  The  landed  estate  of  which  the  parcel 
of  645  acres  originally  formed  portion  was  an  estate  of  818  acres 
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belonging  to  one  Morton,  and  this  estate  of  818  acres  was 
classified  as  first  class  in  1878.  The  defendant  purchased  645 
acres  of  this  land  from  the  transferees  of  Morton.  In  1895  the 
defendant  was  placed  upon  the  register  in  respect  of  these  645 
acres  without  any  fresh  valuation  or  classification  and  taxed. 
The  defendant  paid  10s.  for  the  half-year  up  to  February  1897, 
and  then  refused  to  pay  any  more.  The  304  acres  was  portion 
of  an  estate  belonging  to  the  Freehold,  etc.,  Co.,  and  in  1890 
was  classified  and  registered  as  second  class  land.  In  May  1897 
the  Freehold,  etc.,  Co.  transferred  304  acres,  portion  of  its 
estate,  to  the  defendant,  and  in  June  1897  the  Land  Tax 
Register  and  Valuation  were  amended.  The  defendant  then 
appeared  upon  the  register  as  the  owner  of  949  acres,  645 
acres  of  which  is  first  class  land  and  304  of  which  is  second 
class  land,  and  upon  this  basis  land  tax  of  12Z.  Ss,  per  annum 
was  claimed  &s  due  as  from  the  half-year  commencing  28th 
February  1897.  Shortly  stated,  it  was  admitted  that  the 
defendant  was  first  placed  upon  the  Land  Tax  Register  as 
owner  of  estate  No.  843a  in  1895,  he  having  become  the 
registered  proprietor  of  645  ax;res,  part  of  an  estate  of  818 
acres,  which  had  been  classified  in  1878  as  a  first  class  estate ; 
then,  in  1897,  the  defendant  became  the  registered  proprietor 
of  the  further  304  acres,  being  part  of  the  second  class  estate 
formerly  owned  by  the  Freehold,  etc.,  Co.,  and  the  registrar 
directed  the  register  to  be  amended  and  the  defendant's  estate 
to  be  entered  as  one  of  949  acres  ;  the  estate  then  stood  in  the 
register  as  a  first  class  estate,  but  a  note  was  made  in  the 
register  that  304  acres  had  been  classified  in  1890  as  second 
class  land. 

Upon  application  to  the  defendant  for  the  tax  upon  this 
double  basis  he  refused  to  pay,  and  in  September  1897  he 
applied  to  have  this  estate  reclassified.  In  August  1898  it  was 
returned  as  a  fourth  class  estate,  and  not  subject  to  the  tax 
at  all. 


1899 
The   Queen 

V, 
GiDNBY. 

Jlodges,  J, 


Mitchell  for  the  Crown — The  Government  Gazette  is  con- 
clusive evidence  as  to  the  valuation.  Sec.  34  of  the  Land  Tax 
Ad   1890   says   that   it   is   to    be  "  sufficient   evidence   for  all 
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1899  purposes  of  valuation,"  and  that  must  be  read  to  mean  that  it 

The  Queen     is  conclusive ;  it  would  not  be  "  suflScient  for  all  purposes"  if 
GiDNEY.        the  defendant  is  allowed  to  go  behind  it. 

Hodges^   J»  ^  p 

Cussen  for  the  defendant — The  Gazette  is   not  conclusive, 

and  some  meaning  other  than  "conclasive"  must  be   given  to 

the  word  "  sufficient."     Sees.  35,  41,  43,  and  44  point  to  the  fact 

that  the  Gazette  is  not  conclusive ;  there  are  provisions  there 

which  enable  steps  to  be  taken  quite  inconsistent  with  the  con- 

clusiveness  of  the   Gazette,    By  sec.  3  (a)   "  landed   estate"  is 

defined,  and  clearly  points  to  one  property  helii  and  valued  as  a 

whole  property.     A  portion   of  a  second  class   estate   and  a 

portion  of  a  first  class  estate  bought  out  of  respective  second 

and  first  class   "landed  estates"   cannot  be   placed   upon  the 

register  without  a  fresh  valuation.     The  "  landed  estate"  is  to 

be  one  particular  class. 

Counsel  referred  to    the  following  cases: — The   Queen  v. 

McMillan  (6) ;  The  Qvbeen  v.  Buckley  Swamp  Estate  Company 

Limited  (c). 

Mitchell  in  reply — The  land  held  by  the  defendant  has  been 
valued.  If  he  felt  aggrieved  he  could  have  applied  to  have  his 
name  removed.  The  whole  purpose  of  the  Act  would  be 
defeated  if  an  owner  could,  by  selling  a  few  acres  of  his 
original  "  landed  estate,"  and  by  buying  a  few  acres  of  land  of 
a  different  class,  successfully  contend  that  he  was  no  longer 
liable  to  pay  the  tax.  The  land  being  valued,  and  the  owner 
placed  upon  the  register,  the  tax  is  payable. 

Counsel  contended  that,  as  to  the  sum  of  12.,  judgment  should 

be  entered  for  that  amount. 

Cur.  adv.  vuU. 

Hodges,  J.  In  this  case  proceedings  have  been  instituted  by 
the  Crown  for  the  purpose  of  recovering  from  the  defendant  the 

(a)    **  Sec.  3.    For  the  purposes  of  this  Act  at  upwards  of  two  thousand 

this  Act  a  parcel  or  parcels  of  land  five  hundred  pounds  shall  be  called  a 

of  upwards  of  six  hundred  and  forty  'landed  estate."* 
acres   in  extent  forming  one    area  or 

separate    areas    not    more    than    five  (6)    [1891]  17  V.L.R.,  p.  21. 

miles  apart  valued  for  the  purposes  of  (c)    [1892]  18  V.L.R.,  657. 
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sum  of  121,  88.,  which  it  is  alleged  the  defendant  owes  to  Her  ]^ 

Majesty  for  land  tax  under  the  Land  Tax  Act  1890.  On  behalf  The  Queen 
of  the  Crown  the  Oovemment  Gazette  was  put  in  evidence,  Gidnby. 
and  from  that  Gazette  it  appeared  that  the  defendant  was  Hodges,  J, 
the  owner  of  a  "  landed  estate,"  and  that  that  "  landed  estate  " 
was  valued  under  the  Act.  It  was  contended  by  Mr.  Mit- 
chell that  by  sec.  34  of  the  Act  this  Gazette  was  conclusive 
evidence  of  the  valuation,  and  that  consequently  the  defendant 
was  liable.  Sec.  34  provides  that  a  copy  of  the  Government 
Gazette  containing  amongst  other  things  this  valuation  "  shall 
be  suflBcient  evidence  for  all  purposes  of  such  valuation  and  such 
register."  It  is,  no  doubt,  diflScult  to  define  what  is  meant  by 
"suflBcient  evidence;"  the  words  are  not  '*primd  facie!'  and  they 
are  not  "  conclusive,"  but  something  between  the  one  and  the 
other — viz., "  sufficient."  I  find  it  very  difficult  to  say  how  much 
more  than  "  prirad  fa^cie  "  is  meant  by  the  word  "  sufficient." 
It  seems  to  me  it  would  be  wrong,  however,  to  give  that  word 
the  meaning  of  "  conclusive,"  which  is  a  word  well  known  and 
commonly  applied  to  documents  which  are  meant  by  the  Legis- 
lature or  by  the  law  to  be  conclusive  ;  and  further  I  think  the 
Court  ought  to  be  slow  in  preventing  a  person  from  alleging  and 
proving  what  is  really  true.  I  do  not  think  the  Court  should 
give  that  meaning  to  a  word  of  such  doubtful  import  as 
"  sufficient."  I  think  therefore  I  am  at  liberty  to  go  behind  the 
Government  Gazette  and  ascertain  whether  or  not  the  defendant 
is  liable  to  pay  this  land  tax. 

According  to  the  facts  the  defendant  is  the  own^r  of 
land  in  different  parcels,  which  taken  together  are  of 
sufficient  area  to  constitute  a  "landed  estate."  Those  various 
pieces  of  land  of  which  he  is  the  owner  have  also  been 
valued  as  parts  of  difibrent  landed  estates,  but  according 
to  the  undisputed  evidence  the  lands  of  which  he  is  the 
owner  have  never  been  valued  as  part  of  one  landed  estate. 
It  is  contended,  on  behalf  of  the  Crown,  that  it  is  not  necessary 
for  them  to  be  valued  as  part  of  one  estate — that  it  is  sufficient 
if  all  the  lands  in  these  different  parcels  have  ever  been  valued 
as  parcels  of  different  estates.  At  the  outset  it  is  somewhat 
difficult  to  know  how  that  would  work  if  some  of  the  lands  had 
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V. 
GiDNET. 

Hodges,  J. 


been  classified  as  first  class,  some  as  second  class,  and  some  as 
third  class.  It  is  difficult  to  see  how  they  could  classify  the 
whole  without  a  revaluation.  But,  apart  from  that  difficulty, 
the  important  matter  is  to  ascertain  the  meaning  of  the  Act. 
It  was  contended  that  a  "  landed  estate  "  that  had  been  valued 
might  be  broken  up  in  respect  of  some  very  small  area,  so  as 
to  escape  taxation.  Difficulties  might  occur  in  that  way,  but 
I  am  not  by  any  means  clear  that  if  the  land  of  the  estate  is 
once  properly  valued,  and  the  individual  once  properly  put  on 
the  register  in  respect  thereof,  he  is  not  liable  from  that  time 
forward  until  he  gets  his  name  removed.  That  again  is  a 
matter  not  vital  to  the  present  question,  though  it  might  help 
the  Court  in  ascertaining  the  meaning  of  the  Act.  By  sec.  3 
of  the  Act  a  "  landed  estate  "  is  defined.  (His  Honor  read  the 
section.)  According  to  that,  what  is  required  is  land  in  one 
or  more  parcels,  not  more  than  five  miles  apart,  comprising 
upwards  of  640  acres,  and  valued  at  upwards  of  2500i.  Now,  I 
take  it  that  the  essential  conditions  then  to  make  a  '*  landed 
estate  "  is  that  that  "  landed  estate  "  should  be  valued — not  that 
some  person  should  be  classified  as  to  one  portion  and  another 
as  to  another  portion,  but  that  tlie  estate — the  estate  as  one 
property — ^should  be  valued.  The  estate  may  be  in  five  pieces, 
but  it  is  one  property,  and  it  is  that  one  property  which  has 
to  be  valued.  Then  sec.  4  provides  as  to  the  liability  of 
the  "  owner  of  a  landed  estate."  (His  Honor  read  the 
section.)  He  must  be  the  owner  of  the  estate  that  has 
been  valued  ;  the  estate  must  have  been  valued  before  he  can  be 
described  as  the  owner  of  a  landed  estate.  I  think  that  view  is 
borne  out  by  the  provisions  of  sec.  14.  (His  Honor  read  the 
section.)  That  is,  the  classifiers  are  to  cla.ssify  the  estate.  It  is 
not  sufficient  to  satisfy  the  section  that  portions  of  the  estate 
have  been  classified  as  portions  of  other  estates,  but  the  estate 
is  to  be  classified,  and  unless  and  until  that  estate  is  classified 
there  is  no  liability  for  the  land  tax.  I  do  not  mean  that  after 
classification  it  may  not  be  retrospective  in  efiect,  but  unless  and 
until  it  is  classiBed  the  tax  is  not  payable.  Sec.  14  shows  that 
the  idea  of  the  Legislature  was  not  that  the  classifiers  should 
go  about  the  country   classifying  ten   acres  here   and  twenty 
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acres  in  another  portion  of  the  country,  and    so  on,  and  then  

dealing  with  a  landed  estate  on  the  basis   that  it  is  made  up     The  Queen 
of  areas    of    ten    acres    or    twenty    acres    so    valued,   and    so        Gidney. 
making  up    their  valuation.       The    classifiers   are    to   classify      Hodgr8,  J, 
landed  estates,  and  they  do  not  do  that  unless    they   classify 
it  as  a   whole.     Judgment  will  be  entered   for  the  defendant, 
with  costs. 

Mitchell — Your  Honor  has  not  dealt  with  the  claim  as  to  1/. 
The  defendant  was  placed  on  the  register  in  1895  in  respect  of  the 
645  acres,  which  was  portion  of  a  first  class  estate,  and  he  paid 
the  tax  for  two  half-years,  and  until  he  got  himself  removed 
from  the  register  he  is  liable  to  be  taxed  as  for  this  645-acre 
block. 

Gussen — The  defendant  is  in  the  same  position  as  to  the  645 
acres  as  he  is  to  the  whole  estate.  The  645-acre  parcel  was 
never  classified  as  an  estate,  and  may  not  be  first  class,  as  the 
portion  of  the  original  estate  not  conveyed  to  the  defendant 
may  have  been  the  richest  and  most  valuabje  land.  However, 
this  parcel  has  never  been  classified,  and  the  defendant  is  not  an 
owner  of  a  "  landed  estate  "  until  classification. 

Hodges,  J.  I  will  consider  this  further  point.  I  did  not 
understand  that  counsel  relied  upon  any  distinction  as  to  the 
two  parcels,  and  at  present  I  do  not  think  there  is  any  dis- 
tinction. 

Cur.  adv.  vvXt 

Hodges,  J.  It  has  been  further  contended  on  behalf  of  the 
Crown  that  the  defendant  was  the  owner  or  occupier  of  645 
acres.  It  was  admitted  that  these  645  acres  had  been  part  of 
818  acres,  and  that  those  818  acres  had  been  valued  as  an  estate 
under  the  Land  Tax  Act,  and  it  is  said  that  inasmuch  as  those 
818  acres  had  been  valued  as  an  estate  under  the  Act  these  645 
acres,  portion  of  that  estate,  were  liable  to  the  tax,  or  the  owner 
was  liable  to  pay  the  tax  in  respect  of  them..  In  my  opinion 
that  contention  is  not  well  founded.  It  is  open  to  the  observa- 
tions I  have  already  made.  It  by  no  means  necessarily  follows 
V.LR.,  Vol.  XXIV.  AAA 
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^^  that  because  the  818  acres  were  valued  as  first  class  land  the 

The  Queen     645  acres  would  be  so  valued.     The  173  acres  which  were  no 

GiDNKY.        longer  included  in  the   645   acres   may  contain  all  the  water 

Hodges,  J,      ^^    *'^^    ^^^^    flats;    the    645    acres    may    be    hilly    country^ 

serviceable   as   an   addition   to    the    water    or    rich   flats,  but 

,        poor  without  the  same.      It  by  no  means  necessarily  follows 

that  these  645  acres  would  be  first  class  land.     Apart  from  that 

>     it  has  not   yet  been  established  that  the  defendant  has  ever 

rightly  got  upon  the  register  as  an  owner  of  a  "  landed  estate." 

Even  if  that  be  so,  it  is  however  said  that  he  has  paid  land  tax 

already  in  respect  of  these  645  acres.     If  there  had  been  any 

dispute  between  the  parties  that  might  have  been  good  and 

strong  evidence  that  he  was  the  owner  of  a  "  landed  estate,"  but 

where  there  is  no  real  dispute  upon  the  facts  that  does  not  in 

itself  create  a  conclusive  or  irrebuttable  presumption  that  these 

645  acres  have  been  properly  classified  as  first  class  land  and  the 

;  defendant  properly  placed  on  the  register  as  owner  of  it,  and  as 

I  am  not  bound  so  to  infer  in  the  face  of  facts  which  show  that 

that  is  not  so,  I  decline  to   do   it.      I  therefore  hold  to  the 

judgment  already  delivered, 

Judgment  for  defendant,  with  costs. 

Solicitor  for  the  Crown :  Gidnneaa,  Crown  Solicitor. 
Solicitors  for  the  defendant :    Whiting  <fe  Aitken, 

w.  H.  M 
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[PRACTICE  COURT.]  1899 

In  re  McCRACKEN^S  CITY  BREWERY  CO.  UMITED  (No.  «),  Exparte        ^^27. 

QUINLIVAN.  Holroyd,  J. 

The  Companies  Act  1890,  No.  1074,  s.  36 — Rectification  of  register — Discretion  of 
Jud4je — Transfer  to  man  of  no  means^CowUy  Court  Act  1890  (No,  1078),  «.  99 
—Sale  of  shares  by  bailiff— Bight  of  jnirchaser  to  be  registered. 

By  sec.  99  of  the  County  Court  Act  1890  the  bailiff  may  seize  and  sell  shares  of 
a  company  belonging  to  the  judgment  debtor,  and  ''such  bailiff  ur  officer  shall 
immediately  or  as  soon  after  such  sale  as  may  be  by  a  sale  note  transfer  every 
snch  share  to  such  purchaser  and  such  sale  note  shall  be  a  goo<l  valid  and  legal 
transfer  of  every  share  mentioned  therein  to  all  intents  and  purposes  as  if  such 
transfer  had  been  made  by  the  holder  of  any  such  share  to  such  purchaser  and 
such  purchaser  shall  become  and  be  a  shareholder  in  such  company.     .     .     ." 

A  shareholder  in  a  company,  desirous  of  avoiding  an  anticipated  call  in  such 
company,  made  an  arrangement  under  which  he  was  sued  in  the  County  Court, 
judgment  obtained  against  him  in  default  of  defence,  and  seizure  made  of  the 
•hares  in  the  company  held  by  him.  In  pursuance  of  such  arrangement  the 
shares  were  sold  by  the  County  Court  bailiff  and  bought  by  a  person  acting  in 
conjunction  with  the  shareholder  for  a  nominal  sum.  The  purchaser  was  a  man 
without  means.  The  directors,  under  the  powers  contained  in  the  articles  of 
association,  refused  to  register  the  purchaser  as  a  shareholder. 

Upon  an  application  by  the  purchaser  under  sec.  36  of  the  Companies  Act  1890 
to  have  the  register  rectified  by  placing  his  name  thereon, 

Heldy  that  under  the  circumstances  of  the  case  the  Court  was  not  satisfied  of 
the  justice  of  the  case,  and  the  application  should  be  refused. 

This  was  a  motion  to  rectify  the  register  of  McCrackens 
Brewery  Co.  Limited.  The  applicant  Quinlivan  was  the  purchaser 
of  shares  standing  in  the  name  of  Fowler  on  the  company's 
register.  The  shares  were  bought  at  a  sale  made  by  the  officer 
of  the  County  Court  under  the  provisions  of  the  County  Court 
Act  1890.  It  was  admitted  that  Fowler,  who  was  a  man  with 
some  means,  anticipating  that  a  call  was  likely  to  be  made  upon  , 
these  shares,  arranged  with  one  Hayes  that  Hayes  should  sue 
him  in  the  County  Court,  so  that  Fowler  could  avail  himself  of 
the  provisions  of  sec.  99  of  the  County  Court  Act  by  the  bailiff 
selling  and  transferring  the  shares  to  the  purchaser,  and  so  get 
rid  of  the  liability  upon  these  shares.  Judgment  was  obtained 
accordingly  in  pursuance  of  this  arrangement,  no  defence  being 
put  in.  The  shares  .were  seized  and  sold  by  the  bailifi',  and  the 
applicant  Quinlivan,  a  brother-in-law  of  Fowler,  and  a  man 
without  means,  bought  the  1500  shares  for  the  sum  of  SL  158. 
Quinlivan  then  lodged  the  sale  note  with  the  company,  and  asked 
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]^  to  have  the  shares  transferred  into  his  name.     The  directors, 

Jure    ^     acting  under  the  powers  given  by  the  articles, refused  to  register 

City  B&ewkry  Quinlivan  (a).     Quinlivan  then  applied  by  motion  to  have  his 

Limited       t^^t^^  registered  in  respect  of  these  shares.     Quinlivan  filed  an 

(No.  2).        aflSdavit  setting  out  the  judgment,  the  purchase  of  shares,  the 

Holroyd,  J.     sale  note,  and  the  application  to  be  registered. 

Leon  in  support  of  the  motion — For  the  purpose  of  this 
argument  it  has  been  practically  admitted  that  Fowler  adopted 
this  course  so  as  to  avoid  any  further  responsibility  in 
respect  of  the  calls.  The  provisions  of  sec  99  of  the 
County  Court  Act  1890  enable  this  to  be  done  (6).  So 
that  this  is  a  statutory  provision  under  which  the  purchaser 
becomes  and  is  a  shareholder  of  the  company,  notwithstanding 
any  provisions  in  the  articles  of  association.  It  is  a  statutory 
registration,  a  statutory  transmission  of  the  shares.  The  article 
of  association  relied  upon  by  the  directors  is  not  applicable  to 
this  case  at  all ;  it  relates  to  a  transfer  made  by  a  member  of  the 
company.  This  is  not  a  transfer  by  a  member  at  all.  Then  there 
is  a  marked  distinction  between  a  transfer  by  a  member  and  a 
transmission  by  operation  of  law.  The  article  governs  the  former* 
but  not  the  latter :  In  re  Bentham  Mills  Spinning  Co.  (c). 
The  directors  have  no  power  to  refuse  to  register  any  person 


(a)  Article  *  *  .33.  The  directors  may 
decline  to  register  any  transfer  of  shares 
made  by  any  person  who  ia  indebted  to 
the  company  or  to  enter  the  name  of 
the  transferree  in  the  register  of  mem- 
bers in  respect  thereof  and  may  at  their 
absolute  discretion  decline  to  register  or 
allow  any  transfer  of  shares  by  any 
member  without  assigning  any  reason 
for  such  refusal  and  without  incurring 
any  liability  in  respect  of  such  refusal." 

(6)     "Sec.  99 And  every 

bailiff  ....  may  also  seize  and 
take  or  levy  and  sell  or  dispose  of  any 
scrip  or  share  or  shares  standing  in  the 
name  of  the  person  against  whom  such 
warrant  shall  have  issued  and  the 
person  or  persons  to  whom  the  same 
shall  or  may  be  sold  or  disposed  of  shall 


thenceforth  become  and  be  the  legal 
possessor  or  possessors  of  such  share  or 
shares  and  all  benefit  aocruing  there- 
from ;  and  such  bailiff  or  officer  shall 
immediately  or  as  soon  after  such  sale 
as  may  be  by  a  sale  note  transfer  every 
such  share  to  such  purchaser  and  sodi 
sale  note  shall  be  a  good  valid  and  legal 
transfer  of  every  share  mentioned  therein 
to  all  intents  and  purposes  as  if  sacb 
transfer  had  been  made  by  the  holder 
of  any  such  share  to  such  purchaser; 
and  such  person  shall  become  and  be  a 
shareholder  in  such  company  aad  en- 
titled to  all  the  rights  and  privileges 
and  subject  to  all  the  liabilities  thereof 
and  the  rules  and  regulations  of  the 
said  company." 
(c)     [1879]  11  Ch.  D.  900. 
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upon  whom  the  shares  have  devolved  by  operation  of  sec.  99  of  ]^ 

the  County  Court  Act  1890.  In  re 

^A.  'Crack  EN  ^B 
Isaac  A.  Faaacs,  A.G.  (with  him  Mitchell)  for  the  company  to  city  Breweey 

oppose — By  sec.  36  of  the  Companies  Act  1890  the  granting  of       limited 
an  application  in  this  summary   way  is  discretionary  and  the        tNo.  2). 
Court  will  not  rectify  the  register  unless  "  satisfied  of  the  justice     HQlrcyd,  J, 
of  the  case."     In  Ounters  Case  (d)  the  Full  Court  under  circum- 
stances  similar  to  the  present  upheld  the  decision  of  Williams,  J., 
refusing  to  exercise  his  discretion  in  favour  of  the  applicant. 
Fowler,  as  the  original  shareholder,  should  be  a  party  to  these 
proceedings,  and  full  opportunity  should  be  afforded  of  cross- 
examining  all  persons  concerned  in   the   transaction.     This   is 
merely  a  voluntary  transfer,  and  Fowler  cannot  make  use  of 
the  process  of  the  Court  to  work  out  what  is  a  fraud  on  the 
company.     (Counsel  proceeded  to  deal  with  the  facts,  and  was 
stopped  by  the  Court.) 

Counsel  referred  to  sec.  168  of  Act  No.  3482  as  to  transfers 
made  to  avoid  liability. 

HoLROYD,  J.  I  think  I  ought  not  to  decide  this  matter  in 
a  summary  way  on  this  application.  Sec.  36  of  the  Companies 
Act  1890,  under  which  this  application  is  made,  provides  that 
the  judge  may  either  refuse  the  application  or  order  rectification 
of  the  register  if  satisfied  of  the  justice  of  the  case.  Now, 
on  the  facts  of  the  case  appearing  on  aflSdavit  and  upon  the 
arguments  addressed  to  me  by  counsel,  I  am  not  satisfied  of 
the  justice  of  this  case.  I  should  incline  to  the  opinion  that 
Fowler,  the  applicant  Quinlivan,  and  Hayes  had  concerted 
together  to  take  advantage  of  sec.  99  of  the  County  Court  Act 
1890  for  the  purpose  of  enabling  Fowler  to  get  rid  of  an 
anticipated  liability  under  the  articles  of  association  of  the 
company  to  which  he  had  subscribed — that  is,  had  at  law 
subscribed — and  which  liability  he  could  not  have  avoided  had 
it  not  been  for  this  concerted  scheme.  Under  the  articles  of 
association  the  directors  of  the  company  would  have  been 
perfectly  justified  in  refusing  to  register  the  name  of  a  purchaser 
from  Fowler  if  such  purchaser  had  been  a  man  of  straw, 
without  any  fraud  at  all  on  the  part  of  the  vendor  or  purchaser 
(rf)    [1894]  20  V.L.R,  492. 
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or  third  party  concerting  together  to  enable  Fowler  to  defeat 

In  re  what  would,  but  for  that  concert,  have  been  impossible  for  him 

M'Cracken's 
City  Bkkwkry  to  defeat — a  sensible  provision  in  the  articles  to  retain  a  paying 

shareholder  and   to  reject  a  person  who  could  not  pay.     Here  I 


Limited 
(No.  2). 

Holroyd,  J. 


have  before  me  no  affidavit  from  Fowler  or  Hayes,  two  persons 
who  would  appear  to  be  concerned  in  what — without  using  the 
word  in  a  criminal  sense — I  may  call  a  conspiracy.  There  is  not 
the  slightest  doubt  that  a  shareholder,  anticipating  calls,  if 
there  was  nothing  contrary  in  the  articles,  might  before  the 
recent  legislation  (which,  I  am  told,  would  now  prevent  il),  have 
sold  his  shares  to  a  pauper.  I  have  been  referred  to  the  new 
Act,  under  which,  it  is  said,  that  is  now  prohibited  ;  but  whether 
that  is  the  effect  of  the  recent  legislation  or  not  I  say  nothing. 
I  am  assuming  for  the  purpose  of  my  judgment  that  a  share- 
holder had  that  right,  and  that  the  old  equitable  rule  remains  in 
force.  Even  so,  I  feel  the  gravest  doubt  whether  under  such 
circumstances  as  these,  and  with  articles  of  association  prohibiting 
him  from  directly  selling  his  shares  to  a  pauper,  or  enabling  the 
directors  to  disapprove  of  the  person  to  whom  they  were  sold,  he 
would  be  allowed,  by  getting  some  other  person  equally  guilty 
with  himself  to  aid  him  to  do  that  which  is  really  a  fraud  on  the 
company,  to  escape  the  consequences.  I  therefore  say  that  if  the 
applicant  Quinlivan  has  any  right  at  all  he  must  be  left  to  his 
action  at  law,  and  then  there  will  be  a  possibility  of  examining 
Fowler  and  Hayes.  There  is  no  possibility  of  examining  them 
now.  In  a  case  of  this  kind  their  evidence  would  be  material.  I 
refuse  this  application,  but  decide  nothing  upon  the  merits.  I 
will  give  the  applicant  one  month  within  which  to  institute  an 
action,  and  if  he  chooses  so  to  do  I  will  make  the  costs  of  this 
motion  costs  in  the  cause ;  otherwise  the  motion  will  be  dismissed, 
with  costs. 

Motion  disTuissed. 


Solicitors  for  applicant :  Connelly ,  Crocker  &  Paling, 
Solicitors  for  company  :  Crisp,  Leivis  &  Hedderwick. 


w.  H.  M. 
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In  re  LANG,  Exparte  THE  COLLECTOR  OF  IMPOSTS.  ,  1899 

March  24. 

Stamps  Act  1890  {No.  1140),  «.  QQ— Transfer  on  soie— Stamps  Act  1892  {No.  1274),  

s.  25— Schedule  {viU.)—Settle7nent  or  gifb^  deed  of—  Value  oj  security,  mode  of        Hood,  J. 
calcttlaiing. 

L.  A.  L.  transferred  certain  freehold  properties,  leasehold  properties,  and 
mortgages  to  her  daughter  M.L.,  and  the  deed  declared  such  lands  and  property 
were  transferred  in  consideration  that  M.L.  should  expend  and  apply  the  sum  of 
5(y.  per  annum  during  the  rest  of  the  natural  life  of  L.  A.  L.  in  keeping  and  main- 
taining the  said  L.  A.  L.  To  secure  the  performance  of  this  agreement  the  deeds 
were  to  remain  in  the  custody  and  control  of  L.  A.  L.  There  was  no  evidence  to 
show  the  age  of  L.  A.  L. 

Held,  that  this  was  not  a  transfer  of  property  on  sale,  that  the  deed  was 
not  an  instrument  upon  a  pecuniary  consideration  whereby  property  is  given 
within  Schedule  (viii.)  of  Act  No.  1274,  and  was  therefore  assessable  for  duty  as 
a  deed  of  settlement  or  gift. 

In  arriving  at  the  value  of  a  security  the  Collector  of  Imposts  must  take  into 
consideration  the  actual  value  of  the  security  to  the  person  holding  the  same, 
and  must  not  assess  the  duty  upon  the  nominal  or  face  value  of  the  security. 

Special  Case  stated  by  the  Collector  of  Imposts  under  the 
Stamps  Act  1890. 

The  following  facts  were  stated: — "(1.)  Prior  to  the  7th 
September  1898  Mrs.  Louisa  A.  Lang,  of  Regent-street,  Elstern- 
wick,  widow  (in  this  case  referred  to  as  the  donor),  was 
the  registered  proprietor  under  the  Transfer  of  Land  Act 
1890  of  certain  freehold  and  leasehold  land  and  of  certain 
mortgages.  (2.)  The  freehold  land  is  for  the  purposes  of 
assessing  duty  under  the  Stamps  Acts  accepted  as  being  of  the 
value  of  4fl6L  13s,  4d.,  and  the  leasehold  estate  of  the  value  of 
333i.  6«.  Sd.,  while  principal  moneys  due  under  the  three 
mortgages  are  for  the  several  sums  of  200i.,  531.  Gs,  7d,,  and 
lOOZ.  (3.)  On  or  about  the  7th  September  the  donor,  in  con- 
sideration of  her  daughter  M.  L.  Lang  (called  the  donee) 
agreeing  to  apply  the  sum  of  60L  a  year  to  the  maintenance  of 
the  donor  during  the  latter  s  life,  arranged  to  transfer  to  the 
donee  the  donor's  interest  in  the  freehold  and  leasehold  lands 
and  the  mortgages  referred  to.  (4.)  To  carry  out  this  arrange- 
ment the  donor,  on  the  7th  September,  transferred  her  interest 
to  the  donee  by  instruments  under  the  Transfer  of  Land  Act, 
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]^  and  at  the  same  time  executed  the  agreement,  a  copy  of  which, 

In  re         marked  "  A,"  forms  part  of  this  case.   (5.)  Each  of  the  transfers 

Lang.  .  1,1.  .,.„  - 

IS  expressed  to  be  made  "  m  consideration  of  an  agreement  of 

^  '   '        even  date,"  the  agreement  referred  to  being  exhibit  A,  and  the 

transfer  of  the  freehold  land  bore  adhesive  duty  stamps  to  the 

value  of  21.  158.,  and  the  transfer  of  the   leasehold   estate  a 

duty  stamp  for  os.,  being  duty  for  the  transfer  of  the  lease. 

(6.)  The  solicitors  for  the  parties  having,  in  accordance  with  the 

terms  of  the  Stamps  Acts,  required  the  opinion  of  the  Collector 

as  to  whether  any  of  the  instruments  were   chargeable   with 

duty,  and  if  so  with  what  amount,  the  Collector  was  of  opinion 

that  the  instruments  evidenced  a  scheme  whereby  property  was 

settled  or  agreed  to  be  settled  upon   the  donee  or    given  or 

agreed  to  be  given  to  her  upon  a  consideration  other  than  an 

adequate  pecuniary  consideration,  and   expressed   the   opinion 

that  the  transaction  constituted  a  settlement  or  deed  of  gift 

within   the   meaning  of   the   Stamps   Act  1892,   and   assessed 

the  duty  payable  at  the  sum   of  8Z.  58.  6d.,  which  has  been 

paid. 

"  Now  I,  James  Davidson,  the  Collector  of  Imposts  under  the 

Stamps  Acts,  in  compliance  with  a  requisition  in  this  behalf,  do 

hereby  state  and  sign  this  case,  setting  forth  the  questions  upon 

which   the    opinion  of   the    Collector    was    required   and    tiie 

assessment  made,  namely — 

"  (a)  Whether  any  of  the  instruments   referred  to  in  this 
case  were  chargeable  with  any  duty. 

"(6)  With  what  amount  of  duty   was  or  were  the  same 
chargeable. 

"J.  Davidson." 
There  was  a  supplementary  statement  which  it  is  not  neces- 
sary to  set  out.  The  agreement  (marked  A)  referred  to  in  the  case 
contained  the  following  clause,  after  setting  out  the  transfer  :— 
"  Now  this  agreement  witnesseth  and  it  is  hereby  declared  thai 
it  has  been  agreed  by  and  between  the  said  M.  L.  Lang  and  the 
said  L.  A.  Lang  that  the  said  M.  L.  Lang  shall  in  consideration 
of  the  transfer  to  her  by  the  said  L.  A.  Lang  of  the  said  lands 
and  mortgages  expend  and  apply  the  sum  of  £50  per  annum 
during  the  rest  of  the  natural  life  of  the  said  L.  A.  Lang  in 
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keeping  and  maintaining  the  said  L.  A.  Lang  and  that  to  secure  ]^ 

the  performance  by  the  said  M.  L.  Lang  of  the  said  agreement  it  ^n  »*« 

has  been  further  agreed  that  the  deeds  and  documents  relating  

to  the  title  of  the  said  lands  and  mortgages  shall  be  held  by  and  '    ' 

remain   in  the   custody   of    the  said    L.   A.   Lang    until    her 
decease." 

It  was  agreed  between  the  parties  during  argument  that  to 
remedy  certain  omissions  in  the  case  as  stated,  an  affidavit 
should  be  treated  as  part  of  the  case.  It  appeared  therefrom 
that  a  statutory  declaration  had  been  made  by  M.  L.  Lang  as  to 
the  value  of  the  properties ;  in  this  declaration  it  was  set  forth 
that  the  freehold  land  was  worth  320^.,  and  the  leasehold  land  at 
332^.,  less  the  rents  payable  to  the  Crown  in  respect  of  the 
leases,  1S2L  128.,  making  the  value  of  the  leasehold  lands,  149/. 
88. ;  mortgage  (a),  2001. ;  mortgage  (b),  201, ;  mortgage  (c),  being 
a  second  mortgage,  nil.  It  was  admitted  that  the  Collector  had 
not  taken  the  rent  payable  to  the  Crown  into  consideration  in 
assessing  the  value  of  the  leasehold  lands,  and  that  he  had  taken 
the  mortgages  at  their  face  value  for  the  purpose  of  assessing 
duty. 

Cusaen  for  the  appellant — The  deed  shows  that  the  transaction 
was  a  sale,  the  purchaser  practically  providing  an  annuity  for 
the  vendor.  It  comes  within  sec.  96  (3)  of  the  Stamps  Act  1890. 
It  is  not  a  deed  of  gift,  and  there  is  no  pretence  for  saying  that 
it  is  not  bond  fit le  and  that  the  consideration  is  not  adequate. 

[Hood,  J.  How  can  I  say  it  is  adequate  unless  I  know  at 
least  the  age  of  the  vendor  or  settlor  ?] 

On  the  value  of  the  properties  transferred  it  is  apparently 
adequate.  The  Collector  should  undoubtedly  have  made  deduc- 
tions in  respect  of  the  rents  that  have  to  be  paid  to  the  Crown 
for  the  leasehold,  and  should  have  considered  the  actual  value  of 
the  mortgages,  whereas  he  has  taken  the  value  of  all  the 
securities  upon  the  basis  of  their  face  value.  This  assessment 
was  decided  to  be  wrong  in  In  re  Twopenny  (a). 

Counsel  referred  to  the  case  of  Gastlemaine  Breweiy  Go.  Ltd. 
V.  Collector  of  Imposts  (6). 

(o)    Ante,  p.  596.  (b)    [1896J  22  V.L.R.  4. 
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]^  Weigall  for   the   Collecfcor   of   Imposts — The   real   issue  is 

Jn  re  whether  this  is  a  sale  or  a  deed  of  settlement  or  gift.     It  is  not 

—  '         a  sale,  for  there  is  no  purchase-money  referred  to  in  the  agree- 

FT  J         W  I.  •/ 

*_  i       ment.     A  sale  is  well  understood.     A  mere  exchange  is  not  a 

sale  ;  the  transaction  must  be  in  the  nature  of  a  pui-chase,  a  real 
bargain  and  sale :  Exparte  Miller  &  Gray  (c).  It  is  an  agree- 
ment to  support  the  donor,  and  would  generally  be  called  a 
settlement.  No  money  need  pass  at  all,  the  donor  receiving 
merely  lodging  and  clothes.  It  does  not  come  within  the 
schedule  to  the  Act  No.  1274  (viiL),  which  refers  to  a  transfer 
for  "  a  bond  fide  adequate  pecuniary  consideration,"  because 
there  is  no  evidence  that  the  consideration  is  "  adequate,"  and  it 
is  not  "  pecuniary."  The  document  is  therefore  liable  to  be 
assessed  as  an  ordinary  deed  of  settlement.  The  Collector  made 
the  assessment  before  the  decision  in  the  case  of  In  re  Twopenny, 
and  no  doubt  was  in  error  when  he  assessed  the  duty  upon  the 
face  value  of  the  security.  The  real  question  at  issue,  however, 
between  the  parties  is  whether  the  transfer  was  a  sale  or  deed 
of  settlement. 

Guasen  in  reply — The  consideration  is  a  pecuniary  one,  if  you 
look  at  the  intention  of  the  parties  expressed  in  the  deed: 
Gaakin  v.  Rogers  (d).  The  transferee  has  to  "  expend "  the 
sum  of  50L  a  year.  The  mere  "  keeping "  of  the  vendor  would 
not  be  a  compliance  with  the  terms  of  the  deed. 

Hood,  J.  An  agreement,  bearing  date  7th  September  1898, 
made  between  M.  L.  Lang  and  L.  A.  Lang,  recites  that  the 
said  L.  A.  Lang  is  the  registered  proprietor  of  certain  lands, 
freehold  and  leasehold,  and  that  such  lands  have  been  trans- 
ferred to  M.  L.  Lang,  and  the  deed  declares  that  the  said  M.  L. 
Lang,  in  consideration  of  such  transfer,  shall  expend  and  apply 
the  sum  of  50/.  per  annum  during  the  rest  of  the  natural  life 
of  the  said  L.  A.  Lang  in  keeping  and  maintaining  the  said 
L.  A.  Lang,  and  to  secure  the  performance  thereof  the  deeds 
are  to  remain  in  the  custody  of  L.  A.  Lang.  The  first  point 
for  determination  is  whether  that  is  a  sale  of  the  lands  by  L.  A 

(c)    tl8»2]  18  V.L.R.  31.  (d)    [1866]  L.R.  2  Eq.,  p.  291. 


Digitized  by 


Google 


VOL.  XXIV.]  LXI  &  LXII  VICT.  811 


Lang  to  M.  L.  Lang,  and  I  have  not  the  slightest  doubt  that  it  ^^ 

is  not.     A  sale  contemplates  the   parting  with  property  for  a  ^«  »*« 

money    consideration,    and    also    contemplates    a    delivery    of  * 

the  property  sold  on  the  payment  of  the  money.  This,  in  .__L^' 
my  opinion,  is  merely  a  mode  of  providing  for  the  support  of 
the  owner  of  the  property  during  her  lifetime,  and  is  more 
like  an  attempt  to  evade  succession  duty  by  transferring 
properties  to  a  child  during  the  lifetime  of  the  parent,  the  child 
undertaking  to  support  the  parent  until  she  dies.  I  therefore 
think  that  this  is  not  a  sale. 

The  second  point  is  whether  this  is  a  settlement  within  the 
Stamps  Acts,  and  I  think  it  is,  as  it  was  not  given  for  a 
bond-fide  adequate  pecuniary  consideration.  I  think  there  was 
a  bond-fide  consideration,  but  there  is  no  evidence  to  show 
whether  it  is  adequate  or  not.  It  is  dlso  clear  that  there  was 
no  pecuniary  consideration.  The  consideration  the  donor  gets 
is  not  any  sum  of  money ;  it  is  support  and  maintenance,  fixed 
in  amount,  which  she  is  to  have  supplied  to  her  during  life  — 
certain  food,  clothes,  and  lodging  up  to  an  amount  fixed  by 
agreement  at  oOL  That  is  not  a  pecuniary  consideration.  What 
she  gets  is  not  money,  but  board  and  lodging.  I  think,  therefore, 
that  this  is  not  a  sale,  but  that  it  is  a  settlement  within  the  Acts. 
As  to  the  amount  of  duty  assessable,  I  think  the  Collector  is 
wrong.  It  appears  that  he  treated  the  leaseholds  as  taxable 
on  the  value  of  them — that  is,  the  value  assessed  by  the 
municipal  corporation  for  rating  purposes.  That  valuation 
would  ,be  irrespective  of  any  charges  payable  by  the  person 
holding  the  property ;  but  when  the  consideration  of  the  assess- 
ment under  the  Stamps  Act  comes  into  question  it  is  a  mistake 
to  treat  the  matter  in  the  same  way.  The  person  liable  to  the 
duty  is  only  to  pay  on  the  actual  value  of  the  land  conveyed. 
In  this  case  the  leasehold'  is  subject  to  Crown  rents,  and 
these  should  be  taken  into  consideration  in  arriving  at  the 
value  of  the  property.  The  Collector  also  was  in  error  in 
taking  the  mortgages  at  their  face  value.  The  decision  in 
Twopenny's  Case  by  the  Full  Court  shows  that  the  taxation 
imposed  on  any  security  is  to  be  assessed  on  the  market  value 
of  such   security,  and   not  on   the  nominal   or  face  value  of 
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]^  the    same.  •  I   answer   the   first    question    in   the   affirmative. 

In  re  (Counsel    intimated    that    the    amount    of    duty    chargeable 

'  in  view  of  His  Honor's  directions  would  be  3i.  88.  7d.) 

^    *  Repayment  of  the  excess  of  duty  was  ordered. 

Solicitors  for  appellant :  Lamrock,  Brown  <k  Hall, 
Solicitor  for   the   Collector  of  Imposts  :  Chiinness,  Crown 
Solicitor. 

w.  H.  M. 


F.C.  REG.  V.  ALLSOP. 

1899  Criminal    law — Perjury — Corroborative    evidence — Direct    evidence    of   several 

April  20.  witnesses, 

A  prisoner  was  charged  with  having  committed  perjury.  The  perjury  con- 
sisted in  the  prisoner  having  sworn  that  she  had  had  no  beer  in  her  possessioD 
since  coming  out  of  gaol.  Three  witnesses  were  called  for  the  prosecation,  each 
of  whom  swore  that  on  different  occasions,  all  such  occasions  being  since  the 
priBoner  had  come  out  of  gaol,  he  had  been  supplied  with  beer  by  the  prisoner. 
There  was  no  evidence  to  corroborate  the  evidence  of  each  witness  as  to  each 
occasion. 

Heldy  that  the  evidence  was  sufficient  to  sustain  the  charge  of  perjury. 

Reg,  v.  Hall  (16  V.L.R.  503)  distinguished. 

This  was  a  special  case  stated  by  Holroyd,  J.,  for  the  opinion 
of  the  Supreme  Court. 

The  following  was  the  case  stated : — 

"  At  the  last  criminal  sittings  of  the  Supreme  Court  holden 
at  Beechworth  Mary  Maria  Allsop  was  tried  before  me  and  con- 
victed of  perjury.  It  was  proved,  as  for  the  purpose  of  the  case 
which  I  am  now  stating  the  jury  must  be  taken  to  have  found, 
that  in  the  Court  of  Petty  Sessions  at  Rutherglen  on  the  I7tih 
of  January  1899,  on  the  hearing  of  an  information  against  the 
prisoner  for  unlawfully  selling  liquor  without  a  license,  she  not 
being  the  servant  or  agent  of  a  licensed  person,  the  prisoner 
having  been  duly  sworn  deposed  that  she  had  had  no  beer  in 
her  possession  since  coming  out  of  gaol,  she  having  been  liber- 
ated from  gaol  on  the  23rd  of  November  1898.  Evidence  was 
adduced  by  the  Crown  to  show  that  this  statement  was  false, 
which  so  far  as  material  was  as  follows ; — 
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"Henry   Gallagher,   sworn,  and   examined    by   the    Crown  ^•^- 

Prosecutor,  said — 'I  am  a  miner  residing   at  Great  Northern  1^99 

Extended.      I    know    prisoner   and   her    house   at    the   Great  Req. 

Northern  Extended.      I  had  beer  at  her  place,  not  dandelion        Allbop. 
beer  or  ale,  on  different  occ€isions — a  bottle  of  beer  on  Christmas 
night,  and  on  other  occasions  both  before  and  after.     There  were 
several  occasions  after  she  came  back  on  the  23rd  of  November. 
I  paid  her  on  Christmas  night  and  all  the  other  occasions.' 

"Henry  Story,  sworn,  and  examined  by  the  Crown  Pros- 
ecutor, said — '  I  am  a  baker  at  Great  Northern  Extended.  I 
know  prisoner  and  her  house  at  Great  Northern  Extended.  I 
remember  her  being  away,  and  coming  back  towards  the  end  of 
November.  After  that  I  had  drink  at  her  place — beer  and 
dandelion  ale.  By  beer  I  mean  ordinary  malt  liquor.  I  had 
beer  there  more  than  once  after  she  came  back.  I  remember 
having  some  on  Christmas  afternoon  about  3  p.m.  Steve  Boyd, 
a  friend,  was  with  me.  I  don't  remember  which  of  us  paid,  or 
whether  either  of  us  paid  on  that  occasion.  About  a  week 
before  Christmas  I  had  some  beer  at  her  place  and  paid  for  it.' 
In  cross-examination  this  witness  said,  '  I  do  not  know  what 
bitter  ale  is.  I  never  drank  bitter  ale  under  that  name.  I  have 
drunk  tonic  beer.     I  did  not  taste  what  Boyd  drank.' 

"  Stephen  Joseph  Boyd,  sworn,  and  examined  by  the  Crown 
Prosecutor,  said — *I  am  a  miner  of  Rutherglen.  I  know  prisoner 
and  her  place  at  Great  Northern  Extended.  I  have  had  beer  at 
her  place  three  times.  Once  about  a  week  before  Christmas, 
and  again  on  Christmas  Day.  Story  paid.'  In  cross-examina- 
tion this  witness  said — *  On  Christmas  Day  I  was  with  Story  at 
about  three  o'clock.     I  did  not  see  Story  pay.' 

"  After  I  had  charged  the  jury  the  witness  Story  was  re- 
called at  their  request,  and  said,  in  answer  to  their  questions — 
'  I  am  positive  the  drink  I  had  on  Christmas  Day  was  not 
dandelion  ale.  I  got  it  and  drank  it  for  beer.  It  was  not  a 
temperance  beverage  of  a  similar  colour  to  dandelion  ale.  As 
far  as  I  know  anything  about  beer,  it  was  beer.' 

"  The  witness  Boyd  was  also  recalled  at  the  request  of  the 
jury,  and  said,  in  answer  to  their  questions — '  I  am  positive  the 
drink  I  had  on  Christmas  Day  was  not  dandelion  ale.     I  am 
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^•^-  positive  it  was  not  a  temperance  beverage.      I   cannot  swear 

1899  about  the  colour.     If  I  went  into  an  ordinary  public-house  and 

Reg.  asked  for  beer,  I  should  expect  to  get  what  I  got  on  Christmas 

Day/ 

"  Before  I  charged  the  jury,  counsel  for  the  prisoner,  Mr. 
Maxwell,  submitted  that  there  was  only  one  witness  without 
corroboration  to  support  the  assio;nment  of  perjury  in  the 
prisoner's  statement  that  she  never  had  any  beer  in  her  pos- 
session since  coming  out  of  gaol.  He  contended  that  every  act 
of  serving  beer  to  customers  alleged  against  her  should  have 
been  proved,  either  by  two  witnesses,  or  at  least  by  one  witness 
with  circumstances  of  corroboration,  in  order  to  render  the 
evidence  of  such  act  available  in  support  of  the  perjury  so 
assigned,  and  that  no  such  act  had  been  so  proved.  He  cited 
Regina  v.  Hall  (16  V.L.R.  503),  which  at  first  sight  seemed  to 
me  to  be  an  authority  for  his  contention,  but,  having  some 
doubt  whether  that  case  really  governed  the  present  one,  or,  if 
it  did,  whether  it  had  been  correctly  decided,  I  thought  it  better 
to  send  the  fa^ts  to  the  jury,  and,  if  necessary,  to  submit  a  case 
upon  the  point  raised  to  the  Full  Court.  I  accordingly  directed 
the  jury  that  every  witness  who  deposed  to  having  been  supplied 
with  beer  by  the  prisoner  at  any  time  between  the  23rd  of 
November  1898,  the  date  of  her  liberation  from  gaol,  and  the 
17th  of  January  1899,  when  she  gave  evidence  in  the  Court  of 
Petty  Sessions,  contradicted  her  statement  that  she  had  no  beer 
between  those  dates,  and  consequently  that  there  was  evidence 
upon  which,  if  they  believed  it,  they  might  find  the  prisoner  to 
have  committed  perjury.  The  question  for  the  Court  is  whether 
my  direction  was  right. 

"E.    D.    HOLROYD." 

Maxwell  for  the  prisoner  —  The  evidence  to  sustain  a 
charge  of  perjury  must  be  corroborated ;  there  is  only  the 
evidence  of  one  witness  as  to  each  particular  occasion,  and  the 
(vourt  will  not  accept  the  statement  of  one  person's  oath  against 
the  oath  of  another  in  a  charge  of  perjury.  In  Russell  on  Crimes 
(6th  ed.),  p.  368,  it  is  distinctly  laid  down  that  the  evidence  of 
one   witness   is  not  sufficient,  and    the    material    circumstance 
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alleged  must    be    corroborated.     In   Reg,   v.    Hall    (a)   it   was  ^•^- 

decided  that  the  evidence  of  other  witnesses  as  to  what  occurred  1899 

on  similar  occasions  is  irrelevant  as  corroborative  evidence.  rkg. 

[a'Beckett,  J.     But  it  is  not  put  as  corroborative  evidence        allsop. 
in  the  present  case ;  there  is  specific    direct  evidence  of  three 
witnesses  which  shows  that  the  statement  made  by  the  prisoner 
was  false.] 

But  each  statement  made  by  each  evidence  is  uncorroborated 
and  has  to  stand  by  itself,  so  that  it  amounts  merely  to  the 
oath  of  one  person  against  the  oath  of  another.  This  case 
comes  clearly  within  the  principle  laid  down  in  Reg.  v.  Hall. 

[Williams,  J.  The  case  of  Reg.  v.  Shaw  (6)  is  directly  in 
point  and  is  conclusive  against  you.] 

I  admit  that  that  is  so,  but  it  is  also  in  direct  conflict  with 
the  decision  of  Reg.  v.  Hall. 

Counsel  referred  to  the  case  of  Reg.  v.  BovMer  (c). 

J.  A.  Oumer  for  the  Crown  was  not  called  upon. 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  Holroyd,  and  a'Beckett,  JJ.]  This  is  a  special 
case  stated  by  Holroyd,  J.  At  the  trial  of  the  prisoner, 
she  was  charged  with  having  committed  perjury,  and  was 
convicted  of  that  offence.  The  perjury  she  is  alleged  to  have 
committed  consisted  in  her  having  sworn  that  she  had  no 
beer  in  her  possession  since  coming  out  of  gaol.  It  is  to  be  noted 
at  the  outset  that  that  is  a  general  assignment  of  perjury  ;  it  is 
not  a  specific  assignment,  it  is  that  she  had  no  beer  in  her  posses- 
sion since  coming  out  of  gaol.  Three  witnesses  were  called  by  the 
Crown,  who  deposed  to  the  fact  that  on  different  occasions  since 
the  prisoner  came  out  of  gaol  they  had  beer  supplied  to  them  by 
her.  The  fact,  therefore,  in  issue  or  upon  which  the  perjury 
depended  was,  did  she  have  beer  in  her  possession  since  she  came 
out  of  gaol  ?  And  there  are  three  witnesses  called  to  negative 
her  statement  that  she  had  not,  and  to  prove  the  falsity  of  that 
statement.     It  is  not  a  question  of  corroborative  evidence,  but 

(a)    [1890]  16  V.L.R.  603.  {c)     [1852]  3  Car.  &  Kir.,  p.  238. 

(6)    [1865]  Leigh    &    Cave's    Crown 
Cases  579. 
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^•^-  three  witnesses  are  called  who  give  direct  testimony  that  since 

1899  she  came  out  of  gaol  she  did  have  beer  in  her  possession.    Though 

rbg.  it  is  true  that  each  witness  deposed  to  having  got  the  beer  on 

Allsop.        different  occasions,  it  was  all  directed  to  a  time  since  she  came 
":         -     out.     It  appears  to  me  that  the  rule  of  law  is  satisfied — viz., 

that  to  convict  of  perjury  you  must  have  two  witnesses  to  prove 

that  the  fact  alleged  by  prisoner  is  false,  or  one  witness  with 
corroborative  evidence.  The  question  of  corroboration  does  not 
arise  here,  because  you  have  three  witnesses  to  prove  that  the 
fact,  to  which  the  prisoner  swore  was  absolutely  untrue.  With- 
out any  authority  that  would  appear  to  settle  the  matter,  but 
there  is  an  authority  of  high  character  in  support  of  that  view. 
In  the  case  of  Reg.  v.  Shaw  (d)  the  prisoner  was  charged  with 
having  committed  perjury  in  that  he  swore  he  was  not  in  a 
certain  public-house  on  a  certain  day,  and  also  that  he  was  not 
on  that  day  even  in  the  particular  village  in  which  the  public- 
house  was  ;  a  policeman  was  called  and  swore  that  he  saw  him 
in  the  public-house  on  that  day,  another  witness  was  called  who 
swore  that  he  saw  him  near  the  public-house  and  going  in  its 
direction  on  that  day,  and  a  third  witness  proved  that  he  saw 
him  in  the  village  on  that  day.  As  to  the  first  assignment  the 
Court  held  that  there  was  only  the  direct  evidence  of  the  police- 
man, but  that  that  evidence  was  corroborated  by  the  fact  that 
another  witness  saw  him  near  the  public-house  and  going  in  its 
direction.  As  to  the  second  assignment  the  Court  did  not  deal 
with  the  question  of  corroborative  evidence ;  they  said  it  was 
not  a  question  of  corroboration,  but  that  there  was  direct 
evidence  of  three  witnesses  that  the  prisoner  was  in  the  village. 
Here  it  is  exactly  the  same.  There  are  three  witnesses  who  say 
this  prisoner  did  have  beer  in  her  possession  since  she  came  out 
of  gaol.  Then  it  is  said  we  are  confronted  with  an  opposite 
authority  in  Reg,  v.  Hall  (e),  upon  which  Mr.  Maxwell  relies. 
I  am  free  to  admit  that  at  first  sight  it  did  appear  to  me  to  be 
an  authority  in  favour  of  the  prisoner,  but  when  looked  at  it  is 
clearly  distinguishable,  and,  as  far  as  we  can  judge,  rightly 
decided.     In  that  case  there  were  six  assignments  of  perjury 

(t/)    Leigh   and  Cave's  Crown  Cases       (c)     16  V.L.R.  503. 
579. 
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against  the  defendant.     Three  of  them  were  general  in  their  ^•^' 

terms  (as  in  the  present  ease)  and  three  were  specific  assign-  1899 

ments  (His  Honor  read  the  assignments  as  set  out  in  the  report).  Rkg. 

In   delivering  judgment  the  Court   said — *'  The  whole  of   the   •    allsop. 
charges  against   the  prisoner  must   have  been  affected  in   the  .: —    , 

minds  of  the  jury  by  the  evidence  on  these  three  assignments  ; " '- — 

that  refers  to  the  three  gexieral  assignments,  because  the  judg- 
ment proceeds — "The  other  three  assignments  are  specific 
assignments,  charging  him  with  having  stated  falsely  that  he 
never  asked  a  particular  person  to  sign  a  statement  or 
biography.  The  jury  have  found  a  general  verdict.  That 
verdict  cannot  stand,  as  it  was  in  part  founded  upon  assignments  , 

for  perjury  which  were  not  proved "  (that  again  refers  to  the 
three  specific  assignments),  "  and  the  jury  ought  to  have  been 
directed  not  to  find  for  the  Crown  on  them.  The  case  must 
therefore  go  down  for  trial  again."  Now,  what  I  understand 
the  Court  to  have  done  is  this :  as  to  three  assignments  there 
was  no  such  evidence  as  the  law  requires ;  as  to  the  other  three 
assignments  there  was  sufficient  evidence.  The  whole  six  assign- 
ments went  to  the  jurj^  and  the  jury  found  a  general  verdict, 
and  the  evidence  upon  one  set  of  the  assignments  no  doubt 
influenced  the  finding  of  the  jury  upon  the  other  set,  and  under 
those  circumstances  the  Court  would  not  quash  the  conviction. 
And  why  ?  Because  there  was  evidence  to  go  to  a  jury  upon 
certain  of  the  assignments,  while  upon  the  other  three  there  was 
not,  so  they  adopted  the  course  of  ordering  a  new  trial.  It  is 
possible  that  there  are  dicta  in  that  case  which  go  further  than 
the  law  warrants,  but  the  conclusion  is  one  from  which  we  see 
no  reason  to  differ. 

Conviction  ajffinned. 

Solicitor  for  Crown  :  Guinness,  Crown  Solicitor. 
Solicitors  for  prisoner  :  Gavan  Duffy,  King  <t  Aheam. 

w.  H.  M. 


V.L.R..  Vol    XXIV  BBB 
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1890  [LUNACY  JURISDICTION.] 

^*''^^'  In  re  DICKSON. 

^^^»  ^'         Lunacy  Act  1890  {No.  1113),  m.  129,  l^X^-^LwuUie  damicUed  abroad^Foragn 
commission — MaMer  in  Lunacy — CommiUu — "  Management  " — Costs, 

The  Coart  may,  under  sec.  130  of  the  Lunacy  Act  1800,  when  giving  "  orders 
in  respect  of  the  management  "  of  a  lunatic's  estate,  direct  the  Victorian  com- 
mittee to  realize  the  personal  estate,  and  to  remit  the  proceeds  to  the  committee 
of  the  lunatic's  residence  and  domicile. 

There  is  no  jurisdiction  to  provide  for  the  costs  of  an  application  under  sec. 
130  of  the  Lunacy  Act  1890  out  of  the  lunatic's  estate. 

Motion  on  behalf  of  the  Master  in  Lunacy  under  the 
Lunacy  Act  1890,  sec.  130,  for  leave  to  file  of  record  in  this 
Court  a  copy  of  an  inquisition  taken  in  New  Zealand,  and  duly 
certified  by  the  proper  officer  of  the  Supreme  Court  of  that 
province,  whereby  one  Frances  Dickson  was  found  of  unsound 
mind  and  incapable  of  managing  herself  and  her  affairs,  and 
for  the  appointment  of  the  Master  as  committee  in  Victoria  of 
the  estate  of  Frances  Dickson,  and  for  certain  directions  in 
respect  of  the  management  of  her  estate  in  Victoria,. 

The  evidence  before  the  Court  disclosed  that  the  lunatic  was 
domiciled  in  New  Zealand,  and  that  an  inquisition  had  been 
held  in  the  matter  before  a  Judge  of  the  Supreme  Court  of 
New  Zealand,  under  the  provisions  of  the  Act  of  the  Parlia- 
ment of  New  Zealand  known  as  the  Lunatics  Acty  46  Vicfc. 
1882  (No.  34),  and  a  copy  of  the  inquisition  was  duly  verified 
and  certified.  It  also  appeared  that  the  Public  Trustee  of  New 
Zealand  was  by  the  law  of  that  province  the  committee  in 
New  Zealand  of  the  person  and  estate  of  the  lunatic,  and  that 
the  present  motion  was  made  at  his  request.  An  Act  of  the 
New  Zealand  Parliament,  the  Public  Trust  Office  Act,  58  Vict. 
1894  (No.  50),  was  before  the  Court. 

It  was  shown  by  the  evidence  that  the  lunatic  was  incur- 
able, and  was  detained  in  a  public  asylum  in  New  Zealand  ;  that 
her  estate  in  New  Zealand  consisted  of  a  small  piece  of  land 
and  a  house,  upon  which  her  husband  and  family,  a  son  and 
daughter,  resided ;  that  the  means  of  her  husband  and  family 
were  very  limited,  and  that  the  husband  and  daughter  were  in 
ill  health.     The  estate  of  the  lunatic  in  Victoria  consisted  of 
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land  at  Ballarat,  moneys  deposited  in  the  Savings  Bank  and  on  ^^^ 

fixed  deposit  with   the  Colonial  Bank   of  Australasia  in  Mel-  f^re 

Dickson. 
bourne,  and  some  preference  shares  in  this  bank. 

The  motion  asked  that  the  Master  might  be  empowered  to 
collect,  get  in,  and  realize  the  real  and  personal  estate  of  the 
lunatic  in  Victoria,  and  remit  the  proceeds  to  the  Public  Trustee 
in  New  Zealand. 

Notice  of  the  motion  was  not  served  upon  the  lunatic. 

Starke  in  support — The  Court  in  Victoria  will,  by  reason  of 
the  comity  of  nations,  recognize  the  appointment  of  the  Public 
Trustee.  The  position  of  the  Public  Trustee  is  defined  by  the 
New  Zealand  Act,  58  Vict.  1894  (No.  50).  Sec.  29  of  this  Act 
shows  how  funds  in  his  hands  may  be  dealt  with.  All  the 
moneys  received  by  the  Public  Trustee  are  paid  into  a  common 
fund  and  invested  as  one  fund,  but  that  fund  is  guaranteed  by 
the  consolidated  revenue  of  New  Zealand.  Handing  the  prin- 
cipal over  is  management,  though  it  may  conclude  the  manage- 
ment. The  Court  recognizes  the  committees  appointed  in 
foreign  countries.  If  the  foreign  countrj'-  is  also  the  domicile 
then  the  foreign  committee  is  recognized.  The  Court  will  order 
money  to  be  handed  over  to  committees  in  foreign  countries. 
Sometimes  only  the  income  is  given:  In  re  Brown  (a);  In 
re  De  Linden  (6).  The  word  '* management"  is  not  limited  in 
meaning.  The  section  w«is  passed  after  the  decision  of  Webb,  J., 
in  In  re  Crozier  (c),  because  he  held  in  that  case  that  the 
Court  had  no  summary  power  of  appointing  a  committee. 
That  case  also  decides  the  right  of  the  Public  Trustee  to  get 
in  the  personal  estate  in  Victoria,  and  this  motion  is  at  his 
request.  The  administration  of  the  estate  in  Victoria  is 
ancillary  to  that  in  New  Zealand.  Sec  230  recognizes  that 
the  Court  in  dealing  with  a  lunatic's  estate  may  hand  over 
stocks  and  shares  to  a  foreign  curator.  (Counsel  referred  to 
Dicey  on  Conflict  of  Laivs,  rule  lr36.)  On  the  materials  before 
the  Court  it  is  admitted  there  is  no  jurisdiction  to  order  a 
sale  of  the  real  estate. 

(a)  [1895]  2  Ch.  666.  {b)    [1897]  1  Ch.  453. 

(c)  [1887]  13  V.L.R.  362. 
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1899  Hood,  J.     I  think  this  is  an  application  that  I  ought  to 

In  re         grant.      There  is  some  doubt  as  to  the  strict  construction  of 
Dickson. 
'       sec.  130  of  the  Luriacy  Act  1890,  which  provides  for  giving 

^  '  directions  as  to  the  management  of  the  estates  of  lunatics,  but 

the   section  is  one  which  should,  in  my  opinion,  be  liberally 

construed  in  cases  like  this,  and  I  think  I  am  at  liberty  to  read 

the   word  "management"   as   meaning  to  collect   the  personal 

assets,   realize    them,  and   remit    the   proceeds   to   the   Public 

Trustee  in  New   Zealand.     The  Master  may   lease  the  realty 

and  remit  the  proceeds  to  the  Public  Trustee. 

Starke — I  ask  for  an  order  under  sees.  229  and  231,  directing 

the  manager  of  the  Colonial   Bank   at  Melbourne  to  transfer 

the  shares  in   that  bank   at  the  direction  of  the   Master  in 

Lunacy.     He  is  merely  curator.      There  is  no  vesting:   In  re 

Brown  (d).    On  the  question  of  costs,  it  is  submitted  that  sec.  128 

gives  power  to  the  Court  to  make  provision  for  the  costs  of  this 

motion  out  of  the  lunatic's  estate,  because  sec.  130  is  merely  a 

summary  method  of  effecting  the  same  purpose  as  the  inquiries 

mentioned  in  that  section.     The  motion  is  merely  a  substitute 

for  the  inquiry ;  but  if  not,  there  is  inherent  power  in  the  Court 

to  make  such  an  order. 

f 

Hood,  J.     I  grant  the  order  directing  the  manager  of  the 

Colonial  Bank  to  transfer   the   shares   to  any   person  at  the 

direction  of  the  Master  in  Lunacy. 

As  to  costs,  I  think  sec.  128  applies  only  to  an  inquiry,  and, 

therefore,   does  not  cover  the  present  csise.      I  see  no  power 

to  grant  costs. 

Application  granUd. 

Solicitors  for  the  applicant :   Weigall  &  Dobson. 

R.  H.  c. 
id)    [1S95]  2  Ch.  666,  per  Lindley,  L.J. 
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[IN  CHAMBERS.]  1899 

In  re  sharp.    RUSSELL  v,  SHARP  and  Othees.  MardiVQ, 

LimitcUion  of  action — Money  due  upon  mortgage — Settlement— Htuband  and  wife         Hood,  J. 
—  GmistrucUve    payment  —  Cause    of    action  —  Supreme    Court    Act     1890 
[No.  1142),  «.  S3. 

In  1866,  by  an  ante-nuptial  settlement,  certain  moneys  were  settled  upon 
trast  to  pay  the  income  thereof  to  the  wife  of  the  settlor  during  her  life,  and 
after  her  death  to  hold  the  same  for  the  issue  of  the  marriage.  The  moneys  so 
settled  were,  in  September  1871,  advanced  by  the  trustees  to  the  settlor  upon 
mortgage.  The  mortgage  contained  a  covenant  for  repayment  of  the  money 
advanced,  and  interest,  on  30th  March  1872  ;  but  there  was  a  proviso  that  if  the 
interest  was  punctually  paid  to  the  mortgagees,  the  latter  would  not  call  in  the 
principal  sum  until  September  1882.  There  was  no  evidcDce  that  any  interest 
was  paid.  The  settlor  and  his  wife  lived  amicably  together  from  the  date  of  the 
settlement  until  her  death  in  1892. 

Held,  that  this  latter  fact  did  not  give  rise  to  an  inference  of  payment  of 
interest,  and  did  not  amount  to  constructive  payment,  and  that  therefore  the 
Statute  of  Limitationa  began  to  run  on  30th  March  1872. 

In  re  Hawes  (62  L.  J.  Ch.  463)  distinguished. 

Originating  Summons. 

Thomas  Colin  Sharp,  who  died  31st  January  1898,  by  his 
will  dated  29tb  April  1897  appointed  the  Equity  Trustees 
Executors  and  Agency  Company  Limited  executor  and  trustee 
thereof,  and  directed  his  trustee  to  convert  all  his  estate  into 
money,  and  to  stand  possessed  of  the  moneys  arising  from  the 
conversion  upon  trust,  after  payment  thereout  of  a  legacy  of 
50{.  to  the  Ballarat  Hospital,  to  divide  the  rest  and  residue  into 
twelve  equal  parts ;  and  the  testator  gave  two  of  such  twelfth 
parts  to  his  son  Thomas  Colin  Sharp  the  younger,  two  other 
twelfth  parts  to  his  son  James  Herbert  Welsby  Sharp, 
four  twelfth  parts  to  his  daughter  Janet  Mary  Sharp,  for 
her  separate  use,  without  power  of  anticipation,  and  after  her 
death  to  her  children,  and  the  issue  of  any  of  her  children  who 
may  have  died  in  her  lifetime,  in  equal  shares  per  stirpes.  In 
case  of  her  death  without  issue  the  testator  gave  the  said  four 
twelfth  parts  to  his  three  sons  in  certain  proportions ;  and  the 
i^emaining  four  twelfths  he  gave  to  his  son  John  Adair  Sharp. 
The  testator  directed  that  the  share  of  his  daughter  during  her 
life,  and  of  his  son  John  Adair  Sharp  until  his  coming  of  age, 
should  be  invested  by  his  trustee  upon  first  mortgage  of  real 
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1^  estate  in  Victoria  or  in  Victorian   Government  or  municipal 

^«  re  debentures,  or  in  debentures  of  the  Melbourne  and  Metropolitan 

— -'         Board  of  Works.     And  he  authorized  his  trustee  in  his  dis- 

^^  *    •        cretion  to  postpone  the  conversion.     By  a  codicil  dated  13th 

August  1897  the  testator  appointed  his  son  Thomas  Colin  Sharp 

and  the  Equity  Trustees,  etc.,  Company  executors  and  trustees, 

but  in  all  other   respects   confirmed  his   will.     By  a  further 

codicil    dated   10th   January  1898   the   testator   confirmed  his 

original  will  in   all  particulars  material  to  and  stated  in  this 

report. 

On  the  7th  February  1866  an  ante-nuptial  settlement  was 
executed  by  and  between  Thomas  Colin  Sharp,  Mary  Elizabeth 
Welsby  Russell,  his  intended  wife,  and  three  trustees  therein 
named,  by  which  the  sum  of  1500i.  and  certain  personal  efi*ects 
were  settled  by  him  upon  trust,  inter  alia  that  after  the 
marriage  the  trustees  or  trustee  for  the  time  being  should  during 
the  lives  of  T.  C.  Sharp  and  M.  E.  W.  Russell,  and  the  life  of  the 
survivor  of  them,  with  their,  his,  or  her  consent  in  writing,  and 
after  the  decease  of  such  survivor  then  at  the  discretion  of  the 
trustees  or  trustee  for  the  time  being,  to  lay  out  and  invest  the 
sum  of  1500i.  upon  certain  securities,  including  real  estate  and 
bank  shares  in  the  colony  of  Victoria,  and  to  pay  the  interest, 
etc.,  to  M.  E.  W.  Russell  during  her  life,^or  to  pay  the  same  "to 
such  person  or  persons  as  she  shall  by  note  in  writing  notwith- 
standing any  coverture  she  may  be  under  but  not  by  way  of 
anticipation  direct  and  in  default  thereof  to  pay  the  same 
interest  etc.  into  her  own  hands  or  otherwise  to  permit  her  to 
receive  the  same  for  her  sole  and  separate  use  ....  and 
free  from  the  debts  control  and  engagements  of  any  husband 
.  .  .  .  and  so  that  she  shall  have  no  power  to  ...  . 
anticipate  the  said  interest  etc.'*  And  from  and  after  the 
decease  of  the  said  M.  E.  W.  Russell  the  trust  moneys  and  the 
furniture  were  to  be  held  in  trust  for  the  children  "  and  remoter 
issue  "  of  the  marriage  in  equal  shares  in  default  of  any  appoint- 
ment by  the  parents  or  by  the  survivor  of  them. 

The  trustees  under  the  settlement  received  the  money  and 
invested  it  in  bank  shares  and  upon  mortgage.  In  1871  they 
called  in  the   investments,  and  on  30th   September   1871  the 


Digitized  by  VjOOQiC 


VOL.  XXIV.]  LXI  &  LXII  VICT.  823 

trustees   advanced   the   1500i.   to   Thomas    Colin   Sharp   upon  ]^ 

mortgage  of  real  estate  in  Grey-street,  East  Melbourne.     Under         In  re 

the  instrument  of  mortgage   the  mortgagor  covenanted   with  ' 

the  mortgagees  to  repay  the  moneys  on  the  30th  March  1872  ^    *    ' 

with  interest  at  6  per  cent.  There  was  also  a  covenant  by  the 
mortgagor  Sharp  "that  if  the  said  sum  of  1500J.  or  any  part 
thereof  shall  remain  unpaid  after  the  said  30th  March  next  he 
•  .  .  .  will  so  long  as  the  same  sum  or  any  part  thereof 
shall  remain  unpaid  pay  to  "  the  mortgagees  interest  thereon  at 
the  rate  of  6  per  cent.,  payable  half-yearly  on  30th  March  and 
30th  September.  •"  Provided  always  ....  that  if  the 
said  Thomas  Colin  Sharp  ....  shall  on  every  30th 
March  and  30th  September  until  the  30th  September  1881  or 
within  thirty  days  after  each  of  the  said  days  respectively  pay 
to"  the  mortgagees  interest  upon  the  1500i.  at  the  above  rate 
up  to  the  same  half-yearly  days  of  payment  respectively,  and 
"  shall  perform  ....  all  the  covenants  ....  herein 
contained  and  on  the  part  of  the  said  Thomas  Colin  Sharp 
....  to  be  performed  then  "  the  mortgagees  "  will  not  before 
the  30th  September  1881  call  in  the  said  principal  sum  of  1500^. 
or  any  part  thereof.  Provided  also  and  it  is  hereby  agreed  and 
declared  that  the  said  Thomas  Colin  Sharp  ....  shall 
not  before  the  said  80th  September  1881  compel  the  said " 
mortgagees  to  receive  the  1500^.  or  any  part  of  it.  It  was 
further  agreed  between  and  by  the  several  mortgagees  that  the 
1500i.  was  money  belonging  to  them  on  a  joint  account.  The 
mortgage  deed  also  contained  a  power  of  sale  by  the  mortgagees, 
exercisable  after  the  30th  March  1872,  but  with  this  proviso — 
"  Provided  always  and  it  is  hereby  declared  and  agreed  that  the 
said  George  Thomson  Bald,  Joseph  Dougall,  and  Thomas  Russell 
or  the  survivors  or  survivor  of  them  or  the  executors  or  adminis- 
trators of  such  survivor  their  or  his  assigns  shall  not  exercise  the 
power  of  sale  unless  and  until  default  shall  have  been  made  in 
payment  at  the  time  hereinbefore  appointed  for  payment  thereof 
of  the  principal  money  or  interest  the  payment  whereof  is 
intended  to  be  hereby  secured  and  they  or  he  shall  have  given  a 
notice  in  writing  to  the  said  Thomas  Colin  Sharp  his  heirs 
executors  administrators  or  assigns  to  pay  off  the  moneys  for  the 
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]^  time  being  owing  on  the  security  of  these  presents  or  left  a  notice 

In  re  in  writing  to  that  eflfect  at  or  upon  some  part  of  the  said  premises 

hereinbefore  expressed  to  be  hereby  granted  and  default  shall 

'  have  been  made  in  payment  of  the  whole  or  part  of  such  moneys 

for  three  calendar  months  from  the  time  of  giving  or  leaving 
such  notice  or  unless  and  until  the  whole  or  part  of  some  half- 
yearly  payment  of  interest  which  shall  become  due  on  the 
security  of  thase  presents  shall  have  become  in  arrear  for  one 
calendar  month  and  every  such  notice  as  aforesaid  shall  be 
sufficient  though  not  addressed  to  any  person  or  persons  by 
name  or  designation  and  notwithstanding  the  person  or  any  of 
the  persons  affected  thereby  may  be  unborn  unascertained  or 
under  disability."  There  was  also  a  proviso  that  the  mortgagor 
attorned  tenant  from  year  to  year  to  the  mortgagees  in  respect 
of  the  mortgaged  premises  at  a  yearly  rent  of  901.,  dating  from 
30th  September  1871,  and  payable  half-yearly,  together  with  a 
proviso  for  re-entry  without  notice.  The  mortgagor  covenanted 
also  to  insure  the  mortgaged  premises  against  iire  in  the  names 
of  the  mortgagees. 

Thomas  Colin  Sharp  and  Mary  Elizabeth  Welsby  Sharp  lived 
together  as  man  and  wife  amicably  and  continuously  from  the 
date  of  the  indenture  of  settlement  until  28th  May  1892,  when 
the  wife  died.  There  were  four  children  of  the  marriage,  viz.— 
Thomas  Colin,  James  Herbert  Welsby,  Janet  Mary,  and  John 
Adair,  who  were  still  living,  and  all  except  the  last-named,  John 
Adair  Sharp,  had  attained  the  age  of  twenty-one  years.  During 
Mrs.  Sharp's  lifetime  no  appointment  was  made  in  pursuance  of 
the  power  in  the  settlement.  T.  C.  Sharp  did  not  during  his 
life  exercise  any  power  of  appointment  under  the  settlement. 
Probate  of  his  will  and  codicils  was  granted  to  the  executors,  the 
Equity  Trustees  Executors  and  Agency  Company  Limited  and 
Thomas  Colin  Sharp  the  younger,  on  27th  April  1898. 

An  originating  summons  was  taken  out  by  Thomas  Russell 
as  the  sole  trustee  of  the  indenture  of  settlement  made  by  and 
between  T.  C.  Sharp  and  M.  E.  W.  Russell,  asking  that  the 
following  matters  arising  in  the  administration  of  the  trusts  of 
the  settlement  and  of  the  estate  of  T.  C.  Sharp  be  determined  : — 
1,  Whether  the  sum  of  1500i.,  being  moneys  lent  by  the 
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trustees  of  the  ante-nuptial  settlement  to  Thomas  Colin  Sharp  ||^ 

deceased,  is  payable  by  the  executors  and  trustees  of  the  will  I^  ^ 

and  codicils  of  T.  C.  Sharp  out  of  his  a^ssets  to  the  plaintiff  as 
trustee  of  the  settlement,  or  whether  payment  of  this  sum  is 
barred  by  the  Statute  of  Limitations  ? 

2.  Whether  interest  on  the  said  sum  of  ISOOi.  is  payable  by 
the  executors  and  trustees  of  the  will  and  codicils  of  Thomas 
Ciolin  Sharp  deceased  to  the  plaintiff  as  trustee  of  the  settlement, 
and  if  so,  from  what  date  and  at  what  rate  ? 

3.  To  what  person  or  persons  do  the  proceeds  of  the  furni- 
ture comprised  in  the  ante-nuptial  settlement  belong,  and  in 
what  shares  ? 

Hayes  appeared  for  the  plaintiff — The  Statute  of  Limitations 
does  not  run  until  1881.  The  mortgage  is  under  seal,  and  the 
principal  moneys  were  not  due  under  it  until  30th  September 
1881.  In  another  view,  the  statute  began  to  run  upon  the 
death  of  Mrs.  Sharp. 

Counsel  referred  to  In  re  Hawes  (a). 

F.  0.  Duffy  appeared  for  James  H.  W.  Sharp,  John  Adair 
Sharp,  and  Janet  Mary  Sharp — There  is  a  covenant  of  the 
mortgage  to  pay  the  1500i.  in  1872.  The  money  is  then  due, 
and  the  later  covenant,  deferring  payment  until  1881,  only 
operates  if  T.  C.  Sharp  did  certain  things,  which  he  has  not 
done.  In  the  case  of  In  re  Hawes  the  parties  appear  to  have 
had  a  common  purse,  and  the  decision  is  based  on  the  fact  that 
husband  and  wife  are  one.  Where  the  same  hand  both  gives 
and  receives  there  is  no  need  of  a  receipt.  When  the  wife  was 
incapable  of  holding  property,  payment  to  the  husband  was 
payment  to  the  wife :  Caton  v.  Rideout  (b).  That  view  is  no 
longer  tenable. 

[Hayes  referred  to  Topham  v.  Booth  (c).] 

The  fact  that  husband  and  wife  live  in  amity  is  not  suflScient. 

Herheii,  Barrett  appeared  for  T.  C.  Sharp — The  statute  does 
i^ot  run.    As  soon  as  it  is  proved  that  the  husband  and  wife 

(o)  [1892]  62  L. J.  Ch.  463.         (6)  [1850]  19  L.J.  Ch.  408. 
(c)  [1887]  35  Ch.  D.  607, 
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^^^  lived  together  in  amity,  the  payment  of   the  money  is  to  be 

^»  ^         presumed.     There  is  no  evidence  that  she  did  not  ask  and  that 
Sharp. 

she  was  not  paid.     It  is  not  essential  that  the  money  should 

actually  pass  :  Maber  v.  Maber  (d). 

Schutt  appeared  for  the  Equity  Trustees  Executors  and 
Agency  Company  Limited. 

Hood,  J.  The  question  here  is  whether  the  StcUuU  of 
Limitations  has  run  in  this  case.  In  my  opinion  it  has.  The 
covenant  by  the  mortgagor  is  to  pay  the  principal  at  the  termina- 
tion of  six  months,  with  a  proviso  that  if  the  interest  is  regularly 
and  punctually  paid  the  principal  sum  should  not  be  called  in 
for  the  period  of  ten  years. 

The   only  point  therefore   in   the   case  is  whether  or  not 
payment,  or  what  would  amount  to  payment,  of  interest  has 
been  made.     It  is  admitted  that  no  actual  payment  has  been 
made  to  the  trustee,  but  I  am  asked  to  draw  the  conclusion  from 
the  facts  before  me  that  there  has  been  a  constructive  payment 
between  husband  and  wife.     This  I  am  utterly  unable  to  do. 
The  case  of  In  re  Hawes  (e),  relied  upon  by  Mr.  Hayes,  is  clearly 
distinguishable.     In  that  case  the  parties  to  the  settlement  were 
living   together  amicably,  the   wife   knew  of  her  rights,  and 
words  were  used  by  her  which  showed  that  the  moneys  of  both 
formed  a  common  fund  for  housekeeping  purposes.    The  wife 
was  quite  content  that  the  husband  should  use  the  money  in 
that  way  instead  of    paying  it  to  her   and    receiving  it   back 
again.     In  the  present  case  the  only   ioj^i    before  me  is   that 
the  parties  were  living  together  as  man    and    wife  in   amity, 
and  from   this  fact    I   am   asked   to    presume  that  something 
which     amounts    at    law     or    in    equity    to    payment     took 
place.     I  think  this  is  a  violent  assumption,  and  I  decline  to 
make  it.     Upon  that  ground  I  decide  that  the  debt  is  barred. 
The   same   answer   will    apply   to   the   second   question.      The 
third  question  seems  to  me  utterly  unnecessary,  but  my  answer 
to  it  is  that  the  same  person  takes  the  proceeds  of  furniture 
as  would  have  taken  the  furniture  itself. 

(rf)    [1867]  L.R.  2  Exch,  153.  {f)    62  L,J.  Ch.  643. 
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The  costs  of  Janet  Mary  Sharp  and  John  A.  Sharp  will  be 
paid  by  the  plaintiff.  I  fix  these  at  SL  Ss,  The  Equity  Trustees, 
etc.,  Co.  Ltd.  will  get  its  costs  out  of  the  estate  as  between 
solicitor  and  client.  I  say  nothing  about  the  costs  of  defendant 
T.  C.  Sharp.     The  plaintiff  will  bear  his  own  costs. 

Solicitors  for  plaintiff:  Goldsmith  &  Sharp. 
Solicitor  for  defendants  J.  A.  and  J.  M.  Sharp  :  Newman. 
Solicitors  for  defendants  the  Equity  Trustees,  etc.,  Co.  Ltd. : 
Abbott  &  Beckett. 

Solicitors  for  defendant  T.  C.  Sharp :  Evarta  &  Magtei^s. 

R.  H.  0. 


827 

1899 

In  re 
Sharp. 

Hoodf  J. 


[DIVORCE  AND  MATRIMONIAL  CAUSES  JURISDICTION.] 

DEV^RIA  V.  DEVERIA. 

Practice — Procedure — Dtvorce— Personal  service — Substituted  service — **Ca7inot" 
—Jurisdiction  of  Gourt— Divorce  Rules  1885,  r.  \(i— Marriage  Act  1890  {No. 
nm\s.  108. 

The  Court  has  no  power  under  sec.  108  of  the  Marriage  Act  1890,  and  r.  10 
of  the  Divorce  Rules  1885  to  order  substituted  service  of  a  citation  on  a  respondent 
who  may  be  personally  served. 

The  word  "  cannot "  in  r.  10  does  not  mean  inability  by  reason  of  want  of 
money. 

Application  by  a  petitioner  in  a  suit  for  dissolution  of 
marriage  to  dispense  with  personal  service  of  the  citation  upon  a 
respondent  who  was  now  resident  in  Singapore.  The  facts  are 
set  out  suflSciently  by  Hodges,  J.,  when  giving  judgment. 


1899 
March  Zy 
AprU  19. 

Hodges'^, 


Woolf  for  the  applicant. 


Gvur.  adv.  lywLt 


Hodges,  J.  I  was  asked  in  this  case  to  dispense  with  per- 
sonal service  and  to  grant  some  mode  of  substituted  service.  The 
affidavit  was  founded  upon  a  notion  that  an  application  would 
be  made  that  the  Court  should  direct  that  the  service  might  be 
proved  by  affidavit  evidence,  but  that  was  abandoned  on  the 
application  as  one  which   the   Court  could  not  grant,  and   it 
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was  then  asked  to  dispense  with  personal  service  on  the 
ground  that  the  respondent  was  in  Singapore  and  that  it 
would  be  expensive  to  serve  him,  and  the  petitioner  was  a 
person  of  no  large  means — practically,  of  very  small  means. 
It  was  contended  that  I  had  power  to  grant  this  application 
under  sec.  108  of  the  Marriage  Act  1890,  which  provides 
that  "  every  such  petition  shall  be  served  on  the  party  to  be 
affected  thereby  either  within  or  without  Victoria  in  such 
manner  as  the  Court  shall  by  any  general  or  special  order  from 
time  to  time  direct  and  for  that  purpose  the  Court  shall  have 
and  exercise  all  the  powers  it  now  possesses  by  law.  Provided 
that  the  said  Court  may  dispense  with  such  service  altogether  in 
case  it  shall  seem  necessary  or  expedient  so  to  do."  The  general 
order  on  the  subject  is  rule  10  of  the  Divorce  Rules,  which  pro- 
vides that  "  in  cases  where  personal  service  cannot  be  effected 
application  may  be  made  to  the  Court  or  a  Judge  to  substitute 
some  other  mode  of  service  or  to  dispense  with  service  altogether 
and  every  such  application  shall  be  made  upon  affidavits  stating 
when  where  and  for  what  period  the  person  to  be  served  lived 
within  the  colony  of  Victoria  and  whether  as  married  or  single 
and  where  such  person  is  and  is  domiciled  at  the  time  of  the 
application  and  also  the  means  or  mode  of  service  expected  to  be 
effected."  Now,  it  is  contended  that  under  the  Act  and  the  rule 
taken  together,  I  had  power  in  this  case  to  order  some  mode  of 
substituted  service.  I  observe  with  regard  to  rule  10  that  it 
says  that  in  cases  where  personal  service  cannot  be  effected 
application  may  be  made  to  the  Court.  In  this  case  service  can 
be  effected,  and  the  only  difficulty  arises  from  the  fact  that  it 
will  cost  money,  but  the  word  "  cannot "  in  no  way  applies  to 
this  case  except  in  the  sense  that  the  petitioner  is  a  poor  person 
and  has  not  the  means  to  effect  personal  service.  In  my  opinion 
it  would  introduce  into  the  administration  of  justice  most 
dangerous  principles  if  the  Court  proceeded  to  consider  whether 
a  suitor  was  poor  or  rich,  the  extent  of  his  means  and  the 
amount  of  expense  it  would  put  him  to  do  this  or  to  do  that. 
Taking  this  case  as  an  instance,  if  the  petitioner  were  a  wealthy 
person,  then  he  would  be  called  upon  to  expend  his  money  in 
serving.     If  he  were  not  wealthy,  but  were  possessed  of  moderate 
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means,  the  Court  would  have  to  investigate  the  extent  of  his 
means  to  see  whether  it  would  be  fair  to  make  him  expend  so 
much  of  his  means  to  effect  service  in  Singapore.  If  the  person 
were  impecunious,  then  the  application  might  be  made  to 
dispense  with  personal  service,  even  if  the  person  to  be  served 
were  in  Victoria,  because  the  petitioner  had  not  the  means  to 
send  anyone  to  Ballarat,  Bendigo,  or  Castlemaine,  and  therefore 
it  would  be  a  denial  of  justice  not  to  make  an  order  dispensing 
with  personal  service.  This  would  be  a  most  dangerous  prin- 
ciple, and  I  do  not  think  it  is  the  meaning  of  "  cannot  "  in  the 
rule,  and  therefore  I  do  not  think  I  can  direct  substituted 
service  in  this  case.  I  have  been  unable  to  find  any  authority 
where  the  Court  has  on  such  a  ground  dispensed  with  personal 
service  and  directed  some  other  mode  of  service.  I  must  there- 
fore refuse  the  application. 

Application  refused. 

Solicitors  for  applicant :  Grisp,  Cameron  &  Rennick. 

R.  H.  c. 


1899 
Deveria 

V. 

Deveria. 
Bodgea,  J, 


[IN  CHAMBERS.] 

CORSAIR  CONSOLIDATED   GOLD   MINES   LIMITED   v.   GRAY. 

Practice  —  Ducovtry  —  Order  —  Non-compliance—  Dismisml  of  action — Delay — 
'•  Jiules  qf  Supreme  Court  1884  ''—Order  XXXI.,  rr.  12,  21. 

Where  an  ex  parte  order  for  discovery  has  been  obtained  the  other  party  has 
the  right  in  any  subsequent  proceeding  to  object  that  such  order  was  made  on 
insnfficient  grounds  or  was  unnecessary. 

Summons  in  Chambers. 

Application  on  summons  by  the  defendant  in  an  action  upon 
a  foreign  judgment  for  an  order  that  the  action  be  dismissed 
for  want  of  prosecution  by  reason  of  the  plaintiff's  non- 
compliance with  an  ex  parte  order  for  discovery. 

The  plaintiff  had  brought  an  action  against  the  defendant 
in  the  High  Court  of  Justice  in  England  for  the  amount  of  calls 
due  by  the  defendant.  The  plaintiff  obtained  leave  from  the 
Court  in  England  to  serve  the  writ  of  summons  upon  the 
defendant,  who,  at  the  time  of  the  institution  of  proceedings. 


1899 
AprU  17. 

Holroyd,  J. 
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was  resident  out  of  the  jurisdiction  of  the  High  Court.  The 
defendant  did  not  enter  an  appearance  to  the  action,  whereupon 
judgment  in  default  of  appearance  was  signed  against  him 
for  the  amount  claimed.  On  this  judgment  an  action  was 
instituted  in  Victoria  by  the  plaintiff,  and  pleadings  delivered, 
the  reply  on  21st  February  1899.  There  were  no  subsequent 
pleadings.  On  29th  March  1899  the  defendant  applied  ex  parte 
for  and  obtained  an  order  for  discovery  of  documents.  With 
this  order  the  plaintiff  had  not  complied.  The  documents  of 
which  the  defendant  desired  discovery  were  the  copies  of 
aflSdavits  filed  by  the  company  on  the  application  in  England 
for  leave  to  serve  the  writ  out  of  the  jurisdiction.  The  plaintiff 
did  not  apply  to  set  aside  the  order  for  discovery.  In  his  defence 
the  defendant  alleged  that  he  had  never  submitted  to  the  juris- 
diction of  the  High  Court  in  England. 


Coldham  for  the  defendant  in  support. 

Mitchell  for  the  plaintiff  to  oppose — The  power  given  by  the 
rule  is  not  absolute.     The  Judge  has  a  discretion. 

[HoLROYD,  J.  Here  is  an  order  of  Hood,  J.  No  order 
setting  that  aside  has  been  made.     It  therefore  stands.] 

That  order  was  made  ex  parte.  If  it  can  be  shown  that  no 
more  documents  can  be  discovered  the  Court  will  not  make  the 
order  now  asked  for :  Hartley  v.  Owen  (a).  Order  XXXL,  r.  12, 
Form  of  Order — there  is  nothing  to  show  that  this  order  was 
necessary,  and  if  it  is  shown  to  be  unnecssary  no  order  will  be 
made.  Order  XXXI.,  r.  12,  does  not  say  that  the  party  is  to 
make  an  affidavit  of  documents  by  its  secretary  or  other  proper 
officer,  as  in  the  case  of  interrogatories.  The  sole  object  of  the 
defendant  is  delay.  An  action  will  not  be  dismissed  under 
Order  XXXI.,  r.  21,  unless  the  Court  is  satisfied  that  the  plaintiff 
is  endeavouring  to  avoid  giving  a  fair  discovery  :  Danvillier  v. 
Myers  (6).  They  have  taken  no  steps  to  set  aside  the  order  for 
leave  to  serve  the  summons  out  of  the  jurisdiction. 

Coldham  in  reply — The  question  of  delay  is  not  to  be  con- 
la)    [1876]  34  L.T.  Ch.  752.  (6)    [1883]  W.N.  58. 


Digitized  by 


Google 


VOL.  XXIV.] 


LXI  &  LXII  VICT. 


831 


sidered.  No  summons  has  been  taken  out  to  set  aside  the  order 
of  Hood,  J.  We  do  not  ask  for  a  peremptory  order,  as  was 
asked  in  the  cases  referred  to; 

[HoLROYD,  J.  The  difficulty  I  feel  is.  this :  it  has  not  been 
generally  considered  in  this  Court,  but  was  formerly  always 
considered  whether  the  Court  would,  in  the  first  instance,  allow 
the  discovery  of  documents  at  all.  Now  the  practice  is  to  allow 
it  without  question,  leaving  the  opposite  party  to  object.  Every 
objection  which  can  be  taken  to  show  the  discovery  to  be 
unnecessary  can  be  taken  now.] 

Cur.  adv.  vult 


Corsair 

Consolidated 

Gold  Mines 

Limited 

V. 

Gray. 
Holroyd^  J, 


HoLROYD,  J.  This  was  a  summons  taken  out  by  the  de- 
fendant to  get  an  action  dismissed  for  want  of  prosecution  on 
the  ground  that  the  plaintiff  had  failed  to  comply  with  an  order 
of  my  brother  Hood  for  the  discovery  of  documents  made  on  the 
29th  March  1899.  The  order  was  made,  as  is  usual  in  this  colony, 
ex  parte,  and  therefore  the  person  against  whom  it  was  made 
has  a  perfect  right  in  any  subsequent  proceedings  in  connection 
with  it  to  object  that  it  was  made  on  insufficient  grounds,  and 
that  it  was  unnecessary.  The  main  object  of  the  defendant 
appears  to  be  to  obtain  from  the  secretary  of  the  company, 
which  is  an  English  company  registered  in  London,  discovery  of 
any  copies,  if  such  exist,  of  the  affidavit  or  affidavits  upon  which 
the  company  obtained  an  order  for  the  service  of  the  writ  out  of 
the  jurisdiction.  If  the  defendant  wanted  to  ascertain  upon  what 
materials  that  order  had  been  made,  he  ought  promptly  to  have 
instituted  inquiries  as  to  the  contents  of  the  original  affidavits 
upon  which  the  order  for  leave  to  serve  the  writ  out  of  the 
jurisdiction  was  founded.  He  might  have  done  that  months 
ago,  and  it  was  the  very  first  thing  he  ought  to  have  set  about. 
He  is  going  behind  the  writ  of  summons,  which  he  has  never 
sought  to  set  aside  in  the  English  Courts,  and  impeaching  now 
in  this  country  the  validity  of  the  proceedings  as  founded  upon 
insufficient  materials.  The  effect  of  getting  discovery  of  these 
documents  at  this  time  would  necessitate  a  long  adjournment  of 
some  months.  I  think  the  discovery  of  documents  is  not  neces- 
sary, or  if  necessary  in  one  particular,  it  is  entirely  owing  to  the 
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defendant's  neglect  that  he  has  not  obtained  it,  and  I  do  not 

think  he  should  be  allowed  to  delay  this  case  any  further.     It 

is  not  necessary  for  me  to  consider  the  objection   raised   that 

inasmuch  as  the  order  for  leave  to  serve  the  writ  out  of   the 

jurisdiction  had  been  granted,  and  no  step  had  been  taken  to  get 

that  order  set  aside,  no  further  proceedings  could  now  be  taken 

to  object  to  it.     It  is  not  necessary  to  give  an  opinion  on  that 

point,  because  I  have  arrived  at  the  conclusion  that  I  ought  to 

dismiss  the  summons  upon  the  grounds  I  have  mentioned  and 

to  dismiss  it  with  costs. 

Sumrrums  dismissed. 

Solicitors  for  plantiff :  Crisp,  Lewis  &  Heiidei^wick. 

Solicitors  for  defendant :  Blake  &  RiggaZL 

R.  H.  c. 


1898 
December  9. 

A'BeckeU,  J. 


[IN  CHAMBERS.] 

In  the  Will  of  PATRICK  BYRNE.     BYRNE  v.  BYRNE. 

WUl^Conslructum — Omimon —  Unctrtainty— TrusC—Residtte, 

A  testator's  will  ran  thus : — *'  After  payment  of  my  just  debts  funeral  and  testa- 
mentary expenses  I  give  devise  and  bequeath  unto  my  wife.  And  I  hereby 
appoint  the  said  M.  B.  executrix  of  this  my  wilL " 

Meld,  that  the  whole  of  testator's  estate  after  payment  of  the  debts  passed  to 
M.  B. 

Evidence  to  show  that  the  testator  intended  his  widow  to  take  absolutely  will 
not  be  admitted. 

In  re  B<M8eW»  Estate  (L.R.  14  Eq.54)  approved. 

Originating  Summons. 

Patrick  Byrne,  of  Dockers  Plains,  Wangaratta,  farmer, 
executed  his  last  will,  dated  6th  May  1895,  upon  a  printed  form 
thus : — 

"This  is  the  last  will  and  testament  of  me  Patrick  Byrne 
of  Docker* s  Plains  near  Wangaratta  in  the  colony  of  Victoria 
grazier.  After  payment  of  all  my •  just  debts  funeral  and  testa- 
mentary expenses  I  give  devise  and  bequeath  unto  Mary  Byrne 
my  wife.  And  I  hereby  appoint  the  said  Mary  Byrne  my  wife 
executrix  of  this  my  will.     In  witness  etc." 

Patrick  Byrne  died  on  29th  November  1895  and  on  11th 
February  1896  probate  of  the  above  will  was  granted  to  Mary 
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Byrne,  his  widow.  In  an  affidavit  by  his  widow  it  was  stated 
that  the  testator  had  been  ill  for  some  time  before  the  execution 
of  his  will,  and  executed  the  will  in  anticipation  of  a  surgical 
operation,  to  which  he  submitted  himself  next  day.  It  was 
stated  that  at  the  time  he  made  his  will  he  expressed  to  his  wife 
his  intention  of  leaving  everything  to  her.  The  testator  left 
him  surviving  eight  children.  Doubts  having  arisen  as  to  the 
construction  of  the  will  a  summons  was  taken  out  by  the 
executrix  asking  these  questions : — 

(1.)  Did  the  testator  die  intestate  as  to  his  real  and  personal 
estate  or  any  part  thereof  ? 

(2.)  What  estate  and  interest  in  the  real  and  personal  estate 
does  the  plaintiff,  the  widow  of  the  testator,  take  under  the  will 
of  the  testator  ? 

(3.)  Are  the  next  of  kin  of  the  testator  entitled  to  share  in 
any  and  what  part  of  the  estate  of  testator  ? 

This  summons  now  came  on  for  hearing  before  A'Beckett,  J. 

Weigall  for  the  plaintiff— There  is  evidence  of  intention  on 
the  part  of  the  testator  to  leave  the  whole  of  his  property  to  his 
wife.  Even  without  that  evidence  the  authorities  show  that 
this  will  shows  this  intention :  In  re  Bassetfs  Estate  (a). 

[a'Beckett,  J.  That  is  a  stronger  case.  The  testator  used 
the  words  "  in  case  of  her  death."] 

The  bequest  to  her  is  not  stated.  The  Court  had  no  more 
right  to  assume  in  that  case  how  much  was  given.  The  Court 
will  supply  the  words:  Williams  on  Executors  (8th  ed.), 
p.  1088,  1089.  If  an  executor  was  appointed,  and  the  will  did 
not  show  any  intention  that  another  person  should  take,  then 
the  executor  took  the  estate. 

Counsel  referred  to  Jarman  on  Wills  (6th  ed.),  p.  327,  328. 

[a'Beckett,  J.,  referred  to  the  Wills  Act  1890,  sec.  32.] 

Power  for  defendant  Patrick  Byrne,  representing  himself  and 
all  other  next  of  kin — Parol  evidence  of  testator's  intention 
is  inadmissible. 

[a'Beckett,  J.     I  do  not  think  it  is  receivable.] 
The  subject  of  gift  is  uncertain.     There  is  nothing  to  show 
(a)    [1872]  L.R.  14  Eq.  54. 
V.L.R.,  Vol.  XXIV.  CCC 
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Bykne. 
A^Beokett,  J. 
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^^^  what  estate,  if  any,  the  testator  intended  his  widow  to  take.     In 

In  the  Will    In  re  Bassett  there  was  something  more  than  mere  mention  of 

Bykne.         a  name.     The  Court  will  not  act  upon  mere  conjecture.     It  will 

A'Beckett  J     ^^^  make  a  will.     This  will  was  made  by  filling  in  a  printed 

form.      The  testator  attempted  to   make  a   disposition   of  his 

property,  thus  showing  that  he  did  not  intend  his  executrix  to 
take  qud  executrix. 

Counsel  referred  to  Mohun  v.  Mohun  (6) ;  Bowman  v.  MU- 
banlce  (c). 

a*Beckett,  J.  I  think  that,  without  reference  to  the 
authority  of  In  re  Bassett  (ci),  I  should  be  prepared  to 
hold  that  there  was  by  inference  a  general  disposition  by 
the  testator  of  everything  left  after  payment  of  his  just 
debts,  funeral  and  testamentary  expenses  in  favour  of  his 
widow.  It  is  clear  that  the  lady  is  appointed  executrix.  There 
is  a  provision  for  payment  of  the  testator's  just  debts,  and  after 
that  the  testator  proceeds  to  "  give  devise  and  bequeath,"  thus 
showing  that  he  intended  to  place  the  whole  property  under  the 
control  of  his  widow.  The  words  "  give  devise  and  bequeath  " 
cannot  be  intended  to  be  without  meaning,  and  I  think  he  intends 
to  give  all  his  estate.  I  think  the  view  I  should  have  taken 
without  reference  to  In  re  Bassett  is  supported  by  that  decision. 
I  therefore  feel  less  hesitation  in  giving  effect  to  the  view  I 
have  formed  upon  this  case. 

I  declare  that  the  widow  takes  beneficially  the  whole  of  the 
real  and  personal  estate.  I  direct  taxation  of  the  -costs  of  all 
parties  and  their  payment  out  of  the  estate,  those  of  the  plaintiff 
as  between  solicitor  and  client. 

I  answer  the  first  question — No.  The  second  question — An 
absolute  interest  in  all  the  real  and  personal  estate.  The  third 
question — No. 

Solicitors  for  the  plaintiff:  Gavan  Duffy  Jk  King  (for  Gavan 
Diiffyy  King  d:  Ahearn,  Wangaratta). 

Solicitor  for  the  defendants :  M,  Mornane. 


R  H.  C. 


(6)     [1818]  1  Swanst.  201.  {d)    L.R.  14  Eq.  54. 

(c)     [16(35]  I  Lev.  130. 
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MacVEAN  and  Anothbk  v.  MacVEAN  and  Othbrs.  1899 

Will — Accumulation  ^Vesting — RtUe   againut  perpetuities — Thelluaison  Act — WUh  * 

Act  1890  {No,  1159),  s,  35.  A'BeckeU,  J. 

A  testator  by  his  will  directed  his  trustees  to  set  apart  as  a  distinct  fund  one- 
tenth  of  the  income  of  his  e^itates,  and  to  accumulate  this  fund  until  a  certain 
sum  was  reached,  and  then  to  pay  the  said  sum  to  one  of  his  sons  if  and  when 
he  attained  the  age  of  30  years,  and  also  directed  that  if  the  sum  was  reached 
before  the  son  became  30  further  additions  to  the  fund  should  cease,  and  the 
future  one-tenth  income  should  fall  into  the  residuary  trust  estate,  and  that  if 
this  son  became  30  years  of  age  before  the  sum  had  accumulated  to  postpone 
the  payment  until  the  sum  was  reached,  the  testator's  expressed  intention  being 
that  this  son  should  receive  that  amount,  *'and  neither  more  nor  less,"  and  that 
if  the  son  did  not  live  to  attain  30  the  accumulations  should  fall  into  the 
residue. 

The  son  became  31  and  died.  The  accumulations  did  not  reach  the  sum 
fixed  by  the  testator. 

Heldy  following  Oddie  v.  Brown  (4  De.  G.  &  J.  179),  that  the  direction  to 
accumulate  was  not  void. 

Held  alsoy  that  a  trust  for  the  son  was  created,  and  that  the  administrator  of 
his  estate  was  entitled  to  the  accumulations. 

Adjourned  Summons. 

Hu^h  MacVean,  who  died  25th  May  1878,  by  his  last  will, 
dated  24th  May  187o,  devised  and  bequeathed  all  his  real  and 
personal'  estate,  consisting  of  the  estates  known  as  Poliah 
and  Strath vean,  and  the  live  stock  and  implements  thereon 
upon  trust  to  carry  on  for  such  time  as  his  trustees  should  think 
desirable  the  business  of  a  cattle  and  sheep  farmer  upon  the 
estates,  and  he  directed  his  trustees  during  that  time  to  stand 
possessed  of  the  yearly  piotits  of  the  business  upon  the  trusts 
thereinafter  declared.  The  trustees  were  directed  at  the  ter- 
mination of  this  period  to  sell  the  testator  s  real  estate,  and  to 
call  in,  sell,  and  convert  such  part  of  his  personal  estate  as  did 
not  consist  of  money,  and  after  sale,  calling  in,  and  conversion  to 
hold  the  moneys  arising  therefrom  as  a  fund  to  be  called  the 
testator's  trust  fund,  upon  trust  for  investment  in  certain 
securities.  The  trustees  were  directed  to  stand  possessed  of  the 
annual  income  arising  from  this  trust  fund  upon  trust,  "  in  the 
first  place  to  set  aside  and  appropriate  an  equal  tenth  part  of 
the  said  annual  income  and  profits  for  the  purpose  of  forming 
a  distinct  fund  and  to  invest  the  same  in  manner  hereinbefore 
directed  for  the  investment  of  my  trust  fund  and  improve  the 
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]^  same   as   an   accumulating   fund    and   add   the   accumulations 

MacVean       thereof  to  such  fund  until  the  same  shall  amount  to  the  sum  of 
MacVean.      4000Z.  and  to  pay  the  said  sum  of  4000i.  to  my  eldest  son, 
A* Beckett  J,     Alexander  Donald  MacVean,  if  and  when  he  shall  attain  the  age 
of  thirty  years.     But  if  the  said  sum  of  4000Z.  shall  have  heen 
raised  before  my  said  son  shall  attain  the  age  of  thirty  years 
then  all  interest  and  income  thereafter  accruing  from  the  said 
sum  of  40002.  shall  fall  into  and  form   part  of  my  residuary 
personal  estate;  and  if  my  said  son   shall  attain   the  age  of 
thirty   years  before   the   said  sum   of  4000i.   shall   have  been 
accumulated  then  the  payment  of  the  said  accumulated  fund  to 
my  said  son  shaJl  be  postponed  until  it  shall  have  arrived  at  the 
said  sum  of  40002.  my  intention  being  that  my  said  son  shall 
receive  the  sum  of  40002.  and  neither  more  nor  less  from  the 
accumulated  fund.     But  if  my  said  son  shall  not  live  to  attain 
the  age  of  thirty  years  then  the  said  sum  of  40002.  or  so  much 
thereof  as  shall  have  been  accumulated  at  the  time  of  bis  death 
shall  fall  into  and  form   part  of  my  said  residuary  persona! 
estate."     The  will  then  provided  for  the  payment  of  an  annuity 
to  the  testator's  widow  and  of  a  certain   amount  by  way  of 
annuity   to   each   of  the   surviving   children   of    the   testator, 
including  Alexander  Donald  MacVean.     The  residue  of  the  estate 
was   bequeathed   to  the   children  of   testator  in  equal   shares. 
Probate  of  his  will  was  granted  to  Allan  MacVean  and  John 
MacVean,  two  of  the  executors  and  trustees  named  in  the  will ; 
the  other  executor  and  trustee,  James  Kininmonth,  having  re- 
nounced probate.     The  family  of  the  testator  at  the  time  of  his 
death  consisted  of  his  widow,  Marjory  MacVean,  and  nine  chil- 
dren, including  Alexander  Donald  MacVean.     The  latter  died  on 
the  11th  July  1884,  at  the  age  of  31  years.     Duncan  MacVean, 
one  of  his  brothers,  was,  on  21st  August  1884,  appointed  adminis- 
trator of  his  estate.     Since  the  death  of  the  testator  the  trustees 
had  accumulated  the  fund,  in  accordance  with  the  testator's  direc- 
tions.    At  the  date  of  the  death  of  Alexander  Donald  MacVean 
this  fund  amounted  to  2502.  lOi*.     Since  that  date  the  accumula- 
tion had  proceeded  until  November  1898,  when  it  reached  the 
sum  of  2C892.  3«.  7d.     The  present  trustees,  Duncan  MacVean 
and  Francis  Wellington  Were,  on  the  request  of  the  surviving 
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children  of  the  testator,  caused  to  be  issued  an  originating 
summons  to  determine  what  person  or  persons  were  entitled  to 
the  whole  or  any  part  of  the  accumulated  fund.  The  summons 
wa«,  on  the  13th  February  1899,  adjourned  by  Holroyd,  J.,  into 
Court.  On  the  13th  March  following  it  was  further  adjourned 
in  order  that  the  administrator  of  the  estate  of  Alexander 
Donald  MacVean  should  be  represented  at  the  hearing. 

iJ.  Hodgson  Cole  for  the  plaintiffs. 

Woindrski  for  the  administrator  of  the  estate  of  Alexander 
Donald  MacVean — If  4000i.  was  accumulated  before  A.  D. 
MacYeau  attained  the  age  of  30  the  accumulation  was  to  cease, 
the  balance  falling  into  the  testator's  residuary  estate. 

[a'Beckett,  J.  The  provision  means  this :  Set  apaxt  one- 
tenth.  Do  not  do  anything  until  it  reaches  4000i.  When  that 
happens  if  the  son  is  30  years  old  give  it  him.  If  it  reaches 
4000i.  before  he  is  30  the  surplus  goes  into  residue.] 

The  testator  contemplates  that  the  sum  may  be  4000i.  before 
the  son  is  30.  If  so  payment  is  postponed,  but  the  sum  is  vested 
when  he  attains  that  age.  The  money  falls  into  residue  only  if 
the  son  die  before  he  attains  30.  So  far  as  the  testator's 
intention  is  expressed,  this  was  a  provision  set  apart  for  his 
eldest  son  over  and  above  the  other  provision. 

[a'Beckett,  J.  Suppose  the  son  reached  30,  and  then  went 
to  the  trustees  and  said,  "  I  do  not  want  any  further  accumula- 
tion, hand  over  to  me  what  you  have  already  accumulated  " — in 
that  case  I  do  not  think  the  trustees  could  have  refused.] 

Counsel  referred  to  the  Thellusaon  Act,  39  &  40  Geo.  III., 
c  98 ;  the  Wills  Act  1890,  sees.  35,  36 ;  Jarman  on  Wills  {Uh 
ed.),  vol.  i.,  p.  306,  citing  Oddie  v.  Brown  (a). 

[a'Beckett,  J.  As  I  understand  the  passage  in  Jarman,  the 
Thellusson  Act  places  a  limit,  and  the  cases  show  that  it  is  so 
under  that  Act,  but  if  the  direction  is  one  which,  apart  from  the 
Thellusson  Act  would  be  bad  as  exceeding  the  period  of 
limitation  it  is  altogether  bad.  What  Jai^ian  contemplates  is 
that  a  fund  may  be  directed  to  accumulate  for  too  long  a  period, 
(a)    [1859]  4  De  G.  &  J.  179. 
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but  that  if  the  person  beneficially  interested  in  the  fund  has  a 
MaoVkan  vested  interest  and  can  terminate  the  nccumulation  the  gift  is 
MaoVkan.      good.] 

A*BeckeU,J, 

L,  F.  S.  Robinson  for  the  defendants  other  than  the  adminis- 
trator of  A.  D.  MacVean — The  fund  is  not  vested.  The  direction 
to  raise  4000i.  and  no  less  sum  is  absolute,  and  has  not  been 
carried  out.  A.  D.  MacVean  is  to  receive  4000i.,  "  neither  more 
nor  less."  He  is  to  receive  all  or  nothing.  It  is  a  condition 
precedent  to  the  gift  that  4000Z.  shall  have  been  accumulated. 
If  A.  D.  MacVean  attained  30,  the  trustees  could  not  hand 
over  any  sum  whatever  to  him,  because  they  would  by  this  act 
lose  control  over  certain  sources  from  which  the  money  was  to 
be  accumulated.  There  is  no  implied  present  gift  in  the  direction 
to  postpone.  The  principle  of  construction  is  that  if  there  is  a 
present  gift  and  words  denoting  future  payment  these  words 
do  not  postpone  the  vesting  but  the  payment.  But  if  there  is 
nothing  except  the  paj^ment  to  constitute  the  gift,  the  date  of 
payment  is  then  the  date  of  vesting.  Here,  if  A.  D.  MacVean 
attained  30  before  the  accumulations  reached  4000i.,  "  payment 
of  the  said  accumulated  sum  ....  shall  be  postponed." 
The  word  "  payment "  there  constitutes  the  sole  gift.  As 
to  the  right  to  stop  the  accumulations,  this  falls  within 
the  rule  that  where  a  fund  is  clearly  vested  and  there  is 
simply  a  direction  to  accumulate  until  the  person  beneficially 
interested  attains  a  certain  age,  the  Court  will  not  withhold 
from  him  the  management  of  the  fund  on  his  attaining  his 
majority. 

[a*Beckett,  J.  The  reason  the  Court  does  this  is  because 
the  intention  of  the  testator  is  to  create  a  fund  for  a  certain 
person,  who  is  the  only  one  entitled.  That  person  says,  "  I  think 
I  should  benefit  more  by  being  paid  now  than  by  waiting,"  and 
the  Court  orders  payment  to  be  made.  In  the  events  which 
have  happened  A.  D.  MacVean  became  the  only  person  in- 
terested in  the  trust,  and  could  have  said  to  the  trustees,  "  You 
can  only  hold  the  fund  for  me."  If  the  proper  construction 
were  that  he  took  only  when  the  fund  reached  4000i.,  it  could 
never  have  vested.  .  If  the  true  construction  were  "  If  a  certain 
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fund  should  reach  4000i.,  then  I  give  it  to  my  son,  but  I  do  not 
<(ive  it  unless  it  does  reach  4000f/'  then  your  argument  would 
be  good.  If  the  testator  had  said — "  If  the  fund  reach  4000i.  I 
give  it  to  A.  B.,  but  if  it  will  not  reach  4000i.  I  give  it  to  C.  D.," 
the  bequest  would  be  conditional.  I  do  not  think  this  bequest  is 
conditional  upon  the  fund  reaching  4000i.] 

The  rule  against  perpetuities  makes  this  direction  void.  If 
the  accumulation  could  not  reach  4000Z.  until  more  than 
twenty-one  years  after  the  testator's  death,  the  direction  is  bad 
under  sec.  35  of  the  Wills  Act  1890.  Oddie  v.  Brown  is  dis- 
tinguishable. 

[a*Beckett,  J.     Why  should  not  this  case  be  an  exception  ?] 
[Woinaraki — This  gift  is  by  way  of  portion  for  a  child.] 
It  is  not  a  portion.     A  portion  is  a  sum  such  as  is  set  apart 
out  of  an  estate  to  provide  for  a  younger  son.   This  is  something 
conditional,  and  beyond  what  the  others  have  received. 


1899 
MacVkan 

V. 

MacVean. 
A'Beckeit,  J. 


a'Beckett,  J.  I  stated  during  argument  the  view  I  take  of 
this  case.  I  think  it  falls  within  this  principle — that  there  is  a 
trust  created  which  in  the  events  which  have  happened  became 
a  trust  for  the  benefit  of  Alexander  Donald  MacVean  alone,  and 
therefore  that  he  was  in  his  lifetime  in  a  position  in  which  he 
might  have  asserted  his  right  to  have  that  which  was  the  sub- 
ject of  the  trust.  No  one  but  himself  was  interested  in  the  fund, 
and  he  could  have  said  to  the  trustees,  "  Stop  the  accumulations, 
and  hand  over  the  fund  to  me."  This  is  the  principle  acted  upon 
in  the  case  of  Oddie  v.  Brown,  referred  to  during  argument  by 
Mr.  Woinarski,  and  it  excludes  the  question  whether  the  rule 
against  perpetuities  would  be  violated.  The  right  which 
Alexander  Donald  MacVean  could  have  exercised  his  ad- 
ministrator does  not  appear  to  have  exercised,  and  the  fund  has 
been  allowed  to  accumulate  in  the  hands  of  the  trustees. 
The  fund  belongs  to  the  administrator,  and  the  trustees  should 
pay  it  over  to  him.  This  is  not  a  diflSculty  arising  in  the  con- 
struction of  the  will — the  will  is  clear  enough — but  as  to  the 
destination  of  the  fund  set  apart  by  the  will  for  the  benefit 
of  Alexander  Donald  MacVean,  therefore  the  costs  should  not 
fell  upon  the  general  estate,  but  upon  the  particular  fund.     The 
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MacVkan. 

A'Btchttt,  J. 


question  is,  what  is  to  be  done  with  it  ?      The  questions  asked 
may  be  answered  thus : — 

As  to  the  sum  of  250i.  108.,  accumulations  up  to  the  date  of 
the  death  of  A.  D.  MacVean,  and  as  to  subsequent  accumulations, 
such  sums  should  be  regarded  as  forming  part  of  the  estate  of 
A.  D.  MacVean,  and  the  whole  of  the  accumulated  fund  referred 
to  in  the  questions  should  be  paid  by  the  trustees  of  the  will  of 
Hugh  MacVean  to  the  administrator  of  the  estate  of  Alexander 
Donald  MacVean,  subject  to  the  following  direction  as  to  costs: 
— I  direct  the  costs  of  all  parties  to  be  taxed,  those  of  the 
plaintiffs  as  between  solicitor  and  client,  and  when  taxed  to  be 
paid  out  of  the  accumulated  fund,  the  subject  matter  of  these 
proceedings. 

Solicitor  for  plaintiffs  :  A,  T,  Lewis, 

Solicitor  for  the  defendants  other  than  Duncan  MacVean,  as 
administrator  of  A.  D.  MacVean 's  estate :  Brent  Robinson. 

Solicitors  for  Duncan  MacVean  as  administrator :  Madden, 
Drake  &  Candy. 

R.    H.  0. 


1899 
May  17. 

WiUiams,  J. 


McGAN  V.  PRATLEY. 

Licensing  Act  1890  {No,  1111),  «.  121 — Permitting  thief  to  be  on  licensed  premises— 
Receiver  of  stolen  property. 

By  sec.  121  of  the  Licensing  Act  1890  a  licensed  victualler  is  liable  to  a  penalty 
for  permitting  a  thief  to  be  in  or  upon  his  premises.  A  person  who  had  been 
convicted  of  three  offences  of  receiving  stolen  property  knowing  it  to  be  stolen 
was  permitted  by  a  licensed  victualler  to  be  oh  his  licensed  premises.  The 
licensed  victualler  was  proceeded  against  and  convicted  under,  sec.  121  for 
permitting  a  reputed  thief  to  be  on  his  premises. 

Held^  that  the  conviction  was  bad,  on  the  ground  that  a  receiver  of  stolen 
property  is  not  a  thief  within  the  meaning  of  the  section. 

The  effect  of  sec.  121  discussed. 

Order  nisi  to  review  the  decision  of  the  Court  of 
Petty  Sessions  at  Port  Melbourne.  An  information  was  laid 
against  Pratley,  a  licensed  victualler,  for  permitting  a  person 
being  a  reputed  thief  to  be  in  or  upon  his  licensed  premises. 
The  informant,  a  police  constable,  stated  that  he  had  warned  the 
defendant  and  told  him  of  the  character  of  this  person.     The 
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informant  stated  in  his  evidence  that  this  person  was  a  reputed 
thief,  and  he  knew  him  to  be  so,  but  the  only  convictions  pro- 
duced after  searching  the  records  were  three  convictions  dated 
on  the  same  day  in  1893  for  receiving  stolen  goods  knowing  the 
same  to  be  stolen.  One  charge  was  for  an  offence  committed  in 
1892,  and  the  other  two  charges  were  for  offences  committed  on 
one  day  in  1893.  Since  1893  no  charge  of  any  description  had 
ever  been  brought  against  this  person.  There  was  no  proof  of 
any  conviction  for  larceny.  The  magistrates  convicted  the 
defendant,  and  he  was  fined.  The  defendant  obtained  an  order 
ni»i  to  review  the  decision  upon  the  ground  that  there  wcus 
no  evidence  that  T.  M.  (the  person  alleged  to  be  a  reputed 
thief)  was  a  thief  within  the  meaning  of  the  Licensing  Act 
1890. 


1899 
McGan 

V, 

Pratley. 
WiUiams,  J, 


McEugh  to  show  cause — The  evidence  of  the  informant,  that 
he  knew  this  person  to  be  a  thief,  is  sufficient  without  the  pro- 
duction of  convictions :  Beg.  v.  Call,  ex  parte  Fisher  (a). 

[Williams,  J.  But  the  informant  spoke  from  hearsay  only, 
and  when  the  officer  was  called  who  was  supposed  to  know  the 
record  of  this  person  he  could  only  show  convictions  for  receiving 
stolen  goods.] 

Even  then  the  section  includes  such  a  person  who  has 
received  stolen  goods.  He  would  come  under  the  broad  category 
of  "  a  thief  "  and  may  have  been  an  accessory  after  the  fact,  and 
so  really  guilty  of  larceny :  Russell  on  Crimes  (6th  ed.),  vol.  i., 
pp.  161,  174,  176.  There  was  some  evidence  to  go  to  the 
magistrates  that  he  was  a  thief. 

FinZayson  to  move  the  order  absolute  was  not  called  upon. 

Williams,  J.  I  have  no  doubt  about  this  case.  Sec.  121  of 
the  Licensing  Act  says — "  If  any  licensed  victualler  .... 
suffers  or  permits  prostitutes  thieves  drunken  or  disorderly 
persons  to  be  in  or  upon  any  part  of  his  licensed  premises 
.  .  .  .  he  shall  forfeit  etc.  .  .  ."  ;  then  it  provides — 
"  .  .  .  .  the  presence  of  reputed  prostitutes  or  thieves  or  of 
(a)    [1869]  1  A.J.R.,  Notes  of  Cases,  p.  57. 
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^^^  drunken  or  disorderly  persons  in  or  upon  such  licensed  premises 

McGan         ....     shall  respectively  be  deemed  pi'imd  fcccie  evidence 

v» 
Pratley.       that  such    licensed   victualler   knowingly   permitted     .... 

Williams  J.  ^^^^  reputed  or  other  persons  to  be  present  with  the  knowledge 
that  they  were  prostitutes  thieves  drunken  or  disorderly 
persons.  ..."  The  word  *'  reputed  "  in  the  last  clause  must 
refer  to  "  prostitutes  and  thieves,"  and  the  words  "  other  persons" 
to  "  drunken  or  disorderly  persons  "  referred  to  above.  What 
appears  to  be  the  effect  of  the  section  is  that  if  a  licensed 
victualler  permits  a  thief  to  be  in  or  upon  his  licensed  premises, 
knowing  that  he  is  a  thief,  he  is  liable.  I  should  say 
that  that  is  the  construction  of  the  first  part  of  the 
section.  I  think  it  means  "  knowingly,"  although  that 
word  is  not  there.  The  second  part  of  the  section  is  to  this 
effect :  that  if  the  thief  is  a  reputed  thief  then  it  is  not  necessary 
for  the  informant  to  prove  knowledge  on  the  part  of  the  licensed 
victualler,  because  the  fact  that  the  person  is  a  "  reputed  thief" 
is  primd  facie  evidence  that  the  licensed  victualler  knowingly 
permitted  the  thief  to  be  there.  I  made  an  observation  during 
argument  that  it  was  necessary  for  the  Crown  to  prove  that  the 
thief  on  the  premises  was  a  reputed  thief,  and  I  now  qualify 
that  statement.  In  the  first  part  of  the  section,  if  the  informant 
can  prove  that  a  man  who  was  a  thief  was  there  and  that  the 
landlord  knew  that  he  was  a  thief,  whether  he  was  a  reputed 
thief  or  not,  he  could  be  convicted.  If  the  informant  can  go 
further  and  prove  that  the  person  is  a  reputed  thief,  then  it  is 
unnecessary  to  prove  knowledge.  In  this  case  the  man  who  was 
on  the  premises  was  a  man  who  had  had  three  convictions 
against  him  for  receiving  stolen  property  knowing  it  to  be  stolen. 
In  1893  he  was  convicted  of  three  offences  of  "  receiving,"  one  of 
the  charges  being  for  an  offence  committed  in  1892,  the  other 
two  charges  being  with  reference  to  offences  committed  on  the 
same  day  in  1893.  From  that  time  onwards  there  were  no  other 
convictions  against  him,  nor  is  there  any  admissible  evidence- 
that  is,  proper  evidence  in  the  strict  sense  of  the  term — that  he 
had  broken  the  criminaJ  law  in  the  way  of  either  receiving  or 
stealing.  Now,  if  these  three  previous  convictions  had  been  con- 
victions of  larceny,  I  should  be  inclined  to  say  that  there  was 
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evidence  to  go  to  the  magistrates — I  am  not  clear  upon  the 
point — that  this  man  was  a  reputed  thief.  I  do  not,  however, 
wish  to  give  any  positive  opinion  upon  that  point,  as  it  is  not 
necessary,  and  I  am  not  sure  about  it.  That  is  not  this  case. 
This  man  was  convicted  of  "  receiving,"  and  it  is  clear  that 
"  receivers  "  are  not  mentioned  in  this  section,  and  I  do  not  think 
were  intended  to  be  included.  The  section  is  framed  for 
the  purpose  of  preventing  prostitutes  and  thieves  from  being 
ou  the  premises  of  a  licensed  victualler,  where  they  might 
take  advantage  of  those  individuals  who  took  too  much  drink. 
Such  persons  would  be  tempted  under  such  circumstances 
to  relieve  drunken  persons  of  their  property,  and  that  is  the 
class  the  section  aims  at.  I  do  not  think  that  the  Legislature 
had  "  receivers  "  in  its  mind  at  the  time.  Whether  that  is  so  or 
not  "  receivers  "  are  not  mentioned,  and  "  receivers  "  are  different 
from  "  thieves."  There  are  cases  in  which  receivers,  though 
receiving,  might  be  prosecuted  for  the  larceny  as  accessories 
after  the  fact.  There  might  be  a  case  of  that  kind,  but  the 
ordinary  case  of  receiving  stolen  property  is  a  distinct  offence. 
Therefore,  on '  that  ground,  my  other  views  as  expressed  being 
obiter  dicta,  that  this  man  is  not  a  thief  within  the  meaning  of 
this  section,  the  order  will  be  made  absolute,  with  costs. 


848 
1899 
McGan 

V. 

Pratley. 
IVUliams,  J. 


Order  absolute,  with  costs. 

Solicitor  for  informant :  Guinness,  Crown  Solicitor. 
Solicitor  for  defendant :  Forlonge. 

w.  H.  M. 
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1899  In   re   RYLAH,   Expabte  THE    COLONIAL    BANK   OF    AUSTRALASIA 

May  4,  11,  17.  LIMITED. 

Willianut,  J.  The  Insolvency  Act  1890  {No,  1102),  «.  37  (viii.)—Act  of  insolvenqf—FcUse  rtturn 
of  sheriff— JvdgmetU  debt,  failure  to  satisfy — Potoer  qf  Court  to  go  behind 
judgment. 

The  respondent,  upon  being  called  to  satisfy  a  judgment  debt,  said  that  he 
would  not  pay  the  same,  but  told  the  sheriflf 's  officer  that  he  had  land  at  Benarobra 
which  he  could  levy  upon.  This  land  was  not  in  respondent's  name,  and  the 
sheriflf's  officer  made  a  return  that  the  respondent  had  no  real  or  personal  estate 
of  which  he  could  cause  to  be  made  the  money  required  by  the  writ  or  any  part 
thereof.  An  order  nisi  was  obtained  to  sequestrate  the  respondent's  estate,  upon 
the  ground  that  he  had  failed  to  satisfy  the  judgment  debt  and  that  the  writ  of 
Ji,  fa,  had  been  returned  wholly  unsatisfied. 

Held,  that  the  return  was  false  and  that  the  act  of  insolvency  had  therefore 
not  been  established. 

The  Court  will  not,  except  upon  a  case  of  fraud  or  collusion  between  the 
petitioning  creditor  and  debtor,  go  behind  the  judgment  of  the  Supreme  Court, 
upon  which  the  alleged  debt  is  founded. 

Order  nisi  for  the  sequestration  of  the  estate  of  George 
A.  Rylah.  The  petitioning  creditor  was  the  Colonial  Bank 
of  Australasia  Limited,  and  the  petition  was  founded  upon 
a  judgment  recovered  against  the  respondent  in  the  Supreme 
Court.  The  order  nisi  recited  the  following  act  of  insolvency  : — 
"That  Thomas  Wood  the  oflScer  charged  with  the  said  writ  of 
fieri  facias  did  on  the  27th  day  of  February  1899  and  before  the 
return  of  the  said  writ  of  ^.  fa,  into  the  Supreme  Court  call  upon 
the  said  George  A.  Rylah  to  satisfy  the  said  judgment  in 
accordance  with  the  terms  of  the  said  writ  of  fi.  fa,  but  the  said 
George  A.  Rylah  failed  to  do  so  and  the  said  writ  has  been 
returned  wholly  unsatisfied  as  hereinafter  appears.  That  since 
the  said  Thos.  Wood  called  upon  the  said  G.  A.  Rylah  to  satisfy 
the  said  judgment  as  aforesaid  the  said  sheriflF  has  mfitde  the  fol- 
lowing return  to  the  said  writ  of  fi,  fa, : — '  The  within-named  G. 
A.  Rylah  has  no  real  or  personal  estate  whereof  I  can  cause  to 
be  made  the  money  within  required  or  any  part  thereof  as  I  am 
within  commanded.  The  answer  of  A.  McFarland  sheriff*.' 
That  the  said  G.  A.  Rylah  has  m  consequence  of  the  matters 
aforesaid  within  six  months  of  the  presentation  of  the  said 
petition  committed  an  act  of  insolvency."  The  respondent  filed 
the  following  objections  : — 
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"  I  intend  to  dispute  the  petitioning  creditor's  debt  and  the  act 


on  the  face  of  the  proceedings  and  further  that  I  intend  to  rely 
upon  the  following  special  defences  namely  : — 

"  1.  That  the  petition  was  presented  and  the  order  nisi 
obtained  not  for  the  legitimate  purpose  of  distributing  my 
estate  and  effects  amongst  uiy  creditors  nor  for  the  purpose 
of  getting  the  said  petitioning  creditor's  debt  paid  by  me. 

**  2.  That  these  proceedings  are  wholly  outside  the  legitimate 
purposes  and  object  of  the  Insolvency  Act  and  are  based  upon 
proceedings  altogether  illegal  vexatious  inequitable  and  oppres- 
sive. 

"  3.  That  the  petition  was  presented  and  the  order  niai 
obtained  for  a  purpose  foreign  to  the  legitimate  object  of  the 
insolvency  laws. 

"  4.  That  the  order  niai  was  obtained  in  fraud  and  abuse  of 
the  insolvency  laws. 

"  5.  That  I  was  and  have  never  ceased  to  be  a  partner  of  and 
with  the  petitioning  creditor  in  connection  with  the  firm  of 
Gresson  and  Rylah  which  carried  on  business  at  Omeo  in  the 
colony  of  Victoria. 

"  6.  That  the  series  of  transactions  which  resulted  in  the 
promissory  notes  the  subject  matter  of  the  petitioning  creditor's 
judgment  being  given  by  me  arose  out  of  and  were  incidental 
to  the  business  of  the  said  firm. 

"  7.  That  the  said  promissory  notes  were  given  by  me  with- 
out any  consideration  whatever. 

"  8.  That  the  judgment  upon  which  the  petitioning  creditor  s 
debt  was  founded  represents  a  debt  not  due  by  me  solely  but  by 
me  as  a  partner  with  the  said  Gresson  and  the  said  petitioning 
creditor. 

"  9.  That  the  petitioning  creditor  has  all  my  securities  and 
assets  in  its  hands  and  I  have  no  other  estate  which  can  be 
administered  for  the  benefit  of  my  creditors  generally  and  I  have 
no  creditors  other  than  the  said  petitioning  creditor." 

Upon  the  return  of  the  order  nisi  before  Williams,  J.,  the 
petitioning  creditor  proved  the  judgment  and  called  evidence  to 
prove  demand  of  payment.     The  sheriff's  ofiicer  swore  that  he,  in 


1899 


of  insolvency  and  that  I  will  rely  upon  all  objections  appearing  ^»  re 


WiUiams,  J. 
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)mpany  with  another  officer,  called  upon  the  respondent  and 
iked  him  to  pay  the  amount  demanded,  and  explained  the  con- 
jquence  of  non-compliance ;  that  the  respondent  said  "  I  will 
ot  pay,  and  the  bank  can  do  what  it  pleases."  This  was  cor- 
)borated  by  the  other  officer.  In  cross-examination  both  oflBcers 
dmitted  that  the  respondent  said  that  he  had  land  at  Benambra 
pon  which  they  could  levy  if  they  liked,  and  they  said  that  they 
:  one  of  them  asked  whether  it  was  mortgaged,  and  that  he  had 
jplied  that  it  was.  The  respondent  upon  being  examined  said 
lat  he  told  the  officers  that  he  had  land  at  Benambra,  and  that 
I  answer  to  the  question  whether  it  was  mortgaged  he  told  thein 
was  not.  The  deeds  were  produced  in  Court  relating  to  the 
md,  and  they  were  all  in  the  name  of  third  persons,  and  not  in 
le  name  of  the  respondent.  The  transfers  and  contracts  of 
urchase  were  also  produced.  The  respondent  said  the  lands 
'^ere  worth  about  90i.     The  amount  of  the  debt  was  I60L 

W.  H.  Moule  for  the  petitioning  creditor  to  move  the  order 
bsolute — The  first  four  objections  are  informal ;  they  do  not  set 
ut  "  the  particulars  of  any  such  defence  "  as  required  by  sec.  45 
f  the  Insolvency  Act  1890.  To  take  advantage  of  the  grounds 
lleged  the  respondent  should  have  proceeded  by  a  substantive 
lotion  to  set  aside  the  order  nisi,  setting  out  the  facts  upon 
rhich  he  relied  by  affidavits.  This  was  done  in  In  re  Hill  (a). 
'he  mere  objection  that  the  proceedings  are  in  fraud  and  abuse 
f  the  insolvency  laws  is  not  a  special  defence.  Particulars 
lust  be  s^ven. 

Woolf  to  show  cause — The  same  objections  were  taken  in 
he  case  of  In  re  Morrissey  (6). 

[Williams,  J.  I  think  you  should  at  the  least  give  par- 
iculars.] 

No  demand  has  been  made  for  particulars,  but  I  am  prepared 
0  state  them. 

[Moule — If  particulars  are  given  the  objection  will  be  with- 
Irawn.] 

[Williams,  J.     I  am  not  prepared  to  say  that  the  notice  of 

(a)    [1894]  20  V.L.R.  97.  {h)     Ante,  p.  776. 
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objection  is  bad,  as  it  has  been  allowed  by  Holroyd,  J.,  in  In  re  ^^^ 

Morrimeyy  but  I  think  particulars  must  be  given.]  /»  re 

Counsel  then  stated  the  particulars,  but  a.s  no  further  argu-  ' 

ment  was  raised  by  the  respondent  upon  this  part  of  the  case  *°"^* 

they  are  not  set  out. 

Evidence  was  then  called  by  the  petitioning  creditor  to  prove 
the  judgment  and  the  demand,  and  the  return  made  by  the 
sheriff. 

Wool/ — It  would  be  well  to  have  a  ruling  upon  the  right  of 
the  respdndent  to  go  behind  the  judgment  of  the  Supreme  Court, 
upon  which  this  alleged  act  of  insolvency  depends.  There  are 
decisions  in  this  Court  that  it  cannot  be  allowed,  but  in  England 
the  authorities  are  clear  upon  the  question.  In  the  case  of 
Ex  parte  Kibble  (c)  it  was  held  that  the  Bankruptcy  Court  had 
inherent  jurisdiction  to  go  behind  a  judgment  to  ascertain 
whether  or  not  a  real  debt  existed  upon  which  to  found  an  act 
of  bankruptcy.  In  Ex  parte  Lennox  (d)  it  was  held  that  the 
Court  of  Bankruptcy  has  power  to  go  behind  a  judgment  and 
inquire  into  the  consideration  of  the  debt.  The  Victorian  cases 
of  In  re  MorHs  (e),  In  re  Lee  (/),  and  In  re  Monks  (g)  are 
inconsistent  with  the  English  cases. 

Movie — The  English  cases  are  founded  upon  a  different 
section.  In  England,  by  the  Act  of  1883,  sec.  7  (3),  if  the  Court 
is  not  satisfied  with  the  proof  of  the  debt  or  of  the  act  of  bank- 
ruptcy, or  for  some  other  sufficient  reason,  it  may  dismiss  the 
petition  ;    in  Victoria  the  order  nisi  is  granted  upon  satisfying  \ 

the  Judge  of  the  existence  of  the  debt,  and  if  the  respondent 
wanted  to  raise  the  question  of  the  judgment  being  fraudulent 
he  could  have  applied  to  set  the  order  nisi  aside,  and  it  would 
have  been  within  the  jurisdiction  of  the  Court  to  adjourn  the 
hearing  of  the  order  nisi  in  order  to  give  the  respondent  an 
opportunity  of  testing  the  validity  of  the  judgment.  It  would 
be  most  inconvenient  if,  as  in  this  case,  when  an  action  has  gone 
to  trial,  defences  raised  in  the  pleadings,  and  the  defendant  does 

(r)    [1875]  L.R.  10  Ch.  373.  (/)  [1881]  7  V.L.R.  (I.)  117. 

{d)    [1885]  16  Q.B.D.  315.  {g)    [1886]  12  V.L.R.  712. 

(e)    [1871]  2  V.R.  (I.)  2. 
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not  attend  at  the  trial  to  defend,  that  all  the  issues  should  be 
^^^^  reopened  in  insolvency  proceedings.      The  Victorian  cases  are 

decisive   upon   the   question,   and   the  practice   here  has   been 

'^^^"^-     uniform. 

Williams,  J.     I  shall  follow  the  decisions  of  our  own  Court 

Evidence  was  then  called  for  the  respondent  as  set  out  in  the 
statement  of  the  case. 

Woolf — The  return  of  the  sheriff  is  false.  There  was  some 
real  estate  which  it  was  the  duty  of  the  sheriff  to  sell  in  order  to 
satisfy  the  debt.  When  a  return  is  made  which  is  not  true  the 
proceedings  must  fail :  In  re  White  (h).  If  the  property  had 
been  mortgaged  no  doubt  it  would  not  have  been  the  duty  of  the 
sheriff  to  realize :  In  re  Douglas  (i).  The  act  of  insolvency  has 
not  been  proved.  It  was  the  duty  of  the  sheriff  to  sell  whatever 
interest  the  respondent  had  in  the  land. 

Moule — The  act  of  insolvency  is  failure  to  satisfy  the  judg- 
ment debt.  The  respondent  says  he  will  not  pay,  and  merely 
mentions  a  piece  of  land  which  is  not  in  his  name  and  which  the 
sheriff  could  not  sell.  If  the  sheriff  had  searched  the  register  in 
order  to  advertise  the  land  for  sale  he  could  have  found  nothing, 
because  the  land  was  in  the  name  of  a  person  unknown  to  him. 
It  was  the  duty  of  the  debtor  to  give  particulars  of  the  land. 
Under  the  former  Act,  5  Vict.,  No.  17,  sec.  5,  the  act  of  insolvency 
was  failing  to  satisfy  or  point  out  land  or  property  sufficient  to 
satisfy  the  debt.  The  present  Act  makes  the  "  failure  to  satisfy" 
the  act  of  insolvency.  The  mere  statement  that  the  debtor  has 
a  piece  of  land  not  in  his  name  is  not  sufficient  to  put  the  sheriff 
upon  inquiry.  (Counsel  referred  to  In  re  Sloss  (k).)  In 
the  case  of  In  re  Douglas  it  was  held  that  the  sheriff's 
officer  was  under  no  obligation  to  sell  the  interest  of  the  debtor 
in  mortgaged  property,  and  therefore  there  should  be  no  obliga- 
tion to  sell  the  debtor  s  interest  in  lands  which  are  in  the  name 
of  someone  else.     He  had  power  to  sell,  but  it  would  be  im- 

{h)    [1880]  6  V.L.R.  (L)  50.  («)      [1886]  12  V.L.R.  265. 

{k)    [1893]  19  V.L.R.,  p.  7L3. 
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possible  to  advertise  for  sale  land  which  was  in  the  name  of  a  ^^^ 

person  unknown,  the  nature  of  the  interest  not  being  revealed  In  re 

and  the  amount  of  land  being  also  unknown.     If  there  has  been  

any  mistake  the  fault  is  that  of  a  public  officer,  and  no  costs  *  *°^^"**    ' 
should  be  given  :  In  re  White  (I) ;  In  re  Fenner  (m). 

Williams,  J.  I  may  state  that  I  accept  the  evidence  of  the 
respondent,  but  I  will  reserve  the  question  of  law  depending 
upon  such  evidence. 

Cur.  adv,  vuli. 

Williams,  J.  This  was  an  order  nisi  for  the  sequestration 
of  the  estate  of  G.  A.  Rylah.  It  was  opposed  by  the  respondent, 
and  certain  objections  were  filed  with  a  view  of  going  behind 
the  judgment  of  the  Supreme  Court  upon  which  the  petition 
was  founded.  It  was  contended  that  the  respondent  was 
entitled  to  go  behind  that  judgment  for  the  purpose  of  showing 
that  the  debt  which  was  represented  by  it  was  not  a  debt  of  the 
respondent,  but  was  a  partnership  debt  of  the  respondent  and 
the  petitioning  creditor ;  in  other  words,  that  they  were  carry- 
injaf  on  business  in  partnership  together,  and  that  this  debt  for 
which  judgment  was  signed  was  a  partnership  debt.  Certain 
English  cases  were  relied  upon :  Exparte  Kibble  (n),  and 
exparte  Lennox  (o).  Those  cases  certainly  would  appear  to 
decide  that  for  certain  purposes  you  may  go  behind  a  judgment 
debt — for  instance,  you  may  go  behind  the  judgment  to  show 
that  there  is  no  debt.  Under  our  Act  I  have  no  doubt  you  may 
go  behind  the  judgment  to  show  collusion  or  fraud  or  something 
of  that  kind  between  the  debtor  and  petitioning  creditor.  There 
is  no  doubt  that  these  cases  support  the  respondent's  position  to 
a  great  extent,  but  I  had  this  difficulty,  that  our  Act  is  not  the 
same  as  the  English  Act  under  which  those  decisions  were 
given.  There  are  also  three  decisions  of  this  Court — namely, 
In  re  Morris,  In  ve  Monks,  and  In  re  Lee — which  are  clear  upon 
the  point  that  in  proceedings  of  this  kind  the  insolvent  is  not 
allowed   to  go   behind    the    judgment,   and    inasmuch    as    we 

{I)      6  V.L.R.  (L)50.  (n)    L.R.  10  Ch.  373. 

(m)    [1887]  7  V.L.R.  (L)  13.  {o)     IG  Q  BO.  :Mo 
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]^  are  administering  our  own  Act,  I  prefer  to  follow  the  decisions 

In  re  of   our    own    Court.       I    still    think    it    would    be    open   to 
RyxiAh 
the  insolvent   to   go   behind  the   judgment  to  show  that  the 

*^"^*  '  judgment  is  the  result  of  collusion,  but  I  am  not  prepared 
to  go  beyond  that  at  present.  It  may  be  possible  that  he  would 
be  allowed  to  show  there  was  no  debt,  but  here  it  was  desired 
to  go  behind  the  judgment  to  show  that  this  was  a  partnership 
debt ;  and,  subject  to  any  contrary  doctrine  that  may  be  laid  down 
by  the  English  c&ses,  I  am  clearly  of  opinion  that  upon  the 
authorities  of  this  Court  that  is  not  permissible. 

The  only  question  that  remains  is  whether  there  is  a 
good  act  of  insolvency  proved.  The  petition  is  founded 
upon  sub-sec.  (viii.)  of  sec.  37  of  the  Insolvency  Act 
1890.  (His  Honor  read  the  sub-section.)  That  ground 
is  set  out  in  the  order  nisi  following  the  petition,  and 
the  question  is  whether  that  act  of  insolvency  has  been 
established.  There  was  a  conflict  of  testimony  as  to  what 
passed  between  the  respondent  and  the  sheriff's  officers, 
but  as  I  stated  during  the  argument  and  after  the  evidence 
was  closed,  I  am  prepared  to  accept  the  version  of  the  re- 
spondent. I  think  it  is  supported  by  other  facts.  He  said 
that  the  sheriff's  officer  called  upon  him  to  pay,  and  that 
he  said,  "I  cannot  pay,  but  I  have  land  at  Benambra 
which  you  can  levy  on  if  you  please."  One  of  the  officers 
said  "  Is  it  encumbered  ?  "  and  I  said  "  No."  In  cross-examin- 
ation he  said  he  had  land  at  Benambra,  that  he  told  the 
sheriff's  officers  so;  and  in  re-examination  he  produced  the  deeds 
and  explained  how  he  bought  them ;  he  had  the  deeds  still  in 
his  possession,  and  said  the  lands  were  of  substantial  value- 
Now,  that  being  so,  as  I  accept  his  version,  there  is  no  doubt  that 
this  return  is  not  correct.  (His  Honor  read  the  return.)  I 
think  that  to  make  that  act  of  insolvency  a  good  one  the  return 
must  be  true  in  fact.  I  cannot  find  that  this  point  was  ever 
decided  before,  but  I  think  that  that  is  the  proper  view.  To 
make  such  an  act  of  insolvency  good  the  return  must  be  true 
and  must  not  be  a  false  return.  In  the  view  I  take  of  the 
evidence  this  was  a  false  return,  because,  at  any  rate  as  to  part 
of  the  money  mentioned  in  the  writ,  there  was  some  real  estate 
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out  of  which  it  could  have  been  satisfied.  There  are  two 
cases  which  touch  this  point  but  are  distinguishable.  In  In  re 
Douglas  (p)  a  question  as  to  mortgaged  property  was  raised,  and 
that  distinguishes  it  from  the  present  case,  as  the  property  was 
not  mortgaged  here.  The  other  case  of  In  re  White  (q)  is 
distinguishable,  because  the  return  there  was  clearly  bad ;  here 
it  is  false.  On  that  ground  I  think  the  order  nisi  should  be 
discharged,  but,  following  the  authorities  as  to  costs  to  which  I 
was  referred,  it  will  be  discharged  without  costs. 


1899 

l7i  re 
Rylah. 

Willianus,  J. 


Order  nisi  discharged,  without  costs. 

Solicitors   for    petitioning    creditor :     MoiUe,   Hcmiilton    dh 
Kiddle. 

Solicitor  for  respondent :  Parkinson, 

w.  H.  M. 


[PRACTICE  COURT.] 

POWELL  (Informant)  v.  KIERULF. 

The  Factories  and  Shops  Acta  1890,  54  Vict.  {No.  1091),  «.  46,  Schedule  IV,  ; 
1896,  60  Vict,  {No.  1446),  3  (6) ;  1898,  62  Vict.  {No.  1697),  ss.  2,  7,  9—Sfiop— 
"  Closed  " — Hairdresser — By-law — Validity — Admission. 

The  defendant,  a  hairdresser,  was  charged  upon  information  with  a  breach  of 
the  Factories  and  Shops  Act  1890  for  that  not  being  licensed  to  keep  open  after 
7  o'clock  in  the  evening  he  did  not  close  his  shop  from  that  hour.  At  the 
hearing  before  a  court  of  petty  sessions  the  prosecuting  solicitor  admitted  the 
existence  and  operation  of  a  by-law  allowing  hairdressers  to  keep  open  until  8  p.m. 
The  justices  convicted  the  defendant  for  not  having  closed  his  shop  at  7  o'clock. 

Held,  that  the  conviction  was  bad. 

Semble,  per  Williams,  J.  The  validity  of  a  by-law  cannot  be  attacked  in  such 
a  proceeding,  or  upon  an  order  to  review  it,  by  reason  of  the  provisions  of  sec.  9 
of  the  Factories  and  Shops  Act  1898. 

Semble,  per  Williams,  J.  Where  the  time  for  closing  his  shop  is  fixed  a  hair- 
dresser may  not  after  that  hour  commence  to  shave  or  dress  the  hair  of  a 
ciiatomer. 

Ellis  V.  Horsley  (23  V.L.R.  609)  distinguished. 

Order  to  Review. 

On  12th  April  1899,  at  the  Court  of  Petty  Sessions,  Rich- 
mond, William  Melbourne  Kierulf,  carrying  on  business  as  a 
hairdresser  and  tobacconist  at  84  Bridge-road,  Richmond,  was 
{p)    12  V.L.R.  265.  {q)    6  V.L.R.  (L)  50. 


1899 
May  10. 

Williams,  J, 
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fined  l8.,  with  1/.  Is,  coats,  "  for  that  defendant  on  Thursday 
23rd  March  1899  in  the  city  of  Richmond  being  occupier  of  a 
certain  shop  did  not  close  the  said  shop  from  the  hour  of  7  o'clock 
in  the  evening  of  the  said  day."  An  order  nisi  to  review  this 
decision  was  obtained  on  the  ground  that  there  was  no  evidence 
before  the  justices  that  the  defendant  was  guilty  of  the  ofience 
charged.  It  appeared  from  the  affidavit  of  the  defendant's 
solicitor  upon  which  the  order  nisi  was  granted  that  on  the 
hearing  the  solicitor  for  the  prosecution,  in  opening  the  case, 
stated  that  there  was  a  by-law  passed  in  1896  which,  though 
ultra  vires  by  reason  of  the  fact  that  at  that  time  a  hairdressino[ 
saloon  was  not  a  shop  within  the  meaning  of  the  Factaries  aiid 
Shops  Act,  was  recognized  by  the  department,  and  no  prosecution 
would  have  been  instituted  if  8  o'clock  had  been  observed  by 
defendant,  but  that  he  had  been  found  working  at  9  p.m.  He 
pointed  out  that,  the  by-law  being  ultra  vires,  the  defendant  had 
to  be  charged  with  not  closing  at  7  p.m.  Evidence  was  given  that 
at  9.15  p.m.  on  the  23rd  March  1899  he  was  shaving  a  man.  The 
defendant  in  his  evidence  stated  that  at  8  p.m.  he  locked  the  door 
of  his  shaving  saloon  and  that  the  customers  came  in  before  8  p.m. 
He  said  that  he  thought  he  had  a  right  to  finish  off  these  pei^sons. 
The  solicitor  for  the  prosecution  admitted  the  by-law.  At  the 
close  of  the  evidence  the  solicitor  for  the  defendant  objected  that 
no  proof  had  been  given  of  the  closing  of  the  shop  w^ithin  the 
meaning  of  sec.  7  (a)  of  Act  No.  1597.     There  was  no  dispute  as 


(a)     Factories  and  Shops  A  ct  1 898  : — 
*•  Sec.  2.    Section  three  of  the  Prin- 
cipal  Act  is  hereby  amended  as  fol- 
lows : — 

*'  (a)  The   definition  of  the   expres- 
sion   '  closed  '    with  reference   to 
shops  is  hereby  repealed. " 
**  Sec.  7.     It  shall  be  deemed  that  a 
shop  was  not  closed  within  the  meaning 
of  the  Factories  and  Shops  Acts  if  it  be 
proved    with   reference  to  such    shop 
that— 

"  (a)  Goods  were  sold  ;  or 
**  {b)  Goods  were  offered  for  sale  ;  or 
* '  (c)  Goods  were  exposed  for  sale. 
*'Sec.  0.     (1)  If  any  person  desires 
to  dispute  the  validity  of  any  regulation 


or  by-law  made  or  purporting  to  haTe 
been  made  under  any  of  the  provisions 
of  the  Factories  and  Shops  Acts  or  any  Act 
repealed  thereby  it  shall  be  lawful  forsach 
person  to  apply  to  the  Supreme  Court 
upon  affidavit  for  a  rule  calling  upon 
the  Chief  Inspector  of  Factories  in  the 
case  of  a  regulation  or  on  the  municipal 
council  making  such  by-law  (as  the  caw 
may  be)  to  show  cause  why  such  regula- 
tion or  by-law  should  not  be  qnashed 
either  wholly  or  in  part  for  the  illegality 
thereof  and  the  said  Court  may  make 
the  said  rule  absolute  or  dischaige  it 
with  or  without  costs  as  to  the  Court 
shall  seem  meet. 

*•  (2)  Every  such  regulation  or  by- 
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to  the  facts  stated  by  the  defendant's  solicitor,  and  no  answering  ^^^ 

affidavit  was  filed  by  Thomas  Jasper  Powell,  the  informant,  an        Powell 
inspector  of  factories  and  shops.  Kibrulf. 

Williams,  J. 
Cvssen  to  move  the  order  absolute.  

J,  E,  Mackey  to  show  cause — The  evidence  shows  that 
defendant  closed  his  shop  at  8  o'clock  in  the  evening,  but 
continued  until  9  p.m.  to  work  in  the  shop  shaving  and  cutting 
the  hair  of  customers  who  entered  before  8  p.m.  The  by-law  was 
not  proved  ;  that  must  be  done  before  sec.  9  of  Act  1597  applies. 
It  is  not  in  evidence.  By  Act  No.  1445,  sec.  8,  sub-sec.  (6),  the 
definition  of  shops  was  extended  to  the  rooms  of  hairdrcvssers. 
The  definition  of  "closed"  in  sec.  7  of  Act  No.  1597  is  not 
exhaustive.  The  informant  is  not  bound  by  the  admission  of 
the  by-law's  existence :  Regina  v.  Bertrand  (6). 


Gusaen  in  reply — The  prosecuting  solicitor  admitted  the  by- 
law :  O'Connor  v.  Ridout  (c).  It  is  not  admitted  that  it  was 
ultra  vires,  A  hairdreaser's  shop  may  be  a  shop,  and  it  is  common 
knowledge  that  goods  are  often  exposed  for  sale  in  hairdressers' 
shops.  Sec.  9  of  Act  No.  1597  was  passed  to  prevent  what  the 
informant  is  now  trying  to  do.  The  provision  was  put  in  by 
reason  of  the  decision  in  Gomm  v.  Bennett  (<?).  Except  in  the 
case  of  Ellis  v.  Horsley  (e)  every  by-law  is  taken  to  be  valid 
unless  attacked.  The  facts  show  that  the  shop  was  closed  at  8  p.m. 
No  one  was  allowed  in  after  that  hour.  The  principle  that  an 
admission  cannot  be  made  in  a  criminal  case  has  only  been  recog- 
nized when  it  is  made  by  a  prisoner. 

Counsel  referred  to  Rider  v.  Philli2ys  (f)  ;  Ellis  v.  Hors- 
ley (g). 


law  shall  unless  and  until  so  quashed 
have  and  be  deemed  and  taken  to  have 
the  like  force  validity  and  effect  as  if 
such  regulation  or  by-law  had  been 
enacted  in  the  Factories  and  Shops  Acts 
or  in  any  Act  repealed  thereby  and 
shall  not  be  in  any  manner  liable  to  be 
challenged  or  disputed  but  any  such 
regulation  or  by-law  may  l>e  altered  or 


revoked  by  any  subsequent  regulation 
or  by-law  under  the  Bhctories  and 
Shops  Acts.'' 

{b)    [1867]  L.R.  1  P.C.  620. 

(c)  [1893]  19  V.L.R.  102,  at  p.  104. 

(d)  [1895]  21  V.L.R.  608. 

(e)  [1898]  23V.L.R.  609. 

(/)   [1884]  10  V.L.R.  (L.)  147. 
(fj)    23  V.L.R.  609,  at  p.  626. 
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Williams,  J.  This  is  a  prosecution  under  the  provisions  of 
the  Factories  and  Shops  Act  1890  against  one  William  Mel- 
bourne Kierulf,  hairdresser,  for  not  closing  his  shop  from  the 
hour  of  7  o'clock  in  the  evening  of  a  certain  date — [the  words 
in  the  Act  are  "  at  the  hour  of  seven  "] — he  not  being  licensed 
to  remain  open  at  night  under  any  by-law.  The  magistrates 
convicted  the  defendant.     (His  Honor  read  the  convictioa) 

An  order  nisi  to  review  this  decision  wa,s  obtained  by  the 
defendant  on  the  ground  that  there  was  no  evidence  before  the 
justices  that  the  defendant  was  guilty  of  the  offence  charged- 
Now,  the  "  offence  charged  "  was  that  he,  not  being  licensed  to 
keep  his  shop  open  after  7  o'clock  in  the  evening,  did  not 
close  it  at  that  hour — that  is,  substantially,  the  offence  charged. 
The  prosecution  in  opening  the  case  stated  that  a  by-law  was  in 
existence  by  which  hairdressers  might  be  allowed  to  remain 
open  until  8  o'clock  in  the  evening,  and  that  that  by-law  was 
one  which  the  authorities  had  always  recognized,  and  that  if  the 
defendant  had. closed  at  8  p.m.  no  notice  would  have  been  taken 
of  the  matter,  and  no  complaint  made  against  him  for  a  breach 
of  the  provisions  6i  the  Act  in  closing  at  that  hour.  It  appears 
that  a  few  days  before  the  commission  of  the  alleged  offence  two 
constables  of  police  waited  upon  the  defendant  and  told  him 
that  he  would  have  for  the  future  to  close  his  saloon  at  8  p.m., 
so  that  that  regulation  was  put  in  force — viz.,  a  regulation  to 
close  at  8  p.m.  That  being  so,  it  appears  to  me  that  this  ground 
of  the  order  nisi  is  established.  The  justices  have  convicted 
the  defendant  for  not  having  closed  his  shop  at  7  p.m.,  and  the 
case  for  the  prosecution  shows  that  the  defendant  was  licensed 
to  keep  open  his  shop  until  8  p.m.,  therefore  there  was  no 
evidence  either  of  the  offence  charged  or  of  which  the  defend- 
ant was  convicted,  for  it  appears  from  the  informant's 
own  case  that  he  (the  defendant)  was  licensed  to  keep 
open  his  shop  until  8.  The  information  says  that  he  was 
not  a  person  licensed  to  keep  open  after  7  p.m.,  whereas 
in  fact  he  was.  Therefore  I  think  the  first  ground  of  the 
order  nisi  is  established. 

It  is  also  contended  that  the  validity  of  the  by-law  cannot 
be   attacked    on    these    proceedings,    or    could     not     on   the 


Digitized  by 


Google 


VOL.  XXIV.] 


LXI  &  LXII  VICT. 


855 


proceedings  before  the  justices.  It  is  not  necessary  for  me  now 
to  decide  that  point,  but  I  think  it  could  not.  I  think  sec.  9(1) 
and  (2)  of  Act  No.  1597  would  be  an  answer  to  any  such 
contention,  and  as  no  such  steps  as  are  mentioned  in  sec.  9  of 
that  Act  have  been  taken  the  by-law  is  to  be  accepted  as  if 
enacted  in  the  Act  of  Parliament  itself,  and  it  is  not  to  be  "  in 
any  manner  liable  to  be  challenged  or  disputed."  Whether 
this  is  so  or  not  I  do  not  think  it  lies  in  the  mouth  of  the 
counsel  for  the  Crown  now  to  contend  before  me  that  this 
particular  hairdreaser  was  not  licensed  to  keep  his  shop  open 
after  7  p.m.  In  opening  his  case  in  the  Court  below  it  was 
stated  by  counsel  for  the  Crown  that  he  was.  The  Crown  sent 
its  officers  to  warn  the  defendant  for  the  future  to  close  at  8 
o'clock  p.m.  It  stated  it  always  recognized  this  by-law  as  a  valid 
and  subsisting  by-law.  In  the  view  of  the  case  which  I  have 
taken  it  is  unnecessary  to  decide  the  other  point.  Suppose 
the  information  had  stated  that  this  man  was  licensed  to 
remain  open  until  8,  and  was  for  an  offence  of  that  description, 
then  I  think  on  these  facts  it  would  be  difficult  to  decide  that 
the  defendant  closed  his  shop  at  8  o'clock  p.m.  within  the  meaning 
of  the  Act  and  by-law.  I  can  quite  understand  the  following 
case  being  treated  as  no  breach  of  the  Act,  where  a  man 
closed  his  shop  at  8,  but  had  begun  to  shave  or  dress  the 
hair  of  a  person  before  that  hour,  and  was  simply  finishing 
him  off  afterwards  ;  such  state  of  things  might  well  be  con- 
sidered as  no  breach,  but  where  a  hairdresser  commences 
to  operate  upon  a  new  customer  after  8,  in  such  a  case 
I  should  feel  difficulty  in  deciding  that  there  was  no  breach, 
and  if  I  had  now  to  decide  the  point  I  should,  I  think,  be 
against  the  defendant's  contention,  because  the  evidence  is  that 
this  man  commenced  to  operate  upon  customers  after  8  p.m. 
He  began  fresh  business  after  8.  It  is  not,  as  I  said, 
necessaiy  for  me  now  to  offer  a  positive  opinion  upon  the 
point.  Nevertheless,  in  my  opinion  it  would  be  a  breach  of 
the  Act  and  of  the  by-law  if  the  defendant  went  on  taking  fresh 
business  and  operating  on  fresh  customers  after  8  p.m.  The  other 
instance  to  which  I  have  referred  might  not  be  a  breach  of  the 
Act  and  by-law — that  is  to  say,  where  a  man  began  to  operate 
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upon  a  customer  before  8  and  finished  after  that  hour.  Beyond 
doing  this,  he  ought  not,  in  my  opinion,  to  go. 

The  order  nisi  will  be  made  absolute,  on  the  gronnd  that 
there  is  no  evidence  upon  which  the  justices  should  have 
convicted  the  defendant  of  the  oflfence  charged — that  is,  of 
the  offence  that  he,  not  being  a  person  licensed  to  keep  his  shop 
open  at  a  later  hour,  did  not  close  it  at  7  p.m. 

I  cannot  help  thinking  that  the  justices  decided  this  case 
upon  the  ground  that  this  man  was  commencing  fresh  work  after 
8  o'clock,  and  I  think  they  would  have  been  right  if  the  informa- 
tion had  covered  that  offence. 

The  point  upon  which  this  order  is  discharged  is  really  a 
surprise.  It  was  stated  that  the  evidence  was  directed  to  an 
offence  committed  after  8  p.m.,  and  therefore  it  is  not  fair  to 
direct  it  to  one  committed  after  7  p.m.     I  therefore  give  no  costs. 

Order  absolute,  vnthout  costs. 

Solicitor  for  informant :  'Guinness,  Crown  Solicitor, 
Solicitors  for  defendant :  Fink,  Best  S  Hall. 

R.  H.  C. 


1899 
May  10. 

WiUiamSf  J. 


[PRACTICE  COURT.] 

MARTIN  (Informant)  v.  O'SULLIVAN. 

Practice — Order  to   retnew— Evidence — Conflict — Facts — Costa    of  adjournment— 
Justices  Act  1890  {No.  1105),  ss.  146,  148. 

Upon  the  hearing  of  an  order  to  review  the  Court  will,  where  there  is  a 
direct  conflict  of  fact,  accept  the  version  of  the  party  who  supports  the  magis- 
trates' decision. 

Whether  the  Court  will  under  any  circumstances  accept  evidence  contra- 
dieting  the  magistrates'  affidavit,  qucere. 

Order  to  Review. 

Frank  John  Martin,  an  inspector  for  the  Borough  of  Kew 
under  the  Health  Act  1890,  proceeded,  at  the  Kew  Court  of 
Petty  Sessions  on  22nd  March  1899,  by  way  of  information, 
against  Mrs.  John  Thomas  O'Sullivan  for  breach  of  the  provi- 
sions of  a  by-law  made  under  the  amending  Public  Health  Ad 
1887.  No  evidence  was  given  for  the  defence.  The  justices 
dismissed  the  case. 
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An  order  nisi  to  review  the  decision  was  obtained  on  the 
ground  that  upon  the  evidence  the  defendant  ought  to  have 
been  convicted.  The  informant's  affidavit  in  support  of  the 
order  alleged  that  evidence  was  given  by  him,  that  the 
defendant  admitted  the  offence,  and  that  the  chairman  of 
the  bench  stated  the  bench  were  unanimous  that  the  case  had 
been  proved ;  but  a  mistake  having  been  made,  and  the  wrong 
party  having  been  summoned,  the  case  would  be  dismissed 
without  costs.  Upon  the  return  of  the  order  nisi  affidavits 
were  filed  by  defendant  and  by  others  on  her  behalf,  denying 
the  evidence  of  the  admission  and  that  the  chairman  of  the 
bench  had  said  that  the  bench  were  unanimous  that  the  case 
had  been  proved,  and  stating  that  the  justices  unanimously 
found  the  charge  had  not  been  proved.  An  affidavit  was  made 
by  the  chairman  of  the  bench,  on  behalf  of  himself  and  his 
.two  colleagues,  contradicting  the  informant's  statement  that  the 
bench  were  unanimous  that  the  case  had  been  proved.  He 
stated — "  What  I  did  state  was  *  The  bench  do  not  consider  the 
case  has  been  proven ;  they  consider  the  wrong  person  has  been 
summoned.  The  case  will  be  dismissed  without  costs.' "  The 
informant  filed  further  affidavits  by  persons  present  in  court  at 
the  hearing  of  the  information,  contradicting  the  statements  of 
the  chairman  of  the  bench  upon  these  points. 

On  3rd  May  1899  the  hearing  of  the  order  nisi  was 
adjourned,  costs  to  be  costs  in  the  cause. 

A,  H,  Davis  to  move  the  order  absolute. 

Bryant  to  show  cause — The  answering  aflSdavits  will  not  be 
allowed.  The  practice  is  settled.  These  affidavits  are  in  direct 
conflict  with  that  of  the  chairman  of  the  bench. 

Dains  in  reply — The  Court  is  put  upon  inquiry  by  the 
contradictory  nature  of  the  affidavits  filed  in  this  case. 

[Williams,  J.  The  Court  will  not  go  into  the  matter  where 
the  evidence  conflicts.] 

Under  the  Justices  Act  1890,  sec.  146,  the  Court  may  receive 
fresh  evidence.  As  to  the  chairman's  affidavit,  the  further 
evidence  is  admissible,  to  show  that  the  justices  were  in  error. 


Martin 

V. 
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Digitized  by 


Google 


858 


SUPREME  COURT :  VICTORIA. 


[V.  L.iL 


Martin 

V. 
O'SULLIVAN. 

Wiiliams,  J. 


Williams,  J.  I  think  the  bench  were  right  in  their  con- 
clusion upon  the  evidence  apart  from  the  defendant's  alleged 
admission.     I  think  they  came  to  the  right  conclusion. 

As  to  the  conflict  of  evidence,  I  always  accept  the  version  of 
the  person  in  support  of  the  decision  in  the  Court  below.  This 
was  the  practice  upon  the  hearing  of  orders  nisi  for  prohibition 
under  Act  No.  571.  The  practice  is  clear  and  well  established. 
The  facts  as  stated  by  the  affidavit  in  support  of  the 
order  nisi  are  contradicted.  I  accept  the  facts  in  the 
affidavits  of  the  person  showing  cause.  If  he  is  wrong 
he  can  be  prosecuted  for  perjury.  This  has  been  my 
invariable  practice  for  eighteen  years,  and  I  have  not  yet 
been  overruled  by  the  Full  Court.  Upon  these  orders 
71281  to  review  where  the  ground  is  taken  that  the  justices  ought 
to  have  convicted — as  in  this  case — where  there  is  a  dispute  as 
to  the  facts  given  in  evidence  in  the  Court  below  between  the 
applicant  for  the  order  and  the  party  showing  cause,  that  is  to 
say,  as  to  what  took  place  before  the  justices  and  as  to  the 
grounds  of  the  justices*  decision — I  have  always  accepted  the 
version  set  forth  in  his  affidavit  by  the  party  showing  cause,  for 
the  purpose  of  considering  whether  I  should  discharge  the  order. 
I  do  not  go  into  the  question  who  is  right  or  who  is  wrong.  I 
have  often  stated  in  reference  to  these  otders  nisi  that  the 
affidavit  filed  in  answer  to  the  applicant  for  the  order  often 
destroys  the  latter's  case  by  contradicting  the  facts  upon  which 
the  order  nisi  is  obtained. 


The  order  nisi  will  be  discharged,  with  costs. 

Bryant — As  the  costs  of  this  hearing  may  not  exceed  20t— 
Justices  Act  1890,  sec.  148 — I  ask  for  an  order  that  the  costs  of 
the  adjourned  hearing  be  not  included  in  the  costs  of  this  hear- 
ing.    They  were  made  costs  in  the  cause. 

Williams,  J.     I  shall  make  no  order  as  to  the  costs  of  the 

adjournment. 

Ordet'  disdiarged. 


Solicitors  for  informant :  Madden  &  Butler. 
Solicitors  for  defendant :   Westley  &  Dale. 


R.  H.  a 
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Truatee — Next  friend  of  infani  plaintiff— Staying  proceedings  until  infant  21 —  

Inquiry  as  to  whether  action  for  benefit  of  infant—  Willt  construction— Forfeiture       Holroyd,  J. 
clause  on  bringing  actum— Trustee  and  cestui  (pie  trust— Breach  of  trust- 
Frivolous  and  vexatious  action— Bea^nable  and  bond  fide  action— Costs.  Auaust  31 

A  testator  by  his  will  devised  and  bequeathed  the  residue  of  his  real  and  ^^^^^^12^ i^^^* 
personal  property  to  trustees  upon  trust  for  sale  and  conversion,  with  a  discretion  15  {q^  19,  20,  21 1 
to  postpone  the  sale  and  conversion  as   long  as  they   should  think  fit,   and  22. 

let  his  real  estate,   and  upon  trust  to  invest  the  proceeds  upon  Government  

stocks  or  debentures  or  first  mortgage  of  freehold  estate  and  to  stand  possessed    ^^*     '  * 

thereof  in  trust  for  all  the  children  of  his  daughter  Teresa  Wallace  who  before  or 
after  her  decease  should  attain  the  age  of  21  years,  in  equal  shares,  and  he 
empowered  his  trustees  to  apply  the  yearly  income  of  any  minor*s  presumptive 
share  towards  his  maintenance,  &c.  ;  and  he  provided  as  follows  :— "  I  declare 
that  any  and  every  person  and  persons  entitled  to  any  benefit  under  this  my  will 
whether  presumptively  or  absolutely  who  shall  take  any  proceedings  either  at  law 
or  in  equity  against  my  executors  or  trustees  for  the  time  being  or  shall  institute 
any  suit  in  any  Court  of  competent  jurisdiction  for  the  administration  of  my 
estate  shall  absolutely  forfeit  all  benefit  to  which  he  she  or  they  shall  be  entitled 
.  under  my  will  and  the  same  shall  belong  and  be  paid  to  the  treasurer  of  the  Mel- 
bourne Hospital  for  the  benefit  of  that  institution." 

An  action  was  brought  by  an  infant  son  of  the  testator's  daughter  by  his  next 
friend  against  his  father,  who  was  the  sole  surviving  trustee  of  the  will,  and  the 
other  children  of  the  testator's  said  daughter  and  the  Melbourne  Hospital,  alleging 
many  breaches  of  trust,  and  amongst  others  that  the  defendant  trustee  had  taken 
moneys  of  the  trust  estate  as  loans  or  advances  to  himself  without  proper  security, 
that  he  had  expended  large  sums  of  the  estate  moneys  in  the  purchase  of  mining 
and  bank  shares,  in  lending  moneys  to  individuals  without  security,  that  he  had 
placed  moneys  of  the  estate  upon  deposit  in  banks,  and  that  he  claimed  as  his  own 
and  had  retained  for  his  own  use  the  income  of  properties  which  belonged  to  the 
trust  estate. 

On  motion  by  the  defendant  trustee  to  stay  the  action  until  the  plaintifif  came 
of  age,  or  refer  it  to  the  Chief  Clerk  to  ascertain  whether  it  was  for  the  infant's 
benefit  to  bring  the  action,  having  regard  to  the  forfeiture  clause,  it  was  shown 
that  the  action  had  been  threatened  by  the  adult  sons  of  the  testator's  daughter, 
who  were  defendants ;  but  that,  acting  under  counsel's  advice,  the  action  had 
been,  with  his  consent,  brought  in  his  name  in  order  to  evade  or  avoid  the  for- 
feiture clause. 

Held  by  Holroyd,  J.,  that  the  motion  should  be  dismissed,  with  costs. 

At  the  trial  counsel  for  the  Melbourne  Hospital,  a  defendant  in  the  action, 
proposed  to  cross-examine  a  witness  for  the  plaintifif  to  show  that  the  action  was 
really  that  of  the  adult  sons,  that  he  might  raise  the  question  whether  they 
also  had  forfeited  their  interests. 

Held  by  Madden,  C.  J.,  that  no  case  between  the  Melbourne  Hospital  and  the 
adult  sons  could  be  raised  in  this  action. 

But  heldf  that  any  of  the  beneficiaries  who  were  adult  were  entitled  to  argue 
upon  the  question  of  the  construction  of  the  will  as  to  the  forfeiture  clause 
affecting  the  plaintifif's  interest. 

Held,  that  though  the  forfeiture  clause  might  apply  to  a  frivolous  or  vexatious 
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action  brought  against  the  trustee,  it  did  not  apply  to  an  action  Umd  fidf 
and  reasonable  such  as  the  present. 

Observations  on  how  far  forfeiture  clauses  in  wills  can  be  valid. 

Where,  after  the  defendant's  evidence  is  closed,  a  witness  is  recalled  for  the 
plaintiff  by  permission  of  the  Court,  and  asked  a  question  which  the  Court  dis- 
allows as  irrelevant,  and  is  not  further  examined  for  the  plaintiff,  he  may  be 
cross-examined  by  the  defendant  on  the  case  generally. 

Heldf  that  the  costs  arising  out  of  the  question  of  law  raised  by  the  for- 
feiture clause,  as  well  as  the  costs  of  showing  that  the  action  was  reasonable 
and  bond  Jide,  being  due  to  the  will  of  the  testator,  should  come  out  of  the 
estate  ;  that  the  defendant  trustee  should  pay  to  the  plaintiff  the  costs  of  the 
issues  of  breach  of  trust  on  which  he  had  succeeded,  and  to  the  other  beneficiaries 
who  were  defendants  one  set  of  costs. 


Action  by  Peter  Brown  Wallace,  an  infant  beneficiary  under 
the  will  of  the  late  Thomas  Monahan,  by  Frederic  Godfrey 
Hughes,  his  next  friend,  against  John  Alston  Wallace,  who  was 
the  surviving  executor  and  trustee  of  the  will,  the  other 
beneficiaries  under  the  will,  namely,  William  James  Wallace, 
Charles  Dunkley  Wallace,  John  Alston  Wallace  the  younger. 
Teresa  Ellen  Monahan  Wallace,  Elizabeth  Mary  Keogh  (other- 
wise called  Bessie  Maria  Keogh),  William  Monalian  Keogh, 
Mary  Alice  Tobin,  Maude  Alice  Tobin,  Bessie  Alice  Tobin, 
Florence  Maude  Keogh,  and  the  Melbourne  Hospital,  for  relief 
in  respect  of  various  alleged  breaches  of  trust  by  the  trustee  in 
the  execution  of  the  trusts  of  the  will. 

By  his  will,  dated  3rd  March  1876,  Thomas  Monahan 
appointed  the  defendant  JTohn  Alston  Wallace  and  one  Moses 
Fraser  to  be  trustees  and  executors  of  his  will,  and  gave  his 
wife  Mary  Monahan  certain  chattels  and  an  annuity,  and  a  life 
interest  in  certain  real  estate,  and  bequeathed  to  his  trustees  an 
annuity  of  200i.  per  annum  in  trust  for  his  daughter  Elizabeth, 
the  wife  of  Denis  Patrick  Keogh,  during  her  life,  and  a  sum  of 
40,000/.  to  be  invested  and  held  by  his  trustees  on  certain  trusts 
for  such  of  the  children  of  such  daughter,  viz.,  Thomas  Keogh, 
William  Keogh,  Mary  Keogh,  and  Maude  Keogh,  as  being  males 
attained  25  years  and  being  females  should  attain  21  years  or 
marry,  in  equal  shares,  and  he  strictly  settled  the  share  of  each 
of  such  granddaughters  upon  her  for  life,  remainder  tp  her 
children  who  should  attain  21  years  of  age  or  marry;  and  he 
devised  all  his   real  estate,   subject   as   aforesaid,   and   all  the 
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residue  of  his  personal  estate  to  his  trustees  upon  certain  trusts 
for  sale,  conversion,  and  getting  in,  and  on  trust  out  of  the 
proceeds  to  pay  duty,  debts,  and  expenses  and  the  legacies  and 
annuities  aforesaid,  and  authorized  his  trustees  to  appropriate 
and  invest  in  their  names  sufficient  funds  to  answer  by  the 
income  thereof  the  payment  of  the  said  annuities,  and  directed 
that  such  funds  should,  on  the  dropping  of  the  respective 
annuities,  follow  the  destination  of  the  residue  of  his  real  and 
personal  estate.  And,  subject  to  the  trusts  aforesaid,  he 
directed  that  his  trustees  should  hold  such  property  or  proceeds 
as  aforesaid  on  trust,  to  invest  the  same  in  the  names  of  his 
trustees  in  Government  stocks  or  debentures  of  the  colonies  of 
Victoria  or  of  New  South  Wales,  or  on  first  mortgages  of  free- 
hold estates  in  Victoria ;  and  on  further  trust  to  pay  the  income 
of  such  residuary  real  and  personal  estate  to  his  daughter 
Teresa  Wallace,  the  wife  of  the  said  John  Alston  Wallace, 
during  her  life;  and  as  to  the  whole  of  the  corpus  of  his 
residuary  real  and  personal  estate,  and  the  income  to  accrue 
therefrom  after  the  death  of  the  said  Teresa  Wallace,  he 
directed  his  trustees  to  stand  possessed  thereof  in  trust  for  all 
the  children  of  the  said  Teresa  Wallace  who  before  or  after  her 
decease  should  attain  the  age  of  21,  or  being  a  daughter 
or  daughters  be  married,  in  equal  shares.  And  he  empowered 
his  trustees  "  to  apply  all  or  any  part  of  the  yearly  income 
arising  from  any  minor's  presumptive  share  under  my  will  after 
the  death  of  the  preceding  owner  for  life  thereof  (if  any) 
towards  the  maintenance  and  education  or  otherwise  for  the 
benefit  of  such  minor  during  his  or  her  minority  or  at  t!Re 
option  of  my  said  trustees  to  pay  the  same  into  the  hands  of 
the  parent  or  guardian  of  such  minor  to  be  so  applied  and  not- 
withstanding that  the  father  may  be  living  and  able  to  provide 
such  maintenance  and  education,  and  the  unapplied  income  shall 
be  accumulated  and  invested  pursuant  to  the  trust  for  invest- 
ment lastly  hereinbefore  contained."  And  the  said  will  also 
contained  a  declaration  in  the  words  following — "  I  declare  that 
any  and  every  person  and  persons  entitled  to  any  benefit  under 
this  my  will  whether  presumptively  or  absolutely  who  shall 
take  any  proceedings   either  at  law   or  in  equity  against  my 
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executors  or  trustees  for  the  time  being  or  shall  institute  any 
.suit  in  any  court  of  competent  jurisdiction  for  the  adminis- 
tration of  my  estate  shall  absolutely  forfeit  all  benefit  to  which 
he  she  or  they  shall  be  entitled  under  my  will  and  the  same 
shall  belong  to  and  be  paid  to  the  treasurer  of  the  Melbourne 
Hospital  for  the  benefit  of  that  institution." 

By  a  codicil  dated  25th  October  1878  the  testator  revoked 
the  appointment  of  the  said  Moses  Fraser  to  be  an  executor  and 
trustee  of  his  will,  and  appointed  his  wife  to  be  executrix  and  a 
trustee  in  his  place,  but  in  all  other  respects  confirmed  his  will. 
The  testator  died  on  the  25th  day  of  May  1889,  and  probate  of 
his  will  and  codicil  in  Victoria  was  granted  on  the  1st  day  of 
August  1889  to  the  defendant  John  Alston   Wallace,  as  sole 
surviving  executor.    The  testator's  wife,  Mary  Monahan,  and  his 
daughter  Teresa  Wallace,  both  died  before  the  testator.    The 
real  and  personal  estate  of  the  testator  in  Victoria  was  at  his 
death  of  very  great  value,  amounting  to   nearly   one  million 
pounds  sterling,  and  the  testator  had  also  at  his  death  real  and 
personal  estate  in   the   colony   of  New   South    Wales  of  con- 
siderable  value,   and   about   20,000Z.   secured   on   mortgage  of 
property  in  the  colony  of  Queensland.     His  debts  at  the  time 
of  his  death  did  not  exceed  seven  hundred  pounds.     The  only 
children  of  the  testator's  daughter  Teresa  Wallace,  and  the  only 
persons  entitled  to  share  in  the  testator's  residuary  estate  under 
his  will,  were  her  five  sons,  namely,  Thomas  Monahan  Wallace 
and  the  defendants  William  James  Wallace,  Charles  Dunkley 
Wallace    and    John   Alston    Wallace    the    younger    and    the 
jflaintiif  Peter  Brown  Wallace,  and  her  daughter  the  defendant 
Teresa    Ellen  Monahan   Wallace.    Thomas    Monahan   Wallace 
attained  the  age  of  21  years,  and  on  the  81st  day  of  January 
1893  died  intestate   and   without  having   been   married.    The 
defendants  William  James  Wallace,  Charles  Dunkley  Wallace, 
and  John  Alston  Wallace  the  younger  had  attained  the  age  of 
21  years;   but   the  plaintiff  and   the  defendant   Teresa  Ellen 
Monahan    Wallace   were  under   the   age  of  21   years  and  un- 
married.      The   defendant   Elizabeth    Mary    Keogh,   otherwise 
called  Bessie  Maria  Keogh,  was  the  testator's  daughter  described 
in  his  will  as  Elizabeth  the  wife  of  Denis  Patrick  Keogh.    The 
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defendant  William  Monahan  Keogh  and  the  defendant  Florence 
Maude  Keogh,  who  was  unmarried,  were  her  children,  in  such 
will  called  William  Keogh  and  Maude  Keogh  respectively.  The 
defendant  Mary  Alice  Tobin  (formerly  Keogh)  was  her 
daughter,  in  such  will  called  Mary  Keogh  ;  and  the  defendants 
Maude  Alice  Tobin  and  Bessie  Alice  Tobin  were  the  only 
children  of  the  defendant  Mary  Alice  Tobin.  Thomas  Keogh 
survived  the  testator,  and  attained  the  age  of  25  years,  but  had 
since  died,  and  there  was  no  existing  legal  representative  of  his 
estate. 

"  The  will  had  never  been  proved  in  New  South  Wales,  and 
no  application  for  such  purpose  had  ever  been  made  by  the 
defendant  John  Alston  Wallace  or  by  any  other  person.  No 
new  trustee  of  the  will  had  ever  been  appointed. 

'*  The  statement  of  claim  alleged  that  upon  the  death  of  the 
testator  the  defendant  John  Alston  Wallace  took  possession  and 
control  of  the  testators  assets  in  Victoria,  New  South  Wales, 
and  Queensland,  and  had  dealt  with  the  same  in  breach  of  his 
duty  as  such  executor  and  trustee,  and  had  violated  or  dis- 
regarded the  trusts  of  the  said  will,  and  had  been  guilty  of  the 
following  breaches  of  trusts  and  neglects  of  duty  as  such  executor 
and  trustee : — 

"  He  had  expended  large  amounts  of  the  trust  estate  in  the 
purchase  of  shares  in  banking  and  other  companies  and  in 
mining  companies,  and  the  greater  portion  of  such  amounts  had 
been  lost.  In  particular  he  expended  23760Z.  in  purchasing 
shares  in  the  Standard  Bank,  the  whole  of  which  sum  had  been 
lost,  and  over  16000^.  in  purchasing  shares  in  mining  companies. 

"  He  had  invested  portions  of  the  trust  estate,  amounting  to 
about  5000Z.,  on  deposit  with  the  City  of  Melbourne  and 
Standard  Banks,  and  the  whole  amount  thereof  had  been  lost. 

"  He  had  applied  portions  of  the  trust  estate  in  payment 
of  interest  on  moneys  alleged  to  have  been  borrowed  by  him, 
though  no  such  borrowings  were  required  or  justifiable  for  any 
proper  purposes  of  the  trust,  such  as  7483i.  paid  to  the  National 
Bank  of  Australasia  as  for  interest  on  an  overdraft,  and  5S3L 
18«.  5d.  paid  to  Mrs.  Rennick  as  for  interest  on  money  deposited 
by  her  with  him. 
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"  He  had  lent  large  amounts  out  of  the  trust  estate  to  various 
persons  and  companies,  either  on  personal  security  merely  or  on 
wholly  unauthorized  securities,  and  the  greater  portion  thereof 
had  been  or  would  be  lost.  The  sums  so  lent  and  still  owing 
amount  to  more  than  40000^.,  and  7000i.  of  this  sum  was  lent 
to  one  Julius  Evinoff  on  merely  personal  security. 

"  He  had  expended  over  40000Z.  of  the  trust  estate  in  pur- 
chasing additional  lands  and  in  buildings  or  improvements  in 
connection  with  part  of  the  trust  estate  in  New  South  Wales 
known  as  Quat  Quatta  station. 

"  He  had  retained  unsold  the  whole  of  the  testator's  real 
estate,  and  spent  large  amounts  of  the  trust  estate  in  new 
and  unnecessary  buildings  upon  portions  thereof.  In  particular 
he  had  with  the  trust  moneys  built  the  building  called  '  Monaban  s 
Buildings '  at  the  cost  of  over  40000Z.,  and  the  building  called 
*  Quat  Quatta  House,'  at  St.  Kilda,  at  a  cost  of  over  15000/., 
where  he  himself  resided  and  for  which  he  had  paid  no  rent. 

"  He  had  taken  moneys  from  the  trust  estate  as  loans  or 
advances  to  himself  and  without  giving  any  proper  jsecurity 
therefor. 

"  He  had  received,  and  had  not  accounted  for,  and  had  retained 
for  his  own  use  moneys  derived  from  the  trust  estate,  and  in 
particular  from  the  Quat  Quatta  station. 

"  He  had  invested  large  portions  of  the  trust  estate  on  mort- 
gage securities  of  insufficient  value,  and  without  taking  due  care 
or  precautions,  and  great  loss  had  been  occasioned  thereby. 
In  particular  he  lent  over  44000Z.  to  the  Brunswick  Gas  and 
Coke  Company  on  the  security  of  works  and  machinery  and 
trading  plant  as  well  as  of  real  estate  of  wholly  insufficient 
value,  more  than  44000i.  of  which  was  still  owing  and  could 
not  be  recovered.  Over  116000//.  of  trust  moneys  was  now 
represented  by  foreclosed  properties. 

"  He  had  affected  to  purchase  for  himself  from  the  trust 
estate,  and  had  since  treated  as  his  own  property,  various 
shares  in  mining  companies  at  prices  fixed  by  himself,  and  at 
an  under  value. 

"  He  had  been  guilty  of  wilful  default  in  not  getting  or 
attempting   to   get  income  from   portions   of  the    trust  estate 
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from  which  he  could  have  obtained  income,  and  in  particular 
he  had  allowed  the  trust  properties  respectively  occupied  by 
Mrs.  Peter  Wallace,  Mrs.  Blair,  and  Mrs.  Merrilies  to  be 
occupied  by  them  respectively  for  long  periods  and  had  never 
received  or  asked  for  any  rent  for  any  of  such  properties,  and 
had  not  got  any  rent  from  but  had  himself  occupied  and  had 
paid  no  rent  for  the  said  trust  property  known  as  Quat  Quatta 
House,  in  St.  Kilda. 

"  He  now  claimed  to  retain  as  His  own  property  the  London 
Hotel  at  Port  Melbourne,  which  on  obtaining  probate  he  had 
declared  to  be  part  of  the  trust  estate,  and  on  which  as  executor 
be  paid  out  of  the  trust  estate  duty  as  on  a  capital  value  of 
13466i.,  and  he  had  retained  and  not  accounted  for  the  rents 
and  profits  received  therefrom  since  the  testator's  death. 

"  He  had  kept  no  proper  accounts  of  the  trust  estate  showing 
any  separate  accounts  of  capital  and  income  respectively,  and 
had  kept  no  account  as  to  the  separate  share  or  interest  of  the 
plaintiff  or  of  any  beneficiary  either  in  capital  or  income. 

"  He  had  at  various  times  refused  to  recognize  any  right  in 
any  beneficiary  to  compel  payment  from  such  defendant  of 
any  portion  of  such  beneficiary's  share  or  interest,  and  had 
threatened  to  refuse  to  make  any  payment  to  any  beneficiary 
attempting  to  insist  on  any  payment  on  account  of  his  share 
or  interest. 

"  He  had  never  sold  or  attempted  to  sell  any  portion  of  the 
testator's  real  estate." 

The  statement  of  claim  then  proceeded  as  follows : — 

"  Under  the  circumstances  it  is  desirable,  and  in  the  interests 
of  the  plaintiff  and  all  other  persons  beneficially  entitled 
under  the  said  will,  that  accounts  should  be  taken  and  in- 
quiries made  by  or  under  the  direction  of  the  Court,  and  that 
the  defendant  John  Alston  Wallace  should  be  removed  from 
his  position  as  trustee,  and  that  new  trustees  should  be 
appointed. 

"  The  plaintiff  claims  : — That  accounts  and  inquries  be  taken 
and  made  as  to  the  dealings  of  the  defendant  John  Alston 
Wallace  with  the  said  trust  estate,  with  such  special  declarations 
and  directions  as  may  establish  and  enforce  the  liability  of  such 
V.UB.,  Vol.  XXIV.  E  E  B 
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defendant  to  the  trust  estate  in  respect  of  the  breaches  of  trust 
complained  of;  that  accounts  be  taken  as  on  the  footing  of 
wilful  default ;  that  the  defendant  John  Alston  Wallace  be 
ordered  to  pay  to  the  trust  estate  what  may  be  found  due  from 
him  as  the  'result  of  such  accounts,  inquiries,  and  directions ; 
that  the  defendant  be  removed  from  his  office  as  trustee  of  the 
said  will ;  that  a  new  trustee  or  trustees  of  such  will  be 
appointed  ;  that  it  be  declared  that  the  testator  s  will  should  be 
proved  in  New  South  Wales,  and  that  directions  be  given 
proper  to  cause  or  enable  the  same  to  be  done." 

By  his  defence  the  defendant  John  Alston  Wallace  admitted 
that  he  had  retained  unsold  the  whole  of  the  testator's  real 
estate,  but  said  that  he  did  so  in  exercise  of  the  discretionary 
power  given  to  him  by  the  will.  He  had  expended  certain 
amounts  of  the  trust  estate  in  the  erection  upon  the  estate 
of  buildings  which  were  necessary  to  make  the  estate  pro- 
fitable, and  which  had  in  fact  resulted  in  a  large  gain  to  the 
estate.  He  also  alleged  that  from  the  testator's  death  until 
recently  all  the  children  of  Teresa  Wallace  had  been  residing 
with  and  maintained,  educated,  and  supported  by  him,  and 
some  of  them  were  still  living  with  and  maintained  and  sup- 
ported by  him,  and  by  the  will  he  was  empowered  to  apply 
all  or  any  part  of  the  income  of  a  minor's  presumptive  share 
during  minority  towards  his  maintenance  and  education  or 
otherwise  for  his  benefit,  notwithstanding  that  his  father  might 
be  living  and  able  to  provide  such  maintenance  and  education ; 
and  he  would  contend  that  if  any  accounts  and  inquiries  were 
ordered  provision  should  be  made  for  allowance  to  him  in 
respect  of  such  maintenance  and  education,  and  for  moneys 
expended  for  the  benefit  of  the  beneficiaries  under  the  will. 
He  denied  that  he  had  in  breach  of  trust  taken  moneys  from 
the  trust  estate  as  loans  or  advances  to  himself,  and  without 
giving  any  proper  security  therefor  ;  and  he  alleged  that  if  he 
advanced  or  lent  to  himself  any  such  moneys  they  were  amply 
secured,  and  he  had  in  addition  always  been  ready  and  willing 
to  allow  the  share  of  the  estate  to  which  he  was  entitled  under 
the  Statute  of  Bistributionfi  as  father  and  next  of  kin  of 
Thomas  Monahan  Wallace,  deceased,  and  also  the  Quat  Quatta 
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property  in  New  South  Wales,  to  stand  as  security  or  be  applied 
in  payment  of  any  such  loans  or  advances  as  far  as  might  be 
necessary.  He  alleged  that  the  Quat  Quatta  property  in  New 
South  Wales  did  not  and  never  did  form  part  of  the  trust 
estate,  but  was  at  the  time  of  the  testator's  death  and  now 
his  own  property.  He  admitted  that  he  had  invested  portions 
of  the  trust  estate  on  mortgage  securities,  and  that  some  of 
such  mortgage  securities  had  been  foreclosed.  He  admitted  that 
he  had  purchased  various  mining  shares  for  the  trust 
entate  with  its  moneys,  and  he  intended  that  they  should  be 
treated  as  part  of  the  estate,  but  alleged  that  upon  objection 
being  made  to  such  purchase  by  the  plaintiff  he  had  taken 
over  the  shares  on  his  own  behalf  and  recouped  the  estate 
in  cash  the  amounts  expended  on  their  purchase.  He 
alleged  that  the  London  Hotel,  at  Port  Melbourne,  did 
not,  and  never  did,  form  part  of  the  trust  estate,  but 
was  at  the  testator's  death  and  now  his  own  property,  and 
admitted  that  he  had  retained  the  rents  and  profits  received 
therefrom.  In  all  other  material  respects  he  denied  the  allega- 
tions made  in  the  statement  of  claim.  He  by  his  defence  further 
objected  that  if  the  allegations  in  the  statement  of  claim  were 
tnie  the  plaintiff  had  no  cause  of  action  against  him,  as  the  gift  to 
the  plaintiff  by  the  will  was  contingent  upon  his  attaining  21 
years,  and  the  will  provided  that  if  any  person  entitled  to  any 
benefit  under  it,  whether  presumptively  or  absolutely,  should 
take  any  proceedings  at  law  or  in  equity  against  the  executors  or 
trustees  thereof,  or  should  institute  any  suit  in  any  court  of 
competent  jurisdiction  for  the  administration  of  the  testator's 
astate  he  should  absolutely  forfeit  all  benefit  to  which  he  would 
be  entitled  under  the  will  and  the  same  should  belong  to  and  be 
paid  to  the  treasurer  of  the  Melbourne  Hospital,  for  the  benefit 
of  that  institution,  and  he  objected  that  by  reason  of  the 
plaintifTs  bringing  this  action  and  the  forfeiture  clause  in  the 
will  the  plaintiff  had  forfeited  his  benefit  under  the  will,  and 
ha.d  now  no  interest  in  the  trust  estate  and  was  therefore 
unable  to  maintain  this  action,  and  that  his  interest  had  passed 
to  the  Melbourne  Hospital,  or  that  in  any  event  the  action 
should  be  stayed  until  the  plaintiff  attained  the  age  of  21  years. 
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The  other  defendants  by  their  defences  submitted  their 
interests  under  the  questions  of  law  raised  by  the  plaintiff  to  the 
judgment  of  the  Court. 

The  action  in  the  first  instance  had  been  brought  without 
making  the  Melbourne  Hospital  a  party,  but  on  the  objection 
taken  by  the  defendant  John  Alston  Wallace  by  his  defence 
that  it  was  a  necessary  party,  it  was  added  by  the  plaintiff  as  a 
party  and  the  pleadings  amended. 

The  defendant  John  Alston  Wallace  after  the  close  of  the 
amended  pleadings  made  a  motion  that  the  action  should  be 
stayed  until  the  plaintiff  came  of  age,  or  should  be  dismissed  on 
the  ground  that  it  was  not  the  plaintiff's  action,  but  that  of 
a  next  friend  who  was  induced  to  bring  the  action  by  the 
defendants  Charles  Dunkley  Wallace  and  John  Alston  Wallace 
the  younger  in  order  to  evade  the  forfeiture  clause  as  to  their 
own  shares. 

Affidavits  were  filed  on  behalf  of  the  defendant  John  Alston 
Wallace  tending  to  show  that  the  plaintiff  had  not  authorized 
the  action  to  be  brought,  and  did  not  desire  that  it  should  con- 
tinue. Affidavits  were  filed  on  the  plaintiff's  behalf  showing 
that  the  defendants  Charles  Dunkley  Wallace,  John  Alston 
Wallace  the  younger,  and  the  plaintiff  all  desired  to  bring  the 
action  and  to  continue  it,  but  that  acting  under  legal  advice  the 
action  had  for  greater  safety  been  brought  on  the  plaintifTs 
behalf,  as  he  was  an  infant. 


This  motion  came  on  before  Holroyd,  J. 

Topp  and  Hayes  in  support  of  the  motion — The  plaintiff's 
interest  is  but  a  contingent  interest. 

[Holroyd,  J.  Suppose  any  of  the  breaches  of  trust  charged 
are  true,  is  not  the  infant's  interest  directly  concerned?  It 
would  be  impossible  to  say  that  it  was  not.] 

The  infant  is  only  entitled  when  he  comes  of  age,  and  the 
affidavits  show  that  he  does  not  at  present  desire  to  continue 
this  action,  and  that  he  did  not  want  it  brought. 

[Holroyd,  J.  Until  he  comes  of  age  the  opinion  of  the 
infant  ought  not  to  have  much  weight  with  the  Court.     Neither 
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would  his  opinion  be  entitled  to  much  weight  immediately  after 
he  came  of  age.  He  should  be  in  a  position  in  which  he  could 
render  an  independent  judgment.  I  know  that  naturally  a  son 
may  be  affected  by  his  father's  judgment,  and,  in  my  humble 
opinion,  it  is  a  very  excellent  thing  that  it  should  be  so.  But 
when  these  matters  come  before  the  [Court  it  has  to  exercise  a 
duty  apart  from  all  sentiment,  and  say  whether  it  is  for  the 
benefit  of  the  infant  that  the  action  should  be  brought,  that 
benefit  being  simply  the  pecuniary  benefit.] 

While  that  is  so,  it  is  submitted  that  the  Court  will  not 
countenance  a  dummy  action  brought  by  a  stranger. 

[HoLROYD,  J.  Suppose  that  Mr.  Charles  Dunkley  Wallace 
is  actuated  by  his  own  interest  only ;  but,  at  the  same  time, 
when  I  come  to  read  the  will,  I  see  that  the  pecuniary  interest 
of  Mr.  Charles  Dunkley  Wallace  and  of  the  infant  plaintiff  are 
absolutely  the  same,  and  I  see,  as  I  do  by  these  aflSdavits,  that 
the  other  two  sons,  who  are  of  age,  are  also  of  the  same 
opinion ;  and  then,  when  I  look  at  the  charges  themselves,  I 
see  that  several  are  of  great  importance,  and  some  are  not 
denied.  Can  I  then  say  that  the  action  should  not  proceed? 
Ought  not  I  to  conclude  that  the  action  is  for  the  pecuniary 
benefit  of  the  plaintifi*  ?] 

The  adult  sons  set  up  the  infant  to  take  the  risk  they  were 
afraid  themselves  to  take. 

[HoLEOYD,  J.  Suppose  they  see  the  estate  which  belongs  to 
them  being  wasted,  and  they  see  that  if  the  clause  in  the  will  is 
a  good  one  they  imperil  their  own  shares,  and  they  find  that 
they  can  without  risk  bring  the  action  in  the  name  of  their 
infant  brother,  why  should  not  they  do  so  ?] 

They  really  bring  the  action  and  thereby  lose  their  interests. 
They  are  permitted  to  bring  an  action  which  the  testator 
intended  should  not  be  brought. 

[HoLROYD,  J.  I  can  hardly  imagine  that  the  testator's 
meaning  was  that  if  an  executor  was  putting  the  estate  into  his 
own  pocket  (and  that  is  part  of  what  is  alleged),  his  bene- 
ficiaries should  have  no  remedy — that  that  should  be  put  up 
with.     That  that  was  his  meaning  is  to  me  inconceivable.] 

There  is  nothing  against  public  policy  in  it.     It  is  easy  to 
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allege  grave  matters  and  then  say  the  action,  ought  to  go  on. 
It  is  submitted  that  the  evidence  shows  that  the  action  is  really 
brought  by  the  next  friend  for  the  benefit  of  the  two  adult 
sons  who  are  defendants,  and  that  the  next  friend  is  not 
therefore  a  proper  person  to  bring  the  action  for  the  infant 
plaintiff,  and  that  either  the  action  should  be  now  stayed  until 
the  plaintiff  is  21  years  of  age,  or  else  that  there  should  be  an 
inquiry  as  to  whether  the  action  is  for  the  infant's  benefit: 
Simpson  on  Infants  (2nd  ed.),  471,  etc. 

[HoLROYD,  J.  The  Court  would  have  power  to  direct  an 
inquiry  whether  the  plaintiff's  next  friend  was  a  substantial 
person,  but  what  impresses  me  is  that  I  see  no  reason  at  this 
stage  of  the  proceedings  to  stop  them.  If  you  have  made  a 
case,  I  may  direct  an  inquiry  whether  the  next  friend  is  a 
substantial  person,  but  I  will  not  now  decide  it.  In  all  these 
cases  is  not  the  Court  to  look  to  the  infant's  benefit  ?  If  it 
thinks  it  is  for  the  infant's  benefit  that  the  action  shall  be 
stayed  while  it  is  being  ascertained  whether  the  action  is 
instituted  for  the  infant's  benefit  or  not,  the  Court  will  stay 
the  proceedings,  otherwise  not.] 

When  a  party  comes  to  this  Court  as  next  friend  of  an 
infant  he  must  show  that  he  really  acts  for  the  infant's  benefit, 
and  not  for  his  own  or  those  for  whom  he  is  a  dummy :  Sale  v. 
Sale  (a).  The  Court  is  not  bound  to  accept  anyone  as  next 
friend  of  an  infant  plaintiff.  The  natural  next  friend  is  the 
nearest  relative,  but  he  must  not  be  a  person  who  is  interested 
with  a  defendant,  a  fortiori  if  he  is  really  a  defendant: 
Everaley  on  Domestic  Relations,  895. 


Higgins  and  Weigall  for  the  plaintiff — The  motion  is  made 
too  late.  It  ought  to  have  been  made  as  soon  as  the  writ  was 
issued,  or,  at  all  events,  before  taking  an  objection  by  the 
defence  that  the  hospital  was  a  neceasary  party,  and  so  causing 
unnecessary  expense  to  all  parties.  The  affidavits  show  that 
great  care  was  exercised  before  commencing  the  action.  The 
plaintiff's  solicitor  in  his  affidavit  says  that  he  believes  the 
charges  made  in  the  statement  of  claim  are  true.  They  are  not 
(a)    [1839]  1  Beav.  686. 


Digitized  by 


Google 


VOU  XXIV.] 


LXI  &  LXII  VICT. 


871 


denied  by  the  defendant  John  Alston  Wallace.  Before  the 
Court  will  stay  proceedings  in  a  case  of  this  kind  it  must  be 
established  that  the  next  friend  had  some  improper  motive  in 
bringing  the  action,  and  that  ifc  will  not  be  for  the  benefit  of  the 
plaintiff.  In  the  absence  of  any  fact  impeaching  the  solvency, 
conduct,  or  character  of  the  next  friend,  though  he  be  a  stranger 
to  the  family,  the  Court  should  not  refer  it  to  the  Master  to 
inquire  whether  he  is  a  proper  person  to  be  next  friend : 
SmaUwood  v.  Rulter  (6) ;  Nalder  v.  Hawkins  (c). 

[HoLROYD,  J.  Are  all  the  other  defendants  of  the  same 
opinion  ?J 

Mitchell  and  McDougall  for  the  defendants  William  James 
Wallace,  Charles  Dunkley  Wallace,  and  John  Alston  Wallace 
the  younger. 

Goldsmith  and  Wanliss  for  the  defendant  Teresa  Ellen 
Monahan  Wallace, 

Schutt  for  all  the  other  defendants,  except  the  Melbourne 
Hospital, 

Agg  for  the  Melbourne  Hospital,  assented. 

HoLROYD,  J.     I  think  I  ought  to  dismiss  this  motion,  with 
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^  2.       The  case  now  came  on  for  hearing. 

Higgins  and  Weigall  for  the  plaintiff — The  defendant  John 
Alston  Wallace  committed  the  various  breaches  of  trust  alleged 
in  the  statement  of  claim.  We  do  not  suggest  that  he  was 
dishonest,  but  we  say  that  he  was  a  masterful  man,  who 
thought  that  his  children's  interests  were  his  own,  would  brook 
no  interference  by  his  children,  would  not  give  them  what  they 
were  entitled  to  under  the  will,  and  who  treated  the  property 
as  his  own,  doled  out  small  amounts  only  of  the  income  of  adult 
beneficiaries,  and,  when  they  claimed  their  rights  under  the 
will,  threatened  them  with  the  forfeiture  clause  in  the  will.     We 

(6)     [1831]  9  Hare  24.  (c)     [1833]  2  My.  &  K.,  pp.  249,  250. 
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therefore  say  that  he  is  not  a  fit  person  to  remain  as  trustee  of 
the  will.  We  ask  for  a  judgment  declaring  the  various  acts 
complained  of  in  the  statement  of  claim  to  have  been  breaches 
of  trust,  and  directing  the  Chief  Clerk  to  inquire  the  value  of 
the  assets  of  the  estate,  so  as  to  ascertain  the  amount  of  the  loss 
on  each  breach  of  trust,  for  an  account  on  the  footing  of  wilfnl 
default  because  he  has  not  received  rents  and  interest  which  he 
ought  to  have  received,  for  ordinary  administration  accounts, 
and  for  an  order  that  the  will  be  proved  in  New  South  Wales. 
By  this  will  the  testator  intended  that  his  property  should  be 
held  by  (in  the  events  which  have  happened)  the  defendant 
John  Alston  Wallace  upon  the  trusts  of  his  will.  The  property 
was  not  being  held  upon  such  trusts,  and,  it  is  submitted,  any 
of  the  beneficiaries  were  entitled  to  come  to  this  Court  and 
say  so.  The  action  was  brought  advisedly  in  the  infant's 
name,  because  it  was  thought  that  the  infant  was  in  a  stronger 
position  with  regard  to  the  forfeiture  clause  than  the  adult 
beneficiaries.  It  would  be  against  public  policy  to  allow  such 
a  clause  as  this  to  stand  in  the  way  of  preventing  a  trustee 
squandering  the  trust  estate  or  putting  it  in  his  own  pocket. 
But,  at  all  events,  it  is  repugnant  to  the  trust  which  the  testator 
has  fixed  by  his  will,  and  therefore  void,  or  was  intended  to 
apply  only  to  frivolous  and  vexatious  actions  and  nagging 
interference  with  the  trustee  in  the  exercise  of  hLs  discretion 
in  managing  the  estate :  Rhodes  v.  The  Muswell  HiU  Laid 
Company  {d) ;  Adams  v.  Adams  (e). 

Evidence  for  the  plaintiflf  was  then  called. 

As  part  of  the  plaintiflTs  case  his  solicitor,  Mr.  Thomas  C. 
Alston,  was  called,  and  besides  giving  evidence  as  to  how  he 
came  to  be  employed,  and  as  to  the  correspondence  before  action, 
stated  that  he  had  been  consulted  by  the  adult  sons,  and  took 
counseFs  opinion,  which  he  produced  ;  that  he  put  such  opinion 
before  William  James  Wallace,  Charles  Dunkley  Wallace,  John 
Alston  Wallace  the  younger,  and  the  plaintiflF  Peter  Brown 
Wallace,  explained  the  position,  counsel's  advice,  and  the  effect 
of  the  forfeiture  clause  ;  that  they  were  unanimous  in  instructing 


{d)    [1861]  29  Beav.  560  ;  SOL. J.  Ch.      (e) 
509. 


[1890]  45  Ch.  D.  426;  affirmed 
on  appeal  [1892]  1  Ch.  369. 
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him  fco  go  on  with  the  action,  and  that  the  infant  Peter  Brown  ]^ 

Wallace  should,   on    the   advice   of    counsel    contained   in   the  Wallace 

opinion,  be  made  plaintiff.  Wallace. 

After  counsel   had   cross-examined    this  witness   on  behalf  Madden  OJ, 
of  the  defendant  John  Alston  Wallace,  Mitchell,  for  the  adult 
sons,  proposed  to  cross-examine  him. 

Topp  objected  that  he  was  in  the  same  interest  as  the  plain- 
tiff, and  therefore  not  entitled  to  cross-examine  the  witness, 
especially  after  he  had  done  so. 

Higgins — It  was  decided  in  Headway  v.  Garlick  (/)  that  a 
co-defendant  has  a  right  to  cross-examine. 

Madden,  C.J.  Yes,  by  Mr.  Justice  Molesworth,  and  after- 
wards in  some  later  case.  As  at  present  advised  I  think  it  is 
allowable,  but  if  there  is  anything  upon  which  you  would  like 
to  re-cross-examine  the  witness,  Mr.  Topp,  I  will  give  you  an 
opportunity. 

After  MitchelVs  cross-examination  concluded,  counsel  for 
the  Melbourne  Hospital  proposed  to  cross-examine  the  witness 
on  certain  paragraphs  in  his  affidavit  on  the  motion  of  the 
defendant  John  Alston  Wallace  to  stay  the  proceedings  or 
refer  it  to  the  Chief  Clerk  to  inquire  whether  it  was  for  the 
plaintiff's  benefit  that  the  action  should  continue,  in  order  to 
show  that  the  action  was  really  brought  by  the  defendants 
Charles  Dunkley  Wallace  and  John  Alston  Wallace  the 
younge% 

Higgins  objected. 

Agg — It  shows  that  the  real  plaintiffs  in  this  action  are 
Charles  Dunkley  Wallace  and  John  Alston  Wallace  the  younger. 
If  that  Ls  so,  I  submit  that  the  defendant  the  Melbourne  Hospital 
is  entitled  to  a  declaration  that  they  have  forfeited  their  interests 
under  the  will  in  its  favour,  provided  the  forfeiture  clause  is  not 
against  public  policy  or  repugnant  and  does  apply.      It  is  neces- 

(/)    [1867]  4  W.  W.  &  A'B.  (Eq.)  167. 
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^^  sary  to  establish  by  evidence  who  is  the  real  plaintiff  in  the 

Wallace       action  when  considering  such  a  forfeiture  clause  as  this  :  Evan- 
Wallace.       turel  V.  Evantarel  (g) ;   Willianison  v.  Dyson  (A).     In  the  latter 
Maddttn  CJ,    ^^^®  ^^  Kindersley,  V.C.,  had  found  that  one  of  the  defendants 
had   authorized  the  suit    he  would  have  held  his  legacy  for- 
feited. 

Madden,  C.J.  It  is  alleged  by  Mr.  Peter  Brown  Wallace 
that,  by  an  improper  act  of  the  trustee,  a  portion  of  the  trust 
fund  has  been  misapplied.  He  therefore  asks  that  it  should  be 
restored.  He  does  not  ask  that  it  should  be  distributed  to  any- 
body or  to  have  it  determined  to  what  extent  any  individual  is 
interested.  Having  so  raised  the  question  for  the  restitution  of 
the  trust  fund  the  trustee  raises  this  forfeiture  clause  to  have  it 
determined  that  the  rights  of  Peter  Brown  Wallace  have  been 
forfeited — that  he,  having  brought  this  action,  has  no  longer  any 
interest  in  the  estate.  That  is  the  question  I  have  to  decide. 
But  I  consider  that  the  question  of  whether  these  other  gentle- 
men have  forfeited  their  interests  to  the  Melbourne  Hospital  has 
not  arisen  yet.  I  think  that  as  this  action  is  not  to  administer 
the  estate  or  to  distribute  it,  and  as  the  forfeiture  clause  is  raised 
by  the  defendant  John  Alston  Wallace  as  a  defence  to  the 
action,  counsel  for  the  Melbourne  Hospital  cannot  in  this  action 
raise  the  question  whether  the  other  beneficiaries  have  forfeited 
their  interests  under  the  will.  I  am  not  called  upon  to  deal 
with,  nor  can  I  consider,  any  questions  arising  between  co- 
defendants. 

After  the  close  of  the  plaintiff's  case,  •»• 

To'pp  opened  for  the  defendant  John  Alston  Wallace- 
It  is  submitted  that  the  plaintiff  has  by  reason  of  the 
forfeiture  clause  lost  his  right  to  bring  this  action.  It 
is  further  submitted  that  the  defendant  Charles  Dunkley 
Wallace  has  by  the  bringing  of  this  action  lost  his  rights 
under  the  will.  It  was  a  mere  subterfuge  to  put  up  an  infant 
to  bring  the  action.  It  is  clearly  shown  that  the  action  is  really 
that  of  Charles  Dunkley  Wallace.     The  testator  expressly  put 

{g)    [1874]  L.R.  6  P.C,  p.  20.  (A)    [1862]  10  W.E.  681. 
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this  clause  in.  in  order  that  Mr.  Wallace  might  be  untramnieled  in 
dealing  with  the  estate  for  the  benefit  of  his  children.  The  pro- 
vision which  is  raised  in  the  pleading  as  a  defence  is  curiously 
stringent,  and  if  your  Honor  has  any  doubt  that  the  plaintiff, 
who  is  of  an  age  to  exercise  a  good  judgment,  has  affirmed  the 
action  it  should  be  stayed  until  he  comes  of  age.  He  is  an 
infant  presumptively  entitled  within  the  meaning  of  the  clause. 
The  action  is  one  of  misinvestment — no  dishonesty  is  suggested. 
The  clause  is  not  against  public  policy — the  beneficiaries  under 
the  will  are  mere  volunteers  and  the  testator  has  a  right  to  affix 
any  conditions  upon  the  recipients  of  his  bounty.  He  has  done 
80,  and  has  made  a  good  gift  over  on  a  breach  of  the 
condition.  Some  cases  show  that  such  clauses  may  be  bad  if 
there  is  no  gift  over  on  the  forfeiture  taking  effect.  There  is  no 
case  showing  that  such  a  clause  is  against  public  policy.  The 
only  cases  which  have  been  referred  to  are  not  authorities 
showing  that  the  clause  in  a  will  like  the  present  is  void.  In 
Hhocles  v.  Muswell  Hill  Land  Company  (i)  the  action  was  not 
brought  against  the  trustee,  but  against  a  third  person,  a  wrong- 
doer. Adams  v.  Adams  (k)  was  so  decided  because  there  was 
no  gift  over  on  breach  of  the  condition.  Such  a  condition 
attached  to  a  legacy  is  regarded  as  in  terrorem  only  if  there 
was  probahilis  causa  litigandi,  unless  the  legacy  be  given  over 
on  breach  of  the  condition:  2  Jarm.  on  Wills  (4th  ed.),  58. 
Effect  is  given  to  a  condition  of  forfeiture  so  long  as  it  is  conditio 
rei  licitaey  if  there  is  a  gift  over  on  its  breach :  Evanturel  v. 
Evanturel  (l).  The  question  in  these  cases  is,  it  is  submitted, 
that  put  by  Sir  James  Colville,  giving  the  judgment  of  the 
Judicial  Committee  of  the  Privy  Council  as  to  one  of  these 
clauses,  at  pages  25  and  26,  in  these  words: — "Impossible,  or 
contrary  to  good  morals,  it  clearly  is  not ;  it  is  not  prohibited  by 
any  positive  law  ;  the  disposition  which  it  is  designed  to  protect 
is  neither  contrary  to  law  nor  public  order,  since  the  testatrix 
had  an  absolute  power  of  disposition  over  her  whole  estate  ;  and 
the  question  is,  therefore,  reduced  to  this — viz..  Is  this  clause 
contrary  to  public  order,  because  it  is  designed  to  prevent  the 
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doing  of  that  which  is  against  public  order  to  dlscoun^e."  His 
Lordship  is  there  dealing  with  the  760th  Article  of  tlie  Code 
Civil  of  Canada,  but  at  pages  29,  30  His  Lordship  shows  that 
the  English  law  is  the  same.  In  re  Allan,  Havdock  v.  Havdock- 
A  Ran  (m)  is  to  the  same  effect. 

Agg  for  the  Melbourne  Hospital — A  testator  has  power  to 
attach  as  a  condition  of  accepting  his  bounty  a  clause  providing 
that  that  bounty  shall  not  be  given  if  the  proposed  legatee 
should  bring  an  action  against  his  trustees  for  breach  of  trust, 
for  pocketing  the  trust  funds,  or  for  any  other  matter  in  con- 
nection with  the  administration  of  the  trust  estate.  The 
principles,  voluntas  teatatoris  totum  eat  and  cujiLS  est  dare  ejus 
est  disponere,  apply  to  conditions  of  this  sort :  Harvey  v. 
Aston  (n).  But  if  the  condition  is  not  to  dispute  the  testators 
will,  it  will  be  held  to  be  in  terrorem  only,  and  not  to  be  really 
meant  by  the  testator,  unless,  on  a  breach  of  it,  he  benefits 
somebody  else  by  making  a  gift  over.  There  is  nothing  against 
public  policy  in  it.  It  is  not  repugnant  to  the  gift,  because  it  is 
only  a  conditional  gift.  The  words  of  the  clause  cover  such  a 
case  as  the  present.  Proceedings  are  here  taken  in  equity 
against  his  executor  and  trustee  for  the  time  bping,  and  a  suit 
has  been  instituted  in  a  court  of  competent  jurisdiction  for 
the  administration  of  the  trust  estate.  The  statement  of  claim 
does  not  in  express  terms  ask  for  administration  under  the 
direction  of  the  Court,  but  it  asks  for  all  that  could  be  got  in 
such  a  suit.  The  action  is  not  to  compel  the  carrying  out  of  the 
trust  by  Mr.  Wallace — it  is  for  his  removal,  to  prevent  him 
carrying  out  the  trust,  and,  in  addition  to  the  claim  in  respect  of 
the  breaches  of  trust,  it  asks  for  an  order,  which  would  apply  to 
the  new  trustees  when  appointed,  that  the  will  be  proved  in 
New  South  Wales.  There  is  no  breach  of  trust  in  not  proving 
a  will.  The  authorities  cited  for  the  plaintiff  do  not  establish 
that  an  action  such  as  this  may  be  brought  by  a  beneficiary 
expressly  prohibited  from  bringing  any  action,  whase  legacy 
is  given  over  to  another  on  any  action  being  brought,  and 
if  they  do  they  are  not  in  accordance  with  a  long  line  of 
(m)    [1896]  12  Times  L.R.  299.  (n)    [1737]  1  Atk.,  p.  376. 
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authorities  for  over  300  years.  Counsel  cited  and  commented 
upon  the  following  cases: — Powell  v.  Morgan  (o);  Garrett  v. 
Pritty  (p)  ;  Webb  v.  Webb  (q) ;  Cleaver  v.  Spurling  (r) ;  Loyd  v. 
SpiUet  (s)  ;  Morris  v.  Burroughs  (t) ;  Bovughton  v.  Boughton  (u)  ; 
-Sari  0/  Northwmberland  v.  J^arZ  0/  Aylesford  (v)  ;  Taylor 
V.  Pophann  (w)  ;  Simpson  v.  Ficiera  (») ;  Lloyd  v.  Branton  (y) ; 
Colston  V.  Morris  (z) ;  Cooic  v.  Turner  (a) ;  ^grgr  v.  Devey  (b) ; 
ife  Dickson  (c) ;  Stevenson  v.  Abington  (1)  (d) ;  Evanturel  v. 
Evanturel  (e) ;  Hurst  v.  Hurst  (/) ;  Connell  v.  Colonial  Mutual 
Life  Assurance  Society  Limited  (g);  11  Jarman  <k  Bythewood's 
Conveyan^cln^,  900,  n, ;  2  Williams  on  Executors  (9th  ed.),  1138; 
2  /arm.  <m  W^iZte  (5th  ed.),  902.  iifeod^s  v.  TAe  Muswell  Hill 
Land  Company  (h)  is  a  decision  of  Romilly,  M.R.,  in  which 
it  is  not  suggested  that  there  was  any  gift  over,  and  it 
was  not  argued  that  a  gift  over  would  make  any  difference. 
It  is  a  case  of  specific  performance,  and  is  decided  on  the 
ground  that  property  is  inseparable  from  the  right  to  institute 
proceedings  and  the  protection  of  the  law,  which  would  apply 
to  all  the  cases,  and  which  would  apply  with  equal  force  to  the 
hospitaVs  right  of  property  under  the  gift  over.  Further,  it  is 
directly  at  variance  with  the  decision  in  Adams  v.  Adams  (i), 
on  which  the  plaintiff  relies,  for  in  that  case  the  clause 
was  held  to  be  good ;  Wilkinson  v.  Dyson  (k).  As  the 
difficulty  is  raised  by  the  will,  and  the  Melbourne  Hospital 
has  been  held  to  be  and  has  been  added  as  a  necessary 
party,  and,  its  claim  not  being  utterly  absurd  and  baseless, 
it  should  get  its  costs  out  of  the  estate:  Hervey-Bathurst  v. 
Stanley  (l). 
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Hiqgins  and  Weigall  for  the  plaintiff — No  case  has  been 
cited  where  the  Court  has  held  that  there  was  a  forfeiture  on 
bringing  an  action  where  there  was  valid  cause  of  complaint 
against  the  trustee.  Throughout  the  will  there  is  disclosed 
one  general  purpose,  an  obligation  on  the  trustees  to  perform 
their  powers  for  the  benefit  of  the  beneficiaries.  If  there 
was  no  obligation  it  would  be  simply  a  gift  to  the  trustee.  It 
is  submitted  that  the  meaning  of  the  phrase  "  any  action  at 
law  or  equity  against  my  trustees  "  in  the  will  is  "  any  action 
against  the  trustees  in  the  execution  of  their  trust."  The 
plural  is  used  in  the  will,  "  trustees,"  so  that  the  Melbourne 
Hospital  is  not  within  the  letter  of  the  condition  where  one 
trustee  only  has  acted.  In  nearly  all  the  cases  cited  there  was 
a  gift  over  after  a  life  interest.  It  was  merely  a  limitation  of 
the  estate.  The  true  meaning  of  the  clause,  it  is  submitted, 
is  that  if  a  beneficiary  attempts  to  interfere  with  the  manage- 
ment of  the  estate — as  by  seeking  to  have  the  administration 
of  the  estate  taken  out  of  their  hands  and  the  estate  admin- 
istered by  the  Court,  or  the  like — he  shall  lose  his  interest 
In  Rhodes  v.  Muawell  Hill  Land  Company  there  was  a  direction 
that  on  forfeiture  the  gift  should  sink  into  the  residue — ^that 
was  an  express  gift  over.  In  Lloyd  v.  Branton  (m)  it  was  held 
that  a  direction  to  sink  into  the  residue  was  a  gift  over.  In 
Stevenson  v.  Abington  (1)  (n)  also  a  direction  to  sink  into  the 
residue  was  held  equivalent  to  a  gift  over.  In  most  of  the 
cases  cited  there  was  a  gift  of  a  life  interest  only,  and  the 
direction  to  sink  into  the  residue  or  the  express  gift  over,  as 
the  case  might  be,  was  a  conditional  limitation  of  the  estate. 
Other  of  the  cases  cited,  as,  for  instance,  Gooke  v.  Tur'n^r,  were 
mere  cases  of  election.  Egg  v.  Devey  was  practically  a  case  of 
election.  ■  In  Adams  v.  Adams  (p)  there  was  a  gift  over  of  the 
residue. 


Mitchell  and  McDougall  for  the  defendants  William  James 
Wallace,  Charles  Dunkley  Wallace,  and  John  Alston  Wallace  the 
younger,  and 
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Goldsmith  for  the  defendant  Teresa  Ellen  Monahan  Wallace, 
proposed  to  argue  in  the  same  way  as  the  plaintiff*. 

Agg  objected — These  defendants  are  not  interested  in  the 
question  of  whether  the  plainbifl*  has  lost  his  interest  or  not. 
Your  Honor  has  declined  to  allow  me  to  raise  any  question 
between  them  and  the  Melbourne  Hospital. 

Mitchell  and  Goldsmith  contended  that  for  their  respective 
clients  they  had  an  absolute  right  to  be  heard  upon  any  question 
of  construction  of  the  will  or  administration  of  the  estate. 

Agg  in  reply — The  question  of  construction  does  not  concern 
them,  as  your  Honor  has  niled  that  I  cannot  in  this  action 
affect  their  interests.  The  whole  argument  for  the  plaintiff*  is 
that  this  is  not  a  question  of  the  administration  of  the  estate. 

Madden,  C.J.  I  think  that  they  are  entitled  to  stand  in  the 
same  position  as  Mr.  Agg  was,  and  have  a  right  to  argue 
upon  the  meaning  of  this  clause  and  the  interpretation  of  this 
will. 

Mitchell  and  McDougall — A  trust  defined  as  in  Lewin  on 
Trusts  (9th  ed.),  11,  can  only  be  enforced  by  subpoena  in  Chancery. 
The  testator  intended  to  give  his  grandsons  large  equitable  in- 
terests in  the  trust  estate,  and  having  undoubtedly  made  this 
clear  in  the  early  part  of  the  will,  the  latter  part  of  the  document, 
which  would  deprive  the  beneficiaries  of  the  means  of  getting 
their  interests,  is  absolutely  repugnant  to  the  trust. 

[Madden,  C.J.  If  a  testator  desires  to  create  a  trust,  and 
says  that  sooner  than  have  the  beneficiaries  go  to  law  he 
prefers  that  the  trust  should  fall  through,  would  you  say  that 
that  was  not  good  ?] 

We  would  not  argue  that  if  that  was  expressly  stated  it 
would  not  be  good,  but  in  the  will  under  notice  there  is  nothing 
of  the  kind.  It  is  also  submitted  that  the  clause  is  against 
public  policy,  inasmuch  as  it  seeks  to  deprive  courts  of  their 
lawful  jurisdiction.     It  is  a  principle  of  law  that  parties  cannot 
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by  contract  oust  the  courts  of  their  jurisdiction :  ScoU  v. 
Avery  (p).  If  this  is  held  in  the  matter  of  contracts,  how 
much  more  should  it  be  held  in  regard  to  trusts. 

[Madden,  C.J.  The  difference  is  that  a  person  contracting 
with  another  has  rights  which  ought  not  to  be  excluded  because 
his  right  to  an  obligation  on  the  other  party  is  part  of  the 
consideration  for  his  entering  into  the  contract ;  but  the  person 
receiving  a  bequest  has  no  rights  except  to  take  or  leave  the 
gift :  he  is  simply  an  object  of  benevolence  or  bounty.] 

The  question  which  is  rajised  in  the  one  case  would  apply  to 
the  other,  that  it  is  against  public  policy  that  courts  should  be 
ousted  of  their  juiisdiction. 

Ooldsmith  for  the  defendant  Teresa  Ellen  Monahan  Wallace 
— The  forfeiture  clause,  if  given  the  meaning  contended  for 
by  the  Hospital,  is  repugnant  to  the  previous  gift.  If  it  mean;s 
that  a  trustee  could  do  what  he  liked  with  the  property,  it 
is  decidedly  against  public  policy.  The  present  action  is  one 
which  seeks  not  to  oppose,  but  to  enforce,  the  intentions  of  the 
testator,  by  having  the  management  of  the  trust  estate  properly 
carried  out.  If  the  clause  is  neither  absolutely  repugnant  nor 
against  public  policy,  we  have  to  see  how  far  it  goes,  and  the 
case  of  Adams  v.  Adams  then  shows  that  it  is  bad  if  it  does 
more  than  prohibit  vexatious  or  frivolous  actions.  The  ease  of 
Evanturd  v.  Evanturel  was  decided  upon  the  Code  Napoleon. 

Agg  for  the  Melbourne  Hospital,  by  permission  of  the  Court 
— The  cases  show  these  conditions  at  civil  law  are  rei  licitae,  and 
if  there  is  a  gift  over  they  are  good.  The  common  law  has 
nothing  to  do  with  it.  The  Privy  Council,  while  deciding 
Evanturd  v.  Evanturd  upon  the  code  as  applied  in  Canada, 
went  out  of  their  way  to  lay  down  a  guide  for  English  decisions, 
which  ought  to  be  followed,  especially  by  this  Court.  In 
Adams  v.  Adams  there  is  no  direction  that  on  forfeiture  the 
gift  should  fall  into  the  residue.  No  case  has  been  cited  for  the 
plaintiff  to  show  that  the  forfeiture  will  not  be  enforced  where, 
as  here,  there  is  an  express  gift  over. 

(/))    [1865]  5  H.  L.  Cas.  118. 
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Madden,  C.J.    I  propose  to  dispose  of  this  now.    I  have         ]^ 
heard  it  very  elaborately  argued.     I  have  heard  a  very  able       Wallace 
and  exhaustive  argument,  and  I  am  not  likely   at   any  other      Wallace. 
time  to  remember   or  appreciate  the  arguments  advanced  by    Maddm,CJ, 
counsel  as    I    do    now.      The    testator    here,    after  declaring 
certain  trusts  in  favour  of  certain  of  his  grandchildren,  makes 
this  declaration — "  Any  and  every  person  and  persons  entitled 
to  any  benefit  under  this  my   will  whether  presumptively  or 
absolutely  who  shall  take  any  proceedings  either  at  law  or  in 
equity  against  my  executors  or  trustees  for  the  time  being  or 
shall  institute  any  suit  in  any  court  of  competent  jurisdiction 
for  the  administration  of  my  ei^tate  shall  absolutely  forfeit  all 
benefit  to  which  he  she  or  they  shall  be  entitled  under  my  will 
and  the  same  shall  belong  and  be  paid  to  the  treasurer  for  the 
time  being  of  the  Melbourne  Hospital  for  the  benefit  of  that  * 
institution."     The  plaintiff'  Peter  Brown  Wallace  has,  through 
his  next  friend,  brought  this  action,  and  the  defendant  John 
Alston  Wallace  has  pleaded  that  by  force  of  that  act  he  has  lost 
all  his  interest  under  this  will  ;  that  his  interest  is  forfeited,  and 
has  passed  by  the  gift  over  to  the  treasurer  of  the  Melbourne 
Hospital ;  and  that  therefore  he  is  no  longer  at  liberty  to  sustain 
this  action.     The  question  now  is,  What  is  the  meaning  of  that 
forfeiture  clause,  and  how  far  is  it  lawful,  if  lawful  to  any  extent 
at  all?    The  other  persons  parties  are  the  other  beneficiaries 
and  the  Melbourne  Hospital,  which  is  represented  by  Mr.  Agg, 
who  has  contended,  first    that  the  clause  is  perfectly  effective 
and  to  its  full  extent  as  against  the  plaintiff*,  and  therefore  that 
the  contention  of  Mr.  John  Alston  Wallace  is  correct.     He  also 
sought  to  contend  that  not  only  is  it  good  against  the  plaintiff", 
but  also  against  his  brothers,  Messrs.  Charles  Dunkley  Wallace 
and  John  Alston  Wallace  the  younger,  because  they  were  be- 
hind Peter  Brown  Wallace  and  instigating  him  to  bring  this 
action.     The  authorities  cited  to  me  appear  to  establish   this 
clearly  enough — first,  that  if  there  is  a  condition  in  the  will,  not 
illegal  in  itself,  to  forfeit  a  benefit  under  a  will,  and  there  is  no 
gift  over,  the  Court  will  exercise  its  general  jurisdiction,  either 
to  disregard  the  clause  altogether  as  a  mere  threat,  or  to  relieve 
against  the  forfeiture  which  would  otherwise  arise.     In  the  next 
V.L.R.,  Vol.  XXIV.  FFF 
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place,  it  seems  to  be  decided  by  a  line  of  authority  that 
if  the  condition  clearly  expresses  the  testators  intention, 
and  is  not  in  itself  illegal,  and  if  there  is  a  gift  over 
expressed  on  breach  of  the  condition,  then  the  Courts  will  not 
interfere,  except  to  enforce  the  forfeiture,  chiefly  on  the  ground 
that  the  testator  in  making  the  benefit  saw  fit  to  attach  a 
condition  which  is  a  lawful  condition  to  the  taking  of  the 
benefit  by  the  first  beneficiary  named,  but  on  the  condition  that 
if  that  beneficiary  did  or  did  not  do  something  lawful  in  itself 
which  the  testator  desires  the  property  vests  in  another  person- 
Cases  have  been  decided  where  the  intention  of  the  will 
was  clear  and  it  was  lawful,  and  the  testator  made  a  gift  over 
to  another  person,  and  in  those  it  was  held  that  the  Court  is 
bound  to  recognize  the  right  of  that  other  person,  and  will  not 
interfere  except  to  enforce  the  forfeiture.  On  the  other  hand, 
if  the  condition  is  in  itself  illegal  the  Court  will  not  enforce 
it  whether  or  not  there  is  a  gift  over,  for  the  Court  will  not  lend 
itself  in  the  least  degree  to  enforce  that  which  is  illegal.  If 
those  be  the  three  propositions — ^and  it  appears  to  me  they  are — 
to  be  gathered  from  the  cases  cited  (except  that  of  Adams  v. 
AdamSy  which  I  am  coming  to  presently)  the  first  thing  that  the 
Court  has  to  do  is  to  find  out  what  is  the  real  intention  of  the 
testator,  as  conveyed  by  the  condition  which  is  challenged.  If 
it  is  clearly  expressed  and  not  illegal  the  Court  enforces  it.  If  it 
is  not  clearly  expressed  the  first  duty  of  the  Court  is  to  in- 
terpret the  will,  and  if  its  true  intent  be  not  unlawful  the  Court 
will  enforce  it  so  as  to  effectuate  the  real  intention  of  the 
testator.  In  the  present  ca^se  it  has  been  argued,  on  behalf  of 
the  infant  plaintiff',  that  the  clause  is  plainly  repugnant  to 
that  portion  of  the  will  of  the  testator  by  which  he  gives  to 
his  grandsons  the  property  which  he  has  expressed  his  desire 
to  give — that  is,  that  he  has  created  a  trust  that  when  they 
attain  21  this  property  shall  be  theirs ;  but  the  forfeiture  clause 
reduces  it  to  this — "  I  give  you  this  property,  but  if  you  attempt 
to  possess  yourself  of  it  against  a  wrong-doing  trustee  you  shall 
not  have  it."  It  is  contended  that  that  is  a  repugnant  provision, 
and  the  case  of  Bhodea  v.  Muswdl  HUl  Land  Company  would 
be   an   authority,    I    think,   to    that    effect.      That   case   was 
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not  a  dictum,  for  though   it  arose  between  vendor  and  pur-  ]^ 

chaser,  the  will  formed  an  important  link  in  the  title.  But  Wallace 
the  Court  there  said  a  clause  like  this  in  circumstances  like  Wallace. 
this    is    repugnant    and   ridiculous    on    its    face,    and   should    MaMtn  C.J. 

be  struck   out  of  the   will  altogether.     As,  therefore,  it  is  a    

decision  bearing  distinctly  on  this  point  I  do  not  know  what 
I  should  do  with  it  if  I  were  disposed  to  think  this  clause 
was  bad  to  all  intents  and  purposes.  I  am  not  disposed 
to  definitely  offer  an  opinion  on  that  point.  It  is  the  decision 
of  a  highly  qualified  judge  as  to  such  a  clause  being  altogether 
unenforceable,  but  the  view  which  I  take  is  that  unless  the 
clause  be  repugnant  it  is  a  perfectly  lawful  condition  to  impose. 
As  far  as  the  question  of  being  against  public  policy  is  con- 
cerned, or  as  to  any  other  illegality,  the  clause  would  be  quite 
lawful  and  it  is  followed  by  a  gift  over;  then  if  it  were 
also  perfectly  clear  that  the  testator  desired  to  stop  actions 
like  the  one  before  the  Court  the  hands  of  the  Court  would 
be  tied.  I  have  therefore  to  find  out  to  what  extent  the  inten- 
tion of  the  testator  goes.  It  appears  to  me — the  more  I  consider 
it  the  more  plainly — that  the  testator's  intention  was  to  stop 
any  of  those  actions  which  we  find  young  men  and  young  women 
who  are  beneficiaries  under  wills  are  so  frequently  misled  into 
bringing — either  from  bad  advice  or  want  of  brains,  or  prompted 
by  people  who  have  some  end  to  serve ;  such  people  frequently 
bring  actions  in  this  Court  which  waste  a  lot  of  money,  which 
annoy  trustees,  embarrass  them  very  much,  and  expose  family 
troubles  and  squabbles  to  the  public.  I  think  it  is  clear  that 
the  testator  intended  to  stop  that  kind  of  action.  There  are  a 
lot  of  people  willing  to  instigate  beneficiaries  to  litigation,  and 
so  bring  money  into  their  own  pockets.  A  testator,  as  a 
sensible  man  of  the  world,  wants  to  stop  that.  It  is  also 
plain  enough  that  he  had  implicit  confidence  in  his  trustee, 
and  desired  to  protect  him.  He  wanted  to  protect  his  estate 
being  brought  under  administration  by  the  Court,  which 
might  be  done  for  very  simple  Idches,  He  apparently 
desires  that  that  shall  not  happen.  Therefore  he  says  anybody 
who  takes  such  steps  as  those  shall  forfeit  his  interest. 
But  there  is  a  very  large  class  of  actions  which  constitutes  the 


Digitized  by 


Google 


884 


SUPREME  CX)URT :  VICTORIA. 


tV.  L.  R. 


Wallace 

V, 

Wallace. 
Madden,  C,J. 


only  remedy  the  law  allows  to  beneficiaries  to  protect  the  estate 
from  waste,  and  to  ensure  that  that  which  was  left  for 
the  beneficiaries'  enjoyment  shall  be  kept  for  that  enjoy- 
ment, and  not  squandered  at  the  will  of  the  trustee.  If 
the  will  be  examined,  it  is  plain  that  the  testator  did  not 
intend  to  deny  this  class  of  relief.  Otherwise  he  could  have 
declared  in  express  and  distinct  language,  as  in  the  ca.se  of  Egg 
V.  Devey  cited  to  me,  that  he  preferred  that  his  trustee  should 
make  away  with  the  estate  rather  than  it  should  be  squandered  in 
law.  There  are  people  who  would  prefer  the  estate  to  go  else- 
where rather  than  that  family  squabbles  should  be  brought  up 
before  the  public.  But  if  they  do  so  desire  they  must  state  it 
expressly  in  their  wills,  as  it  is  not  the  view  of  the  great  body 
of  mankind.  Looking  at  the  will  in  this  aspect  the  scheme  of 
it  is  this  : — There  is  a  provision  for  the  wife  for  life,  and  for  the 
daughters  and  families ;  then,  setting  aside  a  certain  sum  of 
money  to  provide  for  annuities,  and  giving  a  discretion  as  to  how 
much  should  be  set  aside,  he  provides  that  the  property  is 
to  be  sold,  and  directs  that  as  far  as  the  sale  of  the  realty  is 
concerned  he  wants  it  sold  at  once,  but  gives  a  discretion  to 
postpone  its  sale  and  let  it  while  unsold.  He  then 
specifically  requires  that  the  proceeds  of  his  property  when 
Idealized  shall  be  invested  in  two  classes  of  investment — Govern- 
ment stocks  or  debentures  in  Victoria  or  New  South  Wales  or 
first  mortgage  of  freehold  estates  in  Victoria.  He  is  specifically 
distinct  as  to  those  two  classes  of  investment.  That  being  so, 
it  is  clear  that  when  he  desires  a  discretion  to  be  exercised 
he  says  so.  Where  he  inclines  to  be  definite  as  to  what  is  to  be 
done  he  is  equally  express.  Therefore  I  think  it  must  be  taken 
that  he  intended  as  part  of  his  will  that  his  directions  as  to  in- 
vestment should  be  enforced  against  the  trustees  just  as  much  as 
he  intended  that  his  trustees  should  not  be  bothered  by  improper 
actions  by  beneficiaries.  As  he  says  the  trustees  are  to  obey  his 
directions  as  to  investment,  and  as  the  only  way  in  which 
obedience  can  be  enforced  is  through  the  law  (unless  he  has 
expressly  shut  it  out),  it  seems  to  me  that  that  course  should 
be  open  to  the  beneficiaries  under  the  will  on  a  fair  case 
arising   bond  fixle.      Therefore   I   think    the    will    should  be 
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read  in  that  view,  which  is  a  reasonable  view  if  the  clause  be 
not  bad  altogether.     I  say  it  does  not,  having  regard  to  the 
whole   will,  appear   to   exclade  a  reasonable   bond  jlde  action 
brought   by   beneficiaries  to  have   the  property  reinstated,   or 
the   trast   fund   prevented   from   being  wasted    by  breach   of 
trust,  while   it  does   exclude  a  trumpery  or  unreasonable  or 
merely  meddlesome  action.     That  is    borne    out   by  the  case 
of  AdaTns  v.  Adams,     It  was  tried  in  the  Court  below  before 
Fry,  L.J.,  a  very  eminent  judge,  and  in  the  Court  of  Appeal 
before   three   very   eminent  judges.      In  that  case  they    had 
to  interpret  a  clause   which    provided   that  if    a  beneficiary 
intermeddled  with  or  interfered  in,  or  attempted  to  intermeddle 
with  or  interfere  in  the  management  of  the  testator's  real  and 
personal  estate,  he  should  forfeit  his  annuity  under  his  father  s 
will.    The  beneficiary  there  brought  an  action  to  have  the  trustee 
removed  on  the  ground  of   various   alleged  breaches  of  trust 
which  the  Court  held  were  mere  nonsense.    The  Court  below 
held   that  the    clause    did    operate,    because  the    action    was 
frivolous  and  vexatious,  and  was  an  attempt  to  interfere  in  the 
management  of  the  trust  estate.     If  the  plaintiff's  interest  was 
forfeitable  in  any  case,  those  four  judges  need  not  have  troubled 
themselves  to  determine  between  a  frivolous  and  a  bond  fide 
action,  for  the  one  would  as  much  interfere  with  the  maniaige- 
ment  as  the  other,  and  if  bond  fide  was  more   likely   to   be 
successful.     The  cases  which  have  been  cited  to  me  I  think  have 
the  effect  which  I  have  stated  earlier  in  the  three  general  propos- 
itions.    Evanturel  v.  Evanturel  was  a  case  in  which  the  Privy 
Council  decided  the  effect  of  a  clause  in  the  Code  Napoleon.    In 
the  course  of  the  case  apparently  their  attention  had  been  called  to 
certain  English  decisions,  and  by  a  dictum  which  was  altogether 
apart  from  their  decision  pointed  out  what  the  position  was  with 
regard  to  forfeiture  clauses  in  wills,  and  approved  of  what  was 
said  in  Gooke  v.   Tuimer  (q),  in   which   the  intention   of  the 
testator  was  as  clear  as  noonday.    The  testator  gave  a  legacy 
to  his  daughter  provided  that  she  did  not  dispute  his  will,  and 
the  Court  of    Exchequer  held  that  by  disputing  the  will  she 
had  forfeited  her  legacy.     They  held  that  there  was  no  public 
iq)    16  M.  &  W.  727. 
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policy  in  the  matter,  but  that  the  clear  intention  of  the  testator 
was  plainly  expressed,  with  a  new  disposition  of  the  property 
on  the  will  being  questioned,  and  therefore  it  was  held  that  the 
forfeiture  clause  was  effectual  and  lawful.  In  the  case  of  Egg 
V.  Devey  (r),  a  mother,  by  her  will,  left  a  legacy  to  her  son. 
Her  father  had  died  before  her,  leaving  a  will  appointing 
trustees,  and  those  trustees  had  lost  their  testator's  money  in 
their  own  business,  and  therefore  were  guilty  of  breaches  of 
trust.  The  mother  left  the  legacy  to  the  son  on  condition  that 
he  did  not  interfere  with  the  trustees  of  her  father's  will  for 
their  misconduct,  and  she  said  in  terms  what  she  meant. 
There  could  not  be  any  doubt  as  to  what  she  meant.  If  that 
had  appeared  here — if  the  testator  had  inserted  in  the  clause 
"  whether  my  trustees  are  guilty  of  breach  of  trust  or  not " — it 
might  be  a  different  case.  There  the  testatrix  made  what  she 
meant  quite  clear.  In  Loyd  v.  SpUlett  (s),  a  legacy  was  given  on 
condition  that  a  legatee  did  not  raise  some  rights  which  she  would 
have  had  under  the  custom  of  London  as  an  orphan  unprovided 
for.  In  that  case  the  Court  held  that  the  forfeiture  clause  did  not 
apply,  and  the  only  reason  it  did  not  apply,  having  regard  to  the 
cases  which  preceded  it,  must  have  been  that  the  action  was  a 
fair  and  reasonable  action.  I  think  it  is  an  authority  probably  on 
the  "same  lines  as  Adams  v.  Adams.  Without  going  through  all 
the  cases  cited  it  appears  to  me  that  what  I  have  said  on  an 
examination  of  those  authorities  is  correct.  Where  the  intention 
of  the  testator,  as  gathered  from  the  whole  of  his  will,  is  to  the 
effect  that  a  reasonable,  honest  action  may  be  brought  without 
forfeiture  the  clause  in  that  case  will  not  operate  as  a  forfeiture ; 
it  will  not  operate  unless  the  will  says — "  No  matter  what  the 
ground  of  litigation  may  be  the  forfeiture  is  to  occur."  In  this 
case,  as  at  present  it  appears  to  me,  it  is  a  bond  fide  action,  and 
I  decide  that  the  clause  although  not  repugnant  does  not  stop 
the  plaintiff  provided  he  establishes  as  a  matter  of  fact  that  his 
action  is  a  bcmd  fide,  reasonable  one. 

The  Melbourne  Hospital  then  retired  from  the  case. 


(r)     10  Beav.  444, 
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Evidence  for  the  defendant  John  Alston  Wallace  was  then 
called. 

At  the  close  of  the  evidence  for  the  defendant  John  Alston 
Wallace,  the  plaintiff  obtained  leave  to  recall  witnesses  to  show 
that  the  plaintiff,  though  he  had  written  certain  letters  to  his 
father  stating  the  contrary,  always  desired,  and  still  desired, 
that  the  action  should  be  brought  and  continued.  Among  others 
the  plaintiff  recalled,  the  defendant  Charles  Dunkley  Wallace, 
and  proceeded  to  ask  him  certain  questions  to  show  that  this 
was  not  a  solicitor's  action. 

Topp  objected — The  evidence  now  tendered  is  not  within 
the  limits  of  the  permission  granted. 

Higgivs  and  Weigcdl  for  the  plaintiff  contended  that  as 
Mr.  Wallace's  counsel  had  repeatedly  suggested  that  it  was  a 
lawyer's  action  they  had  a  right  to  prove  that  the  aspersion  on 
the  plaintiff's  solicitor  was  unwarranted. 

Madden,  C.J.  The  suggestion  that  the  action  was  instigated 
by  the  plaintiff's  solicitor  is  entirely  irrelevant  to  the  issues  in 
the  case.     I  disallow  the  question. 

Topp  for  the  defendant  John  Alston  Wallace  then  proposed 
to  cross-examine  Charles  Dunkley  Wallace  generally. 

Higgina  and  Weigall  objected  that  he  was  recalled  only  for 
a  particular  purpose,  which  the  Court  had  ruled  could  not  be 
entered  upon.  They  therefore  urged  that  he  was  not  again 
subject  to  cross-examination. 

Madden,  C.J.  I  am  of  opinion  that  although  the  witness 
is  recalled  for  a  particular  purpose,  which  I  have  ruled  irrelevant 
and  disallowed,  yet  as  he  is  in  the  box  Mr.  Topp  has  a  right 
again  to  cross-examine  him.  The  rule  will  be  found  expressly 
laid  down  in  Taylor  on  Evidence  (9th  ed.),  942,  and  Phillips  v. 
Earner  (t),  and  other  cases  there  cited. 

The  evidence  was  then  dosed. 

(0    [1795]  1  Eap.,  p.  3o7. 
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^^^^  The  evidence  and  arguments  on  the  main  case  sufficiently 

Wallace  appear  from  the  judgment. 
Wallace. 
Madden  CJ.  MitcheU  then  summed  up  the  evidence. 

Madden,  C.J.  I  am  prepared  to  find  that  Mr.  Wallace 
thought  that  he  was  acting  an  honest  part,  and  thoroughly 
believed  his  position  was  warranted  in  law.  That  led  him  into 
a  position  of  great  liability,  and  one  in  which  it  was  impossible 
for  the  Court,  however  much  it  appreciated  Mr.  Wallace's  honest 
intentions,  to  allow  him  to  remain  in  the  position  of  trustee.  I 
'  am  quite  prepared  to  facilitate  the  retirement,  doing  what 
justice  demands  should  be  done  in  the  least  offensive  manner 
possible.  There  need  be  no  imputation  of  dishonesty  or  self- 
seeking  motives.  I  am  satisfied  Mr.  Wallace  has  been 
wholly  misguided  by  a  misinterpretation  of  his  position, 
and  he  has  been  confused  as  to  his  mixed  duties  of  father 
and  trustee.  There  can  be  no  question  that  flagrant  and 
lamentable  errors  have  been  made  by  him. 

Topp  and  Hayes  for  the  defendant  J.  A.  Wallace — The 
pasition  Mr.  Wallace  takes  up  is  this :  that  as  there  is  no  imputa- 
tion on  his  honesty  or  business  ability,  and  as  the  testator  has 
placed  the  greatest  confidence  in  him,  he  should  remain  a  trustee 
and  have  one  or  two  other  trustees  associated  with  him.  I  should 
strongly  urge  that  that  course  should  in  the  interests  of  all — and 
he  himself  is  now  a  beneficiary — be  adopted.  The  very  for- 
feiture clause,  whatever  its  legal  interpretation  may  be,  shows 
the  confidence  Mr.  Monahan  had  in  him,  and  the  Court  will  also 
have  gathered  it  from  the  evidence.  If  your  Honor  does  not 
adopt  my  suggestion  Mr.  Wallace  is  willing  to  retire,  provided  a 
trustee  company  alone  be  appointed  in  his  place,  but  not  other- 
wise. 

Madden,  C.J.  As  to  the  first  position  it  appears  to  me  that 
the  law  does  not  permit  me — even  if  I  were  willing — to  retain  a 
trustee  who  is  challenged  with  and  has  plainly  been  guilty  of 
breaches  of  trust  whereby  he  becomes  a  debtor  to  a  very  great 
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extent  to  the  trust  estate.  It  cannot  be  that  he  himself  should 
remain  as  trustee  when  his  very  first  duty  would  be  to  compel 
himself  as  speedily  as  possible  to  repay  these  moneys  to  the  trust 
estate,  no  matter  how  his  integrity  and  business  ability  may  be 
regarded.  I  see  every  reason  to  be  satisfied  with  Mr.  Wallace  in 
those  respects.  Though  he  has  gone  very  far  in  departing  from 
the  testator's  intentions,  I  do  not  think  that  he  was  actuated  by 
any  dishonest  motive  or  intention.  He  appears  to  have  con- 
ducted business  in  a  general  way  with  great  success,  and 
some  of  these  matters  of  breaches  of  trust  are  not  incon- 
sistent with  a  good  business  capacity,  but  at  the  same 
time  there  is  not  the  least  doubt  that  he  is  much 
more  fitted  for  business  than  he  is  for  carrying  out  his  trust  in 
accordance  with  the  law.  I  think,  for  these  and  the  oth^r 
reasons  I  have  already  expressed,  I  could  not  consent  to  vary 
the  well-established  principle  of  law  which  applies  to  the  facts 
isis  I  have  found  them.  As  to  associating  him  with  two  new 
trustees,  that  seems  to  me  to  be  useless.  If  he  agreed  with  them 
his  presence  is  unnecessary — if  he  did  not,  he  ought  not  to  be 
there.  With  every  goodwill  towards  Mr.  Wallace,  I  do  not 
think  I  could  leave  him  in  charge  to  any  extent.  I  will  not 
believe  that  he  will  decline  to  give  his  utmost  assistance  to  any 
trustee.  If  the  parties  see  no  objection  I  would  be  willing  to 
appoint  a  fitting  trustee  company,  and  would  follow  the  ordinary 
practice  of  referring  it  to  Chambers  to  choose  such  a  company. 


1898 
Wallack 

V, 

Wallace. 
Madden,  CJ, 


Higgins  in  reply — The  plaintiff  desires  to  have  the  ordinary 
reference  to  appoint  new  persons  or  a  person  or  a  company  to 
be  trustees  or  trustee.  The  various  breaches  of  trust  have  been 
proved.  We  ask  for  relief  in  respect  of  them,  together  with 
interest,  calculated  upon  half-yearly  rests,  to  which  we  are 
entitled :  OUroy  v.  Stephens  (u).  We  also  ask  for  an  inquiry 
aj9  to  whether  any  other  breaches  of  trust  than  those  alleged 
and  proved  have  been  committed. 

[Madden,  C.J.  It  is  only  as  to  those  matters  of  which  you 
have  given  sufficient  evidence  that  I  shall  declare  a  breach  of 
trust.  The  Court  itself  is  to  ascertain  what  is  a  breach  of  trust.] 
(tt)    [1882]  51  L.J.  Ch.  834. 
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It  is  submitted  that  Mr.  Wallace  should  pay  the  whole  of 
the  costs  of  the  action. 

Topp — There  should  be  only  one  set  of  costs  to  the  plaintiflF 
and  defendants.  Mr.  Wallace  should  get  the  costs  of  the  issues 
on  which  he  has  succeeded  from  the  plaintiff,  and  the  costs  of 
the  plaintiff,  of  Mr.  Wallace,  and  of  the  Melbourne  Hospital,  as 
to  the  forfeiture  clause,  should  come  out  of  the  estate,  as  they 
are  owing  to  the  testator  having  put  a  clause  of  doubtful 
meaning  into  his  will. 

[MjLDDEN,  C.J.  Is  not  that  so  ?  The  costs  in  reference  to 
the  forfeiture  clause  are  due  to  the  testator's  will.  If  this 
case  dealt  alone  with  that,  costs  of  all  parties  should  come  out 
of  the  estate.] 


Higgins — Were  it  not  for  the  breaches  of  trust  which  we 
have  proved  no  costs  relating  to  the  forfeiture  clause  would 
have  been  incurred.  Mr.  Wallace  has  failed  to  prove  that  the 
action  was  frivolous  and  vexatious. 

[Madden,  C.J.  The  ruling  I  have  given  is  not  that  the 
defendant  J.  A.  Wallace  is  bound  to  prove  that  the  action  is 
frivolous  and  vexatious,  but  that  the  plaintiff  is  bound  to  prove 
that  the  action  is  bond  fide,  so  that  he  may  get  out  of  the  clause, 
which  otherwise  would  be  a  bar  to  him.  I  think  the  costs  of  all 
parties  as  to  the  issue  of  law  under  the  forfeiture  clause  should 
come  out  of  the  estate.  The  other  costs  should  be  paid  by  the 
defendant  Wallace  to  the  plaintiff,  as  well  as  one  set  of  costs  to 
the  defendants  appearing.] 

It  is  submitted  that  the  defendant  J.  A.  Wallace  should  pay 
the  costs  of  the  plaintiffs,  at  all  events  in  relation  to  the 
forfeiture  clause.  He  compelled  the  plaintiff  to  prove  that  the 
action  was  bond  fide  when  he  ought  to  have  admitted  that  it 
was,  and  admitting  it  ought  not  in  your  Honor  s  view  to  have 
pleaded  the  forfeiture  clause.     We  also  ask  for  a  receiver. 

[Madden,  C.J.  The  object  of  removing  Mr.  Wallace  now, 
and  not  waiting  for  the  report  of  the  Chief  Clerk  on  the  various 
breaches  of  trust,  is  to  do  away  with  the  necessity  of  a  receiver. 
I   do   not   distrust   Mr.  Wallace,   although  I   do   remove  him. 
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and  whaji  I  propose  to  order  is  that  John  Alston  Wallace  be 
and  he  is  hereby  removed  from  the  trust,  but  that  until  a  new 
trustee  or  trustees  are  appointed  he  is  to  receive  moneys  payable 
to  and  to  make  payments  payable  on  behalf  of  the  estate, 
without  varying  or  altering  the  existing  investments  or  the 
position  of  the  estate  generally.] 

We  are  entitled  to  an  inquiry  as  to  the  profits  Mr.  Wallace 
made  with  the  moneys  of  the  estate  which  he  lent  to  himself. 

[Topp — We  are  content  to  have  an  inquiry  as  to  the  profits, 
or  as  to  what  interest  in  lieu  thereof  should  be  given.] 


1898 
Wallack 

V. 
WALIiACE. 

Madden,  C.J. 


Madden,  C.J.  Very  well.  I  will  give  the  other  defendants 
one  set  of  costs  against  Mr.  Walleice.  I  will  give  the  costs  of 
the  Melbourne  Hospital  out  of  the  estate,  and  I  will  make  an 
order  that  the  defendant  Teresa  Ellen  Monahan  Wallace  get  her 
costs  out  of  her  share  in  the  estate.  The  testator  made  his 
will,  and  in  it  chose  to  put  this  forfeiture  clause — very  em- 
barrassing as  to  its  meaning,  and  at  first  sight  taking  away 
absolutely  any  right  to  bring  an  action.  It  would  so  appear 
to  any  layman,  and  even  to  a  lawyer  it  is  not  without  reason- 
able ground  of  contention  to  the  like  effect.  If  it  is  necessary 
that  the  meaning  of  that  clause  should  be  solved,  it  should  be 
solved  at  the  expense  of  the  testator,  as  he  has  made  the 
embarrassment.  According  to  universal  law  costs  so  caused  are 
paid  out  of  the  estate  of  the  testator.  According  to  the  meaning 
I  have  given  to  this  clause  it  does  exclude  any  beneficiary  from 
the  right  to  come  to  this  Court  unless  he  satisfies  the  Court  that 
he  has  brought  a  reasonable  and  bond  fide  action.  It  has  been 
argued  that  it  rests  on  the  trustee  to  show  that  the  action  is 
frivolous  and  vexatious.  I  think  it  does  not ;  I  think  it  rests  on 
the  plaintiff  to  sh6w  that  it  is  a  reasonable  and  bond  fide  action. 
The  plaintiff  has  proved  that  this  is  a  reasonable  and  bond  fide 
action,  and  consequently  he  has  got  his  right  to  come  here.  Oh 
the  other  hand,  the  defendant  trustee  has  a  perfect  right  to  say — 
"  This  is  no  doing  of  mine.  It  is  imposed  on  you  by  the  testator 
to  establish,  and  it  was  for  the  trustee  to  see  that  the  forfeiture 
clause  was  not  broken."  He  had  a  right  to  say — "  Before  I  con- 
sent to  your  right  to  sue  I  want  to  see  your  right  to  come  here.'* 
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As  to  the  plaintiffs  solicitor,  I  think  he  has  clone  his  dujy.  It  is 
rather  unfortunate  that  he  was  a  friend  of  the  family,  but  I 
think  there  is  nothing  to  call  for  harsh  comment  upon  his  con- 
duct. If  we  forget  him,  this  is  the  baldest  question  between 
trustee  and  cestui  que  U^ust,  in  which  the  trustee  has  a  right 
to  see  that  the  obligation  imposed  by  the  will  on  his  cestui  que 
trust  is  fulfilled.  The  same  thing  would  have  been  raised 
in  any  action,  even  if  there  had  been  no  breach  of  trust  by  the 
trustee.  The  Melbourne  Hospital  might,  in  the  event  of  his 
paying  over  his  share  to  the  plaintiff,  have  come  to  the  trostee 
and  required  him  to  pay  over  again  to  it  because  the  plaintiff 
had  under  the  clause  forfeited  his  interest.  Though  at  first 
sight  it  presented  some  doubt,  the  more  one  looks  at  it  the  more 
proper  it  appears.  It  is  a  reasonable  action  and  boTid  fide,  sad 
there  have  been  breaches  of  trust  in  the  respects  indicated  by 
the  statement  of  claim.  All  of  the  breaches  of  trust  have  been 
established,  but  not  to  the  full  extent  indicated  in  the  par- 
ticulars. As  to  the  rest  of  the  action,  I  think,  as  I  have  before 
indicated,  that  the  trustee  should  be  removed  and  a  new  trustee 
or  trustees  should  be  appointed,  either  a  single  company  or  one 
or  two  persons.  I  will  make  the  order  as  to  costs  I  have 
already  said.  I  wish  to  have  formal  minutes  submitted  to  me, 
and  a  list  of  the  issues  which  the  defendant  J.  A.  Wallace 
claims  to  have  had  decided  in  his  favour.  I  will  then  formally 
deliver  my  judgment. 


Solicitor  for  the  plaintiff:  Alston. 

Solicitor  for  the  defendant  J.  A.  Wallace :  F.  0.  Smith, 

Solicitors  for  the  defendants  W.  J.  Wallace,  C.  D.  Wallace 
and  J.  A.  Wallace  the  younger :   Craroford  A  Ussher, 

Solicitors  for  the  defendant  T.  E.  M.  Wallace:  MaUeson^ 
England  &  Stewart. 

Solicitors  for  the  defendants  Keogh  and  Tobin  :  Crisp,  Leim 
&  Hedderwich 

Solicitors  for  the  defendant  the  Melbourne  Hospital :   Oibbs 

cfc  Heales, 

A.  J.  A. 
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[IN  CHAMBERS.]  l^gg 

Mtt/rcK  1^ 

WALLACE  V.  WALLACE  (No.  «). 


^uu — 7ViM^ee~^jsi/>otn^men<  —  TVtMtee  company  director — Counsel  in  action. 

The  fact  that  one  of  the  directors  of  a  trustee  company  was  counsel  for  the 
plaintiff  in  an  action  which  resulted  in  the  removal  of  such  trustee,  and  the 
substitution  of  a  trustee  company  in  his  place,  does  not  necessarily  prevent  such 
company  from  being  chosen  as  trustee  upon  the  ground  of  unconscious  bias. 

Application  on  summons  to  discharge  or  vary  the  certificate 
of  the  Chief  Clerk. 

In  this  suit  a  decree  had  been  pronounced  by  Madden,  C.J., 
on  the  2l8t  October  1898  {ante,  p.  859). 

The  Court  declared,  vrvter  alia,  that  the  defendant  John 
Alston  Wallace,  the  present  sole  trustee  of  the  will  and  codicil 
of  Thomas  Monahan,  should  be  removed  from  the  office  of 
trustee,  and  ordered  his  removal  accordingly  as  on  and  from  the 
date  of  the  appointment  of  a  new  trustee  or  new  tiTistees  ;  and 
further  ordered  that  an  inquiry  at  Chambers  be  held  to  certify 
as  to  who  would  be  two  fit  and  proper  persons,  or  what  trustee 
company  should  be  appointed  trustees  or  trustee  of  the  estate 
of  Thomas  Monahan  deceased,  in  the  place  of  John  Alston 
Wallace,  the  defendant.  Upon  reference  to  the  Chief  Clerk 
to  settle  the  appointment,  it  was  certified  by  him  that  the 
Equity  Trustees  Executors  and  Agency  Company  Limited  be 
appointed. 

Upon  the  trial  of  the  suit  Henry  Bournes  Higgins,  Esquire, 
appeared  as  counsel  on  behalf  of  the  plaintifif,  and  had  cross- 
examined  at  length  the  defendant  John  Alston  Wallace.  Mr. 
Higgins  was  one  of  five  directors  of  the  Equity  Trustees,  etc.. 
Company.  It  was  stated  by  Mr.  Higgins  that  he  would  no 
longer  act  as  counsel  in  the  suit. 

John  Alston  Wallace  now  applied  to  discharge  or  vary  the 
Chief  Clerks  certificate,  upon  the  ground  that  the  Equity 
Trustees  Company  were  disqualified  from  acting  as  trustee  of 
the  estate  of  Thomas  Monahan,  one  of  the  directors,  Henry 
Bournes  Higgins,  Esquire,  having  acted  as  counsel  for  the 
plaintiff. 


Hood,  J, 
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Topp  for  the  applicant — The  defendant  J.  A.   Wallace  is 
Wallace       entitled  to  be  heard   on  the  appointment  of  a  trustee  of  this 
Wallace       estate.    He  is  entitled  to  a  one-sixth  share  by  re&son  of  the  death 
^'  of   his  son,  Thomas  Monahan  Wallace,  one  of  the  beneficiaries, 

^o^y^'  unmarried  and  intestate.  The  fact  that  he  is  also  a  defaulting 
trustee  does  not  deprive  him  of  his  rights  as  a  beneficiary: 
Lewin  on  Trusts  (9th  ed.),  p.  966.  The  rule  upon  which  the 
Court  of  Equity  acts  in  appointing  new  trustees  is  that  it  will 
not  act  to  the  advantage  or  on  the  suggestion  of  one  beneficiarj^ 
as  against  the  othei^,  but  will  hold  the  scales  of  justice  evenly. 
There  must  not  be  the  suspicion  of  bias.  Mr.  Higgins  took 
a  prominent  part  in  the  action.  This  trustee  company  was 
chosen  for  no  other  reason.  It  may  result  in  loss  to  the 
estate.  The  appointment  of  a  trustee  is  always  a  matter  for 
the  .exercise  of  the  Judge's  discretion.  The  new  trustee  ought 
to  hold  an  even  hand  between  all  parties.  The  Court  has  regard 
to  any  trust,  and  through  whose  instrumentality  it  can  best 
carry  the  trust  into  execution.  The  interests  of  the  estate  and 
of  the  beneficiaries  are  not  best  served  by  this  appointment. 
The  Court  will  not  pay  attention  to  the  wish  of  a  beneficiary 
unless  there  is  some  other  reason  ;  here  there  is  a  reason :  In  re 
Tempest  (a)  ;   Forater  v,  Abraham  (6). 

Goldsmith  for  the  defendant  T.  E.  M.  Wallace  also  objected 
to  the  Chief  Clerk's  certificate,  and  upon  the  same  grounds. 

WeigaZl  for  the  plain tifl^  was  not  heard. 

Hood,  J.  The  objection  really  amounts  to  this,  that  the 
leading  counsel  against  the  defendant  is  one  of  the  directors  of 
the  company  that  is  sought  to  be  appointed  trustee  of  the 
estate,  and  that  the  counsel  referred  to  would  unconsciously  be 
biassed  against  the  defendant  in  all  matters  in  connection  with 
the  estate  of  the  deceased.  I  think  that  objection  is  altogether 
too  far-fetched.  I  cannot  conceive  of  any  man  being  so  biassed, 
or  that  any  man  endeavouring  to  do  his  duty  would  not  be  able 
to  remove  himself  completely  and  thoroughly  from  all  previous 

(a)     [1866]  L.R.  1  Ch.  485,  at  p.  487.       (b)    [1874]  L.R.  17  Eq.  :«5. 
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alliance  with  the  matter.  If  the  authorities  went  the  length  in 
regard  to  trustees  that  they  go  to  in  regard  to  magistrates,  the 
matter  might  be  different.  But  the  ground  of  the  objection  is 
that  he  would  be  biassed  unconsciously.  There  is  no  reason 
to  suppose  that  that  would  be  so,  even  if  Mr.  Higgins  were  to  be 
the  sole  trustee.  But  Mr.  Higgins,  in  fact,  is  not  the  manager  of 
the  company,  nor  is  he  the  Managing  Director.  There  is  a  distinct 
manager  of  the  company,  and  there  is  a  Board  of  Directors,  of 
whom  Mr.  Higgins  is  one  out  of  five.  It  seems  to  me  that  it  is 
going  a  long  way  too  far  to  say  that,  because  Mr.  Higgins  has 
conducted  the  ca.se  as  counsel,  he  would  be  so  far  unconsciously 
biassed  as  to  be  unable  to  take  part  in  the  management  of  the 
estate  in  an  impartial  manner. 

There  was  another  view,  which  at.  first  struck  me  as 
having  force.  It  was  suggested  that  if  two  persons  are 
nominated,  equally  eligible,  and  one  of  them  is  objectionable 
to  the  whole  of  the  cestuis  que  b^uatent,  the  one  who  is 
objectionable  ought  not  to  be  chosen.  It  was  said  here  that 
there  are  several  trustee  companies,  all  equally  eligible,  and 
that  the  plaintiff  has  chosen  the  particular  one  which  is 
objectionable  to  Mr.  Wallace.  If  that  were  established,  the 
defendant  would  have  good  cause  for  complaint.  The  Court 
ought  not  to  appoint  a  trustee — there  being  no  reason  for  it  at 
all — who  is  obnoxious  to  the  whole  of  the  ceatuia  que  trustent 
On  the  other  hand,  the  plaintiff  is  at  liberty  to  say  that  he  has 
chosen  the  company  which  he  thinks  is  best,  and  that  all  the 
companies  are  not  equally  eligible  in  his  point  of  view,  and  that 
he  did  not  choose  this  company  merely  to  annoy  Mr.  Wallace,  or 
because  Mr.  Higgins  was  a  member  of  it.  The  position  which 
Mr.  Wallace  fills,  being  both  trustee  and  cestui  que  trust,  makes 
the  matter  somewhat  difficult.  As  trustee,  he  would  be  adverse, 
in  one  sense,  to  any  trustee  appointed  in  his  place.  He  would 
naturally  feel  sore  at  being  removed.  But  in  spite  of  that 
feeling  he  is  bound  to  render  every  assistance  to  the  new 
trustee ;  still,  once  he  has  done  what  devolves  upon  him  as 
trustee,  the  subsequent  dealings  with  the  estate  are  very  simple. 
Subject  to  an  affidavit  being  filed  by  the  plaintiff's  solicitor, 
showing  that  the  Equity  Trustees  Co.  was  not  chosen  merely  to 
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annoy  Mr.  Wallace,  but  that  it  was  chosen  because  they  thought 
Wallac*       it  the  best  company,  I  refuse  the  application. 
Waixaob 

^         ^'  Application  reftLsed. 
Hood,  J, 
Solicitor  for  plaintiff:  T.  C,  Alston. 

Solicitor  for  defendant  J.  A,  Wallace  :  F.  Orey  Smith. 
Solicitors     for    defendant   T.    E.    M.    Wallace :    MaUeson, 
England  &  SteiwirL 

R.  H.  c. 

[An  appeal  from  this  decision  was  heard  by  the  Full  Court, 
in  camera,  on  the  7th,  10th,  12th,  and  13th  days  of  April  1899, 
and  dismissed. — Ed.] 


F.C.^  In  thb  Mattee  of  the  TRANSFER  OF  LAND  ACT 

1899  In  re  O'CONNOR. 
Junt  2. 
TU  IVana/er  of  Land  Act   1890  {No.   1149),  ss.  93,  209'-Admini9lreUi(m  and 

Probate  Act  1890  {No,  1060),  «.  6—Admi7ii9tratrix  of  adminislratrix,  rigki 

qf  to  be  registerred  as  proprietor. 

The  adminiHtratrix  of  an  administratrix  is  not  entitled  to  be  registered  as 
proprietor  of  land  belonging  to  the  estate  of  the  original  intestate. 

The  administratrix  of  an  administratrix  claiming  to  be  entitled  to  be  regis- 
tered as  proprietor  of  land  belonging  to  the  original  intestate  is  entitled  to 
proceed  under  sec.  209  of  Act  No.  1149,  and  to  call  upon  the  Registrar  to  sub- 
stantiate the  grounds  of  his  refusal  to  register. 

Summons  calling  upon  the  Registrar  of  Titles  to  sub- 
stantiate and  uphold  the  grounds  of  bis  refusal  to  register 
the  applicant  in  respect  of  certain  lands.  The  facts  stated  in 
the  case  furnished  by  the  Registrar  were  as  follow  : — 

On  the  6th  July  1 880  one  Lachlan  MacLean  died  intestate, 
and  on  loth  October  1880  letters  of  administration  of  his  estate 
were  granted  to  Hannah  MacLean,  widow.  At  the  time  of  his 
death  the  said  intestate  was  by  certificate  of  title  dated  the 
23rd  October  1866  registered  proprietor  under  the  Transfer 
of  Land  Act  o{  an  estate  in  fee  simple  of  certain  lands.  On 
the  22nd  April  1881  the  said  H.  MacLean  applied  as  such 
administratrix  to  be  registered  proprietor  of  an  estate  in  fee 
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simple  of  the  said  lands,  and  in  pursuance  of  such  application  ^'^' 

and  of  sec.  193  of  the  Transfer  of  Land  Act  the  following  18W 

memorandum  was  endorsed  on  each  of  the  certificates  : — "  Memo.  /»  re 

No.  2498. — H.  MacLean,  of  Fitzroy,  widow,  is  registered  as  pro» 
prietor  of  the  within  described  lands  as  administratrix  of  the 
estate  of  L.  MacLean,  who  died  on  6th  July  1880.  Administra- 
tion granted  on  15th  October  1880."  On  the  2nd  November  1898 
one  Helen  O'Connor  lodged  an  application  in  the  OflBce  of  Titles, 
dated  21st  October  1898,  whereby  she  applied  to  be  registered 
as  the  proprietor  of  the  said  lands  as  administratrix,  to  whom 
letters  of  administration  of  the  estate  of  H.  MacLean,  deceased 
intestate,  were  granted  on  the  13th  June  1889.  Registration  of 
the  said  H.  O'Connor  as  proprietor  of  the  said  lands  which 
still  form  part  of  the  estate  of  the  said  L.  MacLean  was 
refused,  whereupon  the  said  H.  O'Connor  required  the  Registrar 
of  Titles  to  set  forth  the  grounds  of  refusal  under  sec.  209  of  the 
Transfer  of  Land  Act  1890.  In  answer  to  such  requisition  the 
Registrar  replied  that  though  strictly  speaking  the  applicant  w€U9 
not  entitled  to  call  for  grounds  under  sec.  209  (she  not  being  an 
owner  or  proprietor  of  the  said  land  within  the  meaning  of  that 
section)  the  commissioner  would  not  raise  that  objection,  but 
would  give  the  grounds  asked  for,  and  in  pursuance  thereof  the 
following  are  stated  as  the  grounds  of  such  refusal : — 

''  (1.)  The  fact  that  applicant  is  the  administratrix  of  the 
administratrix  of  the  intestate  L.  MacLean  does  not  entitle  her  to 
be  registered  as  the  proprietor  of  the  unadministered  estate  of  the 
said  L.  MacLean.  (2.)  The  said  lands  continue  to  form  part  of  the 
estate  of  the  said  L.  MacLean  and  form  no  part  of  the  estate  of 
the  said  H.  MacLean  whereof  administration  was  granted  to  the 
applicant  H.  O'Connor  and  the  administration  bond  entered  into 
by  applicant  for  due  administration  by  her  as  administratrix 
under  the  said  letters  of  administration  do  not  cover  and  were 
not  estimated  so  as  to  cover  the  said  lands  and  the  applicant  has 
no  duties  or  responsibilities  imposed  on  her  as  such  adminis- 
tratrix in  respect  of  the  unadministered  estate  of  the  said  L. 
MacLean  and  her  position  even  if  registered  would  not  be  that  of 
an  administratrix  de  bonis  non  of  the  said  L.  MacLean  but  merely 
that  of  a  dry  trustee  without  powers.  (3.)  The  only  person  who 
V.L.R.,  Vol.  XXIV.  GGG 
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•  can  be  registered  as  administrator  of  the  said  lands  will  be  some 

1899  one  to  whom  letters  of  administration  de  bonis  non  of  the  estate 

In  re  of  the  said  L.  MacLean  may  be  granted  by  the  Court  and  who 
shall  have  entered  into  the  requisite  bond  for  due  administration. 
(4.)  Sec.  6  of  the  Administration  and  Probate  Act  1890  does  not 
entitle  an  administrator  of  an  administrator  to  be  registered 
proprietor  under  the  Transfer  of  Land  Act  1890  of  the  un- 
administered  lands  of  the  original  intestate  even  though  the 
original  administrator  became  registered  as  proprietor  of 
such  lands  for  the  memorandum  of  registration  discloses 
the  fact  that  he  is  so  registered  in  his  capacity  as  administrator 
and  that  therefore  the  lands  are  the  hereditaments  of  the  original 
intestate  and  not  hereditaments  of  the  intestate  administrator 
within  the  provisions  of  the  said  section.  (5.)  Sec.  193  of  the 
Transfer  of  Land  Act  1890  does  not  entitle  an  administrator  of 
an  administrator  to  be  registered  proprietor  of  the  unadministered 
lands  of  the  original  intestate  even  though  the  original 
administrator  became  registered  as  proprietor  of  such  lands 
inasmuch  as  the  office  of  administrator  is  strictly  personal 
created  by  the  Supreme  Court  and  both  the  office  and  the  estate 
in  the  intestate  s  lands  with  which  such  office  clothes  the  person 
appointed  administrator  die  with  him  and  there  is  no  '  estate ' 
within  the  meaning  of  that  section  which  survives  to  pass  on  to  his 
own  administrator  whereof  such  administrator  could  be  registered 
under  the  said  section  and  the  privity  or  connection  between  the 
administrator  of  an  administrator  and  the  original  intestate  or 
his  estate  exists.  Hence  it  appears  that  neither  sec.  6  of  the 
Administration  Act  nor  sec.  193  of  the  Transfer  of  Land  Act 
nor  the  two  sections  combined  authorize  the  registration  sought 
(6.)  To  register  as  a  matter  of  right  under  the  said  section  an 
administrator  of  an  administrator  proprietor  of  the  lands  of  the 
original  intestate  would  be  to  destroy  *  the  certainty  of  title ' 
(which  the  Transfer  of  Land  Act  is  intended  to  secure)  so  far  as 
the  titles  to  the  lands  of  intestates  is  concerned  for  in  the  large 
majority  of  cases  such  an  administrator  and  his  intentions  and 
actions  in  respect  of  becoming  registered  or  in  respect  of 
subsequent  dealings  with  the  iand  would  be  wholly  unknown  to 
and  practically  unascertainable  by  the  next  of  kin  of  the  original 
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intestate  (that  is  those  beneficially  interested  in  such  lands)  they  ^^ 

would  receive  no  notice  of  his  application  to  be  appointed  or  of  1899 

his  appointment  as  administrator  or  of  his  application  &s  such  in  re 

administrator  to  be  registered  proprietor  of  intestate's  lands  and 
immediately  upon  his  being  so  registered  he  could  under  sec.  193 
of  the  Transfer  of  Land  Act  1890  sell  or  mortgage  the  lands  as 
unquestioned  as  if  he  were  the  absolute  owner  and  could  then 
dispose  of  the  proceeds  as  he  thought  fit  and  such  next  of  kin  of 
the  true  owner  be  without  any  substantial  remedy.  In  this  case 
for  instance  it  is  nineteen  years  since  L.  MacLean  died  and  H. 
MacLean  his  administratrix  was  at  the  time  of  her  death  resident 
in  New  South  Wales.  Such  an  intei-pretation  of  sec.  6  of  the 
AdTniniatration  Act  and  sec.  193  of  the  Transfer  of  Land  Act 
would  thus  facilitate  and  almost  invite  frauds  upon  titles  instead 
of  assuring  them  to  the  true  owners  and  this  office  does  not 
feel  justified  in  adopting  such  an  interpretation  without  the 
express  ruling  of  the  Supreme  Court." 

Goldsmith  for  the  Registrar  of  Titles — The  applicant  is  not 
an  owner  or  proprietor  within  the  meaning  of  sec.  209  of  the 
Transfer  of  Land  Act,  and  cannot  call  upon  the  Registrar  under 
this  section  to  substantiate  his  grounds  of  refusal.  The  term 
"  proprietor  "  is  defined,  but  there  is  no  definition  of  an  "  owner." 
The  administratrix  of  an  administratrix  is  not  an  owner  of  land 
belonging  to  the  original  intestate. 

Hayes  for  the  applicant — The  applicant  is  a  person  claiming 
an  estate  of  freehold  within  sec.  227.  The  word  "  proprietor " 
in  sec.  209  is  a  definite  and  specific  term,  and  the  word  "  owner  " 
is  used  to  include  all  other  persons  claiming  an  estate.  The 
practical  effect  of  this  application  is  that  the  applicant  is  really 
the  owner  in  a  legal  sense. 

Per  Curiam  [a'Beckett,  Hodges,  and  Hood,  JJ.]  We 
tiiink  we  have  jurisdiction  to  entertain  the  summons  upon  this 
application  under  the  general  term  of  "  a  person  claiming."  We 
may  ultimately  decide  that  the  applicant  has  no  claim  ;  but  the 
general  words  are  sufficient  to  give  us  jurisdiction  to  hear  the 
application. 
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^•^'  Ooldamith — (Counsel  read  the  statement  of  the  case  and  the 

1899  reasons  of  the  Registrar,  and  was  then  stopped  by  the  Court.) 

O'CoNNOB.  Hayes — By  see.  6  of  the  Adminiatration  Act  1890  the  l^al 

estate  is  vested  in  the  applicant. 

[a'Beckett,  J.  The  applicant  could  do  nothing  with  the 
land  under  such  a  title.] 

A  trustee  might  be  afterwards  appointed. 

Per  Curiam.  We  think  the  Registrar  was  undoubtedly 
right  in  his  refusal  to  register.     The  application  will  be  refused. 

Solicitors  for  applicant :  Brake  <k  Gair. 

Solicitor  for  Registrar  of  Titles :  Guinness,  Crown  Solicitor. 

w.  H,  M. 


F.C.  Re  CHEYNE  and  THE  SHIRE  OF  EAST  LODDON. 

[^  Local  Oovemment  Act  1890  {No,  1112),  «.  428— rermt/i  DeatrucUon  Ac6  1890  {No. 
April  18,  20.  1163),  Part  II,,  88.  57,  68,  and  69 — Mandamtu — Closed  roads— String  gates- 
May  29.  Special  area  under   Vermin  Destruction  Act — Permission  of  eottncil  to  erect 
obstructions  to  roads. 

Permiasion  given  by  a  shire  council  under  sec.  58  of  the  Vermin  Destruction 
Act  1890  (No.  1 153)  to  an  owner  of  land  within  the  shire  (such  land  not  being 
within  a  **  special  area  "  under  Part  II.  of  the  Act)  to  enclose  at  his  own  expense 
his  land,  which  is  intersected  with  roads,  with  a  continuous  wire-netted  fence 
having  swing  gates  covered  with  wire  netting  when  enclosing  any  road,  is  no 
answer  to  an  application  under  sec.  428  of  the  Jjocal  Government  Act  1890  (No. 
1112)  for  a  mandamus  to  open  and  keep  open  for  public  use  and  free  from 
obstruction  the  roads  across  which  such  swing  gates  are  erected. 

This  was  an  appeal  from  a  decision  of  Hood,  J.,  discharging 
a  rule  nisi  for  a  writ  of  Tnandarmis.  The  facts  will  be  found  in 
the  previous  report  {ante,  p.  703). 

Isaac  A.  Isaacs  (A.G.)  (with  him  Lecm)  for  the  appellant— 
The  fact  that  this  property  has  not  been  proclaimed  a  "  special 
area"  under  Part  II.  of  the  Vermin  Desti^ction  Act  1890  is 
fatal,  and  the  alleged  sanction  by, the  shire  council  is  invalid 
Sec.  57  provides  for  the  case  of  adjoining  owners  enclosing  their 
lands  with  a  continuous  fence,  provided  such  lands  are  within  a 
special  area,  and  sec.  58  is  inserted  to  give  a  single  owner  the 
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same  power,  but  only  where  his  land  is  within  a  special  area.  ^*^' 

Again,  the  permission  was  only  given  in  the  present  instance  to  18W 

the  lessees,  and  sec.  58  requires  that  the  sanction  of  the  council  Mt 

to  the  erection  of  the  gates  across  the  roads  shall  be  given  to  the  aniT' 

owners.     The  fact  that  the  relator  s  conduct  is  actuated  by  ill-  '^^^  Shibk 

•^       ^  OF 

will  has  no  effect,  as  he  is  acting  for  other  ratepayers  in  cequir-   East  Loddon. 
ing  the  obstructions  to  be  removed.     The  relator  has  a  right  to 
have  the  public  roads  kept  free  from  obstructions  for  public  use, 
and  his  motive  in  such  a  case  is  immaterial:    In  re   Glendg 
Shire,  Ex  parte  Sealey  (a). 

Mitchell  and  Cuasen  for  the  respondent — The  view  now  pre- 
sented was  abandoned  before  Hood,  J.,  by  the  counsel  for  relator. 
An  appellant  is  bound  by  the  way  he  presents  his  case  in  the 
Court  below.  Sec.  58  applies  to  single  owners  whether  they  are 
or  are  not  within  a  special  area.  In  a  case  where  the  property 
is  not  within  a  special  area  the«  Act  assumes  that  the  shire 
council  would  not  grant  its  sanction  except  in  a  proper  case. 
Part  II.  of  the  Act  is  headed  "Special  Fencing  Provisions." 
Under  sec  57  the  money  can  be  obtained  from  the  Government 
"if  within  a  special  area,"  and  must  be  expended  in  putting  up 
the  fencing.  In  sec.  58  the  words  "  if  within  a  special  area  "  are 
omitted,  and  the  words  ''at  his  own  expense"  are  inserted. 
This  indicates  that  the  case  of  a  person  who  was  willing  to 
do  this  fencing  at  his  own  expense,  apart  altogether  from 
obtaining  the  money  from  the  Government,  was  in  the  con- 
templation of  the  Legislature,  and  consequently  the  words 
"  if  within  a  special  area "  are  designedly  omitted :  T/ie 
Bank  of  New  South  Wales  v.  Piper  (6).  The  application 
for  this  writ  is  not  a  bond  fide  one  ;  its  allowance  is  discretionary, 
and  the  exercise  of  that  discretion  by  Hood,  J.,  is  not  a  matter 
for  appeal :  Reg,  v.  Churchwardens  of  All  Saints,  Wigan  (c). 
There  is  no  real  desire  to  have  these  roads  thrown  open.  In 
In  re  Olendg  Shire  it  wcls  assumed  by  Williams,  J.,  that  the 
application  must  be  made  by  a  person  who  is  bond  fide  in- 
terested :  Reade  v.  Mayor  &c.,  of  St  Kildd  (d) ;  Reg.  v.  Liver- 

(a)  [1885]  11  V.L.B.  64.  (c)  [1876]  1  App.  Gas.  611,  at  p.  619. 

(b)  [1897]  A.C.  383,  at  p.  389.       \d)    [1888]  14  V.L.R.  829. 
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pool,  etc.,  Railway  Co,  (e) ;  The  Queen  v.  Garland  (/).    It  was 
proved  that  the  applicant  did  not  desire  that  the  obstructions  to 
roads  other  than  those  erected  under  the  Vermin  Destruction 
Act,  and  which  had  existed  for  a  long  period,  should  be  removed. 
Those  obstructions  are  included  in  the  present  application,  and 
the  application,  failing  as  to  part,  will  be  refused :  The  Queen 
V.  The  Bristol,  &c.,  Railway  (jg) ;  In  re  Wall  {h) ;  The  Queen 
V.  St  Margaret^  Leicester  (i).     The  sanction  under  the  section 
can  be  given  to  the  lessees  as  agents  for  the  owners.     Counsel 
also  cited  The  Queen  v.  Lamboum  Valley  Railway  (k).    The 
writ  should  be  addressed  to  the  corporation,  not  the  council: 
Orant  on   Corporations,  p.  355,  note  (a) ;  Hardcastle  on  ike 
.Interpretation  of  Statutes  (2nd  ed.),  p.  82. 

Box  for  the  owners  and  lessees  of  the  Serpentine  estate 
adopted  the  arguments  advanced  on  behalf  of  the  respondent,  and 
further  urged  that  the  Court  were  invited  to  insert  the  words 
"  if  within  a  special  area  "  in  sec.  58,  which  the  Legislature  have 
designedly  omitted :  Smyth  v.  The  Queen  (I) ;  County  CauncU 
of  Derby  v.  Urban  District  of  Matlock  (m)  ;  Reg,  v.  Justices  of 
West  Riding  of  Yorkshire  (n). 

Isaacs  in  reply — Sees.  50  to  56  of  the  Vei^m.in  Destruction 
Act  include  every  owner,  whether  his  land  is  intersected  with 
roads  or  not.  No  provision  had  been  made  in  the  statute  for 
roads  being  fenced  across,  either  in  the  case  of  single  owners  or 
owners  whose  lands  were  adjoining.  Sees.  57,  58,  59  supply 
these  provisions.  He  referred  to  Worthington  v.  Jeffries  (o); 
Caledonian  Railway  Co.  v.  North  British  Railway  Co.  (p). 

Mitchell,  by  permission,  referred  to  The  Queen  v.  LewislwM 
Union  (q) ;  The  Queen  v.  The  Bishop  of  Chicliestei'  (r) ;  Lion 
Insfiirance  Association  v.  Tucker  (s).  ^  ,    ^ 


(«) 

[1852]  16  Jur.  949. 

(m)  [1896]  A.C.  318. 

CO 

[1870]  L.R.  5  Q.B.  269. 

(n)    [1898]  1  Q.B.  503. 

is) 

[1848]  4  Q.B.  162. 

(0)    [1875]  L.R.10C.P.379. 

W 

[1890]  16  V.L.R.  686. 

(p)    [1881]  6App.  Cai!,,p.  122. 

(») 

[1839]    8    A.    &     E.    889,    per 

{q)    [1897]  rQ.B.  498. 

Coleridge  J.,  at  p.  900. 

(r)    [1859]  2  SU.  &  KU.  209. 

(*) 

[1889]  22Q.B.D.  463. 

(«)     [188.3]'l2  Q.B.D.  176.  per  Brett, 

(0 

[1898]  A.C.  782. 

■  L.J.,  p.  186, 
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a'Beckett,  J.,  delivered  the  judgment  of  the  Court  [Williams,  ^ 

a'Beckett,  and   Hodges,  JJ.]      This   is  an  appeal   from   the  1899 

refusal  of  a  mandamus  to  compel  the  Municipal  Council  of  the  Be 

Shire  of  East  Loddon   to   keep   open   certain  closed  roads  in  aniT* 

performance  of  the  obligation  imposed  by  section  428  of  the  Thb  Shirk 
Local  Government  Act  1890.  The  roads  referred  to — 53  in  all —  East  Loddon-. 
were  closed  under  entirely  different  circumstances,  and  the 
obstructions  to  them  may  be  divided  into  two  classes.  The 
first  class  existed  in  1884,  and  may  have  been  in  existence 
much  earlier.  Most  of  them  consisted  of  gates,  some  of  fencing, 
and  the  only  alteration  since  1884  has  been  by  wire  netting, 
which  has  not  made  them  more  obstructive.  The  second 
class  coasists  of  swing  gates,  put  up  in  1897  with  the  per- 
mission of  the  shire  council  given  under  section  58  of  the 
Vermin  Destrwction  Act,  which  enabled  an  owner  of  land  in- 
tersected by  roads,  with  the  sanction  of  the  shire,  to  enclose 
his  land  with  a  continuous  fence,  putting  swing  gates  across  the 
roads.  The  swing  gates  put  up  under  this  authority  were  the 
inciting  cause  of  the  order  nisi  for  mandamus,  and  are  first 
dealt  with  by  Hood,  J.,  from  whom  this  appeal  is  brought. 
Before  him  the  only  objection  raised  to  the  legality  of  the  per- 
mission was  the  insufficiency  of  the  notice  of  the  meeting  of 
the  council  at  which  permission  was  given.  He  refused  the 
mandamus  as  to  these  gates  because  it  was  manifest  that  the 
irregularity,  if  material,  could  be  cured  by  a  properly  convened 
meeting,  and  it  would  be  useless  to  direct  the  council  to  remove 
obstructions  which  they  could  immediately  permit  to  be  re- 
erected.  The  argument  on  appeal  raised  an  entirely  new 
question,  as  it  was  contended  that  the  council  had  no  power  to 
give  the  permission  under  any  circumstances,  the  section  under 
which  they  assumed  to  act  only  applying  to  land  in  a  special 
area  proclaimed  under  the  Ve^^min  Destruction  Act  1890,  which 
the  land  here  was  not 

Part  IL  of  this  Act,  headed  "Special  Fencing  Provisions," 
is  in  outline  as  follows : — The  owners  of  land  in  a  defined 
area  may  petition,  stating  the  cost  of  wire-netting  their 
properties,  and  undertaking  to  erect  wire  netting  or  rabbit- 
proof  fencing    to  the  satisfaction  of  the  council,  and  the  shire 
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•  council  on  acceding  to  the  petition  may   obtain  a  loan   from 

1899  the  Govemor-in-Council  for  the  requisite  materials  which,  when 

Be  obtained,  are  supplied  to  the  owners  of  land  in  this  area,  called 

AND  *  special  area,  with  a  notice  specifying  the  fencing  to  be  done 

The^Shirb  under  certain  penalties.  Then  sec.  57  provides  that  two  adjoin- 
East  Loddon.  ing  owners  may,  with  the  sanction  of  the  council,  enclose  their 
A*Beckeu,  J.  properties  &s  one ;  sec.  58,  that  an  owner  of  land  intersected 
by  roads  may,  with  the  like  sanction,  enclose  the  roads  with 
gates ;  and  sec.  59,  that  adjbining  owners  may  in  like  manner 
enclose  roads  crossing  their  property.  Sec  58  says: — "Any 
owner  of  land  intersected  with  roads  with  the  sanction  of  the  shire 
council  insteaxi  of  having  dividing  fences  between  such  land  may 
enclose  at  his  own  expense  the  whole  of  such  land  with  a  con- 
tinuous wire  netting  or  other  rabbit-proof  or  vermin-proof  fence 
having  when  enclosing  any  road  swing  gates  covered  with  wire 
netting."  This  section  comes  between  two  each  of  which 
qualifies  the  obligation  imposed  by  the  Act  on  an  owner 
within  a  special  area.  Although  this  obligation  is  not  specific- 
ally defined,  looking  to  the  object  of  the  Act,  and  to  the  preced- 
ing sec.  49,  it  appears  to  be  an  obligation  to  enclose  his  land  with 
a  rabbit-proof  fence.  Sec.  58  is  an  almost  necessary  complement 
to  the  other  sections,  and  its  position  amongst  them  suggests  that, 
it  was  only  intended  to  relate  to  an  owner  subject  to  the  Aci 
But  it  is  contended  that  inasmuch  as  sec.  57  contains  the  words 
"  if  within  a  special  area  "  and  sec.  59  the  words  "  under  this  part 
of  the  Act,"  and  no  such  words  are  to  be  found  in  sec.  58,  see. 
58  is  not  confined  like  the  others  to  land  within  a  special  area, 
but  should  be  read  as  of  general  application  to  any  owner  of  any 
land  in  any  shire,  or  at  all  events  in  any  shire  which  is  in  fact 
infested  by  rabbits.  Although  there  are  no  words  limiting  the 
operation  of  sec  58  it  contains  words  which  have  no  meaning 
unless  applied  to  land  within  a  special  area.  It  says  the  owner 
of  land  intersected  with  roads  "  instead  of  having  dividing  fences 
between  such  land  "  may,  with  the  sanction  of  the  shire,  enclose 
the  whole  of  his  land.  The  words  "  instead  of,  &c./'  which  are 
used  in  a  similar  connection  in  the  preceding  section  appear  to 
us  to  assume  the  existence  of  an  obligation  to  have  dividing 
fences,  and  this  obligation  only  exists  in  the  case  of  land  within 
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a  special  area.     We  should  be  extending  the  section  beyond  its  ^^ 

manifest  intention  if  we  held  it  to  apply  to  land  not  within  a  1899 

special  area.     In  restricting  its  operation  to  land  within  such  an  Re 

area  we  are  not  speculating  as  to  probable  intention  gathered  Af^T' 

from  the  position  of  the  section  in  the  enactment,   and   the      ThbShibb 
purpose  which  it  serves  in  completing  the  scheme  of  the  Act.   East  Loddon. 
We    are  guided    by    the   presence   of    words    in    the  section     A*Beckeu,  J. 
itself  showing  that  the  privilege  is  conferred  as  an  exemption 
from  an  obligation,  and  therefore  tiras  not  intended  for  those 
to   whom   the  obligation  did  not  attach.     Upon  this  construc- 
tion   of    the    section   we  hold    that    the  obstructions   in'  the 
second  class  have  been   put  up   without  any  valid  authority, 
the  council  having  no  power  to  give  the  sanction  they  purported 
to  give,  and  the  mandamtia  must  go  as  to  these  obstructions, 
which  seem  to  have  caused   substantial   inconvenience  to  the 
applicant  and  others.     We  do  not  anticipate  that  there  will  be 
any  difficulty  in  drawing  up  the  order  in  such  a  way  as  to 
particularize  these  obstructions  and  exclude  the  others. 

•As  to  these  others,  which  have  subsisted  since  1884j,  the 
primary  Judge  stated  that  he  was  not  satisfied  with  the  bond 
fides  of  the  relator,  and  thought  that  his  only  real  cause  of 
complaint  was  as  to  the  gates  put  up  under  the  Vei^min  Act 
From  the  correspondence  and  the  evidence  before  him  he  con- 
cluded that  the  other  long-standing  obstructions  inconvenienced 
no  one.  The  witness  Mahoney,  who  has  been  described  as  the 
ruling  spirit  in  the  matter,  says  : — "  The  farmers  do  not  object 
to  the  old  gates  or  obstructions,  but  they  object  to  the  vermin 
destruction  gates  " — i.e.,  to  those  recently  erected.  We  agree 
with  the  learned  Judge  in  thinking  that  the  complaint  as  to 
the  ancient  obstructions  was  thrown  in  as  a  make- weight  to  save 
costs  perhaps,  in  the  event  of  the  case  failing  as  to  the  new 
obstructions.  It  appears  from  the  affidavits  that  the  removal 
of  the  old  obstructions  would  injure  not  only  the  owners  and 
tenants  of  the  lands  which  they  protect  from  rabbits,  but 
adjoining  owners  who  have  been  protected  by  the  system  of 
enclosure  which  the  removal  of  these  obstructions  would  break 
up.  We  think  that  no  one  was  hurt  by  these  old  obstructions, 
and  that  but  for  the  new  gates  no  one  would  have  complained 
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of  them.  We  should  not  weigh  the  disadvantages  to  one  section 
of  ratepayers  by  having  the  roads  open  against  the  disadvantages 
to  another  section  of  having  them  closed,  if  we  considered  that  the 
closing  was  really  injurious  to  anyone  who  came  forward  in  good 
faith  to  complain.  But  in  affording  a  discretionary  remedy  we 
are  not  prepared  to  hold  that  a  ratepayer  has  merely  to  show 
that  roads  are  closed  to  obtain  as  of  course  a  mandamus  to 
open  them  without  any  regard  to  their  use  to  himself  or  to  the 
injury  which  throwing  them  open  would  cause  to  others.  We 
therefore  refuse  the  mandamus  as  to  the  obstructions  of  the 
first  class  on  the  present  application,  influenced  by  the  consider- 
ation that  the  refusal  is  not  final,  and  would  be  no  bar  to  an 
application  by  a  person  really  aggrieved,  should  there  be  any 
such  person,  now  or  hereafter.  As  to  costs,  although  the  point 
on  which  we  allow  the  appeal  was  not  argued  before  the 
primary  Judge  it  is  noticed  in  the  applicant's  affidavit,  and  we 
are  not  disposed  to  deprive  him  of  costs  because  his  counsel 
only  argued  it  at  the  later  stage.  The  applicant  did  not  enter 
into  litigation  with  the  shire  precipitately,  but  offered  to  have  a 
case  stated  on  the  admitted  facts.  In  the  main  he  has  succeeded, 
and  should  receive  his  costs  of  the  original  application  and  of 
the  appeal.  Our  judgment  will  probably  make  it  unnecessary  to 
incur  further  costs  by  taking  out  the  writ 

Appeal  allowed.  Order  absolute  directing  mandamus  to 
issue  one  month  from  this  date  as  to  the  obstructions  to 
roads  erected  under  the  permission  given  under  the  Vermin 
Destruction  Act,  but  not  as  to  ajiy  other  obstruction.  Refer  to 
tax  costs  of  application  and  of  appeal  up  to  and  including 
this  order,  such  costs  to  be  paid  by  the  shire.  Reserve  future 
costs,  if  any.     Liberty  to  apply. 


Solicitors  for  the  relator :  Quick  &  HigJiett, 
Solicitors  for  the  Council   of  the  shire   of   East  Loddon: 
Tatchell,  Connelly  &  Dunlop. 

Solicitors  for  trustees  :  Whiting  <fc  Aitken. 

A.  F.  M. 
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HAUCJHTON  V.  HOCKINGS. 


F.a 


Load  OcvemTnent  Act  1890  (No,  1112),  «.  ^29^InterJerenee  with  creek— Mining  on            Taaa 
ertek^Mining  under  Crovm  lease— Question  of  title — Ouster  oj  jurisidiction  of       April  28. 
court  oJ  petty  sessions,  

Defendant  was  informed  against  under  sec.  429  of  the  Local  Oovemment  Act 
1890  for  unlawfully  interfering  with  a  certain  creek,  which  had  been  permanently 
reserved  for  public  parposea,  without  the  consent  of  the  shire  council.  The 
defendant's  interference  consisted  in  conducting  mining  operations  on  the  creek 
as  the  holder  of  a  mining  lease  from  the  Crown  of  land  comprising  the  creek. 

On  complaint  by  information  before  the  court  of  petty  sessions  the  magis- 
trate held  that  no  question  of  title  was  involved,  and  that  he  had  jurisdiction  to 
hear  the  case,  and  he  fined  the  defendant. 

Heldy  that  a  complicated  and  difficult  question  of  title  was  involved,  and  the 
jurisdiction  of  the  magistrate  was  therefore  ousted. 

Beg,  V.  Mayor,  eU.,  of  WalhaUa  (4  V.L.R.  (L.)  470)  explained  and  dis- 
tinguished. 

Order  to  Review  referred  to  the  Full  Court  by  Hood,  J. 

The  informant  in  this  ease  waiS  one  William  Haughton, 
secretary  of  the  shire  of  Walhalla,  who  proceeded  against  the 
defendant  under  sec.  429  of  the  Local  Oovemment  Act  1890  for 
tmlawfuUy  interfering  with  a  certain  creek  under  the  control  of 
the  coimcil  of  the  shire  of  Walhalla  without  its  consent.  It 
appeared  from  the  evidence  that  the  creek  in  question  had  been 
permanently  reserved  for  public  purposes,  and  that  the  de- 
fendant was  authorized  to  mine  in  land  comprising  the  bed  of 
the  creek,  and  did  so  by  shovelling  sand  and  otherwise  con- 
ducting mining  operations  therein.  The  defendant's  authority 
was  from  the  Walhalla  Tailings  and  Sluicing  Company,  who 
were  the  holders  of  a  mining  lease  from  the  Crown  of  the  land 
comprising  the  creek. 

The  information  was  heard  before  the  Court  of  Petty 
Sessions  at  Walhalla,  and  the  police  magistrate  presiding 
decided  as  a  fact  that  the  mining  work  done  by  the  defendant 
was  an  interference  with  the  creek,  and  that  an  objection 
raised  as  to  his  jurisdiction  on  the  ground  that  a  question  of 
title  was  involved  was  i^ntenable,  and  convicted  the  defendant. 

The  defendant  then  obtained  an  order  to  review  upon  the 
ground  (so  far  as  is  material)  ''  that  the  police  magistrate  had  no 
jurisdiction  to  convict,  as  a  question  of  title  was  involved." 

This  order  was.  referred  to  the  Full  Court. 
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•  Guasen  for  the  informant  to  show  cause — No  question  of 

I8d9  title  is  involved. 

Hauohton  Counsel  referred  to  Koh-i-noor  Mining  Co,  v.  Drov/ght  (a) ; 

HooRiNos.      ^^'  ^'  ^08tei\  expaHe  Molyneux  (6) ;    Reg.  v.  Mayor,  etc.,  of 

Walhalla  (c). 

• 
Finlayson  for  the  defendant  to  move  the  rule  absolute— In 

Reg.  V.  Mayor,  etc.,  of  WalhaUa  there  was  the  case  of  a  title 

impossible  in  law.    Hudson  v.  MacRae  (d)  gives  the  meaning  of 

ouster  of  justices' jurisdiction. 

Counsel  referred  to  Parade  Oold  Mining  Co.  v.  Royal 
Harry  Gold  Mining  Co.  (e)\  Sinis  v.  Demamiel(f)]  Mines 
Act  1890,  sees.  5,  14,  15,  49 ;  Mines  Act  1897  (No.  1514), 
sec.  11. 

(Counsel  was  stopped  by  the  Court.) 

Williams,  J.,  delivered  the  judgment  of  the  Court  [Williams, 
a'Begkett,  and  Hodges,  JJ.]  We  are  of  opinion  that  a  difficult 
and  complicated  question  of  title  was  raised  by  this  case,  and 
that  it  was  raised  bond  fide,  and  that  accordingly  the  jurisdiction 
of  the  police  magistrate  was  ousted.  The  only  thing  necessary 
for  us  to  do  at  present  is  to  refer  to  the  case  of  Reg.  v.  Mayoi\ 
etc.,  of  WaUwMa  (g),  because  that  case  presented  to  us  the  only 
difficulty  we  felt  in  coming  to  a  conclusion  in  favour  of  the 
applicant  for  the  order  to  review  in  the  present  case,  and  that 
case  was  apparently  an  authority  the  other  way.  But  it  wOl  be 
found  that  the  facts  of  that  case  differ  from  this  one.  There 
the  person  who  raised  a  claim  of  title  did  so  under  a  miners 
right  and  registered  claim,  and  by  virtue  of  this  title  he 
interfered  with  a  creek  which  the  evidence  showed  had  been 
reserved  for  road  purposes,  and  which  creek  had  been  taken 
under  the  charge  of  the  council  of  the  municipality.  The  Court 
decided  that  there  was  no  question  of  title  involved,  and  dis- 
charged the  rule  to  quash  the  conviction  of  the  justices.  The 
reason  for  the  decision  of  the  Court  was  that  this  creek  was  in 

(a)  [1872]  3V.R.  (L.)76.  (e)     [1876]     2    V.L.R.     (L.)    214, 

(b)  [1881]  7  V.L.R.  (L.)  29i.  StaweU,  C  J.,  at  p.  221. 

(c)  [1878]  4  V.L.R.  (L.)  470.  (/)    [1896]  21  V.L.R.  634,  Holroyd, 

(d)  [1863]  4  B,  &  S.  585.  J.,  at  p.  640. 

(y)    4VJ..imL.)470. 
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every  way  in  a  position  equivalent  to  that  of  a  road,  and  that 
therefore  without  the  permission  of  the  council  it  could  not  be 
interfered  with  any  more  than  could  a  road  be.    The  Court 
says : — "  It  is  in  a  similar  position,  therefore,  to  a  road  under 
which  the  council  may  permit  mining  to  be  carried  on."     Mr. 
Finlayson  has  argued  before  us  that  the  fact  of  the  creek  being 
reserved  for  public  purposes  and  not  for  road   purposes   dis- 
tinguishes the  present  case  from  the  former,  and  has  referred  to 
sec  19  of  the  Mines  Act  1890.     That  section  provides  that  it 
shall  be  lawful  for  the  holder  of  a  miner's  right  or  of  a  lease  to 
mine  upon  or  under  roads,  with  the  permission  of  the  Board  of 
Land  land  Works,  if  the  Board  have  the  care  and  management 
thereof,  or  from  such  other  body  as  should  have  the  care  and 
management  thereof.    Now,  apparently,  in  the  Walhalla  case 
the  C!ourt  was  dealing  with  the  case  of  a  creek  as  if  that  creek 
were  a  road  and  there  was  no  right  in  anyone  to  mine  on  that 
without  the  permission  of  the  council.     But  the  present  case  is 
one  where  the  creek  is  reserved  for  public  purposes  and  not  for 
road  purposes,  and  where  a  person  acts  under  the  authority  of 
a  leaseholder  who  holds  a  mining  lease  from  the  Crown  em- 
powering him  to  mine  and  dig  upon,  in,  and  into  this  very  creek. 
The  defendant  in  this  case  worked  at  this  creek  and  conducted 
mining  operations  in  it  on  behalf  of  the  leaseholder ;  therefore 
the  same  re&soning  does  not  apply  here  as  in,  the  case  of  Beg. 
V.  Walhalla,  because  in  this  case  the  defendant  may  have  a 
perfectly  good  right  to  mine  as  he  has  done  without  obtaining 
any  permission  from  the  council.     His  rights  are  those  under  a 
lease  from  the  Crown,  which  gives  him  authority  to  mine  on  the 
land  covered  by  that  lease.     This  is  all  one  need  say  to  show 
that  this  case  is  distinguishable  from  the  Walhalla  case.     There- 
fore that  difficulty  is  removed,  and  we  think  that  in  this  case 
a  complicated  and  difficult  question  of  title  arose,  and  therefore 
the  jurisdiction  of  the  justices  was  ousted. 

We  do  not  give  any  decision  as  to  the  question  whether  the 
rights  of  a  leaseholder  under  a  Crown  lease  are  paramount  to 
those  of  the  council.  A  conflict  might  arise  on  that  question 
which  would  raise  a  difficulty  to  be  contested,  but  on  that,  at 
present,  we  give  no  opinion. 


P.O. 

1890 
Hauohton 
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This  order  to  review  will  be  absolute,  with  costs. 


[V.  L.R. 


Solicitors  for  informant :  StiUman  &  Bjckenii». 

Solicitors  for  defendant :  D.  Wilkie.  A.  F.  M. 


1899 

May  18. 

mUianu,  J, 


[PRACTICE   COURT.] 

BUTTON  V.   SHIRE  OF  WALHALLA. 

Local  OovernmetU  Act  1890  (No,  1112),  m.  523,  524,  5M— Prosecuting  officer  qf 
municipality — Liability  of  council  for  cost  of  proceedings  taken  by  prosecuting 
officer— Mandamus. 

B.,  a  police  officer,  who  had  been  appointed  by  the  president  of  a  mnnicipalitf 
to  represent  the  council  in  all  proceedings  in  courts  of  petty  sessions,  proceeded 
against  D.  for  breach  of  one  of  the  by-laws  of  the  municipality.  D.  was  fined, 
and  then  obtained  an  order  nisi  to  review,  which  was  made  absolute,  no  one 
appearing  to  show  cause.  The  order  directed  the  costs  of  the  order  nisi  to  be 
paid  by  B.  to  D.  By  one  of  the  by-laws  of  the  municipality  the  police  officer 
appointed  by  the  council  was  authorized  and  instructed  to  enforce  compliance 
with  the  provisions  of  the  by-laws.  B.  refused  to  pay  the  costs,  and  D.  pro- 
ceeded by  way  of  mandamus  to  compel  the  municipality  to  pay  the  same. 

Heldt  that  under  the  by-laws  '*  enforcing  compliance  with  the  provirions  "  of 
the  same  did  not  authorize  the  police  officer  to  take  legal  proceedings,  and  that 
no  mandamus  would  lie  compelling  the  municipality  to  pay  to  the  defendant  the 
costs  of  proceedings  incurred  by  an  officer  appointed  under  sec.  523  of  the  Local 
'Oovemment  Act  1890. 

Rule  nisi  for  a  viandaTnus  on  behalf  of  Dutton,  calling 
upon  the  council  of  the  shire  of  Walhalla  to  show  cause  why 
a  writ  of  Toandamus  should  not  issue  compelling  them  to 
pay  certain  costs.  It  appeared  that  the  applicant  Dutton  had 
been  prosecuted  by  one  George  Brennan  for  breach  of  a  by-law 
of  the  shire  of  Walhalla  relating  to  processions.  Dutton  was 
fined  in  the  court  of  petty  sessions,  and  then  obtained  an  order 
nisi  to  review  such  decision.  Upon  the  return  of  the  order  nisi 
to  review  no  one  appeared  to  show  cause,  and  the  order  was 
made  absolute,  with  costs.  The  order  of  A'Beckett,  J.,  making 
the  order  absolute  directed  that  the  costs  of  the  order  nisi 
should  be  taxed,  and  when  taxed  should  be  paid  by  Brennan  to 
Dutton.  Brennan  refused  to  pay  the  costs,  alleging  that  he 
could  not,  and  that  as  the  proceedings  were  taken  by  him  as  a 
prosecuting  officer  of  and  for  the  shire  of  Walhalla,  the  costs 
should  be  paid  by  the  council  of  that  shire.     The  shire  did  not 
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take  pekrt  in  the  order  nisi  to  review,  and  refused  to  pay  the 
costs.  During  the  progress  of  the  case  in  the  court  of  petty 
sessions  the  following  appointment  was  put  in  : — 

"  Sec.  623,  Local  Government  Act  1890 ;  shire  of  Walhalla ; 
April  1893. — The  undersigned,  Robt.  Milk,  president  of  the 
shire  of  Walhalla,  do  hereby  appoint  G.  Brennan  inspector  of 
nuisances  and  prosecuting  officer  under  the  Health  Act  1890 
and  the  by-laws  of  the  shire  of  Walhalla,  to  represent  the 
council  of  the  shire  in  any  court  of  petty  sessions  to  be  holden 
at  Walhalla,  or  before  any  justices  in  all  matters  pertaiiring  to 
the  said  council.     R.  Mills,  president  of  the  shire  of  Walhalla." 

The  by-laws,  which  were  not  exhibited  in  any  affidavit,  were 
by  consent  produced  at  the  argument,  and  contained  the  following 
clause :  "  Rule  5,  by-law  14. — The  proper  officer  of  the  council 
or  any  police  officer  or  constable  or  any  other  person  whom  the 
council  may  from  time  to  time  appoint  in  that  behalf  are  hereby 
authorized  and  instructed  to  enforce  compliance  with  the  pro- 
visions contained  in  the  foregoing  by-laws  numbered  2  to  14." 
There  was  a  by-law  No.  4  relating  to  processions  under  which 
Button  had  been  proceeded  against. 

GwBsen  for  the  shire  to  show  cause — This  rule  should  have 
been  addressed  to  the  corporation  and  not  to  the  council.  The 
order  of  A'Beckett,  J.,  directs  the  costs  to  be  paid  by  Brennan, 
and  the  Court  will  not  vary  the  terms  of  that  order.  Sec.  523 
of  the  Local  Ooi)emment  Act  1890  provides  for  the  appointment 
of  an  officer  to  prosecute  in  petty  sessions  (a).  Brennan  was 
appointed  under  this  section.  Then  by  sec.  524  provision  is 
made  for  the  reimbursement  for  all  costs,  charges,  and  expenses 
to  which  such  officer  may  be  put.  Then  by  sec.  534,  when  the 
council  has  directed  particular  proceedings  to  be  taken,  pro- 
vision is  also  made  for  meeting  the  cost  of  such  proceedings. 
An  officer  cannot  in  his  own  discretion  put  the  council  to  costs 
of  appeals  to  the  Supreme  Court.     The  costs  in  question  are  not 

(a)  ''Sec.  523.     In  all  proceedings  in  cipality  in  writing  under  his  hand  may 

any  court  of  petty  aessions  or  before  represent     the     municipality    or    the 

any  justice  the  clerk  of  any  munici-  council  in  all  respects  as  though  he  had 

pality  or  any  other  officer  of  the  council  been  the  party  concerned." 
appointed  by  the  chairman  of  the  muni- 
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costs  of  the  proceedings  in  petty  sessions,  but  costs  of  an  order 
nisi  to  review  in  the  Supreme  Court. 
(Counsel  was  stopped.) 

McHugh  to  prove  the  rule  absolute — The  police  officer  was 
appointed  under  the  by-laws,  and  prosecuted  for  and  on  behalf 
of  the  council  for  breach  of  one  of  the  by-laws.  The  council 
stood  by  and  allowed  the  prosecution  to  take  place,  and  cannot 
now  repudiate  the  responsibility  as  to  costs.  The  by-law 
empowers  the  police  officer  to  enforce  compliance  with  the 
provisions  of  the  by-laws,  and  the  appointment  under  that 
by-law  warranted  Brennan  in  taking  these  proceedings.  The 
council,  having  refused  to  pay  these  costs,  may  be  compelled 
so  to  do  by  Trumdamvs :  Reg.  v.  Oakleigh  (6). 


Williams,  J.  This  was  an  application  for  a  rule  nid  for 
mandamus  directed  to  the  council  of  the  shire  of  Walhalla.  I 
was  asked  in  the  first  instance  to  make  the  order  calling  upon 
the  council  to  make  a  return  to  the  mandamus,  but  I  considered 
that  the  respondent  should  have  an  opportunity  of  being  heard, 
and  I  granted  the  rule  nisi  only.  It  appears  that  there  was 
some  procession  of  the  Salvation  Army  at  Walhalla,  and  one 
Sergeant  Brennan,  whoever  he  may  be — it  does  not  appear 
whether  he  was  a  constable  or  anything  else — took  proceedings 
in  the  court  of  petty  sessions  against  Button,  who  it  appears  was 
an  officer  in  the  Salvation  Army,  for  a  breach  of  the  by-law 
relating  to  processions.  I  may  state  in  passing  that  it  was 
agreed  I  should  look  at  the  by-laws  and  at  the  original  appoint- 
ment of  Brennan  by  the  council.  By  by-law  No.  4  regulations 
are  made  concerning  processions.  Brennan  took  proceedings 
against  Dutton  for  breach  of  this  by-law  in  the  court  of  petty 
sessions  and  Dutton  was  fined ;  then  Dutton,  being  aggrieved  by 
such  order,  obtained  an  order  nisi  to  review  that  decision ;  that 
order  was  made  absolute  by  A'Beckett,  J.,  and  at  the  end  of  that 
order  that  learned  Judge  ordered  that  it  be  referred  to  the 
proper  officer  to  tax  the  costs  of  the  said  order  nisi,  and  then 
ordered  that  such  costs,   when  so  taxed,  should   be  paid  by 

(6)    [1884]  10  V.L.R.  67. 
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Brennan  to  Dutton.  Therefore  there  is  this  objection  at  the 
outset,  that  the  order  directs  Brennan,  not  the  council,  to  pay 
these  costs ;  no  application  was  made  to  A'Beckett,  J.^  to  order 
the  council  to  pay  these  costs  on  the  ground  that  Brennan  was 
an  officer  of  the  council,  but  the  order  directs  that  the  costs  be 
paid  by  Brennan.  It  is  now  urged  that  I  should  issue  this 
mandamus  against  the  council  directing  the  council  to  pay 
these  costs  to  Dutton.  It  is  not  an  application  by  Brennan 
to  be  reimbursed  his  costs  by  the  council,  but  the  application 
is  that  I  should  compel  the  council  to  pay  these  costs  to  Dutton. 
The  grotmd  of  the  application  is  that  Brennan  was  authorized 
by  the  council  to  institute  these  proceedings  in  petty  sessions. 
Several  'objections  have  been  taken,  but  it  is  not  necessary  to 
give  a  decision  upon  all  of  them. 

The  present  applicant  relies  upon  —  first,  the  authority 
given  to  Brennan,  and  secondly  regulation  5  of  by-law  No. 
14.  Now  the  authority  is  plainly  one  given  under  sec.  523 ; 
at  the  top  of  the  document  there  is  written  ''  Sec.  523,  Local 
Government;"  but  apart  from  that  its  contents  show  that 
it  could  only  be  an  authority  given  under  that  section.  (His 
Honor  read  sec.  523.)  This  authority  is  an  authority  by  Robert 
Mills,  president  of  the  shire  of  Walhalla,  to  Brennan.  (His 
Honor  read  the  appointment.)  Therefore  it  is  clear  that  this 
appointment,  if  any  good  at  all,  can  only  be  a  good  appointment 
by  virtue  of  sec.  523.  Robert  Mills,  president  of  the  shire  of 
Walhalla,  has  no  power  to  appoint  an  officer  to  do  this,  except 
under  sec.  523,  therefore  the  appointment  must  have  been  made 
under  that  section.  Then  sec.  524  provides  as  to  what  is  to  happen 
if  the  party  who  is  appointed  incurs  costs,  or  is  made  liable  for 
costs  in  the  course  of  the  proceedings  which  he  takes  under  that 
appointment ;  he  is  to  be  reimbursed  out  of  the  municipal  fund 
Apart  from  a  consideration  of  sec.  534  there  might  be  some 
ground  for  Brennan  applying  for  a  mnnda/rmis  against  the  council 
so  that  he  should  be  reimbursed.  The  Act  evidently  contemplates 
that  this  person  is  liable  in  the  first  instance  for  the  costs  and 
then  he  may  apply  to  the  council  to  be  reimbursed  for  any  costs 
he  has  been  put  to  out  of  the  municipal  fund.  That  is  one  objection, 
and  it  seems  to  show  that  the  order  of  A'Beckett,  J.,  was  properly 
V.L.R..  Vol.  XXIV.  H  H  H 
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made  directing  Brennan  to  pay  the  costs,  his  remedy  if  any 
being,  as  I  have  pointed  out,  to  apply  for  reimbursement  out  of 
the  municipal  fund,  and  perhaps  if  the  council  refused  he  might 
apply  to  the  Court  by  mandamiia  to  compel  the  council  to  pay. 
Then  sec.  534  raises  another  difficulty.  That  section  provides  that 
"The  council  may  order  proceedings  to  be  taken  for  the  recovery 
of  any  penalties  ....  and  may  order  the  expenses  of  such 
prosecution  ....  to  be  paid  out  of  the  municipal  fund.** 
That  clearly  contemplates  an  authority  from  the  council  to  take 
the  particular  proceedings.  There  is  no  such  authority  here> 
and  therefore  I  think  that  this  appointment  affords  no  ground 
for  this  application.  Then  resort  was  made  to  rule  5  of  by-law 
No.  14.  (His  Honor  read  the  rule.)  There  is  no  evidence  that 
Brennan  was  a  constable  or  police  officer,  but  we  will  assume 
he  was,  and  even  then  I  do  not  think  the  words  "enforce 
compliance  with  the  provisions  contained  in  the  foregoing 
by-laws'*  include  taking  proceedings  in  the  court  of  petty 
sessions  in  such  a  way  as  to  render  the  council  liable  for  the 
costs,  unless  he  has  been  authorized  to  take  the  particular 
proceedings  under  sec.  534.  I  think  that  these  words  in  the 
by-law,  whatever  they  may  mean  in  the  Act,  mean  taking  the 
ordinary  steps — namely,  to  stop  a  procession,  or,  if  it  be  a  nuisance 
that  is  complained  of,  to  remove  the  nuisance,  and  that  sort  of 
thing.  I  do  not  think  that  this  by-law  means  that  a  constable 
is  to  go  about  bringing  prosecutions  for  breaches  of  by-laws  in 
courts  of  justice  without  further  authority  from  the  council 
under  sec.  534,  and  so  render  the  council  liable  for  the  costs  of 
any  proceedings  which  he  may  choose  to  take.  The  council 
assert  that  they  never  gave  Brennan  any  authority  beyond  that 
original  appointment,  and  they  carefully  abstained  from  taking; 
proceedings  to  oppose  the  order  nisi  to  review ;  they  refused  to 
recognize  any  liability  in  the  matter.  Under  these  circum- 
stances I  must  discharge  the  rule  nisi  with  costs. 

Rule  nisi  discharged  with  costs. 

Solicitor  for  applicant :  Jamieson, 

Solicitors  for  respondent :  Herald  &  Roberts. 

w.  H.  M. 
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KELLEHER    v.    HEFFERNAN   and    SCOTT.  AprU26,27, 

Police  Regulation  Act  1890  {No  1127),  a,  5S—DispiUed  property  m  posnession  of      Holroyd^  J, 
polict— Application  as  to  ownership  of  property. 

When  a  police  constable  under  and  by  virtue  of  a  valid  search  warrant  has 
seized  goods  in  the  possession  of  a  person  charged  in  an  information  with  having 
stolen  such  goods,  he  may,  after  the  trial  and  acquittal  of  the  person  so  charged, 
apply  under  sec.  58  of  Act  No.  1127  for  an  order  as  to  the  title  in  the  property 
seized. 

CoghiU  V.  Warrell  (16  V.L.R.  238)  distinguished. 

Order  nisi  to  review  the  decision  of  the  Court  of 
Petty  Sessions  at  Kyneton.  Kelleher,  a  police  constable, 
applied  under  sec.  58  of  the  Police  Regulation  Act  1870  for  an 
order  directing  him  to  hand  over  certain  goods  to  one  of  two 
applicants.  It  appeared  that  Heffernan  had  been  charged  with 
stealing  certain  oats  from  one  Scott,  and  had  been  acquitted ; 
application  had  been  made  at  such  trial  under  sec.  496  of  the 
Crimes  Act  1890  for  an  order  directing  the  restitution  of  the 
oats  to  Scott.  The  Judge  refused  to  make  any  order  upon  such 
application.  It  appeared  that  Kelleher  had  under  and  by  virtue 
of  a  search  warrant  searched  the  premises  of  Heffernan,  and  had 
found  and  seized  certain  oats.  Prior  to  the  issue  of  this  search 
warrant  an  information  had  been  sworn  by  Scott  against 
Heffernan,  charging  him  with  the  theft  of  these  oats  (a). 

When  the  matter  came  before  the  justices,  they,  considering  the 
case  covered  by  the  decision  in  CoghUl  v.  Warrell,  decided  that 
they  had  no  jurisdiction  to  entertain  the  application.  An  order 
nisi  to  review  this  determination  was  obtained  upon  the  ground 
that  the  justices  had  jurisdiction.  The  other  claimant  to  the 
goods,  Scott,  did  not  appear. 

Dr.  Mclnerney  to  show  cause — The  justices  had  no  juris- 
diction to  entertain  this  application  under  sec.  58  of  the  Police 
Regulation  Act  1890.  Application  for  restitution  was  made 
under  sec.  496  of  the  Crimes  Act  1890,  and  the  presiding  Judge 

(a)  The  information  was  not  before  intimated  that  such  information  should 
the  Court  in  the  first  instance,  but  be  produced,  and  on  a  subsequent  day 
during  argument  the    learned    Judge    it  was  produced. 
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refused  to  make  the  order.  Practically,  if  the  justices  now 
heard  the  application  and  decided  against  Heffeman,  such 
decision  would  be  inconsistent  with  the  acquittal  of  Heffeman 
on  the  charge  of  stealing.  In  Ooghill  v.  Warrdl  (b)  it  was 
decided  that  this  sec.  58  did  not  apply  to  such  a  case. 

[HoLROTD,  J.  In  that  case  it  was  decided  that  the  search 
warrant  was  not  valid.  No  person  was  charged  with  stealing 
the  goods  in  that  case,  and  the  Court  founded  its  judgment  on 
the  ground  that  there  was  no  information  against  anyone,  which 
distinguishes  that  case  from  the  present.] 

The  search  warrant  in  this  case  was  not  founded  upon  any 
information  charging  Heffeman  with  the  theft  of  these  goods. 


Wdsley — There  was  an  information  directly  charging 
Heffeman,  and  the  search  warrant  refers  to  it 

[HoLROYD,  J.  That  information  should  be  produced  if  there 
is  any  doubt  about  it.] 

The  constable,  having  got  these  goods  by  virtue  of  the  search 
warrant,  it  was  the  duty  of  the  police  to  return  them  as  soon  as 
the  criminal  charge  broke  down ;  that  is  the  effect  of  the 
decision  in  Coghill  v.  Warrell. 

HoLROYD,  J.  No,  that  is  the  difference.  In  that  case  they 
purported  to  proceed  under  a  search  warrant  which  was  wrong, 
and  there  had  never  been  an  information  against  anyone, 
whereas  here  there  was  a  warrant  issued,  as  I  understand,  upon 
a  sworn  information  against  this  particular  person  to  apprehend 
him,  and  also  to  search  for  the  goods  alleged  to  have  been 
stolen.  In  that  case  the  warrant  was  bad,  here  the  warrant  is 
good  ;  therefore  the  police  had  lawfully  got  the  goods  into  their 
possession.  The  cases  are  distinct.  The  police  there  never  had 
a  valid  warrant,  and  practically  had  not  the  goods  in  lawful 
possession.  The  search  warrant  was  merely  to  assist  the 
criminal  law,  and  the  ordinary  application  was  made  after  the 
criminal  law  had  been  vindicated,  and  the  application  could  not 
be  renewed  under  this  sec.  58.  Some  limitation  must  be  placed 
upon  the  terms  used  in  that  section. 

(6)    [1890]  16  V.L.R.  238. 
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HoLROYD,  J.  I  think  I  had  better  see  what  this  information 
really  is.  As  at  present  advised  if  this  was  an  information 
charging  Heffeman  with  stealing  these  goods,  then  I  think  the 
police  were  correct.  The  constable  had  the  goods  lawfully  in  his 
possession,  and  he  was  therefore  right  in  proceeding  under  sec. 
58,  and  the  magistrate  had  jurisdiction  to  entertain  the  claim, 
and  was  wrong  in  deciding  that  he  had  none,  and  subject  to  the 
production  of  the  information  I  must  decide  that  the  magistrate 
was  wx'ong. 

Upon  a  subsequent  day  the  information  and  search  warrant 
were  produced,  and  it  clearly  appeared  that  the  information 
was  laid  charging  Heffeman  with  stealing  these  goods,  and  the 
dearch  warrant  was  Issued  upon  that  information  so  charging 
him. 
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HoLROYD,  J.  The  information  is  laid,  as  I  supposed,  charging 
Heffeman  with  the  theft  of  these  goods,  and  therefore  the 
constable  was  justified  in  making  the  application,  and  the  justices 
were  wrong  in  refusing  to  entertain  it. 

Order  abaohite.    Case  remitted  to  justices. 

Solicitor  for  Kelleher :  OuirtTiess,  Crown  Solicitor. 
Solicitor  for  Heffeman  :  Mclnemey  &  Mclnemey, 

w.  H.  M. 
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April  17,  24. 

In  be  hill,    hill  and  Othsbs  r.  DURHAM  and  Another. 

^^  '  Practice— Taxation  qf  costs— Party  and  party— Originating  summons — "  Instmc- 

tions  Jor  brief'  —  "  Clerk's  fee"  —  "  Trial"  —  Action  —  "  ConsyUation"— 
*' Conference"— '' Rules  of  Supreme  Court  1884"- Orrfer  LXV,,  r.  27  (46)- 
Seale  of  costs. 

Upon  the  taxation  of  the  costs  of  an  originating  sammons  as  between  party 
and  party  the  item  "  instructions  for  brief"  will  not  be  allowed. 

Where  there  is  no  contest  as  to  facts  there  lb  no  trial,  and  conseqnently  on 
taxation  of  costs  as  between  party  and  party  no  '*  managing  clerk's  fee  "  wiU  be 
allowed. 

Review  of  Taxation. 

Upon  the  hearing  of  an  originating  summons  brought  by 
the  persons  beneficially  interested  under  the  trusts  of  the  will 
of  Joseph  Hill  deceased  against  C.  J.  Durham  and  John  Allison, 
the  trustees  of  the  will  of  Joseph  Hill,  in  order  to  determine, 
under  Order  LV.,  r.  3,  of  the  "Rules  of  the  Supreme  Court 
1884,"  certain  questions  relating  to  the  will  and  estate  of 
Joseph  Hill,  it  was  ordered  that  the  defendants  should  pay  to 
the  plaintiffs  the  latter's  taxed  costs. 

Upon  the  taxation  of  the  plaintiffs'  bill  of  costs,  the  taxing 
officer  signed  his  allocatur,  whereupon  the  plaintiffs  and 
defendants  severally  carried  in  certain  objections  to  the  taxation, 
upon  which  the  officer  gave  the  following  reasons : — 

"This  was  an  application  of  the  plaintiffs  by  way  of 
originating  summons,  herein  dated  13th  February  1899,  and  was 
heard  by  Holroyd,  J.,  in  Chambers,  on  1st  March  1899,  and  by 
order  of  the  last  mentioned  date  it  was  referred  to  the  proper 
officer  of  this  Court  to  tax  the  costs  of  the  plaintiffs  herein. 

'*  The  plaintiffs  object  to  the  disallowance  of  the  following 
items  (setting  them  forth).  All  these  items  are  in  connec- 
tion with  a  conference  between  counsel  for  the  plaintiffs. 
The  plaintiffs  are  entitled  to  costs  as  between  party  and 
party  only;  and  as  Mr.  Wybum,  the  solicitor  for  the 
plaintiffs,  has  been  allowed  for  drawing  the  originating  sum- 
mons and  the  affidavits  filed  on  behalf  of  the  plaintiffs  herein, 
and  also  counsel  for  settling  the  originating  summons  and 
Mr.  Wyburn  s  affidavit,  it  did  not  appear  to  me  that  there  was 
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any  special  reason  for  a  conference,  or  that  such  was  necessary  ^^^ 

or  proper,  and  therefore  in  the  exercise  of  my  discretion  these  ^n  re 

items  were  disallowed.     Vide  *  Rules  of  Supreme  Court  1884,'  — * 

Order  LXV.,  r.  27  (45),  Special  Allowances ;  Hamilton,  Jadi-     ^J^^^;^y^' 
cature  Act,  p.  476. 

"  As  to  the  defendants'  objections.  Item  18,  page  8,  refers  to 
'instructions  for  brief.'  The  plaintiffs'  solicitor  claimed  84i., 
and  upon  taxation  I  allowed  lOl.  Upon  review  of  such  taxa- 
tion it  appeared  to  me  that  I  had  no  discretion  to  allow  more 
than  68.  Sd,  in  respect  to  the  item  *  instructions  for  brief 
upon  an  originating  summons  heard  in  Chambers,  and  not 
referred  into  Court,  and  therefore  I  allowed  6s.  Sd.  only.  I 
would  refer  to  the  Annual  Pra/^tice  1899,  vol.  ii.,  p.  184,  Fee 
82a  (also  Fees  81  and  82) ;  also  to  the  Annual  Practice  1895, 
vol.  ii.;  p.  181,  Fee  81;  and  to  the  following  cases: — In  re 
Avglo- Austrian  Printing  and  Publishing  Union  (a);  Barber 
V.  Crosbie  (b) ;  Marwick  v.  Orton  (c). 

"  The  defendants'  further  objections  (setting  them  forth)  refer 
to  counsel's  fees,  and  are  objections  as  to  quantum  merely.  In 
the  exercise  of  my  discretion  they  appeared  to  me  fair  and 
reasonable,  and  I  disallowed  these  objections. 

"Objection  item  9,  page  15,  relates  to  the  *  clerk's  fee,  Ii.,' 
and  applying  the  principle  laid  down  in  Mai^wick  v.  Orion  (c) 
as  to  what  is  a  *  trial,'  I  allowed  this  objection,  as  there  was  no 
real  dispute  in  Court  as  to  the  facts. 

"P.  A.  McAnulty, 

"  11/4/99.  "  Taxing  Officer." 

A  summons  to  review  the  taxation  was  obtained  by  the 
plaintiffs. 

r.  A'B,  Weigall  in  support — Barber  v.  Crosbie  (b)  establishes 
that  the  words  in  the  scale  "every  such  brief"  necessarily 
refer  to  the  brief  described  beforehand,  and  that  is  a  "  brief 
on  the  hearing  or  trial  of  an  fu^tion."  (Counsel  referred  to 
Annual  Practice  1899,  vol.  ii.,  pp.  184,  82  (a).  )  An  originating 
summons  is  an  action — In  re  Anglo-Austrian  Printing,  etc., 

(a)  [1894]  2  Ch.  622.  (6)  [1896]  17  A.L.T.  313. 

(r)  [1894]  16  A,L.T.  14, 
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]^  Union  (d) — and   is  commenced   by   a  summons  in   Chambers 

In  re         instead  of  by  writ  of  summons. 

Hill 

— '  Counsel  referred  to  In  re  Portland,  etc..  Company  Limited 

Holroyd^J.      ^   Austral,  etc.,  Company  Limited  (e);    In  re  HoUoway  (f); 
Strovd's  Judicial  Dictionary,  "  Trial." 

Topp  to  oppose — The  Rules  do  not  contemplate  any  allow- 
ance for  "  instructions  for  brief"  in  the  case  of  an  originating 
summons.  "  Such  brief"  means  the  same  brief :  Annual  Prac- 
tice 1893,  vol.  ii.,  178  (n.) ;  In  re  Anglo-Austrian,  etc..  Union. 
A  special  item,  82a,  is  added  in  England :  Annual  Praustice 
1899,  vol.  ii.,  183.  It  was  never  intended,  when  these  rules 
were  framed,  to  give  any  fee  for  instructions  for  brief  in  an 
originating  summons.  There  was  no  trial  on  this  summons: 
Marwick  v.  Orion,  (Counsel  referred  to  In  re  Fawsitt  (g).)  As 
to  item  3:  a  "conference"  is  between  solicitor  and  counsel,  a 
"  consultation"  is  between  counsel  and  counsel :  Order  LXV., 
r.  27  (45). 

Cur.  adv.  vult. 

April  17.  HoLROYD,  J.    This  is  a  summons  to  review  the  taxation  of 

the  plaintiffs'  bill  of  costs.  The  taxing  officer  disallowed  SSL 
138.  id.  out  of  a  sum  of  8U.  claimed  for  "instructions  for 
brief,"  which  instructions  must  evidently  have  occasioned  much 
trouble  and  labour  to  frame.  The  taxing  officer  allowed  the 
sum  of  6s.  8J.,  which  was  all  he  thought  he  could  allow 
under  a  particular  rule.  It  seems  to  be  doubtful  whether 
he  could  even  allow  that  sum.  I  need  not  however  give 
an  opinion  upon  the  point.  The  84/.  was  claimed  in  respect 
of  an  item  in  the  "scale  of  costs,"  under  a  heading  of 
"  instructions,"  and  that  item  is — "  For  such  brief  and  for  brief 
on  the  hearing  of  an  appeal  when  witnesses  are  to  be  examined 
or  cross-examined,  such  fee  may  be  allowed  as  the  taxing  officer 
shall  think  fit,  having  regard  to  all  the  circumstances  of  the 
case,  and  to  other  allowances,  if  any,  for  attendances  on  witnesses 
and  procuring  evidence."     "  Such  brief "  referred  to  is  the  brief 

(rf)  [1894]  2Ch.  622.  {f)   [1894]  2  Q.B.  163. 

(«)  [1898]  23  V.L.R.  462.  {g)    [1885]  30  Ch.  D.  321. 
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in  the  next  preceding  item.     "  For  brief  on  hearing  or  trial  of  ^^^ 

action  upon  notice  of  trial  or  notice  for  judgment  given,  whether         ^  re 

such  trial  be  before  a  judge,  with  or  without  a  jury,  or  before  a  

special  referee,"  and  so  on.    It  was   objected   that  neither  of     __J_J_' 

these  items  apply  to  such  a  case  as  the  present.    The  brief  in 

which  the  sum  of  841.  was  claimed  for  instructions  was  used  at 

the  hearing  of  an  action  commenced  by  an  originating  summons, 

and  the  question  I  have  now  to  decide  is  whether  this  is  such  an 

action  as  is  contemplated  under  the  item  "  for  brief  on  hearing 

or  trial  of  action  upon  notice  of  trial  or  notice  for  judgment 

given."     I  think  it  is  not.     It  is  not  the  hearing  of  an  action  or 

the  trial  of  an  action  upon  notice  of  trial  or  upon  notice  for 

judgment  given.     For  that  reason,  I  think,  it  is  not  contemplated 

by  the  item  commencing  "  for  brief  on  hearing,"  or  by  the  next 

following  item  commencing  "  for  such  brief  and  for  brief  on  the 

hearing  of  an  appeal,"  and  therefore  that  the  taxing  oflScer  was 

right  in  disallowing  the  83^.  138.  4td.     Also,  it  seems  to  have 

been  an  omission  in  this  "  scale  of  costs  "  not  to  have  provided 

for  instructions  for  brief^  which  may  require  a  great  expenditure 

of  time,  even  when  the  action  is  commenced  by  an  originating 

summons,  for  very  many   equity  suits  are  really  commenced 

by   originating  summons.     I  speak   of    ''suits"  in  respect  of 

matters  which  formerly  could  have  been   brought  before  the 

Court  only  by  means  of  an  equity  suit     For  these  reasons  I 

think  the  taxing  officer  is  right. 

For  somewhat  similar  re&sons  I  think  that  the  amount  of  11. 
claimed  for  clerk's  fee  cannot  be  allowed,  because  it  has  been 
held'  that  where  there  is  no  contest  of  facts  there  is  no  trial  and 
the  item  in  the  scale  is  for  "solicitor's  managing  clerk's  fee 
when  there  is  a  trial."  I  think  that  the  taxation  is  correct.  In 
this  case  there  was  no  dispute  about  facts — it  was  all  a  matter  of 
argument.  With  regard  to  items  15, 16,  17>  and  18  on  page  11 
of  this  bill  of  costs,  these  were  disallowed  by  the  taxing  officer 
because  they  are  claimed  as  for  a  conference  and  the  taxing 
officer  did  not  consider  that  under  the  special  circumstances  of 
the  case  a  conference  was  necessary,  inasmuch  as  the  originating 
summons  and  the  affidavit  in  support  of  it  had  been  settled  by 
counsel,  and  for  drawing  both  the  originating  summons  and  the 
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^^^  aflSdavity,   and  also  for  settling   the   originating   summons  and 

/n  re  aflBdavit,  a  fee  had  been  charged  ;  but  it  appears  to  me  that 

.    although  these  sums  have  been  rejected  as  claimed  in  respect  of 

__^L!__*  a  conference,  in  point  of  fact  they  are  claimed  in  respect  of  a 
consultation  between  counsel,  and  assuming  that  to  be  the  case 
I  have  not  heard  any  argument  as  to  whether  that  ought  or 
ought  not  to  be  allowed.  Assuming  it  is  a  consultation,  I  do  not 
know-  whether  qnd  consultation  it  can  be  allowed,  and  it  does 
not  seem  to  have  been  argued  on  that  footing  before  the  taxing 
officer. 

Topp — In  respect  of  items  5  and  6,  I  say  they  are  treated  as 
conferences.  It  is  a  matter  for  the  taxing  officer  s  discretion. 
There  is  no  rule  that  two  counsel  shall  be  allowed  on  an 
originating  summons. 

WeigcUl — It  may  be  a  matter  for  the  discretion  of  the  taxing 
officer.  He  h&s  given  his  re&son  for  exercising  his  discretion  ;  he 
may  have  been  misled  by  looking  at  the  rule  which  refers  to 
"  conferences  "  and  not  to  "  consultations." 

HoLROYD,  J.  I  shall  send  the  matter  back  to  the  taxing 
officer  to  exercise  his  discretion  as  to  the  allowance  or  dis- 
allowance of  these  items.  I  ought  to  add  that  at  first  sight  I 
should  have  considered  the  previous  decision  erroneous  in 
another  respect.  I  should  have  thought  that  the  words  "  when 
witnesses  are  to  be  examined  or  cross-examined "  in  the  items 
in  the  scale  commencing  "for  such  brief  and  for  brief  on  the 
hearing  of  an  appeal"  should  attach  both  to  the  words  "for 
such  brief "  and  to  the  words  "  and  for  brief  on  the  hearing  of 
an  appeal,"  and  that  the  II.  l8.  or  22.  2^.,  as  the  case  might  be, 
was  a  sum  which  should  be  allowed  for  every  brief  mentioned 
under  the  item  commencing  "for  brief  on  hearing  or  trial  of 
action,"  and  that  the  taxing  officer  had  a  discretion  in  cases 
where  witnesses  were  examined,  either  on  the  hearing  of  an 
appeal  or  on  any  hearing  or  trial  mentioned  under  the  item 
commencing  "  for  such  brief  and  for  brief  on  the  hearing  of  an 
appeal,"  to  allow  under  the  special  circumstances  of  any  case 
an  additional  sum  ;  but  I  should  be  sorry  to  give  an  opinion  as 
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to  that  without  consulting  my  brother  Hodges.  The  other 
point  was  not  brought  to  his  notice,  and  had  not  been 
previously  raised. 

I  disallow  the  objections  to  the  taxation,  except  as  to  the 
items  I  have  mentioned,  which  I  refer  back  to  the  taxing  officer 
for  the  exercise  of  his  discretion  thereon. 

On  the  return  of  the  reference,  the  taxing  officer  announced 
that  he  had  made  an  error — that  the  fees  were  disallowed  in 
respect  of  a  consultation,  whereupon  the  learned  Judge  refused 
to  allow  any  costs,  but  dismissed  the  summons  without  costs. 

Suramcms  dismissed. 

Solicitor  for  plaintiffs :  T.  J.  Wybum, 
Solicitors  for  defendants :  Major  &  Armstrong, 

R.  H.  c. 


Inrt 
Hill. 

Holroyd,  J, 


April  2^. 


[PROBATE  JURISDICTION.] 

Iv  THB  Goods  of  JAMES   BUCKLEY. 

PraeUee  probcUe— Document  purporting  to  he  will— Absence  oj  attestation  clause — 
Witnesses  both  dead— Presumption  of  due  execution— Wills  Act  1890  {No^ 
1159),  s,  7. 

Where  a  document  purporting  to  be  a  will  and  in  the  handwriting  of  the 
person  signing  it  as  testator  has  no  attestation  clause,  but  the  two  persons  whose 
names  lire  subscribed  in  writing  apparently  di£fering  from  that  of  the  testator 
and  from  each  other,  as  witnesses,  are  dead,  such  document  may  be  capable  of 
proof  as  a  valid  will. 

Motion. 

James  Buckley  died  on  the  22nd  December  1898,  leaving 
personal  estate  in  Victoria  not  exceeding  in  value  2,900/.,  but  no 
real  estate.  On  4th  January  1899  the  curator  of  the  estates  of 
deceased  persons  obtained  a  rule  to  administer  the  estate  of  the 
deceased.  Alfred  William  Fergie,  the  attorney  under  power  of 
Myra  Green,  a  niece  and  one  of  the  next  of  kin  of  James 
Buckley,  now  applied  for  a  rule  nisi  calling  upon  the  curator  to 
show  cause  why  administration  should  not  be  granted  to  him. 
A  document  in  writing,  bearing  date  Ist  January  1877  and 
purporting  to  be  the  last  will  of  James  Buckley,  was  in  the 


May  18,  23. 
Williams,  J, 
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]^  possession  of  the  curator.     The  document  was  signed  "  James 

In  re         Bucklev,"  and  after  the  signature  were  the  words  in  the  same 
Buckley. 
handwriting  as  the  body  of  the  document,  "  written  by  myself." 

Hraiiams,  J.  rpjj^^  followed  the  words,  "As  witness— David  Hamsworth. 
As  witness — Aquila  Roberts."  From  inquiries  it  appeared  that 
both  David  Hamsworth  and  Aquila  Roberts  were  dead.  It 
did  not  appear  whether  either  signature  was  in  the  handwriting 
of  the  person  named. 

Schutt  for  the  applicant. 

On  the  hearing  an  objection  was  taken  by  the  registrar  of 
probates  that  the  document  was  capable  of  proof  as  a  will. 

Cur.  adv.  wZt 

Williams,  J.  This  was  an  application  in  the  estate  of  James 
Buckley,  deceased,  by  the  attorney  under  power  of  the  next  of 
kin  of  the  deceased  to  obtain  administration  of  the  estate.  An 
objection  to  the  application  was  made  on  behalf  of  the  registrar 
of  probates  on  the  ground  that  there  was  a  document  in 
existence  which  purported  to  be  a  will  of  deceased,  and  the 
registrar's  objection  appeared  to  be  founded  on  this  ground — 
that  it  was  a  document  capable  of  proof  as  a  will. 

The  document  in  itself  is  peculiar,  and  the  circum- 
stances of  the  case  connected  with  its  execution  are  also 
somewhat  peculiar.  In  the  first  place  there  is  no  attestation 
clause  to  the  document ;  the  whole  of  it  is  in  the  handwriting 
of  the  deceased,  and  it  is  signed  by  him.  Although  there  is  no 
attestation  clause  there  are  two  attesting  witnesses,  David 
Hamsworth  and  Aquila  Roberts,  both  of  whom  are  dead. 
Apparently  their  signatures  are  not  in  the  same  handwriting  as 
the  signature  of  the  deceased  and  apparently  differ  one  from  the 
other.  It  also  appears  from  the  materials  before  me  that  no 
person  can  be  found  to  testify  to  the  circumstances  under  which 
the  will  was  executed.  If  such  a  person  could  be  found  he 
might  prove  that  the  two  attesting  witnesses  attested  in  the 
presence  of  the  testator  and  of  each  other.  Now  the  question 
arises  upon  that  state  of  facts — Is  this  a  will  capable  of  proof  { 
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and  upon  reference  to  authorities  and  to  the  text-books  I  have  |^ 

come  to  the  conclusion  that  it   is,   and   that  the    registrar's  In  re 

.  Buckley. 

objection  is  a  good  one.  — 

WiUiamti    J 

Of  the  authorities  the  earliest  I  can  find  is  Bowrgoyne  v.     *    ' 

Showier  (a).  Dr.  Lushington  says  : — "  The  question  which  arises 
in  this  case  is  whether  the  will  of  Mr.  James  Chalcraf  t  .... 
is  duly  executed  according  to  the  9th  section  of  the  Statute  of 
Wills.  Now,  on  the  face  of  the  paper  there  is  the  signature 
of  the  testator  and  an  attestation  clause,  which  certainly  omits 
to  state  that  the  testator  signed  in  the  joint  presence  of  the 
witnesses,  and  under  this  attestation  clause,  and  close  to  it  is 
the  name  of  '  Benjamin  Howton,  31  Thayer-street,'  and  that 
of  'William  Sibley'  is  immediately  under  it.  The  question 
suggested  is  this :  whether  the  signature  of  the  testator  was 
made  or  acknowledged  in  the  presence  of  both  witnesses 
present  at  the  same  time;  and  the  evidence  of  the  two  sub- 
scribed witnesses  has  been  taken.  Now,  on  what  principle 
ought  the  Court  to  consider  and  decide  cases  of  this  description  ? 
I    apprehend   that   where   a   will   on  the   fsice  of    it  appears  ^ 

duly  executed,  and  there  is  a  clause  of  attestation  of  this 
kind,  being  not  in  the  strict  form,  the  presumption  must  be 
omnia  rite  facta  fuiase.  However,  if  the  par£y  is  put  on  proof 
of  the  will,  he  is  under  the  necessity  of  producing  the  subscribing 
witnesses,  and  any  other  evidence,  if  there  be  any  other,  to 
establish  the  fact.  In  the  present  case  there  are  only  the  two 
subscribing  witnesses.  If  the  attesting  witnesses  had  been  dead 
I  conceive  that  the  law  would  presume  the  will  to  have  been 
duly  executed.  If  both  witnesses  had  utterly  forgotten  the 
transaction  I  conceive  the  presumption  would  also  be  in 
favour  of  the  instrument."  And  in  a  note  to  that  case  it  is 
stated — "On  the  same  day,  in  The  goods  of  Prudence  Wills , 
deceased,  where  the  will  exhibited  the  signature  of  the  testatrix, 
the  names  of  two  attesting  witnesses  to  a  clause  of  attestation 
not  purporting  that  the  will  was  signed  in  their  joint  presence, 
and  the  witnesses  were  unable  to  recollect  whether  the  fact  was 
so  or  not.  Dr.  Lushington  expriessed  himself  as  follows : — '  I 
apprehend  that  where  there  is  an  attestation  clause  of  this 
(a)    [1844]  3  N.C.  201,  at  p.  204. 
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1^  description,  and  the  names  of  two  witnesses,  and  the  signature 

In  re         of  the  testatrix,  the  presumption,  in  the  absence  of  all  evidence, 
Buckley.        .  *  r  r        » 
is  that  the  will  was  duly  executed  according  to  the  statute.    K 

L.  *     the  witnesses  are  unable  to  recollect  anything  of  the  transaction 

this  presumption  ought  to  prevail.* " 

Again,  in  In  the  goods  of  Luffman  (h),  Sir  H.  Jenner  Fust 
says — "  It  is  quite  clear  from  the  circumstances  that  it  was  not 
intended  to  revoke  the  former  paper.  With  respect  to  that 
paper,  the  attestation  clause  being  defective,  and  the  subscribed 
witnesses  not  forthcoming,  the  question  is,  whether  it  can  be 
considered  as  having  been  duly  executed  by  the  deceased. 
According  to  the  statute  '  no  form  of  attestation  is  necessary,' 
and  probate  would  have  passed  but  for  the  rule  of  the  Court 
(a  very  wholesome  rule)  that  where  there  is  an  imperfect 
attestation  clause  there  should  be  an  affidavit  by  the  attesting 
witnesses  as  to  the  due  execution.  It  could  never  have  been 
the  intention  of  the  deceased  to  misrepresent  the  fact  by  signing 
the  names  of  the  two  witnesses  herself.  It  is  an  unfortunate 
circumstance,  but,  the  paper  being  in  the  form  of  a  will,  and 
having  the  names  of  two  witnesses  subscribed  to  it,  and,  not- 
withstanding all  possible  steps  have  been  taken  to  obtain  their 
evidence,  they  are  not  forthcoming,  can  the  Court  refuse  to 
grant  probate  of  the  paper  ?  I  think  it  cannot.  Suppose  the 
witnesses  were  dead  ?  1  am  of  opinion  that  the  Court  must 
accept  this  as  proof  primd  facie  of  the  due  execution  of  the 
will."  Then  in  Fn  the  goods  of  Dickson  (c)  the  same  judge  says : 
— "The  paper  purports  on  the  face  of  it  to  have  been  duly 
executed,  being  signed  by  the  deceased,  and  the  names  of  two 
witnesses  are  subscribed  to  it,  as  attesting  the  execution,  but  as 
to  who  they  are  no  information  can  be  obtained,  and  notwith- 
standing every  inquiry  they  are  not  forthcoming.  Now  the 
Act  requires  that  the  will  should  be  signed  by  the  testator  in  the 
presence  of  two  witnesses,  who  are  to  attest  the  same,  and  here 
are  the  names  of  two  witnesses  affixed  to  the  paper,  and  there  is 
no  reason  to  suppose  that  this  is  a  fictitious  case,  and  that  they 
were  not  persons  present  at  the  time  of  execution.  The  Court 
has  laid  down  a  rule  for  the  protection  of  the  interests  of 
(6)    [1847]  5  N.C.  183,  at  p.  185.  (c)    [1848]  6  N.C.  278. 
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parties  where  the  clause  of  attestation  is  imperfect — as  in  this 

case,  where  there  is  only  the  word  *  witnesses ' — to  require  an  /»  re 

affidavit  from   the  witnesses   that  the  will  was  duly  executed  

according  to  the  requirements  of  the  Act.  But  this  is  a  mere  rule  '  *^^"*'  ' 
of  the  Court  for  the  security  of  parties  themselves,  and  in  this 
case  the  parties  who  would  be  prejudiced  consent  to  the 
administration.  Under  the  circumstances  I  think  the  Court  is 
not  at  liberty  to  refuse  the  motion.'*  In  a  later  case,  In  the 
goods  of  Thomas  (d),  Sir  C.  Creaswell  says : — "  The  question  in 
this  case  was  whether  probate  should  be  granted  of  a  will  to 
which  there  appeared  to  be  three 'attesting  witnesses,  when  one 
of  those  witnesses,  the  only  one  who  survived  the  testatrix, 
made  an  affidavit  to  the  effect  that  when  he  witnessed  the 
execution  of  the  will  no  other  person  was  present,  and  when  no 
information  could  be  given  with  respect  to  the  circumstances 
under  which  the  other  two  witnesses  signed  it.  Upon  con- 
sideration I  think  that  I  may  fairly  presume  that  the  will 
was  duly  executed,  for  the  following  reason: — Franklyn,  the 
surviving  witness,  deposes  that  when  he  witnessed  the  execution 
of  the  will  by  the  testatrix  he  explained  to  her  that  the 
presence  of  another  witness  was  requisite.  Therefore,  when  I 
find  the  signatures  of  tivo  other  witnesses,  not  the  signature  of 
one  other  only,  I  think  it  may  be  presumed  that  the  testatrix 
had  understood  from  Franklyn  that  the  joint  presence  of  two 
■  witnesses  was  necessary,  and  that  acting  on  his  suggestion  she 
acknowledged  his  signature  in  the  joint  presence  of  the  other 
two  persons  whose  names  are  subscribed."  Referring  to  the  text- 
books, there  is  a  passage  in  Williams  on  Executors  (9th  ed.),  vol. 
i.,  272,  to  which  counsel  has  very  properly  drawn  my 
attention : — "  If  there  is  no  attestation  clause,  or  if  there  is  a 
clause  which  does  not  state  a  performance  of  all  the  prescribed 
ceremonies,  an  affidavit  is  required  from  one  of  the  subscribing 
witnesses,  by  which  it  must  appear  that  the  will  was  executed 
in  compliance  with  the  statute.  But  this  rule  may  be  dispensed 
with  if  the  witnesses,  after  diligent  inquiry,  are  not  forth- 
coming." And  in  Tristram  and  Cooten  Probate  Practice  (11th 
ed.),  p.  86,  it  is  stated : — "  The  practice  under  these  circumstances 
id)    [1858]  28  L.J.  P.  &  M.  33,  at  p.  34. 
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^  is  defined  by  the  7th  rule,  1862  "  (of  course  we  have  not  got  that 

In  re         rule  here,  but  it  is  a  rule  of  practice  and  will  be  followed  in  our 
Buckley.  ,         , 
courts)  "  which  directs  that : — *  If  both  the  subscribing  witnesses 

"*'^'  '  are  dead,  or  if  from  other  circumstances  no  affidavit  can  be 
obtained  from  either  of  them,  resort  must  be  had  to  other 
persons  (if  any)  who  may  have  been  present  at  the  execution  of 
the  will  or  codicil ;  but  if  no  affidavit  of  any  such  other  person 
can  be  obtained,  evidence  on  affidavit  must  be  procured  of  that 
fact,  and  of  the  handwriting  of  the  deceased  and  the  subscribing 
witnesses,  and  also  of  any  circumstances  which  may  raise  a 
presumption  in  favour  of  the  due  execution.'"  And  further  on, 
in  the  same  volume,  at  pp.  660, 661,  Appendix  Y.,  Forms  5,  6,  and 
7  show  the  form  of  affidavit  required  in  each  particular  case — 
viz.,  as  to  the  death  of  attesting  witness,  or  of  handwriting,  and 
so  on. 

Now,  applying  these  authorities  to  this  case — it  falls  within 
the  principles  of  the  authorities — it  can  be  proved  that  the 
whole  will  is  in  the  handwriting  of  the  deceased,  that  the  sig- 
nature is  his,  that  the  two  attesting  witnesses  are  dea.d,  and 
I  have  no  doubt  that  it  can  be  proved  that  after  careful  inquiry 
no  other  person  can  be  found  to  testify  to  the  circumstances 
under  which  the  will  was  executed.  It  may  be  proved  that  the 
signature  of  these  two  persons,  Hamsworth  and  Roberts,  are  in 
their  own  handwriting.  By  diligent  search  I  think  this 
fact  may  be  proved,  or  even  if  it  cannot  it  should  be  inves- 
tigated, and  it  may  be  proved  that  one  is,  and  that  the  hand- 
writing of  the  other  is  diflFerent  from  it,  in  order  to  show  it  is 
not  by  that  person.  If  that  is  proved  I  think  this  document, 
peculiar  as  it  is,  may  be  admitted  to  probate.  On  these  grounds 
I  think  the  registrar  is  right.  I  refuse  the  application,  but 
without  prejudice  to  a  fresh  application. 

Schutt — I  ask  for  costs.  The  curator  now  holds  under  an 
intestacy.  If  the  will  had  been  found  before  this,  application 
would  have  been  made  earlier. 

Wii^iJAMs,  J.     I  give  no  costs. 

Solicitor  for  applicant:  A,  W.  Fergie,  ^  ^  ^, 
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NALLY   V.    WALSH.  j^^  jO 

[1898-No.  860.]  Mad^.  C.J. 

PrcuUice — Tried  by  jury— Coitta— Joinder  of  claims — Previous  action— **  BtUes  of 
Supreme  Court  1884  "^ Order  LXV.,  s,  1. 

The  fact  that  a  plamtl£f  in  an  unsaccessfal  action  by  himself  and  his  wife  for 
damages  for  injury  failed  to  add  his  personal  claim  for  damages,  and  in  a  subse- 
quent action  against  the  same  defendant  recovered  a  substantial  amount  in  respect 
of  that  claim,  may  be  a  sufficient  retison  for  depriving  the  plaintiff  of  the  costs 
of  the  second  action. 

A.  and  his  wife  brought  an  action  against  B.  for  damages  in  respect  of  an 
injury  caused  by  the  latter's  negligence.  The  jury  gave  a  verdict  for  defeodant. 
Subsequently  A.  brought  an  action  against  B.  in  respect  of  the  same  subject 
matter  for  injury  caused  to  A.  personally.  The  jury  awarded  him  substantial 
damages. 

Heldf  that  A.  was  entitled  to  costs,  but  that  the  costs  of  the  defendant  in  the 
first  action  should  be  taxed  as  between  solicitor  and  client,  and  should  be  set  off 
against  the,  costs  of  Uie  latter  action. 

Mary  Nally,  a  married  woman,  was  injured  in  an  accident 
caused  by  the  alleged  negligence  of  Julia  Walsh.  Mrs.  Nally  and 
her  husband  James  Nally  joined  as  plaintiffs  in  an  action  against 
Julia  Walsh  for  the  recovery  of  damages  by  reason  of  the  latter's 
negligence  in  causing  the  accident.  James  Nally  did  not  in  that 
action  add  any  claim  in  respect  of  any  alleged  injury  done  to 
him  by  reason  of  the  accident.  The  action  was  tried  in 
the  County  Court,  and  eventually,  after  prolonged  litigation, 
was  decided  against  the  plaintiffs,  with  costs.  James  Nally, 
after  the  conclusion  of  this  litigation,  instituted  an  action 
against  the  same  defendant  for  damages  sustained  by  him  in 
respect  of  the  injury  done  to  himself.  This  action  was  tried 
before  Madden,  C.J.,  and  a  jury  of  six,  on  6th,  8th,  9th  and  10th 
March  1899.  The  jury  gave  a  verdict  in  favour  of  the  plaintiff 
for  75i.  158.  damages. 

On  the  question  of  costs, 
Dr,  McInerTiey  for  the  plaintiff. 
F.  Oavan  Duffy  for  the  defendant. 
V.L.R.,  Vol.  XXIV.  Ill 
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Madden,  C.J.  It  is  quite  certain  that  one  of  the  best 
innovations  in  procedure  introduced  by  the  new  Judicature 
system  is  to  provide  that  litigation  in  any  given  case  shall  be 
narrowed  in  its  issues  as  much  as  possible  for  the  saving  of  costs. 
One  of  the  processes  by  which  it  seeks  to  achieve  this  object  is 
that  where  certain  causes  of  action  can  be  joined  together  in 
one  action  they  shall  be  so  treated.  While  that  is  so,  and  while 
this  is  the  desire  of  the  Legislature,  to  make  the  rule  effective  in 
all  cases  might  do  very  great  injustice,  because  there  are  cases  in 
which  justice  might  possibly  be  defeated,  or  at  all  events  greatly 
disadvantaged,  if  two  separate  causes  of  action  were  tried  in  one. 
If  a  litigant  does  not  join  together  all  his  causes  of  action  against 
another  in  the  one  suit,  he  places  himself  in  peril  to  this  extent, 
that  when  he  comes  to  trial  he  may  be  deprived  of  costs,  or  even 
have  to  pay  the  costs  of  the  other  side.  It  may,  however,  appear 
that  he  had  every  reason  to  keep  the  actions  apart,  and  then,  of 
course,  the  Court  will  not  deprive  him  of  costs.  The  rule  of  law 
is  that  a  person  who  has  two  causes  of  action  should  add  them 
for  the  purpose  of  saving  costs.  In  this  case  Mrs.  Nally  was  hurt 
in  an  accident,  and  her  husband  went  to  see  a  solicitor  in  the 
matter.  He  and  his  wife  were  joined  in  an  action  for  the  purpose 
of  recovering  damages.  In  that  action  the  husband  was  entitled 
to  add  a  claim  in  respect  of  the  injury  to  himself,  but  he  did 
not  add  that  claim.  That  case  went  unfortunately  through 
a  long  course  of  litigation,  and  was  ultimately  decided  against 
Mrs.  Nally,  with  costs.  Then,  after  that  final  deciaion  was 
given,  Nally  saw  his  solicitor  and  said  he  supposed  he  was 
beaten  now,  but  the  solicitor  told  him  he  could  sue,  and  there- 
upon a  new  action  was  instituted.  The  result  has  been  that 
Nally  wins  his  action,  though  Mrs.  Nally  loses  hers.  I  feel  no 
doubt  that  Nally  was  going  against  the  spirit  of  the  law  when 
he  delayed  instituting  the  action  in  which  he  now  succeeds, 
instead  of  joining  in  his  wife's  action.  Incidentally  I  may  say 
that  there  was  nothing  in  the  County  Court  Act  1890  to  prevent 
his  adding  his  cause  of  action  to  his  wife's.  He  has  distinctly 
sinned  against  the  spirit  of  the  law.  It  is  said  that  he  is 
ignorant  of  the  law,  but  he  is  liable  for  what  his  solicitor  does. 
If  his  solicitor  chooses  not  to  add  his  claim,  but  to  bring  another 


Digitized  by 


Google 


SrOL.  XXIV.]  LXI  k  LXII  VICT.  931 

action  at  an  inappropriate  time,  he  is  responsible.     There  is  no  ^^^ 

other  possible  way  by  which  the  law  can  be  vindicated.  In  my  Nally 
opinion  the  solicitor  ought  in  this  case  to  have  told  the  plaintiff  Waijsh. 
as  to  his  own  claim  what  were  his  legal  rights.  He  should  have  Madden  OJ. 
told  him  that  he  had  a  cause  of  action  and  could  try  it,  other- 
wise  it  is  manifest  that  if  he  were  permitted  to  try  one  cause 
of  action  after  another  costs  would  be  increased  intolerably. 
Therefore  I  have  no  doubt  that  Nally  has  erred  against  the 
spirit  of  the  law.  I  think  that  counsel's  argument  is 
true,  that  the  rule  is  not  to  be  enforced  merely  as  the  law's 
resentment  against  a  man's  technical  non-observance  of  the  law, 
but  that  the  Court  should  see  that  at  the  last  substantial  justice 
is  done  between  the  parties,  having  regard  to  all  the  circum- 
stances, including  the  plaintiff's  error.  I  am  not  prepared  to 
make  him  pay  the  costs  of  the  whole  litigation.  It  is  a  rule 
which  is  intended  to  be  restricted.  The  Court  is  to  do  sub- 
stantial justice,  using  the  wide  discretion  given  to  it.  Nally 
had  a  very  substantial  ground  of  complaint.  He  has  recovered 
a  substantial  amount  of  damages,  therefore  I  think  he  has 
vindicated  his  right  to  have  an  action,  and  therefore  'pri'mA 
/ocw,  he.had  a  perfect  right  to  litigate.  I  do  not  think  that 
in  this  case  I  should  make  him  pay  the  costs  of  the  unsuccessful 
defendant.  It  appears  to  me  that  it  is  proper  that  before 
Nally  gets  away  with  any  costs  he  should  first  reimburse  the 
defendant  all  she  has  lost  in  respect  of  the  former  action — that  is, 
20Z.  158. ;  also,  he  must  reimburse  the  defendant  the  costs  of  the 
defendant  as  between  solicitor  and  client,  which  the  taxing 
officer  has  to  tax,  having  regard  to  the  fact  that  they  have  to  be 
paid  by  a  third  person.  I  direct  judgment  to  be  entered  for  the 
plaintiff  for  the  amount  of  the  damages  given — 75i.  158.,  with 
costs,  to  be  taxed.  I  direct  also  that,  in  addition  to  the  said 
taxation,  the  defendant's  costs,  so  far  as  the  same  relate  to 
charges  recoverable  usually  as  costs,  be  taxed  as  between  solicitor 
and  client  only,  and  exclusive  of  all  costs  between  party  and 
party  as  a  special  taxation,  having  regard  to  the  fact  that  the 
costs  so  taxed  would  have  to  be  paid,  not  by  defendant,  but 
by  a  third  party,  and  that  such  last-mentioned  costs  so  taxed  be 
paid  by  the  plaintiff  to  the  defendant,  and  that  the  costs  directed 
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to  be  paid  by  the  parties  respectively  be  set  off  the  one  against 
the  other,  and,  if  the  costs  found  on  taxation  to  be  due  from  the 
plaintiflF  to  the  defendant  be  less  than  were  due  by  the  defendant 
to  the  plaintiflF,  then  that  the  defendant  be  at  liberty  to  deduct 
such  balance  from  the  amount  due  the  plaintiflf  for  damages 
under  the  judgment,  and  that  the  sum  of  20?.  168.  due  by  Mary 
Nally  to  the  defendant  for  the  costs  of  the  former  litigation  be 
set  oflf  against  the  amount  due  by  the  defendant  to  the  plaintiflT, 
aud  the  balance  to  be  paid  by  the  party  in  whose  favoar  it  is 
found. 

Solicitors  for  the  plaintiflF:  Mclnerney  &  Mclnemey. 
Solicitors  for  the  defendant :  Oaunson  <k  Stewart, 

R.  H.  C. 


April  \^. 
Holrayd,  J. 


[PRACTICE   COURT.] 

REGINA  V,  SCHULTZ,  Expabte  AH  LING. 

Imprisonment  of  f^audtdent  Debtors  Act  1890  {No,  1100),  «.  22,  25,  Schedule  I V.-^ 
Debtor's  summons— Neglect  of  debtor  to  appear -^Evidence—Obtaining  credit- 
by  fraud. 

Where  on  the  returu  of  a  debtor's  summons  the  defendant  does  not  appear, 
and  the  hearing  is  adjourned  to  a  date  of  which  the  defendant  has  notice,  and 
the  defendant  does  not  appear  at  the  adjourned  hearing,  an  order  may  be  made 
against  him  in  his  absence. 

Where  a  purchaser  of  goods  undertook  to  pay  for  them  on  delivery,  but 
having  obtained  delivery  by  a  fraudulent  stratagem  without  payment,  promiaed 
payment  on  a  future  date,  and  on  that  date  gave  a  valueless  cheque, 

Held,  upon  a  summons  under  sec.  22  of  the  ImprisonmtfU  of  Fraudulent 
Debtors  Act  1890,  that  the  justices  were  entitled  to  find  from  these  facts  that  the 
defendant  obtained  credit  by  means  of  fraud. 

Order  to  Review. 

The  judgment  of  Holroyd,  J.,  sets  out  the  facts  sufficiently. 

Herbert  Bai^ett  to  move  the  order  absolute. 

Cussen  to  show  cause. 

Counsel  referred  to  Regina  v.  SfieUey,  exparte  Jones  (a)  and 
Iteid  V.  Jones  (6). 

Holroyd,  J.     The  first  ground  upon  which  the  defendant 
obtained  the  order  nisi  was  that  the  court  of  petty  sessions  had 
(a)    [1883]  9  V.L.R.  L.  297.  (6)    [1893]  14  A.L.T.  234. 
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no  jarisdiction  to  make  any  order  in  the  absence  of  the 
defendant.  The  defendant  was  summoned  to  appear  in  the  first 
instance  on  the  7th  February  1899  at  the  Court  of  Petty 
Sessions  at  Coburg,  to  be  examined  by  the  Court  (as  it  runs) 
"  touching  your  estate  and  eflfects  and  as  to  the  property  and 
means  you  have  of  paying  the  said  sum  "  (that  is,  the  sum  for 
which  an  order  of  payment  had  been  made  against  him  in  the 
previous  May),  "  and  as  to  the  disposal  you  have  made  of  your 
property  and  as  to  your  intention  to  leave  Victoria  without 
paying  the  said  sum  or  to  depart  elsewhere  within  Victoria  with 
intent  to  evade  payment  and  as  to  the  mode  in  which  you 
incurred  the  liability."  That  summons  is  in  the  Form  1  of 
Schedule  IV.  to  the  Imprisonment  of  Fraudulent  Debtors  Act 
1890.  Sec.  22  of  that  Act  provides  that  certain  orders  which 
are  therein  specified  shall  not  in  default  of  distress  or  otherwise 
be  enforced  by  imprisonment,  unless  one  or  more  of  certain 
charges  also  specified  in  the  said  section  is  or  are  proved  to  the 
satisfaction  of  the  Court.  The  section  then  proceeds  to  enact 
that  proof  of  any  of  the  above  mentioned  matters  may  be  given 
in  such  manner  as  the  Court  to  whom  application  is  made  for 
the  commitment  of  the  debtor  to  prison  may  think  just,  and  for  the 
purposes  of  such  proof  the  person  making  default  may  be  served 
with  a  summons  in  the  form  in  the  4th  schedule,  and  may  be 
examined  on  oath  on  the  return  thereof  as  to  any  of  the  matters 
hereinbefore  mentioned  and  set  out  in  such  summons,  and  any 
witnesses  may  be  summoned  and  examined  on  oath  according  to 
the  provisions  relating  to  the  summoning  and  examination  of 
witnesses  in  cases  of  summary  jurisdiction.  The  section  pro- 
ceeds:— ^*'If  any  of  the  aforesaid  matters  be  proved  to  the 
satisfaction  of  the  Court  the  Court  may  if  it  think  fit  make 
an  order  in  the  form  in  the  4th  schedule  to  this  Act  or  to  the 
like  effect  that  unless  the  person  making  such  default  shall  pay 
to  the  clerk  of  petty  sessions  either  forthwith  or  within  the  time 
or  times  limited  in  such  order  the  money  so  unsatisfied  either 
in  one  sum  or  by  such  instalments  as  may  be  ordered  together 
with  such  costs  of  and  occasioned  by  such  summons  and 
examination  as  shall  be  directed  by  the  order  he  shall  be 
committed  to  prison  for  any  time  not  exceeding  two  months." 
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Now,  the  Act  evidently  contemplates  that  the  party  desirous  of 
enforcing  any  one  of  the  orders  specified  in  sec.  22  by  means 
of  imprisonment,  may  issue  the  summons  in  the  form  in 
Schedule  IV.  calling  upon  the  debtor  to  present  himself  to  be 
examined  on  the  matters  therein  mentioned  or  any  of  them,  and 
that  when  that  summons  is  heard  he  may  prove  his  case  either 
by  examining  the  debtor  on  oath  or  by  examining  other 
witnesses.  I  see  nothing  in  this  section  to  say  that  he  must 
examine  the  debtor  at  all.  If  he  prove  his  case  by  other 
witnesses,  he  is  entitled  then  to  obtain  an  order  in  the  4th 
schedule  to  the  effect  that  I  have  already  mentioned. 

In  this  case  the  debtor  w&s  summoned ;  the  summons  was 
adjourned  ;  he  had  notice  of  the  adjournment.  No  objection  was 
taken  that  he  had  not  received  proper  notice  of  the  adjournment, 
or  that  the  case  was  coming  on.  He  did  not  appear.  He  was 
also  required  to  attend  as  a  witness.  This  seems  to  me  to  make 
very  little  difference.  But  he  did  not  appear  on  the  summons. 
He  could  not  therefore  be  examined. 

Even  if  he  could  have  insisted  upon  being  examined  being 
present,  nevertheless  as  he  did  not  appear  he  could  not  have  been 
examined.  He  might,  it  has  been  urged,  have  been  committed 
for  non-compliance  with  the  summons,  but  it  was  not  necessary 
that  the  creditor  should  proceed  to  that  stage.  He  had  the  right 
to  get  his  order  on  other  evidence,  and  the  justices  could  make 
the  order,  if  they  thought  the  evidence  supported  the  charge.  It 
appears  to  me  that  sec.  25  has  no  bearing  upon  this  case.  It 
merely  provides  that  the  examination  of  the  person  summoned  as 
I  have  described  ''  and  of  all  otJier  witnesses  examined  in  the 
matter  shall  be  taken  down  in  writing  and  a  copy  thereof  may 
be  used  on  the  hearing  of  any  appeal  from  or  of  any  order  to 
review  any  order  of  commitment." 

That  simply  means  that  the  examination  of  any  witnesses, 
including  the  debtor  himself,  should  be  taken  down  in  writing 
when  they  are  examined.  When  they  are  not  examined  iheir 
evidence  cannot  be  taken  down.  It  is  no  more  necessary  that 
the  creditor  should  examine  the  debtor  than  that  he  should 
examine  any  witness  whom  he  has  summoned  but  not  thought 
proper  to  call. 
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The  only  other  ground  on  which  the  order  nisi  was  obtained 
and  relied  upon  by  the  debtor  is  that  there  was  no  evidence  to 
support  the  allegation  of  fraud.  The  evidence  of  Henry  Schultz 
is  this — so  far  as  it  bears  upon  the  question : — "  The  defendant, 
Ah  Ling,  shortly  before  the  24th  December  1897  came  to  me  and 
spoke  about  buying  some  pigs  and  I  agreed  to  sell  them  to  him 
for  48i."  There  was  an  agreement  apparently  concluded.  "  I  said 
to  him  he  could  pay  for  them  before  I  put  them  on  the  cart"  The 
agreement  was  for  cash.  "  He  said  he  would  be  present  at  the 
delivery  of  them,  and  would  pay  for  them  then.  He  could  not  have 
thought  I  was  selling  them  on  credit.  He  did  not  ask  me  for 
credit,  and  I  insisted  I  should  have  cash.  I  instructed  my  son 
to  obtain  payment  before  delivery  of  the  pigs."  Now  that  first  of 
all  seems  to  have  been  a  sale  for  cash  then  and  there.  And  then  it 
was  stipulated  that  the  pigs  should  be  paid  for  on  delivery.  I 
take  it  that  the  contract  itself  was  payment  on  delivery,  and  not 
for  cash  then  and  there.  I  cannot  see  that  the  Chinese  had  up 
to  this  time  obtained  credit  by  fraud,  unless  it  be  fraud  to 
induce  a  man  to  enter  into  a  contract  for  payment  on  delivery 
at  a  future  date,  when  he  first  of  all  desires  to  be  paid  cash  down. 
It  is  different  when  we  come  to  consider  what  happened 
afterwards.  Ah  Ling  said  he  would  be  present  at  the  delivery 
of  the  pigs,  and  would  pay  for  them  then.  Schultz  contracted 
that  his  son  would  deliver  the  pigs  on  payment  of  cash  for  them. 
The  son  states  that  Ah  Ling  told  him  he  would  meet  him  at  the 
garden  gate,  where  he  had  to  deliver  them,  and  pay  him  for 
them.  Ah  Ling  said  he  would  be  there.  .The  son  s  evidence 
proceeds: — "I  took  the  pigs  in  the  cart  to  the  defendant's 
place."  Then,  as  he  says,  he  left  the  cart  on  a  good  part 
of  the  road  and  went  to  see  if  Ah  Ling  had  got  the  money. 
When  he  returned  he  found  Ah  Ling  leading  the  horse  and  cart 
with  the  pigs  into  a  piece  of  bad  road  close  by.  Ah  Ling  pulls 
the  cart  into  a  hole  nearly  up  to  the  axle,  so  that  it  becomes 
impossible  to  get  it  out  without  unloading  the  piga  This  young 
Schultz  would  never  have  done  but  for  the  stratagem  of  Ah  Ling. 
He  then  asks  Ah  Ling  for  payment,  and  Ah  Ling  tells  him  a  story 
about  having  had  to  get  a  doctor  and  his  inability  to  get  the 
money;   but  promised   to   pay   the    money   on    the    following 
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Saturday.     This  is  a  distinct  statement  by  the  Chinese  that  he 

had  had  a  doctor  and  would  give  the  money  on  the  Saturday. 

Young  Schultz  cannot  get  the  pigs  loaded  upon  his  cart  again, 

and  cannot  therefore   take  them    back   with   him.      Ah  Ling, 

taking  advantage  of  this,  drives  the  pigs  off.     The  young  fellow 

goes  home,  being  satisfied  for  the  present  with  the  promise  that 

he  would  get  the  money  on  the  Saturday,  and  also  being  placed 

in  the  very  difficult  position  of  being  unable  through  Ah  Ling's 

treachery  to  restore  his  father  s  property.     When  he  goes  back 

he  is  told  by  Ah  Ling  that  he  cannot  have  his  pigs  because  they 

are  killed.     He  is  again  promised  his  money  on  the  Saturday. 

On  the  Saturday  he  is  given  a  valueless  cheque.     On  the  whole 

of  the  facts,  were  the  justices  entitled  to  say  that  Ah  Ling  had 

obtained  credit  by  means  of  fraud  ?     The  credit  he   obtained 

was   certainly    from    the    date   on    which    the    boy    brought 

the   pigs.     If    the   lad   had   been   induced  to  deliver  the  pigs 

to  Ah  Ling  without  getting  payment  for  them  by  Ah  Ling*s 

false  statement  that   he  had  been  to  the  doctor,  and  had  not 

been  able   to    get   the    money,   but   would  pay    him   on   the 

Saturday,    I    am    inclined    to    think    that     there    would     be 

evidence  to  go  to  the  justices  that  he  had  obtained  credit  by 

fraud.     But  this  is  a  much  stronger  case.    It  was  fraud  to  put 

the  cart  into  the  mud  and  by  that  means  to  compel  the  lad 

against  his  will  to  leave  the  pigs  in  the  possession  of  Ah  Ling. 

That  was  a  deliberate  fraudulent  stratagem  by  which  he  got  the 

pigs  into  his  possession  without  paying  for  them.     Combined 

with  this  was  thQ  lying  statement  which  induced  the  boy  to 

leave  them  where  they  were,  because  he  might  have  gone  for  a 

policeman  in  order  to  get  his  pigs   back.      He  was  certainly 

induced  by  stratagem,  and  by  the  promise  to  give  the  money  on 

Saturday,  and  therefore  I  think  the  justices  were  justified  in 

coming  to  the  conclusion  that  he  had  obtained  credit  by  fraud, 

and  that  the  order  made  against  him  was  a  proper  one. 

The  order  nisi  will  therefore  be  discharged,  with  casts. 

Order  diadiarged. 

Solicitors  for  the  complainant ;  Farlow  &  Barker. 
Solicitor  for  the  defendant :  Field  Barrett.  ^  ^  q 
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DALE    V.    NELSON.  AprU26. 

[1899.     No.  42.]  Holroyd,  J, 

Practice — Pleading— D^ence  arising  c^fter  pleadings  dosed — Amendment — ^^ Rules 
qf  Supreme  Court  1884  ''—Order  XXIV,,  r.  2-0rd,eT  XXIIL,  r.  2— Order 
XXL,  rr,  U,  12,  13. 

A  defendant  may  not  after  the  pleadings  in  an  action  have  closed  deliver  a 
further  defence  by  way  of  counterclaim  without  leave  of  the  Court,  even  although 
the  new  matter  was  pleaded  by  defendant  within  eight  days  of  its  discovery 
by  him. 

A  defendant  in  an  action  for  slander,  and  after  the  pleadings  had  closed, 
delivered,  without  leave,  a  <*  further  defence  by  way  of  counterclaim,"  claiming 
against  the  plaintiff  and  a  third  party  for  rent  and  for  money  lent  Upon  sum- 
mons to  strike  out  this  pleading  as  embarrassing, 

JJdd,  that  such  a  pleading  was  embarrassing  and  should  be  struck  out. 
Sander  v.  Sundercombe  (11  A.L.T.  70)  applied. 

Summons  on  behalf  of  a  plaintiff  to  strike  out  a  further 
defence  delivered  by  way  of  counterclaim. 

The  action  was  one  for  slander.  The  defence  consisted  of  a 
denial  of  the  words  alleged.  The  reply  was  delivered  on  24th 
March  1899.  The  pleadings  were  closed  on  the  30th  March. 
On  17th  April  the  defendant  delivered  what  was  termed  a 
"  further  defence  by  way  of  counterclaim,"  demanding  from  the 
plaintiff  and  another  person  a  certain  sum  of  money  for  rent 
and  for  money  lent  upon  the  security  of  a  promissory  note 
endorsed  by  the  plaintiff  and  made  by  the  other  person. 

Eagleson  in  support — This  further  pleading  is  embarrassing : 
Order  XIX.,  r.  27.  The  pleadings  are  closed.  The  plaintiff 
cannot  under  the  rules  reply  to  this  counterclaim.  Order  XXIV., 
r.  3,  simply  applies  where  judgment  is  confessed.  Leave  has  not 
been  granted  to  put  in  the  pleading  :  Order  XXIII.,  r.  2  ;  Sander 
V.  Sundercombe  (a), 

[Holroyd,  J.  I  cannot  understand  why  this  new  matter 
could  not  be  raised  by  way  of  amendment  of  the  pleadings,  and 
why  leave  should  not  be  asked  for.  I  do  not  understand  the 
rule  for  delivery  of  a  further  defence  in  place  of  amendment.] 

Dr,  Mclnemey  for  the  defendant — Order  XXIV.,  r.  2,  has 
been  followed    in  this   case.     The  matter  now  pleaded  as  a 
further  defence  by  way  of  counterclaim  could  not  have  been 
(a)    [1889]  11  A.L.T.  70. 
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pleaded  before.     The  promissory  note  sued  upon  fell  due  after 

Dalb         delivery  of  reply.    The  pleading  is  delivered  within  eight  days  of 

Nklson.       the  discovery  by  the  defendant  of  the  facts  set  out.    This  is  not 

ffdroyd,  J.     *^  amended  defence  ;  it  is  a  "  further  "  defence.     No  leave  to 

plead  was  necessary.     The  third  person,  not  a  party,  has  been 

served  with  a  copy  of  the  pleading:  Order  XXI.,  rr.  11, 12, 13, 14. 

[HoLROYD,  J.  It  all  comes  back  to  this,  that  the  pleadings 
are  closed  and  cannot  be  opened.  If  they  can  be,  there  should 
be  some  application  made  to  the  Court  for  leave.  The  Judge 
would  have  to  go  into  the  facts,  and  good  cause  would  have  to 
be  shown.  Here  there  is  simply  a  document  which  is  alleged 
to  have  been  delivered  within  eight  days.  No  one  knows 
whether  it  was  delivered  within  the  eight  days  or  not.  It  is 
treated  as  if  the  whole  thing  could  go  on  and  arrange  itself 
properly.  I  do  not  see  how  it  can.  It  would  be  more  con- 
venient for  the  defendant  to  bring  an  action  separately  in 
respect  of  this  matter.] 

It  is  in  the  nature  of  the  old  common  law  pleading,  Puis 
darrein  continuance.     There  is  no  need  to  apply  to  the  Court 

HOLROYD,  J.  There  is  something  more  in  the  case  of 
Sander  v.  Sundercombe,  Short  as  it  is,  it  says  the  application 
is  to  be  made  by  summons,  supported  by  affidavit  as  to  the 
truth  of  the  matter  sought  to  be  pleaded,  and  also  as  to  when  it 
arose.  Surely  that  affidavit  ought  to  be  supplied,  whether  the 
pleading  is  delivered  within  eight  days  or  subsequently.  The 
reason  why  an  answer  under  the  old  system  could  be  amended 
was  that  the  defendant  could  not  deliver  it  except  it  was  true 
and  the  time  of  delivery  had  to  be  truly  stated.  I  think  this 
pleading  is  sufficiently  embarrassing.  The  pleadings  in  the 
action  are  closed,  and  the  delivery  of  this  document  does  not 
open  them.  Therefore  I  must  strike  out  this  pleading  as 
irregular.  Rule  2  of  Order  XXIV.  is  a  difficult  one  to  construe, 
but  this  is  my  opinion.    I  grant  the  application,  with  costs. 

Application  granted. 

Solicitors  for  plaintiflF:  Weatley  &  Bale, 

Solicitors  for  defendant :  Mclnemey  &  Uclrvemey. 

B.H.C. 
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[IN  CHAMBERS.]  1899 

HINTZE  V.  HINTZE ;  RUHB,  Claimant.  Api^l, 

Practice— InterpUadtr^Insolvtncy  of  judgment  dfihtor—Gosts—**  HuUs  qf  Supreme      Hclroyd,  J. 
CouH  1884 "—Order  LVIL,  r.  l5-0rder  LXVIL*,  r.  II— Insolvency  Ad 
1890  {No.  1102),  a.  76. 

Where  proceedinga  upon  an  interpleader  summons  are  stayed  by  virtue  of  the 
judgment  debtor's  insolvency  no  order  as  to  costs  will  be  made  on  the  return 
of  the  summons. 

Interpleader 

A  sheriff's  interpleader  summons  was  issued  returnable  on 
the  14th  April  1899.  On  the  12th  April  1899  the  judgment 
debtor  became  insolvent. 

Application  was  now  made  that  the  execution  creditor  should 
pay  the  sheriff's  costs. 

The  managing  clerk  to  the  sheriff's  solicitor  in  support — In 
Martin  v.  Nicholls  (a)  and  Union  Bank  v.  Jarrett  (b)  no  order 
as  to  costs  of  the  summons  wajs  made,  but  the  question  does  not 
appear  to  have  been  argued. 

On  the  question  of  previous  costs:  Order  LXVIL,  r.  11. 
Here  the  sheriff  has  acted  bond-fide,  and  there  is  jurisdiction  to 
allow  him  his  costs:  Mackintosh  v.  The  Lord  Advocate  (c); 
Great  NorUiei'n  and  L.  and  N.  W.  Railway  Joint  Committee  v. 
Inett  (d).    The  execution  creditor  starts  the  proceedings. 

[HoLROYD,  J.  The  execution  creditor  and  claimant  have 
ceased  to  be  parties  to  the  interpleader  order.  I  am  not  sure 
that  even  in  principle  the  case  last  cited  covers  the  present  one. 
Apart  from  that,  in  these  proceedings  no  wrong  step  has  been 
taken  by  anyone.] 

The  execution  creditor  is  to  get  the  benefit  of  the  execution. 
He  institutes  the  proceedings. 

[HoLROYD,  J.  It  often  seems  to  me  unfair  that  the  execution 
creditor  should,  when  beaten,  have  to  pay  costs  in  regard  to  a 
matter  of  which  he  generally  knows  nothing.  Sec.  76  of  the 
Insolvency  Act  1890  stays  all  proceedings.  I  do  not  see  how  the 
summons  could  go  on.] 

Order  LVII.  is  in  my  favour. 

(a)  [1891]  12  A.L.T.  190.  (e)  [1876]  2  App.  Cas.  41. 

(6)  [1893]  14  A.L.T.  238.  {d)    [1877]  2  Q.B.D.  284. 
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R  Kdly  for  the  execution  creditor  was  not  heard. 


HoLROYD,  J.  I  am  not  disposed  to  make  any  further  order 
than  that  which  was  made  respectively  by  my  brother  judges, 
Hodges  and  A'Beckett,  JJ.,  in  the  cases  of  MaHin  v.  NichoUs 
and  Union  Bank  v.  Jarrett. 

Solicitor  for  the  execution  creditor :  JR.  Kelly. 

Solicitors  for  the  sheriff:  OiUott,  Boies  &  Moir. 

R  H.  c. 


1899 
May%, 

Waiianu,  J. 


[DIVORCE    AND    MATRIMONIAL   CAUSES   JURISDICTION.] 

[IN  CHAMBERS.] 

ZANONI  V.  ZANONI. 

Practice — Divorce—CotU  of  wife —Payment  into  GouH— Jurisdiction'— Marriage 
Act  IS&O  (No.  1166),  a.  111. 

It  U  not  necessary  in  order  to  compel  the  payment  into  Coart,  under  sec.  Ill 
of  the  Marriage  Act  1890,  by  a  husband  of  a  sum  of  money  not  exceeding  2(V.  that 
a  preliminary  order  for  the  payment  by  him  of  51,  under  the  section  should  ka?e 
been  made. 

Where  a  husband  neglects  to  pay  into  Court  under  the  section  the  sum  fixed 
by  the  taxing  officer,  a  summons  to  compel  him  to  do  so  may  be  taken  out,  bat 
this  should  be  done  promptly. 

Jackwm  v.  Jaekaon  (2  Argus  L.R.  224)  explained. 

Application  on  summons  under  the  provisions  of  sec.  111 
of  the  Mamage  Act  1890  on  behalf  of  a  wife,  respondent 
in  a  suit  for  dissolution  of  marriage,  for  an  order  that  the 
husband  pay  into  Court  a  sum  not  exceeding  20f.  for  her  costs. 
Zanoni  instituted  a  suit  for  dissolution  of  his  marriage  with 
his  wife  upon  the  ground  of  desertion.  The  respondent  en- 
tered an  appearance  on  11th  January  1899,  and  delivered  her 
answer  on  16th  February.  Notice  of  trifiJ  was  given  on  14th 
March.  The  suit  was  in  the  list  of  causes  for  trial  in  May  and 
should  have  been  heard  on  the  7th  May,  but  Williams,  J., 
adjourned  the  hearing  for  two  days  in  order  that  the  present 
application  might  be  made.  The  respondent  had  not  asked  for 
the  sum  of  hi,  to  have  her  case  investigated.  The  respondent's 
proctor  filed  a  certificate  under  sec.  Ill  upon  23rd  April  1899. 

Wardias  for  the  applicant  referred  to  sec.  1 1 1  of  the  Marriage 
Act  1898. 
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The  managing  clerk  for  petitioner's  solicitors  to  oppose — The 
section  does  not  say  that  the  costs  of  the  preliminary  investiga- 
tion are  to  be  paid  into  C!ourt. 

[Williams,  J.  Why  should  not  the  respondent  pass  by  the 
first  stage  of  the  section  ?    It  is  all  the  better  for  the  petitioner.] 

The  only  order  she  may  have  is  one  that  the  husband  is  to 
pay  51.,  to  enable  the  respondent  to  have  the  merits  of  her 
case  investigated  by  a  proctor.  That  being  done,  or  whether 
done  or  not,  why  should  not  the  proctor  for  the  respondent 
file  the  certificate  that  he  has  investigated  the  merits  of 
her  case,  and  then  the  prothonotary  will  fix  the  amount.  In 
the  first  part  of  the  section  the  preliminary  order  is  one 
entirely  in  the  Court's  discretion ;  the  order  in  the  second  part  is 
one  which  the  Court  must  make.  If  the  second  order  is  made 
then  neither  party  has  any  standing  by  which  he  can  show  cause 
against  the  order.  In  the  case  of  Jackson  v.  Jackson  (a)  it  was 
held  by  your  Honor  that  there  was  no  necessity  to  apply  for 
this  order  at  all. 

[Williams,  J.  Suppose  a  Judge  does  not  make  any 
order,  and  the  husband  does  not  pay,  then  the  wife  is  obliged 
to  come  to  the  Court  for  an  order  to  compel  him  to  do  it. 
I  do  not  think  in  the  first  case  the  Judge  has  to  make  an 
order.] 

In  a  subsequent  case,  Jose  v.  Jose  (6),  Hodges,  J.,  disagreed 
with  that  view. 

[Williams,  J.  The  learned  Judge  does  not  take  a  diflerent 
view  in  that  case.  I  quite  agree  with  him;  but  the  Act  does  not 
contemplate  a  Judge  making  an  order  in  the  first  instance.  If  a 
husband  does  not  pay  into  Court  then  application  may  be  made 
to  the  Court  for  an  order.  I  do  not  see  any  distinction  between 
the  cases.  My  difficulty  is  this — I  do  not  see  why  a  respondent 
should  not  miss  the  first  stage  altogether.  Suppose  the  proctor 
investigates  a  case  of  his  own  motion  and  files  the  certificate, 
why  should  he  not  go  on  then  ?  The  strongest  point  in  your 
favour  is  the  meaning  of  the  words  "  The  Court  if  it  considers 
she  has  not  sufficient  separate  estate  may  order,'*  etc.  In 
may  be  that  these  words  govern  the  whole  section.     It  may 

(a)    [1896]  2  JrgtM  L.R.  224.  (6)    See  note  to  page  942. 
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be  said  that  the  Court  has  not  considered  whether  the  respondent 

has  sufficient  separate  estate  or  not.] 

As  to  the  merits 

[Williams,  J.     Why  should  not  the  proceedings  be  stayed.] 
In  Jackson  v.  Jackson  application  was  made  at  the  trial,  and 

your  Honor  reserved  judgment  and  ordered  the  trial  to  proceed. 

The  application  here  has  been  made  too  late.     It  would  not  be 

proper  now  to  stop  the   case.     There  has  been  three  months* 

delay.     The  petitioner  has  no  property. 

Williams,  J.  I  think  in  this  case  of  Jackson  v,  Jackson,  as 
reported  in  the  Argus  Law  Reports,  the  headnote  is  to  some 
extent  misleading.  It  runs : — "  The  Court  has  no  jurisdiction  to 
make  an  order  for  the  payment  into  Court  by  a  husband  of  a 
sum  which  has,  under  sec.  Ill  of  the  Marriage  Act  1890,  been 
fixed  by  the  taxing  officer  to  be  so  paid."  That  is  right  enough, 
but  is  calculated  to  mislead.  What  was  said  was  that  in  the 
first  instance  the  Act  does  not  contemplate  a  Judge  making  any 
order  at  all.  The  judge  has  no  right  to  make  the  order ;  but  if 
the  Act  is  not  complied  with,  the  condition  of  things  becomes 
different.  That  question  did  not  arise  in  Jackson  v.  Jackson,  it 
does  arise  here.  I  see  no  conflict  between  my  decision  in 
Jackson  v.  Jackson  and  that  of  Hodges,  J.,  in  Jose  v.  Jose.  I 
reserve  judgment,  following  the  same  course  as  before.  This 
application  should  be  made  promptly.  The  case  would  have 
come  on  for  trial  to-day  but  for  my  order.  I  shall  not  for  the 
present  interfere  with  the  case. 

Solicitors  for  the  petitioner :   Strongman  &  Crouch. 

Solicitors  for  the  respondent :   Hughes  <fc  Permezd  (for  T.  N. 

WhytCy  Geelong). 

R.  H.  c. 


1898 
Avgu8t  15,  17. 

HodgeSf  J. 


(6)    [DIVORCE  AND  MATRIMONIAL  CAUSES  JURISDICTION.] 

JOSE  V.  JOSE. 

Practice— Divorce^  CotUs  o/toi/e—Paymenl  into  Court -Jurindiclion — dfarriage 
Act  1890  {No.  1166),  «.  lU—GertificcUe— Counsel— Partner --'*  BitUi  of 
Snpreny  Court  1884  "—Order  LXV.,  r.  27  (16). 

Although  there  is  juriBdiction  under  sec.  Ill  of  the  Marrtage  Actio  make  an 
order  for  payment  into  Court  by  a  husband  of  the  sum  to  be  fixed  by  the  taxing 
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officer  for  his  wife's  costs,  a  Judge  will  not  do  so  until  the  sum  has  been  fixed  and 
the  husband  has  neglected  to  pay. 

A  member  of  a  firm  of  solicitors  may  be  instructed  by  a  partner  and  may  be 
certified  for  as  counsel. 

Applicatiok  on  summons  on  behalf  of  a  wife,  party  to  a  divorce  case,  for  an 
order  under  sec.  Ill  of  the  Marriage  Act  1890,  directing  the  husband  to  pay  into 
Court  a  sum  of  money  in  order  to  enable  the  wife  to  have  the  merits  of  her  case 
investigated  by  a  proctor,  and  that  the  husband  also  be  ordered  to  pay  thereafter 
into  Court  the  sum  of  201.,  or  such  sum  as  should  be  fixed  by  the  taxing  officer. 
The  summons  also  asked  for  alimony  pendente  lite, 

L.  8.  WoolfioT  the  husband  to  oppose— There  is  a  preliminary  objection.  The 
Court  has  no  jurisdiction  at  this  stage  to  order  201.  ^  or  a  sum  to  be  fixed  by  the 
taxing  officer,  to  be  paid  into  Court ;  this  part  of  the  summons  cannot  be  granted  : 
Jackson  v.  Jackwn  (2  A.L.R.  234). 

McKean  for  the  applicant  referred  to  BartUtt  v.  BarUeU  ([1804]  1  A.L.R.  04 ; 
16  A.L.T.  6.) 

The  summons  was  then  heard  on  the  merits. 

HoDOES,  J.  In  this  case  I  propose  to  make  orders  for  the  preliminary  expenses, 
3/.  3s.,  the  usual  amonnt.  With  regard  to  the  alimony  for  the  wife  and  the 
maintenance  for  the  children,  I  should  say  I6s.  per  week  for  the  wife  and  10«. 
per  week  for  the  children.  With  regard  to  the  other  matter,  I  wish  to  con- 
sider it. 

McKean,  as  to  costs,  asked  for  the  usual  certificate  for  counsel. 

HoDOBS,  J.  Who  is  the  solicitor  on  the  record?  Are  you  instructing 
yourself  ? 

McKeoM — Mr.  A.  H.  McKean,  my  partner,  is  the  solicitor,  and  instructs  me. 

HoDOJBS,  J.  I  must  consider  that  matter  also.  It  raises  an  important 
question  of  practice,  which  ought  to  be  settled. 

Cvr,  adv,  vtdt. 

HoDOKS,  J.  In  this  case  I  reserved  two  questions  for  consideration.  The 
first  is  whether  the  Court  ought  now  to  make  an  order  directing  2(X.,  or  such  sum 
as  may  be  fixed  by  the  taxing  master,  to  be  paid  into  Court.  A  number  of 
decisions,  apparently  oouflicting,  were  cited  before  me.  I  propose  to  say  a  few 
words  on  the  section  without  regard  to  the  authorities.  The  first  part  of  the 
section  empowers  the  Court  to  make  an  order  for  the  setting  aside  a  sum  of 
money  for  the  investigation  of  the  case.  That  is  the  case  in  which  the  Court  is 
to  make  an  order.  Then  the  section  goes  on  to  say— *' and  such  sum  or  part 
thereof  may  on  the  certificate  of  the  Taxing  Master  be  paid  to  the  wife  or  her 
proctor  on  such  Master  being  satisfied  that  such  sum  has  been  properly  incurred 
or  spent  in  ascertaining  whether  the  wife  has  a  good  cause  of  suit  or  defence  on 
the  merits  thereof."  So  that,  in  the  first  place,  there  is  the  order  providing  for 
a  sum  of  money  for  her  to  have  the  case  investigated  by  a  proctor,  and  then 
the  proctor  does  the  next  thing — **and  if  after  investigating  the  case  the  wife's 
proctor  is  of  opinion  that  she  has  a  good  cause  of  action  or  defence  on  the 
merits  he  may  file  a  certificate  to  that  effect  in  the  office  of  the  prothonotary  and 
thereupon,"  requiring  no  further  order,  '*  the  husband  shall  pay  into  Court  a  sum 
not  exceeding  20/.  to  be  fixed  by  the  Taxing  Master."    The  Taxing  Master  has  to 
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fix  the  sum,  and  then  that  sum  is  to  be  paid  into  Court.  It  seems  to  me  that  the 
Court  should  not  order  that  sum  to  be  paid  in  until  the  Taxing  Master  has  fixed 
the  amount,  and  that  it  ought  not  to  be  ordered  at  this  stage  At  any  rate,  the 
Legislature  does  not  seem  to  have  contemplated  that  the  Court  should  now 
order  the  husband  to  pay  in  a  sum  which  the  taxing  officer  shall  think  proper  to 
fix,  but  that,  in  the  first  instance,  the  Taxing  Master  should  fix  the  amount,  and 
then  it  is  the  duty  of  the  husband  to  pay  into  Court.  If  he  does  not,  then  I 
think  it  would  be  proper  that  the  Court  should  make  an  order.  I  think  if  the 
authorities  were  examined,  none  of  them  would  be  found  to  be  inconsistent  with 
this  view.  There  is  a  jurisdiction  in  the  Court  to  direct  the  sum  to  be  paid, 
because  the  statute  says  it  is  to  be  paid,  and  I  think  the  Court  could  say  "What 
the  statute  orders  you  to  pay  you  must  pay,  and  we  direct  you  to  pay,"  and  then 
there  could  be  an  application  for  attsu^hment  in  case  the  husband  did  not  pay.  I 
think  the  order  can  be  made,  but  it  is  a  question  at  what  time  it  should  be  made. 
The  time  for  making  the  order  in  this  case  has  not  arrived,  and  therefore  I  make 
no  order. 

Then  the  next  question  which  I  reserved  was,  whether  the  gentleman  who 
appeared  to  argue  this  summons  for  the  wife  was  entitled  to  a  certificate  for 
counsel.  It  appeared  that  the  counsel  who  argued  the  summons  on  behalf  of  the 
wife  was  instructed  by  his  partner,  and  that  bein^  the  case  he  asked  for  a 
certificate  for  counsel.  I  had  some  doubt  as  to  whether  I  should  make  the  order, 
seeing  the  complications  that  might  arise  if  this  sort  of  thing  were  done  system- 
atically, and  seeing  that,  where  one  solicitor  instructed  his  partner,  it  would  be 
possible  for  the  one  to  carry  the  whole  matter  through,  using  his  partner^s  name 
as  the  attorney  on  the  record,  and  doing  the  whole  of  the  work  himself.  But 
while  it  is  open  to  that  abuse,  the  Legislatore  seems  to  contemplate  the  instruct- 
ing of  a  solicitor  as  counsel  by  his  partner.  Sec.  6  of  the  Legal  Professions  Act 
1891  seems  undoubtedly  to  contemplate  that,  because  it  not  only  contemplates 
such  a  case,  but  also  what  may  be  the  consequences  in  such  a  case  It  provides 
— *'No  barrister  or  solicitor  shall  be  entitled  to  any  costs  whether  as  between 
party  and  party  or  between  solicitor  and  client  for  instructions  to  or  attendances 
upon  counsel  he  or  his  partner  or  pai*tners  being  such  counsel  or  for  attendances  at 
Court  on  trial  or  in  chambers  as  solicitor  where  he  or  his  partner  or  partners  shall 
be  also  acting  and  receiving  a  fee  as  counsel  for  the  like  attendance  and  for  the 
same  client."  That  is  a  clear  intimation  by  the  Legislature  that,  although  the 
barrister  and  solicitor  is  to  get  his  fee  as  counsel,  yet  there  is  not  to  be  charged 
against  the  client  or  the  opposite  party  a  fee  for  attendance  on  himself,  or  for 
attendance  by  his  partner.  The  Legislature  thus  contemplates  an  attorney  being 
instructed  by  his  partner,  and  points  out  the  consequences  in  such  a  case. 
Although  that  matter  may  be  and  is  liable  to  abuse,  it  is  for  the  Legislature  to  set 
aside  such  a  practice,  and  not  for  the  Court  to  attempt  to  set  it  aside,  and  thus  to 
defeat  the  intention  of  the  Legislature.  I  shall  therefore  in  this  case  give  the 
certificate  for  counsel,  and  fix  the  costs  at  32.  Ss. 

Solicitor  for  the  husband  :  D,  Oaunsoti, 
Solicitor  for  the  wife  :  A.  H.  McKean, 
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[PROBATE    JURISDICTION.]  1899 

May  17. 
In  the  Will  of  MARY  BUCKLEY.  


Practice  probate — Order  nisi-^Eindence — Affidavit — Administration  and  ProbcUe 
Act  1S90  (No.  1060,  sec.  22). 

Where  on  the  return  of  an  order  nisi  for  probate  the  caveator  does  not  appear 
the  order  may  be  made  absolute,  subject  to  an  affidavit  of  service,  without  vivd 
voce  evidence  being  given. 

Obdeb  nisi  for  probate. 

William  Primrose  Anderson,  the  executor  of  the  will  of  Mary 
Buckley  deceased,  applied  to  the  Registrar  of  Probates  that 
probate  of  the  will  should  be  granted  to  him.  The  estate  was 
valued  at  1001.  realty  and  151.  personalty.  Margaret  Buckley, 
a  daughter  of  the  testatrix,  on  13th  September  1898  filed  a 
caveat  against  the  grant.  The  order  became  returnable  on  the 
13th  April,  and  was  then  put  into  the  list  of  causes  for  hearing. 
The  case  was  now  called  on.  The  caveatrix  appeared  on  the 
return  of  the  order  nisi. 

Cuasen  for  the  executor. 

No  appearance  for  the  caveatrix. 

Cvsaen — I  ask  the  Court  to  make  the  order  for  probate 
absolute.  The  Court  may  act  upon  the  aflBdavits  filed,  and 
without  further  evidence  grant  probate:  Administration  wnd 
Probate  Act  1890,  sec.  22.  The  general  rules  do  not  afiect  the 
procedure  under  the  section :  Sec.  14. 

[HoDOES,  J.    Has  an  affidavit  of  service  been  filed  ?] 
No.      The  order  for  probate  may  be  made  to  run  thus : — 
"Upon  reading  these  affidavits,  leave  being  given  to  use  the  same, 
and   no    application  having  been   made  to  cross-examine  the 
deponents,  the  order  nisi  was  made  absolute." 

HoDQES,  J.  It  is  a  smaJl  estate,  and  I  am  anxious  to  save 
costs.  I  think  the  Achiinistration  and  Probate  Act,  sec,  22, 
entitles  me  .to  make  the  order  absolute  in  this  case,  and  to  grant 
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]^  probate,  subject  to  the  filing  of  an  affidavit  of  service.     The 


Ik  the  Will    order  will  be  absolute,  with  costs. 

OF 
BUOKLET. 


Hodges^  J, 


Order  absolute  for  probate. 


Solicitors  for  executor:    Crisp,   Cameron  <k  Rennick  (for 
Lyne  &  Silvester,  Portland). 

R.  H.  c. 


1899 
April  26. 

Holroydf  J, 


[IN  CHAMBERS.] 

In   be   JOHN    FERDINAND    PFEIL ;    In    be   CRISP,  LEWIS    AND 

HEDDERWICK. 

WiU—ExectUorSoUcitor—TrtisU  and  poioers— Charges, 

By  his  wiU  a  testator  declared  that  one  of  his  executors,  a  solicitor,  should,  in 
addition  to  a  commission,  be  allowed,  not  only  his  usual  professional  charges,  but 
also  a  proper  remuneration  for  all  business  done,  and  all  attendances,  time,  and 
trouble  in  and  about  the  execution  of  the  trusts  and  powers  of  his  will,  whether  the 
business  was  usually  within  the  province  of  a  solicitor  or  not. 

Ileldf  that  by  the  words  **  trusts  and  powers  "  the  testator  meant  only  those 
trusts  and  powers  which  are  expressly  declared  by  his  will,  whether  they  would 
be  duties  attaching  to  an  executor  by  virtue  of  his  office  or  not. 

Review  of  Taxation. 

John  Ferdinand  Pfeil,  of  Gisbome,  by  his  last  will,  dated 
19th  May  1897,  appointed  Robert  Edward  Lewis,  of  No.  414 
Little  Collins-street,  Melbourne,  solicitor,  and  William  Henry 
Cooke,  of  High-street,  Prahran,  grocer,  "executors  of  this  my 
will  and  trustees  of  my  estate."  The  will  then  continued : — *'  I 
direct  that  the  trustees  or  trustee  acting  in  my  estate  shall 
receive  a  commission  of  two  pounds  per  cent,  on  all  income 
and  one  pound  per  cent. .  on  the  probate  value  of  my  estate. 
I  give  devise  and  bequeath  all  my  real  and  personal  estate 
whatsoever  and  wheresoever  and  all  my  rights  assets  credits 
and  effects  unto  and  to  the  use  of  the  said  Robert  Edward 
Lewis  and  William  Henry  Cooke  their  heirs  executors  ad- 
ministrators and  assigns  but  upon  the  trusts  following  namely 
to  collect  and  reduce  into  money  all  my  personal  estate  and  to 
sell  such  part  of  my  real  estate  as  may  be  necessary  to  pay  off 
all  charges  on  the  said  real  estate  and  all  my  debts  funeral  and 
testamentary  expenses  and  the  legacies  bequeathed  by  this  wilL 
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And  to  make  any  such  sales   by  public  auction  or  private 
contract  for  cash  or  on  credit  and  subject  to  such  special  or         ^»  »•« 

other  conditions  as  may  be  deemed  advisable.    And  to  convey  

all  property  sold  to  the  purchasers.  And  to  receive  and  give  ^^^  ' 
discharges  for  the  purchase  money.  But  I  give  fulFpower  to 
my  said  trustees  ....  to  postpone  the  sale  of  any  part 
of  my  real  estate  and  to  use  the  rents  in  the  meantime  for 
keeping  down  the  interest  and  paying  interest  on  the  other 
legacies  after  twelve  months  from  my  death  Set  four  pounds 
per  centum  such  time  of  postponement  not  to  exceed  thr^e 
years.  And  I  give  power  to  my  said  trustees  to  let  set  repair 
and  generally  to  manage  my  properties  while  they  remain 
unsold."  Then  followed  certain  legacies.  ''And  after  the 
payment  of  all  debts  mortgages  and  charges  of  every  kind  on 
my  estate  I  direct  that  the  residue  of  my  estate  shall  be 
divided  equally  amongst  my  two  sons  ....  and  my 
daughter  ....  their  heirs  executors  administrators  or 
assigns.  I  etapower  my  said  trustees  to  invest  any 
moneys  coming  to  their  hands  and  which  for  the  time 
being  may  not  be  required  in  the  execution  of  the  trusts 
aforesaid  upon  such  securities  real  or  personal  as  they 
may  think  fit  with  full  power  to  vary  and  transpose 
the  same  as  they  may  think  fit.  I  declare  that  my  trustees 
shall  be  responsible  only  for  their  own  respective  acts 
defaults  and  receipts  and  not  for  each  other  and  shall  be  exempt 
from  liability  for  involuntary  losses  or  for  the  default  of  any 
banker  broker  or  other  agent  and  shall  be  at  liberty  to  deduct 
and  allow  to  each  other  all  expenses  incident  to  the  execution  of 
the  trusts  of  this  my  will.  And  I  further  declare  that  so  often 
as  any  trustee  or  trustees  herein  named  or  to  be  appointed  under 
this  power  shall  die  or  desire  to  be  discharged  or  refuse  or 
become  unable  or  unfit  to  act  it  shall  be  lawful  for  the  trustees 
or  trustee  for  the  time  being  competent  to  act  whether  desirous 
of  being  so  discharged  or  not  to  appoint  a  fit  person  or  persons 
to  succeed  to  the  office  of  the  deceased  retiring  refusing  incapable 
or  unfit  trustee  or  trustees  and  by  force  of  every  such  appoint- 
ment as  aforesaid  the  new  trustee  or  trustees  shall  have  the 
same  powers  and  authorities  as  if  he  or  they  had  been  originally 
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]^  appointed  by  this  my  will.     I  appoint  the  said  Robert  Edward 

^  re  Lewis  solicitor  to  my  estate  and  declare  that  in  addition  to  the 

commission  allowed  to  him   as  such   executor  and  trustee  as 

^^  '  •  aforesaid  he  or  any  firm  of  which  he  may  for  the  time  being  be 
a  member  shall  be  allowed  the  usual  professional  charges  and 
shall  also  receive  a  proper  remuneration  for  all  business  done 
and  all  attendances  time  and  trouble  in  or  about  the  execu- 
tion of  the  trusts  and  powers  of  this  my  will  whether  such 
business  is  usually  within  the  province  of  a  solicitor  or  not.  In 
witness  etc." 

The  testator  died  18th  July  1897.  Probate  of  the  will  was 
granted  to  the  executors  named  in  the  will.  On  the  7th  Feb- 
ruary 1899  A'Beckett,  J.,  made  an  order  that  ''  the  bill  of  costs 
of  Robert  Edward  Lewis,  Henry  Hedderwick,  and  William 
John  Fookes,  solicitors  (who  carry  on  business  under  the  firm 
name  of  Crisp,  Lewis  &  Hedderwick),  amoimting  to  2601 
98.  9d,,  delivered  to  William  Henry  Cooke  and  Robert  Edward 
Lewis,  the  executors  of  the  will  of  John  Ferdinand  Pfeil, 
deceased,  be  referred  to  the  taxing  officer  to  be  taxed  as  between 
solicitor  and  client,  and  to  certify  the  fair  and  proper  amount 
to  be  allowed  to  the  said  executors  in  respect  of  the  said  bill, 
having  regard  to  the  terms  of  the  testator's  will."  The  bill  was 
taxed,  and  certain  objections  to  the  taxation  were  disallowed  by 
the  officer,  who  stated  his  reason  thus  : — "  This  bill  was  taxed 
on  the  3rd  March  1899,  and  certain  objections  being  received 
from  the  said  solicitors,  the  same  were  wholly  disallowed  by  me 
for  the  reason  following,  i,e, : — That  all  the  items  objected  to  as 
disallowed  upon  the  taxation  are  such  as  are  within  the  ordinary 
duty  of  an  executor,  and  that  Mr.  Robert  Edward  Lewis,  one  of 
the  executors  appointed  by  the  will  of  John  Ferdinand  Pfeil,  is 
entitled  thereunder  to  and  has  received  a  certain  sum  as  com- 
mission for  acting  as  trustee  in  the  said  estate,  and  that  the  said 
commission  was  intended  to  apply  and  does  apply  to  such  items 
as  are  contained  in  the  said  objections.  I  would  refer  to  the 
following  cases : — He  Ames  (a) ;  In  re  Fish ;  Bennett  v. 
Bennett  (b) ;  In  re  Chappie ;  Newton  v.  Chapman  "  (c). 

(a)    [1881]  25  Ch.  D.  72.  {b)    [1893]  2  Ch.  413. 

(c)    [1884]  27  Ch,  D.  584. 
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A  summons  to  review  this  taxation  was  taken  out  by  the 

solicitors.  d!!:^ 

Pteil. 


Higgirta  for  the  executors — It  was  the  duty  of  the  taxing 
officer  to  have  allowed  a  reasonable  charge  in  adddition  to  the 
commission.     "  Powers  "  are  not  merely  powers  of  investment. 

Counsel  referred  to  In  re  Ames  (d)  ;  In  re  Fiah ;  Bennett  v. 
Bennett  (e) ;  In  re  Chappie  (/) ;  Harbin  v.  Darby  (g). 

Schutt  for  the  residuary  legatees — It  is  a  principle  of  equity 
that  no  trustee  should  make  a  profit  out  of  his  trust,  therefore 
a  clause  was  put  in  wills  to  avoid  this  principle.  Such  clauses 
are  not  regarded  favourably  by  the  Court,  and  therefore  in  a 
case  of  doubtful  construction  the  ordinary  rule  will  be  followed. 

[HoLROYD,  J.  The  Court  rather  follows  the  testator's 
meaning.] 

When  it  is  clear.  Moore  v.  Frowd  (h)  was  the  case  of  a 
trust  by  deed,  but  the  same  principle  applies.  The  taxing 
officer's  reasons  may  be  wrong,  but  his  decision  is  right. 

[HoLROYD,  J.  The  taxing  officer  has  evidently  drawn  no 
distinction  between  "  executor  "  and  "  trustee."] 

What  the  officer  says  is — these  two  persons  are  both 
executors  and  trustees,  and  under  the  will  commission  is  given 
them ;  in  one  part  of  the  will  they  are  described  as  trustees,  in 
another  part  as  executors  and  trustees,  but  the  sum  given  is  to 
be  the  remuneration  for  the  whole  of  their  labour. 

[HoLROYD,  J.  If  he  meant  that,  I  do  not  see  what  force  he 
gives  to  these  words — "  shall  also  receive  a  proper  remuneration," 
etc;  Suppose  I  come  to  the  conclusion  that  additional  remune- 
ration was  given  in  connection  with  the  additional  powers  and 
trusts  given  by  the  will  itself,  then  I  should  come  to  the  conclusion 
also  that  the  taxing  officer  has  not  drawn  any  distinction  between 
the  duties  of  persons  appointed  executors  and  those  of  trustees 
of  the  will  in  the  execution  of  the  powers  of  the  will.  I  think 
in  such  a  case  the  matter  should  be  sent  back  to  him,  in  order 


id)    26Ch.D.  72. 

ig)     [1860]  28  Beav.  325. 

(e)     [1893]  2  Oh.  413. 

(A)    [1837]  3  My.  &  C.  45. 

(/)   27Ch,  D.  584. 

Holroydt  J, 
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1^  that  he  may  draw  this  distinction.     He  then  would  have  to 

Jnre         consider  what   were  the   items   to   be  allowed  in  respect    of 

solicitors'  duties  and  what  in  respect  of  trustees*.     If  after^doing 

^^^  '   '      this  any  items  were  disallowed  he  would  give  his  reasons,  and 
the  reasons  of  a  taxing  officer  are  most  important.] 

The  clause  in  the  will  means  that  in  the  execution  of  the 
"  trusts  and  powers  "  Mr.  Lewis  is  to  be  enabled  to  charge,  but 
no  further.  There  are  powers  of  investment,  and  to  vary 
investments.  It  cannot  refer  to  his  duties  as  executor,  because 
an  executor  is  not  a  "  trustee  "  in  the  proper  sense  of  the  word. 
The  csises  cited  refer  to  trustees,  and  do  not  refer  either  to 
executors  or  to  the  work  done  by  an  executor  qud  executor. 

Higgins  in  reply — I  ask  for  the  same  order  as  In  re 
Ames  (i).  Looking  at  this  will,  no  such  distinction  as  suggested 
between  executors  and  trustees  was  drawn. 

[HOLROYD,  J.  I  cannot  by  calling  them  trusts  make  them 
trusts.    What  about  the  funeral  ?] 

The  words  "about  the  execution"  are  used.  The  time 
expended  with  the  undertaker  is  time  expended  about  the 
execution  of  that  trust.  All  trusts  involve  powers,  but  all 
powers  do  not  involve  trusts. 

HoLROYD,  J.  I  think  the  testator  intended  that  Lewis 
should  be  allowed,  in  addition  to  commission,  not  only  his  usual 
professional  charges  but  also  proper  remuneration  for  all  busi- 
ness done  and  all  attendances,  time,  and  trouble  in  or  about  the 
execution  of  the  trusts  and  powers  of  his  will,  whether  such 
business  was  usually  within  the  province  of  a  solicitor  or  not. 

I  think  also  that  by  the  words  "  trusts  and  powers  "  of  his 
will  the  testator  intended  thase  trusts  and  powers  which  are  ex- 
pressly declared  by  the  will,  whether  they  would  be  duties 
attaching  to  the  executor  by  virtue  of  his  office  or  not,  but 
that  these  words  do  not  include  duties  attaching  to  an  executor 
by  virtue  of  his  office  which  the  testator  has  not  by  his  will 
declared  expressly  as  trusts  or  powers,  I  think  I  ought  to  refer 
this  matter  back  to  the  taxing  officer  to  review  his  taxation, 

(•)    25  Cb.  D.  72. 


Digitized  by 


Google 


yoL.  xxiy.] 


LXI  k  LXn  VICT. 


having  regard  to  the  clause  in  the  will  to  which  I  have  referred 
and  to  the  interpretation  which  I  have  put  upon  it.  I  direct 
costs  to  be  paid  out  of  the  estate. 

Solicitors  for  the  executors :  Crisp,  Lewis  &  Heddervrick. 
Solicitor  for  the  residuary  legatees :  James  Hall. 

R.  H.  c. 
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1809 

In  re 
Pfkil. 

Holroyd,  J. 


[PRACTICE  COURT.] 

KORUMBURRA  WATERWORKS  TRUST  v.  COLGATE. 

WaUr  Act  1890  {No.  1166),  ss.  120, 45S^LiabUUy  fw  water  rcUes— Necessity  for 
notice^-  Water  supply  from  standpipe. 

Service  of  notice  is  a  coodition  precedent  to  the  liability  of  an  owner  or 
occupier  to  pay  water  rates  under  sec.  120  of  the  Water  Act  1890,  where  the 
water  supply  is  obtainable  only  from  a  standpipe. 


1899 
May  10. 

WiUiams,  J. 


Order  to  Review. 

The  complainant  was  a  waterworks  trust,  having  been  duly 
proclaimed  under  the  Water  Act  1890.  The  defendant  was 
sued  for  water  rates  for  the  years  1897  and  1898,  in  respect  of 
premises  situated  within  the  jurisdiction  of  the  trust.  The 
complaint  was  heard  at  the  court  of  petty  sessions,  and  the 
defences,  so  far  as  material  to  this  report,  were : — 

"  That  no  pipes  had  been  laid  in  the  street  in  which  defend- 
ant lives,  and  that  the  land  rated  is  not  within  half  a  mile  of 
any  standpipe. 

"  That  no  notice  as  required  by  sec.  120  of  the  Water  Act 
1890  had  been  given." 

The  notice  served  upon  the  defendant  in  respect  of  the  rates 
sued  for  was  as  follows  : — 

'*  Take  notice  that  the  commissioners  of  the  above  trust,  in  pursuance  of  the 
powers  conferred  upon  it  by  sec.  520  of  the   Water  Act  1890,  have  made  and 
levied  a  charge  of  II,  for  the  supply  of  water  for  one  year,  from  Ist  January  to 
dlst  December  1898,  the  same  to  be  due  and  payable  on  the  first  day  of  January 
1898.    The  said  sum  is  hereby  demanded. 

I.   8.  d, 
'' Minimum  on  unoccupied  allotments        ...  ...     1    0    0 

"Arrears  ...  ...  ...  ...  ...    0  10    0 


Total 


...  £1  10    0  " 
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kobumbusra 

Watzbwobks 

Trust 

V. 

Colgate. 
WiUianu,  J. 


The  evidence  showed  that  no  main  pipes  passed  the  defend- 
ant's property.  That  a  standpipe  had  been  erected  at  a  distance 
of  about  20  chains  from  the  said  property,  but  that  the  defend- 
ant did  not  take  any  water  from  the  standpipe  Defendant's 
premises  had  not  been  already  rated. 

The  court  of  petty  sessions  made  an  order  against  the 
defendant  for  the  amount  claimed,  with  4/.  4«.  costs. 

The  only  material  ground  of  several  on  which  the  order  to 
review  was  obtained  was — "  That  there  was  no  evidence  to 
show  that  the  defendant  was  liable  to  pay  rates  or  be  rated." 


Cussen  to  show  cause. 

WUkie  to  move  the  order  absolute  cited  Cameron  v. 
Moora  (a);  Western  Wimmeray  etc.,  Water  Supply  Trust  v. 
Wynne  (6). 

Williams,  J.  I  think  that  the  second  ground  of  this  order 
to  review  is  good,  and  I  express  no  opinion  on  the  other  grounds. 
I  think  the  point  as  to  sending  notice  is  important.  I  think 
that  sec.  458  of  the  Water  Act  1890,  which  provides  that  owners 
or  occupiers  are  to  be  rated  after  publication  only  of  a  notice 
does  not  apply  in  this  case.  The  service  of  the  notice,  as  I  have 
said,  is  the  important  matter.  I  am  glad  to  be  able  to  decide  on 
this  second  ground,  as  it  makes  the  matter  simpler  and  easier. 
In  support  of  the  magistrate's  decision  against  the  defendant  it 
was  urged  that  the  defendant,  although  not  supplied  with  water 
and  not  having  been  already  rated,  but  being  within  a  quarter 
of  a  mile  of  a  standpipe  erected  by  the  trust,  was  liable  to 
pay  rates  under  sec.  120  of  the  Water  Act  1890.  Mr.  Wilkie 
for  the  defendant  answered  that  by  saying  that  the  defendant 
had  not  been  served  with  the  notice  required  to  be  given  under 
that  section.  The  justices  appear  to  have  held  that  in  spite  of 
that  the  defendant  was  liable.  They  apparently  held  that  the 
service  of  the  notice  was  not  a  condition  precedent,  and  seem  to 
to  have  relied  on  sec.  458,  which  relates  to  a  different  class  of 
persons  and  not  to  people  in  the  position  of  the  defendant  here, 

(a)    [1894]  15A.lt.  232.  (b)    [1898]  23  V.L.B.  560. 
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who  had  no  water-pipe  in  front  of  his  premises,  but  had'  to 
depend  for  his  supply  of  water  on  a  standpipe  erected  a  quarter 
of  a  mile  away.  As  a  matter  of  fact,  the  defendant  did  not  use 
the  standpipe,  but  that  does  not  matter.  Sec.  120  provides 
that  people  in  the  position  of  the  defendant  shall  be  served  with 
notice.  That  notice  will  be  to  the  effect,  I  suppose,  that  the 
standpipe  has  been  erected,  and  that  any  people  being  within 
half  a  mile  of  it  are  to  be  rated.  The  section  enacts — "  And  after 
one  month  from  the  date  of  such  notice  the  owners  or  occupiers 
of  all  such  tenements  shall  be  liable  to  pay  rates  for  the  supply 
of  water  from  such  standpipe."  I  should  say,  therefore,  that 
until  he  is  served  with  this  notice  the  owner  or  occupier  is  not 
liable.  I  think  that  is  perfectly  clear ;  he  is  to  be  liable  only 
after  one  month  from  the  date  of  the  notice.  In  this  case  the 
defendant  never  had  any  notice,  and  I  do  not  think  sec  458 
applies  to  him,  and  therefore  he  is  not  liable. 

Order  absolute,  'ioith  costs. 

Solicitors  for  complainant :  Mdddock,  Johnson  &  Jamieson. 
Solicitor  for  defendant :  MeUor. 

A.  F.  M. 


KOBUMBURRA 

Watkkworks 
Truot 

V, 

Colgate. 
Williams,  J, 


[PRACTICE  COURT.] 

McELROY    t?.   AUSTRALIAN  FORGE  AND  ENGINEERING  COMPANY 
PROPRIETARY  LIMITED. 

Bmpioyers  and  Employia  Act  1S91  {No,  1219),  m.  3,  5— Meaning  of  emphyi— 
Workman  toorking  as  independent  contractor — Jurisdiction  of  justices, 

A.  agreed  with  B.  to  do  certain  work  for  B. — to  paint  some  trucks  according  to 
specification.    B.  accepted  this  offer. 

Held,  that  this  was  a  contract  whereby  A.  was  not  bound  to  do  any  of  the 
work  personally  but  might  get  it  done  by  deputy  ;  that  therefore  he  was  not  an 
employ^  within  the  meaning  of  sec.  3  of  the  Act  No.  1219,  and  consequently  the 
justices  had  no  jurisdiction  under  sec.  5  of  the  Act  to  adjudicate  upon  a  dis- 
pute between  A.  and  B.  touching  the  contract. 

This  was  an  order  to  review  a  decision  of  the  Court  of  Petty 
Sessions  at  Williamstown. 

It  appeared  that  the  complainant  on  the  7th  of  December 
1898  made  the  following  written  offer  to  the  defendant 
company  ;— 


May  31. 
Williams,  J. 
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McElkot 
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Australian 

fobob  and 

Emoinkerino 

Co  ,  BTC., 

Limited. 
WUliams,  J. 


"  I,  D.  McElroy,  do  hereby  agree  to  paint  the  remaining  200  trocka  with 
machine  and  hand  according  to  specification  for  the  sum  of  15«.  6d.  per  track. 
Labour  only  and  supply  brushes,  also  hand-paint  when  necessary.  All  work  to 
be  done  to  the  complete  satisfaction  of  the  inspector.'* 

The  next  day  this  offer  was  accepted  by  the  defendant 
company  in  writing  as  follows : — 

'*  We  accept  your  offer  to  paint  200  railway  trucks  with  machine  and  hand  as 
required  to  complete  satisfaction  of  the  inspector  of  railways  at  the  rate  of  15«.  6tf. 
sterling  each.  The  work  is  given  you  on  condition  that  you  push  the  work  tiuou^^ 
as  quickly  as  possible.  Your  price  will  include  all  labour  and  tools  required  for 
your  work,  and  we  will  supply  the  necessary  material." 

On  finishing  the  work  the  complainant  sued  the  defendant 
for  19{.  lis.  Id,  for  work  and  labour  done  and  material  provided, 
and  the  defendant  company  in  its  notice  of  set-off,  after  claiming 
for  some  other  items  supplied  to  complainant,  claimed  the  fol- 
lowing by  way  of  set-off: — 

*'  By  damage  to  truck  door  by  complainant's  neglect,  lOs.  By  damages  through 
having  to  finish  complainant's  work  on  66  trucks,  and  extra  expenses  caused 
through  his  default,  28.  per  truck— 62.  129. 

It  also  appeared  that  in  giving  receipts  for  sums  due  to  him 
on  the  contract  complainant  sometimes  signed  as  for  "  wages," 
and  sometimes  did  so  on  printed  forms  of  the  defendant. 

The  order  to  review  was  obtained  on  the  ground  — 
"  That  the  justices  were  wrong  in  adjudicating  upon  the 
items  following  [here  followed  the  items  of  set-off  as  set  out 
immediately  above]  and  allowing  the  same,  inasmuch  as  the  jus- 
tices had  no  jurisdiction  to  adjudicate  upon  and  allow  the  said 
items." 

Wolfe  Fink  to  show  cause — I  submit  the  magistrates  had  a 
perfect  right  to  find  that  this  man  was  an  employ^  under  Act 
No.  1219,  and  they  would  properly  do  so.  He  undertakes  in  his 
own  name  personally  to  do  the  work. 

Counsel  cited  Grainger  v.  Ayn^ley  (a) ;  Brown  v.  But- 
terley  Coal  Company  (?;). 

Power  to  move  the  order  absolute — The  complainant  was  an 
independent  contractor,  and  it  was  a  contract  regarding  him  as 
such  that  was  accepted  by  the  defendant. 

(a)    [1880]  6  Q.B.D.  182,  Lopes,  J.,  at  p.  189.       (6)    [1886]  53  L.T.  964. 
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[Williams,  J.  Your  argument  is  that  he  could  get  the  work, 
if  he  chose,  done  by  other  people ;  that  he  was  not  an  employ^  at 
all,  and  need  not  himself  do  a  stroke  of  the  work.] 

Precisely. 

Counsel  cited  Lancaster  v.  Gh^eavea  (c)  ;  Ingram  v. 
Barnes  (rf);  Riley  v.  Warden  (e);  Exparte  Rathbons  (/); 
Lobb  V.  Amos  (g). 

Williams,  J.  This  is  an  application  by  the  complainant  to 
review  a  decision  of  justices.  The  singularity  of  this  case  is 
that  the  complainant,  who  succeeded  before  the  justices  and 
obtained  an  order  in  his  favour  for  91.  38.  Id,  is  not  satL^iSed 
with  that,  but  says  that  he  desires  to  have  the  sum  of  7L  2s. 
additional,  because  he  contends  that  the  justices  allowed 
against  him  two  items  by  way  of  set-off  concerning  which, 
he  says,  they  had  no  jurisdiction.  These  items  are,  "  by 
damage  to  truck  door  by  complainant's  neglect,  10«.,"  and  "  by 
damages  through  having  to  finish  complainant's  work  on  66 
trucks,  and  extra  expenses  caused  through  his  default,  28.  per 
truck — 61.  128."  The  justices,  it  is  conceded,  would  only 
have  jurisdiction  on  those  two  items  if  the  complainant  were  an 
employ^  within  the  meaning  of  the  Employer  and  Em/play^ 
Act  1891  (No.  1219).  The  whole  question  therefore  resolves 
itself  into  this.  Was  this  complainant  an  employS  within  the 
meaning  of  that  Act?  It  is  said  that  this  is  a  question  of  fact 
for  the  justices  to  decide,  and  if  there  were  evidence  both  ways, 
and  if  this  were  not  a  question  which  depended  upon  the  con- 
struction of  written  documents,  that  would  be  so  without  doubt. 
But  I  think  it  is  very  plain,  from  the  documents  in  evidence, 
that  this  complainant  was  not  an  employ^  within  the  meaning 
of  the  Act.  Both  documents — the  offer  to  do  the  work  and  the 
acceptance  of  that  offer — are  before  me,  and  both  are  in  writing. 
The  offer  was  to  paint  a  large  number  (200)  railway  trucks 
to  the  satisfaction  of  the  inspector  of  railways,  at  a  certain 
rate,  and  that  was  accepted  by  the  document  of  8th  December. 
(His  Honor  read  the  acceptance  as  already  set  out.)    Now, 
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ifi)    [1829]  7  B.  &  C.  628. 
id)    [1867]  7  EU.  k  Bl.  115. 
(e)    [1848]  2  Exch.  59. 


(/)  [1892]  13  N.S.W.  L.R.  66. 
ig)    [1886]  7  N.S.W.  L.R  92. 
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reading  these  two  documents  together,  it  appears  to  me  plainly 
manifest  that  they  amount  to  this  : — ^The  complainant  says — "  I 


McEutoY 

V, 

Australian     offer  to  paint  or  to  get  painted  200  railway  trucks,  and  I  engage 
Enconbbbino    ^^^  ^^y  shall  be  done   to   the   complete   satisfaction  of  the 

Co.,  BTC., 

Limited. 
WiUiatM,  J. 


inspector;"  and  the  defendants  say — "We  will  accept  that 
offer;  the  price  is  to  include  all  labour  and  tools,  ajid  we 
are  to  supply  the  materials."  I  think  that,  under  that 
contract,  the  plaintiff  himself  need  not  have  put  a  single 
finger's  turn  to  the  work  in  question.  He  could  employ  other  men 
to  do  the  work  for  him,  and  if  the  work  were  well  done  and  to 
the  satisfaction  of  the  inspector,  who  passed  it,  the  complainant 
would  be  entitled  to  get  the  money  mentioned  in  the  contract 
paid.  He  could  in  fact  get  the  work  done  by  deputy,  and  was 
not  bound  under  the  contract  to  work  personally.  If  that  be 
so,  then  I  think  it  ends  the  matter,  and  that  the  complainant  is 
not  an  employe  within  the  meaning  of  the  3rd  section  of  this 
Act  No.  1219.  The  contracts  contemplated  by  that  section 
are  either  contracts  of  service  or  contracts  under  which  a  man 
undertakes  the  personal  execution  of  som^  work.  As  the  con- 
struction of  this  contract  is  a  matter  of  law,  I  am  not  infringing 
upon  the  jurisdiction  of  the  justices  to  decide  upon  facts.  But 
apart  from  that  it  does  upon  the  facts  appear  that  the  com- 
plainant did  employ  a  large  number  of  men  in  the  execution  of  the 
work,  and  further,  that  the  defendant  company  in  many — in  very 
many — instances  paid  these  men  their  wages,  and  to  corroborate 
that  the  defendant  has  debited  the  complainant  in  the  par- 
ticulars of  the  set-off  with  the  amount  of  wages  it  paid  for 
doing  the  work.  The  only  other  fact  on  which  the  defendant 
relies  is  that  there  are  receipts  for  small  sums  paid  by  the 
defendant  to  the  complainant  in  which  the  complainant  gives  a 
receipt  as  for  "  wages."  These  receipts  are  on  the  printed  forms 
of  the  defendant  company,  but  that  does  riot  influence  me, 
because  there  are  also  receipts  where  the  payments  are  not  set 
out  as  "  wages."  I  prefer  to  proceed  generally  on  the  proper  con- 
struction of  the  contract  before  me.  As  it  was  a  contract  under 
which  the  complainant  was  not  bound  to  do  a  single  thing  him- 
self in  the  work,  I  think  that  he  was  therefore  not  an  employS 
within  the  meaning  of  the  Act,  and  that  the  justices  had  there- 
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fore  no  jurisdiction  to  adjudicate  upon  the  items  of  the  set-off. 
The  order  of  the  justices  will  be  varied  by  increasing  the 
amount  of  the  order  in  favour  of  the  plaintiff  by  the  sum  of 
71.  28.,  and  the  order  nisi  will  be  made  absolute,  with  costs. 

Solicitor  for  complainant :  Nolan. 
Solicitors  for  defendants :  Fink,  Beat  Jk  Hall. 

A.  F.  M. 
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McElboy 

V. 

Australian 

fobgb  and 

Enoinskrino 

Co.,  ETC., 

Limited. 
Williams,  J. 


In  the  Matter  of  the  CORONERS  ACT  1890. 

In  re  O'CALLAGHAN. 

The  Coroners  Act  1890  {No.  1077),  s,  i^Coroner,  jurisdiction  of  to  commit  Jor  eon- 
tempt — Coroner's  Court —  Witness,  r^usal  of  to  answer — Question  tending  to 
eriminate —  Warrant  of  commitment,  Jorm  oj. 

A  corooer  has  power  to  commit  a  witness  for  contempt  in  refusing  to  answer  a 
question  pertinent  to  the  inquiry.  The  powers  of  a  coroner  are  not  limited  by 
the  provisions  of  sec.  4  of  Act  No.  1077. 

A  warrant  of  commitment  following  the  form  set  out  in  the  Second  Schedule 
to  Act  No.  1077  is  sufficient  although  it  does  not  state  that  the  inquisition  was 
he}d  in  the  presence  of  jurors. 

Certiorari. 

At  an  inquest  held  on  9th  May  1899  by  Samuel  C.  Candler, 
one  of  Her  Majesty's  coroners  for  Victoria,  on  the  body  of  an 
infant,  Joseph  O'Callaghan,  a  witness,  Catherine  Dillon,  after 
being  duly  sworn,  refused  to  answer  the  following  question  put 
to  her  by  the  coroner — "  What  is  his  name  ? "  (meaning  the 
name  of  a  person  who  signed  a  certain  agreement  previously 
deposed  to  at  the  inquest,  and  between  such  person  and  the 
witness,  Catherine  Dillon).  And  upon  being  asked  by  the 
coroner  in  open  court  whether  she  had  any  reason  to  urge  by 
herself  or  her  counsel,  who  was  then  present  in  Court,  why  she 
should  not  be  committed  to  gaol  for  her  contempt  in  refusing  to 
answer  the  question,  failed  to  urge  anything  which  in  the 
coroner's  opinion  was  of  any  validity  against  it.  The  coroner 
being  of  opinion  that  the  question  was  proper  to  the  inquiry 
gave  his  decision  in  open  Court  to  that  effect,  and  thereupon  he 
issued  his  warrant  committing  Catherine  Dillon  to  gaol. 


F.O. 

1899 
June  22,  23. 
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1899 

In  re 
O'Callaohan. 


In  the  Matter  of  the  Coroners  Act  1890 
In  re  And 

In  the  Matter  of  the  In/ant  Life  Protection  Act  1890 
And 

In  the  Matter  of  an  Inquest  touching  the  death  of 
one  Joseph  O'Callaghan  an  infant  deceased. 
Victoria  to  wit. 

Whereas  I  heretofore  issued  my  summons  under  my  hand  directed  to 
Catherine  Dillon  requiring  her  personal  appearance  before  me  Coroner  for  the 
said  colony  of  Victoria  at  the  time  an^  place  therein  mentioned  to  give  evidence 
and  be  examined  on  Her  Majesty's  behalf  at  an  inquest  touching  the  death  of 
the  said  Joseph  O'Callaghan  the  said  infant  then  and  there  lying  dead.  And 
whereas  the  said  Catherine  Dillon  having  appeared  pursuant  to  the  contents  of 
the  said  summons  and  having  been  duly  sworn  to  give  such  evidence  and  to  be  ao 
examined.  And  whereas  at  a  lawful  adjournment  of  the  said  inquest  namely 
upon  Tuesday  the  second  day  of  May  in  the  year  of  our  Lord  One  thousand  eight 
hundred  and  ninety-nine  the  said  Catherine  Dillon  being  under  examination  upon 
the  said  date  was  asked  by  me  through  counsel  duly  instructed  by  the  Crown 
Solicitor  to  assist  me  at  the  said  inquest  the  following  question  that  is  to  say : — 
'*  What  is  his  name?"  (meaning  the  name  of  a  person  who  signed  a  certain 
agreement  previously  deposed  to  at  the  said  inquest  between  the  person  last 
mentioned  and  the  said  Catherine  Dillon).  And  whereas  the  said  Catherine 
Dillon  hath  wilfully  and  absolutely  refused  to  answer  the  said  question  and  be 
examined  touching  the  premises  and  to  give  sufficient  reason  for  her  refusal  in 
wilful  and  open  violation  and  delay  of  justice.  And  whereas  the  said  Catherine 
Dillon  was  at  a  further  lawful  adjournment  of  the  said  inquest  namely  upon 
Tuesday  the  ninth  day  of  May  in  the  year  of  our  Lord  One  thousand  eight 
hundred  and  ninety-nine  warned  by  me  that  in  the  event  of  her  still  refusing  to 
answer  the  said  question  she  would  be  committed  to  gaol  for  her  contempt  in 
refusing  to  bo  answer.  And  whereas  the  said  Catherine  Dillon  notwithstanding 
the  said  warning  persisted  in  such  refusal.  And  whereas  the  said  Catherine 
Dillon  was  thereupon  asked  by  me  in  open  Court  whether  she  had  any  reason  to 
urge  by  herself  or  her  counsel  then  present  in  Court  why  she  should  not  be  ao 
committed.  And  whereas  nothing  that  in  my  opinion  was. of  any  validity  in  law 
was  so  urged  on  her  behalf.  And  whereas  in  my  opinion  the  said  question  is  as 
I  now  decide  in  open  Court  a  proper  inquiry  into  circumstances  which  may  throw 
light  upon  the  treatment  and  condition  of  the  said  infant  during  his  life  and  into 
other  matters  into  which  in  my  opinion  it  u  desirable  in  the  interests  of  public 
justice  that  I  should  inquire  within  the  meaning  of  the  Ir^foM  Lift  Protection 
Act  1890. 

These  are  therefore  by  virtue  of  my  office  in  Her  Majesty's  name  to  charge 
and  command  you  or  one  of  you  the  said  constables  and  others  Her  Majesty's 
officers  of  the  peace  in  and  for  the  said  colony  of  Victoria  forthwith  to  convey 
the  body  of  the  said  Catherine  Dillon  to  the  Melbourne  Gaol  in  the  said  colony 
and  safely  to  deliver  the  same  to  the  Governor  of  the  said  gaol  and  then  and 
likewise  by  virtue  of  my  said  office  as  Her  Majesty's  Coroner  to  will  and  require 
you  the  said  Governor  to  receive  the  body  of  the  said  Catherine  Dillon  into  yoor 
custody  and  her  safely  to  keep  in  the  said  gaol  until  she  shall  consent  to  give  her 
evidence  and  be  examined  before  me  and  my  inquest  on  Her  Majesty's  behalf 
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upon  the  premises  or  until  she  shall  be  discharged  from  thence  by  due  course  of  F*^* 

law.    And  for  your  so  doing  this  is  your  Warrant.  ,ggg 

Given  under  my  hand  and  seal  this  ninth  day  of  May  a.d.  1899.  

To  all  Constables  and  other  Her  Majesty's  Officers  of  the  Peace  in  and  tor  the 
Colony  of  Victoria  and  also  to  William  Robert  Davidson  my  special  officer. 

On  the  22nd  May  Williams,  J.,  granted  a  rule  nisi  calling 
upon  the  coroner  to  show  cause  why  a  writ  of  certiorari  should 
not  issue  for  the  purpose  of  bringing  up  and  quashing  the 
warrant  on  these  grounds : — 

1.  That  the  warrant  is  bad  on  its  face  for  that — (a)  it  is  not 
alleged  or  shown  that  the  inquest  was  duly  taken,  as  it  was  not 
alleged  that  it  was  taken  in  the  presence  of  jurors  ;  (6)  it  is  not 
shown  that  the  commitment  was  for  wilful  misbehaviour  or  for 
wilful  interruption  or  for  wilful  prevarication ;  (c)  the  imprison- 
ment was  for  an  indefinite  period, 

2.  That  the  warrant  is  bad  inasmuch  as — (a)  it  is  not  shown 
that  the  refusal  to  answer  was  wilful  or  wrongful ;  (b)  it  is  not 
shown  that  the  commitment  was  for  wilful  misbehaviour  or  for 
wilful  prevarication. 

3.  The  witness  did  allege  sufficient  reason,  namely  that  she 
upon  oath  swore  that  her  answer  would  incriminate  her  or  tend 
to  incriminate  her. 

4.  That  it  was  not  shown  that  the  coroner  was  not  of  opinion 
that  Catherine  Dillon's  answer  would  tend  to  subject  her  to 
punishment. 

5.  That  the  answer  to  the  question  put  was  irrelevant  to  the 
inquiry. 

6.  That  the  said  coroner  had  no  jurisdiction  to  commit  on 
the  facts  shown. 

7.  That  the  coroner  exceeded  his  jurisdiction  on  the  facts 
shown,  inasmuch  as  there  was  power  (if  any)  only  to  fine. 

The  rule  was  returnable  on  22nd  May  1899. 

The  matter  was  in  the  first  insteince  argued  before  A'Beckett, 
J.,  and  was  referred  to  the  Full  Court. 

The  further  facts  may  be  sufficiently  gathered  from  the 
judgment. 

Bryant  to  move  the  rule  absolute. 
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^•^'  It  was  intimated  by  the  Court  that  the  question  of  juris- 

1899  diction  was  the  only  one  upon  which  A'Beckett,  J.,  felt  difficulty. 

In  re 

Callaghan.  Iscuic  A.  Isaacs  (A.G.)  and  TT.  Lewers  to  show  cause — In 
the  course  of  the  inquest  it  appeared  from  the  evidence  that  the 
child  was  illegitimate,  and  that  Catherine  Dillon  was  the  person 
with  whom  its  mother  had  gone  to  stay  some  fourteen  days 
after  the  child's  birth.  The  mother  had  taken  care  of  the  child, 
which  was  in  good  health  up  to  the  time  when  she  left  to  go  to 
her  people.  At  that  time  no  arrangements  had  been  made  for 
adoption  or  taking  care  of  the  child  permanently.  During  the 
mother's  absence  the  child's  father  entered  into  some  agreement 
in  writing  with  Catherine  Dillon,  whereby  he  paid  her  the  sum 
of  £90.  The  terms  of  the  agreement  were  not  stated,  nor  was 
it  produced.  Catherine  Dillon  wrote  to  the  mother  saying  that 
the  child  was  well.  After  this  the  child  became  ill.  Catherine 
Dillon  then  registered  herself  under  the  provisions  of  the  Infant 
Life  Protection  Act  (No.  1198).  The  mother  wrote  and  was 
told  the  child  was  dead.  It  had  congenital  syphilis.  The 
medical  evidence  was  not  closed.  The  coroner  thought  it  his 
duty  to  ask  Catherine  Dillon  the  name  of  the  person  who  made 
the  agreement.  She  refused  to  tell.  Rigby,  the  solicitor,  claims 
privilege.  Apparently  the  agreement  is  in  the  possession  of  the 
child's  father.  The  question  now  is  whether  the  coroner  has 
jurisdiction  to  insist  that  Catherine  Dillon  should  state  the  name 
of  the  person,  or  whether  he  has  no  power  to  commit  a  witness 
who  declines  to  give  evidence.  The  Coroners  Act  1890  is  a 
repetition  of  the  Coroners  Statute  1865,  and  does  not  introduce 
any  new  law  except  the  concluding  portion  of  sec.  4.  Among 
the  powers  of  coroners  at  common  law  is  the  power  of  com- 
mittal. 11  &  12  Vict.,  c.  43,  sec.  7  was  put  in  force  in  Victoria 
by  14  Vict.,  No.  43  (New  South  Wales),  and  made  specific  pro- 
vision for  the  case  of  a  witness  refusing  to  answer.  Refusal  to 
answer  is  not  wilful  misbehaviour  or  wilful  prevarication.  The 
witness  may  in  a  quiet  manner  decline  to  answer.  14  Vict., 
No.  43,  was  repealed  by  the  Justices  of  the  Peace  Act  li>65 
after  the  passing  of  the  Coroners  Statute  1865.  Up  to  the  time 
of  the  passing  of  the  latter  Act  justices  of  the  peace  had  two 
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distinct  powers  of  commitment.    The  Justices  Act  1890,  sees.  ^^ 

39,  42,  76,  77  define  justices*  powers.     In  the  case  of  a  witness's  18W 

refusal  to  answer  they  may  adjourn  for  seven  days,  in  the  mean-  /»  re 

time  committing  the  witness.     The  one  class  of  contempt  refers        allaohah. 

to  something  done,  the  oflTence  being  complete  where  the  justice 

knows  the    extent  of  his  jurisdiction  and  may  regulate  the 

punishment.     In  the  other  class,  where  the  witness  refuses  to 

answer,  the  offence  is  continuous,  and  therefore  the  punishment 

does  not  admit  of  being  fixed  in  the  same  way.    At  common 

law  the  coroner  had  all  the  powers  in  this  respect  of  a  court  of 

record.      The  Statute  of  Marlhridge  (52  Hen.  III.,  c.  4)  took 

away  from  him  the  power  to  impose  fines.     The  question  here  is 

not  what  power  is  given  him    but  what  power  is  taken  from 

him. 

Counsel  referred  to  8  &  9  Vict.,  c.  92;  The  Queen  v. 
Lefroy  (a) ;  Cororiera  Amendment  Act  1869 ;  Infant  Life 
Protection  Act  (No.  1198),  sec.  12. 

(Counsel  were  stopped.) 

Bryant — If  the  coroner  can  commit  for  contempt  in  the  face 
of  the  Court,  he  is,  under  the  Justices  Act  1890,  sees.  28  and  29, 
to  have  unlimited  power,  but  where  the  refusal  to  give  evidence 
is  additional  to  the  insult  to  the  Court  he  may  only  give  a 
restricted  punishment.  A  continuous  refusal  to  answer,  although 
most  respectful,  is  nevertheless  wilful,  and  the  refusal  itself  is 
misbehaviour  within  the  meaning  of  sec.  4  of  the  Coroners  Act. 
The  Court  cannot  assume  from  the  decision  in  Gasey  v.  Candler  (6) 
that  the  Coroner's  Court  has  all  the  powers  of  a  court  of  record. 
It  is  an  inferior  court,  and  its  powers  of  commitment  are 
limited:  The  Queen  v.  Lefroy  (c). 

[Madden,  C.J.  That  case  is  distinguishable.  The  Coroner's 
Court  itself  had  all  these  powers  at  common  law,  but  the  County 
Court  had  no  powers  at  common  law.  The  last  paragraph  in 
the  judgment  appears  to  point  to  this  distinction.] 

The  Coroners  Statute  1865  recognized  the  existence  of  the 
coroner  and  of  his  court  as  an  inferior  court  of  record,  but  its 

(a)    [1873]  L.R.  8  Q.B.  134.  (b)    [1874]  5  A.  J.R.  179. 

(c)    L.R.  8  Q.B.  134. 

V.L.R.,  Vol.  XXIV.  LLL 
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^•^'  language  is  intended  to  limit  specifically  the  coroner's  powers  of 

1899  committal  to  those  exercised  by  justices. 

In  rt  [Isdoce  (A.G.) — The  Queen  v.  Lefroy  was  considered  in  The 

Queen  v.  Jvdge  of  the  Brompton  County  Court  (d).] 

There  must  be  a  variance  between  the  powers  given  by 
statute  and  those  given  by  common  law.  Justices  Act  1890, 
sec.  29  (8),  authorizes  justices  to  hold  coronial  inquiries. 

Counsel  referred  to  Justices  Act  1890,  sees.  42,  77  (12) ; 
SeweU!s  Law  of  Coroners,  i^.  163;  Impey's  Office  of  Coroner 
(1st  ed.),  108, 109,  Forms  110-117 ;  Infant  Life  Protection  Act 
1890,  sec.  12. 

The  coroner's  jurisdiction  in  an  inquiry  is  not  unrestricted. 
There  must  be  some  kind  of  control. 

[Madden,  C.J.  A  question  of  relevance  which  might  not  be 
inquired  into  by  this  Court  need  not  trouble  the  coroner,  because 
his  is  merely  a  court  of  inquiry.  It  lies  upon  you  to  show 
affirmatively  that  his  action  was  extravagant. 

a'Beckett,  J.  I  do  not  see  how  this  inquiry  would  have 
benefited  by  disclosure  of  the  name,  but  I  should  have  thought 
the  coroner  the  sole  judge  as  to  whether  such  a  question  was 
necessary  or  not.  It  would  be  in  the  highest  degree  dangerous 
and  undesirable  that  a  witness  should  challenge  the  propriety  of 
a  question  put  to  him  by  the  coroner.  It  was  merely  upon  this 
question  of  jurisdiction  that  I  had  difficulty.] 

There  was  no  power  to  commit,  because  Mrs.  Dillon  had 
before  her  the  fear  of  incrimination. 

Counsel  referred  to  Attorney -Qenercd  v.  Jules  Benard  <fc 
Co.  (e) ;  JR.  v.  Oarbett  (f) ;  Lamb  v.  Munster  (g) ;  Smith  v. 
Powell  (h) ;  Roscoe's  Criminal  Evidence  (9th  ed.),  p.  151. 

The  warrant  is  bad  on  its  face,  because  it  does  not  show  all 
the  facts  necessary  to  jurisdiction.  The  Court  will  not  presume 
anything  in  favour  of  the  jurisdiction  of  an  inferior  court :  Day 
V.  King  (i) ;  Doyle  v.  Falconer  (k).  The  warrant  does  not  show 
that  the  inquest  was  held  in  the  presence  of  jurors. 

[Madden,  C.J.    It  might  be  that  the  contempt  was  com- 

{d)    [1893]  2  Q.B.  196.  (A)  [1884]  10V.L.R  (L.)79,  atp.84. 

(«)    [1899]  24  V.L.R.  970.  (t)  [1836]  6A.kE,  359. 

(/ )  [1847]  2  Car.  k  K.  474.  [k)  [1866]  L.R.  1  P.O.  328,  at  p.  842. 
ig)    [1882]  10Q.B.D.  110. 
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mitted  before  the  jurors  were  present.   The  inquisition  began  with  ^• 

the  coroner's  view  of  the  body.  |®^ 

a'Beckett,  J.     I  do  not  see  why  it  should  be  necessary  to  in  re 

go  beyond  the  form  in  the  Act,  and  to  state  that  jurors  were 
present.  If  so,  every  detail  would  have  to  be  stated.  Surely  it 
is  enough  to  say  that  the  coroner  is  holding  an  inquest.] 

Counsel  referred  to  The  King  v.  The  Justices  of  Kent  (I) ; 
Dwarria  on  Statutes,  vol  ii.,  668. 

Isaacs  in  reply. 

R.  H.  c. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden, 
C.J.,  a'Beckett  and  Hodges,  JJ.]  This  is  a  rule  nisi  for 
certiorari  to  quash  a  warrant  issued  by  Mr.  Candler,  a  coroner, 
and  all  proceedings  in  connection  therewith,  the  broad  ground 
of  objection  being  that  the  coroner  had  no  jurisdiction  to  commit 
to  prison,  and  that  if  he  had  jurisdiction  he  exercised  his 
authority  with  certain  irregularities,  which  nullified  his  com- 
mitment The  coroner's  court  is  a  court  of  record,  and,  as  was 
laid  down  in  Dicobs  v.  Lord  Brougham  (m),  and  also  affirmed 
in  this  Court  in  the  case  of  Casey  v.  Gandlery  a  court  of 
record,  whatever  it  may  be  doing,  has  power  to  commit  for 
contempt.  It  is  said  here  that,  although  so  much  may  be 
yielded  as  to  this  particular  court  of  record  as  originally  con- 
stituted, the  coroner  s  court  in  this  colony  has  now  by  statutory 
enactment  but  a  limited  power  to  commit — namely,  for  special 
faults  or  improprieties,  and  in  default  of  payment  of  fine 
only,  because  the  statute  itself  imposes  a  fine,  and  in  default 
of  payment  of  that  fine  imprisonment  may  be  ordered.  Of 
course,  one  recognizes  the  fact  that,  although  there  are  courts 
of  record  at  common  law,  yet,  under  our  constitution  there  may 
be  a  court  of  record  created  by  statute,  and  in  such  a  case  the 
court  can  take  nothing  except  that  which  the  creator  of  that 
court  has  given;  for  its  powers  are  the  powers  which  the 
Legislature  has  chosen  to  give  it:  it  has  nothing  inherent, 
nothing  but  what  is  attributable  to  the  particular  legislation. 

(/)    [1809]  11  East.  229.  (m)    [1833]  6  C.  &  P.  249. 
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^•^'  The  coroner's  court  springs  from  the  common  law.    At   one 

1899  time  it  was  part  of  the  highest  of  the  courts  of  record,  and 

In  re  many  years  ago,  although  ceasing  to  be  part  of  the  Great 
AixAOHAN.  Council  of  the  King,  it  still  continued  to  be  a  court  of  record 
Madden^  C.J,  of  the  highest  importance.  Up  to  the  Magna  Charta  it  had 
at  common  law  the  duty  of  inquiring  into  the  cause  of  death 
of  persons  dying  suddenly,  and  had  also  the  duty  of  determining 
certain  pleas  of  the  Crown.  It  continued  after  the  Bfagna 
Charta  as  far  as  holding  inquisitions  was  concerned  a  court 
of  record  as  high  as  it  ever  was.  At  later  periods  statutes 
have  modified  its  original  jurisdiction,  and,  amongst  other 
things,  the  court  had  formerly  the  unlimited  rights  of  a  court 
of  record  to  enforce  the  conduct  of  its  own  proceedings  with 
propriety  and  safety.  An  English  statute  reduced  its  authority 
to  punish  by  a  fine  to  the  amount  of  22.  in  England. 
Originally  in  this  colony  coroners  were  appointed,  it  is  said, 
by  no  special  authority,  but  they  were  appointed  by  the 
governing  authorities  here  by  name  of  coroners,  and  they  sat 
as  coroners,  and  in  Acts  of  Parliament  they  were  recognized 
by  that  name.  In  Casey  v.  Candler  the  Court  recognized  the 
fact  that  apart  from  the  force  of  the  term  the  very  nomination 
of  a  person  to  sit  as  coroner  carried  with  it  all  the  rights  of  the 
coroner's  court.  It  may  therefore  be  taken  the  coroner  sits  here, 
as  he  sits  in  England,  as  a  court  of  record  as  the  coroner's 
court.  Then,  originally,  or  not  long  after  the  appointment  of 
coroners  in  Victoria,  they  were  also  made  justices  of  the  peace 
by  statute.  I  do  not  know  the  reason  why — it  may  be  because 
ordinary  justices  were  not  so  easily  available  as  now,  or  because 
it  was  desirable  to  have  some  person  regularly  giving  his 
attention  to  the  office  of  justice  of  the  peace.  However  that 
may  be,  the  fact  remains  that  there  was  superadded  to  the  ofiice 
of  coroner  the  office  of  justice  of  the  peace,  and  there  was  intro- 
duced into  the  statute  relating  to  coroners  a  provision  that  they 
were  to  be  justices,  and  also  that  provision  in  sec.  4,  so  much 
relied  upon,  that  they  should  have  "  the  same  power  of  punish- 
ing for  wilful  misbehaviour  or  wilful  interruption  of  the  pro- 
ceedings of  the  court  or  wilful  prevarication  in  giving  evidence 
therein  as  any  justice  has  by  any  law  now  or  hereafter  in  force 
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in  the  case  of  like  offences  committed  in  any  court  of  petty  ^•^' 

sessions."     Now,  so  far  as  they  were  coroners,  that  would  be  a  1899 

very  small  power  indeed  in  comparison  with  the  powers  they  in  re 

had  at  common  law  as  coroners.     That  provision  came  into  the  

legislation  of  this  colony  at  the  same  time  as  their  appointment  ^^^^*  ^'^' 
as  justices,  and  it  is  probable  that  the  one  power  was  put  in  as 
necess€ury  to  the  other.  As  justices  they  could  not  exercise  the 
powers  which  as  coroners  they  possessed,  and  it  was  deemed 
necessary  to  give  them  some  means  when  sitting  as  justices  to 
conduct  the  business  of  their  courts  properly.  It  is  now  said, 
however,  that  sec.  4  has  the  general  effect  of  reducing  the 
coroner's  power  to  commit  to  the  narrow  limits  mentioned 
in  the  concluding  clause  of  that  section.  That  would  be  a 
tremendous  cutting  down  of  the  authority  of  the  coroner. 
We  think  it  has  no  such  effect.  Whether  we  regard  the 
meaning  of  the  words  as  we  read  them,  bearing  in  mind 
the  subject  matter  dealt  with,  or  whether  we  interpret 
the  words  themselves  and  look  at  the  history  of  the  legislation, 
or  are  guided  by  the  effect  those  words  would  have  upon  the 
efficiency  of  the  coroner's  office,  we  come  to  the  conclusion  that 
those  words  do  not  deprive  the  coroner  of  his  common  law  right 
to  commit  for  contempt.  He  is,  by  sec.  4,  to  have  "  in  respect 
of  all  inquiries  ....  all  the  powers  authority  and  juris- 
diction which  now  belong  by  law  to  the  office  of  a  coroner  in 
England ;"  the  word  "  inquiries"  is  very  large,  and  the  words 
of  the  section  may  well  include  the  refusal  to  do  that  which  a 
well-behaved  witness  ought  to  do.  The  coroner  is  a  court 
charged  to  inquire,  and  his  inquiry  is  much  more  at  large  than 
the  inquiry  of  any  other  court.  He  is  not  bound  down  to  any 
particular  issue  at  all;  he  is  charged  to  find  out  a  suspected 
offence  in  order  that  another  court  may  afterwards  deal  with  * 

that  offence  according  to  the  process  of  law.  The  refusal  of  a 
witness  to  answer  a  question  might,  without  this  full  measure  of 
punishment,  result  in  defeating  the  very  purpose  of  the  coroner's 
office.  If  such  refusal  could  only  be  met  by  the  mere  imposition 
of  a  small  penalty  such  as  a  justice  in  petty  sessions  may 
impose,  the  inquiry  by  coroner  in  his  court  would  be  futile. 
Notwithstanding  the  generality  of  these  words,  we  can  see  a 
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natural,  consistent  and  effective  interpretation  of  the  intention 
of  the  Legislature  in  giving  them  the  meaning  we  have 
indicated.  The  words  in  the  last  clause  of  sec.  4  may  refer  to 
persons  making  a  noise  in  court,  disturbing  the  business  of  or 
threatening  the  court,  or  where  a  witness  is  insolent  or  seeks  to 
evade  telling  the  truth ;  some  of  those  things  may  have  really 
nothing  to  do  with  the  inquiry  at  all.  In  that  class  of  case  the 
coroner  may  exercise  his  power  to  the  limit  that  a  justice  may 
his.  But  where  the  witness  refuses  to  answer  a  question  relevant 
to  the  issue,  then,  in  order  to  enforce  an  answer,  he  must  have 
the  right  to  hold  the  witness  to  an  answer,  and  to  punish  him 
I  until  he  does  answer.  We  therefore  think  that  the  effect  of 
these  words  is  not  to  cut  down  the  common  law  rights  in  re- 
lation to  the  actual  inquiry,  but  to  give  the  coroner  a  new 
remedy  for  preventing  interruptions  from  persons  who  may 
have  no  concern  in  the  inquiry  at  all.  We  therefore  think  that 
the  coroner  has  certainly  jurisdiction  in  appropriate  cases  to 
commit  for  contempt  those  persons  who  refuse  to  give  him  the 
information  which  by  law  he  is  authorized  to  exact  from  them. 

It  was  next  urged  that  the  warrant  is  bad  on  its  face. 
(His  Honor  read  the  objection.)  That  assumes  that  the 
only  power  of  commitment  which  the  coroner  has  is  that 
power  referred  to  in  sec.  4.  We  do  not  think  that  that 
is  so ;  besides  that  power,  and  superior  thereto,  he  has 
another  power  to  commit  to  the  extent  already  mentioned. 
Then  it  is  said  that  if  the  coroner  has  authority  to  commit 
for  contempt  in  not  answering  a  question  in  the  course  of 
the  inquiry,  he  can  only  so  commit  when  the  witness  refuses 
to  answer  a  question  relevant  to  the  inquest,  and  if  a  question  is 
asked  beside  the  matter  in  hand,  and  which  is  not  relevant,  the 
i  coroner  cannot  commit.  It  is  said  here  that  the  question  was 
I  irrelevant  in  fact.  The  coroner  holding  this  particular  inquest 
had  not  only  the  common  law  duty  to  inquire  into  the  suspicious 
death  of  this  infant,  but  he  had  an  obligation  imposed  upon  him 
by  sec.  12  of  the  Infants  Life  Protection  Act  That  section 
makes  it  his  duty  to  inquire  not  only  into  the  cause  of  the  death, 
but  into  all  other  matters  necessary  for  effectually  carrying  out 
the  purposes  of  the  Act.     W^  think  that  the  coroner  in  dia- 
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charging  these  multiform  duties  certainly  has  aji  extremely  wide  ^^' 

scope  open  to  him,  and  he  must  himself  be  the  judge  as  to  what  1899 

is  or  is  not  relevant  to  his  inquiry.     It  is  not  suggested  that  the  In  re 

f\^f^ AT  T  aattan 

coroner  had  any  motive  other  than  to  do  his  duty.     It  might  

well  be,  if  the  question  was  asked  from  mere  malice,  that  other  Jj^odderifOJ^. 
questions  would  arise,  but  it  is  admitted  that  the  coroner  did 
what  he  did  believing  that  he  was  pursuing  the  obligation  im- 
posed on  him  by  statute  and  in  accordance  with  his  duty.  If 
that  be  so  the  Court  should  not  exercise  any  control  over  his 
powers.  He  knows  better  than  any  others  what  the  line  of  the 
inquiry  really  is ;  matters  may  come  to  his  knowledge  as  to  the 
course  he  should  pursue,  and  we  should  not  restrain  him  from 
carrying  on  the  inquiiy.  It  would  be  a  mischievous  thing  to  do, 
and  we  should  not  interfere  unless  it  is  suggested  that  he  is 
impelled  by  malice  or  by  some  unbecoming  curiosity.  He,  there- 
fore, is  the  judge  of  the  pertinency  of  the  question. 

Then  it  was  urged  that  Mrs.  Dillon  took  the 'objection  that 
she  was  privileged  from  answering  and  demanded  to  be  ex- 
cused. Now,  it  is  a  first  principle  of  our  law  that  nobody 
shall  be  called  upon  to  contribute  to  his  or  her  own  con- 
viction. The  law  gives  everybody  a  right  to  object  to  answer 
a  question  in  any  court  of  law  which  would  tend  to  have  the 
effect  of  rendering  him  or  her  criminally  liable  for  some  offence. 
When  circumstances  present  themselves  in  such  a  connection 
the  Court  should  always  be  anxious  to  see  that  the  person 
who  alleges  that  right  is  not  deprived  thereof,  and  also  to  be 
cautious  and  anxious  that  the  pretence  of  such  a  right  shall 
not  be  used  as  an  instrument  to  befool  the  Court  and  defeat 
the  aims  of  justice.  Stating  these  principles  it  follows  almost 
necessarily  that  the  Court  sitting  at  the  time  when  the  objec- 
tion is  made  and  the  Court  to  whom  such  objection  is  made 
must  always  be  the  sole  judge  whether  or  not  the  objection 
should  be  allowed.  The  Court  has  to  be  satisfied  that  the 
objection  is  bond  fUle,  and  is  not  used  to  defeat  the  purposes 
of  the  Court.  The  coroner  therefore  has  to  judge  of  the  bona 
fides  of  the  person  who  takes  the  objection,  and  no  other  court 
can  judge  so  well  as  the  court  that  sees  the  witness,  marks  his 
demeanour,  knows  the  crisis  of  the  case  in  which  the  point  arises, 
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•^'  and  appreciates  the  force  and  extent  of  the  probable  answer. 

1899  Therefore  this   Court — though  I  do  not  say  it  could  not  in 

In  re  plain    cases — would    be   extremely   cautious    before    it   inter- 

ixAGHAN.  fgj,^^|  ^j^j^  |.jjg  right  of  the  court  to  which  the  objection  is 
Madden,  C.J,  made  to  judge  of  its  bona  fides.  In  this  particular  case  the 
coroner  was  certainly  at  liberty  to  form  his  opinion  that  this 
was  not  a  bond  fide  objection  on  the  part  of  this  witness.  When 
she  was  first  asked,  her  objection  was  that  she  did  not  desire  to 
hurt  a  respectable  family  ;  then  she  made  another  explanation, 
and  after  the  adjournment  she  stated  that  her  objection  was 
based  upon  the  statute  which  would  render  her  liable  to  prose- 
cution for  not  having  registered  her  place  of  business.  The 
question  itself  certainly  involves  a  very  remote  possibility  of 
her  being  prosecuted.  It  may  be  that  it  involves  none  what- 
ever. It  is  admitted  that  the  child  was  illegitimate,  and  there- 
fore the  person  who  paid  the  sum  of  902.  was  not  the  parent 
or  guardian  of  the  child  ;  the  child  had  but  one  parent  in  the 
eye  of  the  law,  and  that  was  the  mother.  The  person  who 
paid  the  sum  of  901.  was  not  the  parent  within  the  meaning 
of  the  statute.  It  would  be  the  duty  of  the  coroner  to  give 
effect  to  the  objection  where  there  was  not  only  a  reasonable 
ground  for  apprehending  prosecution,  but  even  a  reasonable 
possibility  of  prosecution.  Where  the  witness  does  not  boni 
fide  raise  the  objection,  or  where  there  is  but  a  manifestly 
remote  danger  to  him  or  her,  the  coroner  might  decide  that 
the  objection  was  not  bond  fide,  and  insist  upon  an  answer 
to  the  question. 

We  have  thus  far  dealt  generally  with  the  broad  objections 
raised.  Dealing  with  the  grounds  aeridtim — "(1)  that  the 
warrant  was  bad  on  its  face  for  that — (a)  it  is  not  alleged  or 
shown  that  the  inquest  was  duly  taken,  as  it  was  not  alleged 
that  it  was  taken  in  the  presence  of  jurors."  In  this  instance 
the  warrant  follows  the  form  prescribed  by  the  statute.  It 
is  provided  by  the  statute  that  it  shall  be  in  the  form  con- 
tained in  the  Second  Schedule.  We  think  that  those  forms, 
as  is  usual,  are  merely  intended  to  be  examples  of  the  kind 
of  form  required.  We  think  that  the  waiTant  which  is  said 
by  the  statute  to  be  sufficient  in  form  as  for  a  case  of  murder 
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may  be  quite  suflBcient  for  the  committal  of  a  witness  refusing  ^*^- 

to  answer  a  question,  and  we  think  this  form  of  warrant  is  1899 

sufficient.      That    form   in   the    statute   is   open   to   the  same  inrt 

criticism ;  it  does  not  say  that  the  inquisition  was  being  pur-  Callaqhak. 
sued  in  the  presence  of  jurors.  Everything,  however,  is  shown  ^acecten,  C,J. 
on  this  warrant,  which  makes  it  manifest  that  the  coroner 
was  sitting  as  a  coroner  in  open  court  upon  the  body  of  the 
infant  then  and  there  present,  and  that  he  was  taking  the  inquest 
in  the  ordinary  way,  ajid  that  the  question  was  put  to  her  in  the 
course  of  that  inquest.  As  it  was  plain  that  he  was  in  truth  pur- 
suing the  inquest  it  is  fair  to  believe  that  he  was  pursuing  it  in 
the  only  way  it  could  be  taken — namely,  before  jurors.  It  is 
unnecessary,  therefore,  to  say  that  this  was  bad  because  it 
does  not  set  forth  that  fact.  It  has  been  pointed  out, 
too,  that  the  only  effect  of  allowing  this  objection  would 
be  that  the  coroner  would  at  once  put  in  a  proper 
warrant.  It  would  be  a  trivial  thing  to  hold  that  this 
warrant  was  bad,  and  so  impose  upon  us  the  obligation  to  quash 
an  order  for  a  defect  which  could  be  at  once  remedied.  The 
second  objection  (6)  of  No.  1  we  have  already  dealt  with.  As  to 
objection  (c)  of  No.  1  it  follows  from  our  previous  finding  that 
the  coroner  had  the  jurisdiction  of  a  court  of  record,  so  as  to 
enforce  the  very  purpose  of  his  sitting.  The  object  is  to  make 
the  woman  answer,  and  it  would  be  futile  to  limit  the  term  of 
her  imprisonment.  She  is  to  be  committed  until  her  contempt 
is  purged — that  would  be  until  she  consents  to  answer  the  ques- 
tion. If  the  coroner  has  the  power  to  demand  an  answer  he 
must  have  authority  to  commit  for  an  indefinite  period. 

As  to  the  second  and  third  grounds,  I  have  already  dealt  with 
those.  As  to  the  fourth  ground — that  the  coroner  had  not  set 
out  the  ground  upon  which  his  opinion  as  to  the  effect  of 
the  question  was  based — that  assumes  that  if  the  coroner  had  the 
right  to  disregard  the  objection  to  answer  on  the  ground  that  it 
would  tend  to  incriminate  her,  he  is  bound  to  set  out  his  finding  on 
that  point  We  find  no  authority  that  a  judge  should  set  it  out 
in  the  proceedings  at  alL  He  does  all  that  he  has  to  do  when  he 
decides  the  point  All  that  he  may  lawfully  find  he  has  found. 
We  must  assume  that  he  has  acted  rightly.    As  a  common 
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^'^'  practice,  when  such  objection  is  overruled  by  a  judge  he  merely 

1899  says  that  such  a  question  should  be  answered.     As  to  the  fifth 

In  re         ground,  I  have  dealt  with  that.     That  was  for  the  coroner  to 

ALLAOHAN.    j^^j^j^^  g^j^  there  is  nothing  to  show  in  this  matter  that  his  oon- 

Maddtn,  C.J,    (j^j^t  or  course  of  proceeding  was  in  any  way  an  impertineat 

departure  from  his  duty.    As  to  the  sixth  ground,  we  have 

decided  that  he  had  jurisdiction  ;  and  we  have  decided,  as  to  the 

seventh  ground,  that  he  has  not  exceeded  his  jurisdiction.    The 

rule  nisi  will  be  discharged. 

The  Attomey-Oeneral — We  do  not  ask  for  costs. 

Rule  nisi  discharged,  without  costs. 

Solicitor  for  applicant :  A.  E.  Jones. 

Solicitor  for  respondent :  Guinness,  Crown  Soligitor, 

w.  H.  M. 


Jufif.  9. 


F.C.  ATTORNEY-GENERAL  v.  JULES  RENARD  AND  COMPANY. 

[1898,  No.  368.] 

Cwtoma  Act8—lS90  (No.  1161),  ».  84 ;  No.  1471,  «.  9^Power8  of  Commimoner  qf 
Customs — Invoice — Ooods  —Forfeiture —  UndervcUttoUion, 

Where  it  appears  to  the  Commissioner  of  Customs  that  foreign  goods  entered 
at  the  Customs  for  ad  valorem  duty  are  in  an  invoice  or  entry  produced  by  the 
importers  undervalued,  all  such  goods  are,  under  sec.  84  of  the  Customs  Act  1890, 
forfeited,  or  liable  to  be  forfeited,  to  Her  Majesty. 

Points  of  law  reserved. 

By  order  of  Hood,  J.,  dated  30th  March  1899,  and  by  con- 
sent of  parties,  the  points  of  law  raised  by  the  pleadings  in  the 
action  were  set  down  for  argument  before  the  Full,  Court 

Amended  Statement  of  Claim. 

The  plaintiff  says  that — 

1.  The  defendants  are  a  firm  of  merchants  and  importers 
carrying  on  business  in  Little  Collins-street,  Melbourne,  in 
co-partnership,  under  the  style  or  name  of  Jules  Renard  and 
Company. 

2.  On  the  29th  October  1897  the  defendants  imported  into 
Victoria,  in  the  ship  Hebe,  and  thereafter  caused  to  be  unshipped 
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and  landed  in  the  port  of  Melbourne,  for  home  use  in  Victoria,  2J_1 

28  packages,  or  cases  containing  chairs,  the  said  packages    or  ^899 

ceases  and  their  contents  then  being  liable  and  subject  to  duties      Attornrt- 
^        .  Genrral 

of  custom.  v. 

3.  The    said    packages    or  cases  and  their  contents   were  ^^^c^^p^^T 
exported  by  the  manufacturers  of  the  chairs  from  Vienna,  in 

Austria. 

4.  The  defendants  on  the  29th  October  aforesaid,  in  pur- 
suance of  the  Customs  Act  1890,  entered  the  said  packages  or 
cases  and  their  contents  for  ad  valorem  duty  by  customs  entry 
No.  7056  of  the  29th  October  1897,  and  the  said  entry  stated 
the  value  of  the  goods  therein  refeixed  to  as  llol.  78.  4sd. 

5.  At  the  time  of  making  such  entry,  and  for  the  purpose  of 
verifying  (in  pursuance  of  the  Customs  Act  1890)  the  true  and 
real  value  of  the  goods  referred  to  in  the  said  entry,  the 
defendants  produced  an  invoice  as  and  for  the  genuine  and  only 
invoice  for  all  the  said  goods,  and  the  defendants,  by  their  duly 
authorized  agent,  servant,  or  shipping  clerk,  in  further  pur- 
suance of  the  said  Act,  made,  signed,  and  subscribed  a  declara- 
tion duly  signed  by  the  said  agent,  servant,  or  clerk,  and 
indorsed  or  printed  on  the  back  of  the  said  entry,  the  material 
parts  of  which  declaration  are  as  follows  : — 

I,  Walter  F.  Robinson,  do  hereby  declare  that  I  am  the 
agent  duly  authorized  by  Jules  Renard  and  Co.,  the  importers 
of  the  goods  mentioned  in  this  entry,  and  that  the  invoice  now 
produced  is  the  genuine  and  only  invoice  received  by  me  or  by 
any  other  person  to  my  knowledge,  or  which  I  expect  to  receive, 
of  all  the  goods  mentioned  in  this  entry,  and  contained  in  the 
packages  marked,  numbered,  and  described  therein ;  and  that 
the  value  of  such  goods  mentioned  in  this  entry  and  the  afore- 
said invoice,  and  therein  stated  as  ad  vol.,  1151.  17s.  4d. 
Fixed  Free  was,  to  the  best  of  my 

belief,  the  fair  and  real  market  value  at  which  such  goods  were 
ordinarily  sold  at  the  time  of  shipment  in  the  principal  market 
or  markets  of  the  country  whence  the  same  were  exported,  and 
without  any  deduction  because  of  the  exportation  thereof  on 
account  of  my  being  the  agent,  representative,  or  partner  of 
the  manufacturer,  seller,  consignor,  or  exporter  thereof,  or  for 
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'  any  other  special  consideration  whatever  other  than   such    as 

1899  would   be  allowed   in   the   ordinary  course   of    trade   to   any 

Attorney-      exporter  thereof;   and  that  the  price   paid  or  to  be  paid  for 

^  the  goods  and  stated  in  the  said  invoice  is  the  usual  and  ordinary 

andC^panT  P^^®  P®^^  ^^^  ®^^^   goods  in  the  country  whence  they  were 

exported.     And  I  further   declare  that     ....     nothing  on 

my  part,  nor  to  my  knowledge  on  the  part  of  any  other  person, 

has  been  done,  concealed,  or  suppressed   whereby  Her  Majesty 

the  Queen  may  be  defrauded  of  any  part  of  the  duty  lawfully 

due  on  the  said  goods. 

6.  It  thereupon  appeared  to  the  Commissioner  of  Trade  and 
Customs,  acting  in  the  exercise  of  his  office  and  under  and  by 
virtue  of  the  Ctustoma  Acta  in  respect  of  the  said  invoice  and 
entry,  that  in  the  said  invoice  and  in  the  said  entry  the  said 
goods  entered  for  ad  valorem  duty  as  aforesaid  had  been  and 
were  undervalued  with  intent  of  avoiding  the  payment  of  part 
of  the  duty  on  such  goods. 

7.  By  reason  of  the  premises,  the  plaintiff  contends  that  all 
the  said  packages  or  cases  and  all  the  said  goods  were,  under  the 
provisions  of  sec.  84  of  the  Customs  Act  1890,  forfeited,  or 
alternatively  liable  to  be  forfeited. 


10.  By  reason  of  all  the  matters  hereinbefore  set  forth  in 
this  statement  of  claim,  on.  or  about  17th  December  1897, 
certain  23  of  the  said  28  packages  or  cases  of  goods  were  seized 
on  behalf  of  Her  Majesty  by  the  proper  officer  of  customs  in  that 
behalf,  as  forfeited  under  the  said  sec.  84  of  the  Customs  Act 
1890,  as  the  property  of  Her  Majesty,  due  notice  whereof  has 
been  given  to  the  defendants. 

The  plaintiff  claims  a  declaration  that  the  said  packages  or 
cases  and  the  said  goods  were  duly  forfeited  or  liable  to  for- 
feiture under  the  provisions  of  sec.  84  of  the  Customs  Act  1890, 
and  also  that  the  same  are  now  the  property  of  Her  Majesty. 

Amended  Defence. 

The  defendants  say  that — 

1.  Subject    to  the  production  of    the  entry,  invoice,  and 
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declaration  mentioned  in  paragraphs  4  and  5  of  the  statement  ^'^' 

of  claim,  they  admit  the  first  five  paragraphs  thereof.  1899 

2.  They  do  not  admit  paragraph  6  of  the  statement  of  claim,  Attorney- 

and  submit  the  contention  of  law  raised  by  paragraph  7  to  the  CtBNMiAi, 

judgment  of  the  Court.  Julm  Rbnabd 

•*      ®  AND  Company. 


6.  They  will  contend  that  the  first  six  paragraphs  of  the 
statement  of  claim  disclose  no  cause  of  action,  for  that  it  is  not 
alleged  therein  that  the  said  goods  were  in  fact  undervalued  in 
the  said  entry  and  invoice,  nor  is  it  alleged  that  there  were  any 
facts  or  evidence  before  the  said  Commissioner  from  which  it 
could  reasonably  appear  to  him  that  the  said  goods  were  so 
undervalued  aforesaid  with  intent  of  avoiding  the  payment  of 
paji)  of  the  duty  upon  such  goods.  And  the  defendants  will 
contend  that  upon  the  true  construction  of  the  said  sec.  84  goods 
cannot  be  and  are  not  liable  to  be  forfeited  merely  because  they 
appeared  to  the  said  Commissioner  to  be  undervalued  with  such 
intent  as  aforesaid. 

IscmG  A.  Isaacs  (A.G.)  and  TF.  Paul  for  the  plaintiff. 

Mitchell  and  Coldham  for  the  defendemts. 

During  argument  reference  was  made  to  Bowling  v. 
Billings  (a) ;  Hopkins  v.  Smethiuick  Local  Board  (6) ;  Attorney - 
General  for  Jersey  v.  Turner  (c)  ;  Customs  Act  1890  (No.  1161), 
sees.  5,  84,  241,  265  ;  Act  No.  1471,  sec.  9. 

a'Beckett,  J.,  delivered  the  judgment  of  the  Court 
[a'Beckett,  Hodges,  and  Hood,  JJ.]  This  is  an  action  brought 
to  obtain  a  declaration  of  forfeiture  of  certain  goods  which  are 
alleged  to  have  been  forfeited  under  sec.  84  of  the  CvMoms  Act 
1890.  The  defence  to  the  allegations  of  the  statement  of  claim 
by  paragraph  6  raises  these  legal  questions  (His  Honor  read  them 
and  continued): — In  reference  to  that  defence,  an  order  was 
made  that  the  points  of  law  raised  by  these  paragraphs  should  be 

(a)  [1893]  19V.L.R.  61.  (6)  [1890]  24  Q.B.D.  712. 

(c)  [1893]  AG.  326. 
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^•^'  set  down  for  argument  before  the  Full  Court.    That  argument  we 

1899  have  heard,  and  it  turned  upon  what  is  the  proper  construction 

Attorney-  to  be  given  to  sec.  84  of  the  Customs  Act  1890.     This  section 

ENTERAL  jj^  terms  says  that  if  it  shall  appear  to  the  Commissioner  that 

Jules  Renakd  in  any  invoice  goods  entered  for  ad  valorem  duty  were  under- 

AND  COMFANT.  J  &  J 

valued    with    intent    to    avoid    the     payment    of    duty,    the 

LJ     goods  included   in   the   invoice    shall   be    forfeited.     So    that, 

reading  these  words   as   they  stand,   all  that  is   necessary  to 
produce  forfeiture   is  that   certain   facts  and   certain  motives 
should  appear  to  the  Commissioner  to  exist.     Then  it  is  said 
thai  the  powers  vested  in  the  Commissioner  are  so  large  that 
they  cannot  have  been  intended  to  be  as  large  as  the  language 
of  the  section  would  denote,  and  that  we  should  look  at  the  Act 
as  a  whole  and  the  other  sections  specially  providing  for  con- 
sequences in  several  instances  of  less  importance  to  importers, 
e.g.,  innocent  misrepresentation  of   the   value  of  goods.      The 
defendant  says  that  we  should   conclude  by  those  other   pro- 
visions that,    as  to   some   of    them,   they  should  be  imported 
into  sec.  84,  and  as  to  others  of  them,  that  they  are  so  opposed 
to    the  large  and  unlimited   construction   of  sec.   84   that   we 
should  restrict  it  in  its  literal  meaning.     Now,  we  do  not  say 
that  there  are  not  provisions  in  this  Act  which  contrast  some- 
what strangely   with   these   provisions   of   section   84.     There 
seems  to  be  in  some  c&ses  a  protection  given  in  minor  matters 
which  is  not  given  in  the  case  of  the  more  serious  acts  men- 
tioned in  sec.  84.     But  the  question  is,  is  there  anything  which 
would  justify  the  very  wide  departure  from  the  language  of 
this  section,  and  would  answer  the  purpose  of  the  defendant 
and  impose  obligations  on  the  plaintiff  similar  to  those  in  the 
other  sections. 

The  argument  on  the  defendants'  part  would  be,  of  course, 
greatly  strengthened  if  these  provisions  in  sec  84  were  found  to 
be  altogether  irrational,  and  produced  results  not  reconcilable 
with  any  proper  administration  of  the  Act  with  regard  to 
the  safety  of  the  persons  coming  under  these  provisions.  With 
reference  to  these  provisions  as  to  undervaluing,  we  have  to 
look  at  the  language  of  the  provisions  in  sec.  84,  in  which  the 
purpose  of  producing  forfeiture  is  declared  and  the  same  words 
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are  used — "  shall  appear  to  the  Commissioner  " — ^with  regard  to  ^^ 

the  intent  with  which  an  act  is  done.     Taking  the  first  portion  1899 

of  sec.  84,  it  has  two   branches.      One   is    "  if    any  package      Attorney- 
entered  for  duty  is  found  to  contain  goods  not  mentioned  in  the  ^ 

entry  or  invoice  ; "  the  other,  "  if  any  goods  are  found  which  do  ^^^''f^^J^Y 
not  correspond  with  the  description  thereof  in  the  invoice." 
That  is  a  matter  of  fact,  and  as  such  would  have  to  be 
proved  before  the  Commissioner  could  properly  assign  a 
motive  to  that  fact;  but  the  fact  itself  would  be  a  distinct 
breach  of  the  Act.  The  Commissioner's  discretion  in  saying 
that  was  done — that  the  omission  was  fraudulent  and  should 
produce  forfeiture  of  those  goods — could  only  come  into  force 
when  there  is  that  antecedent  fact  proved  and  established  in 
the  same  way  as  any  other  fact :  it  does  not  entitle  him  to 
forfeit  as  he  chooses.  But  the  law  says  that,  being  broken  in 
that  respect,  if  the  Commissioner  thinks  the  law  broken  with  a 
view  of  saving  the  duty  he  can  forfeit.  The  contention  for  the 
defendants  here  is  that  in  that  case,  as  well  as  in  the  particular 
ease,  it  would  be  necessary  for  the  plaintiff  in  order  to  succeed 
in  the  action  of  forfeiture  to  prove  by  such  evidence  as  this 
Court  would  act  upon,  not  only  the  fact  but  the  motive  for  the 
fact,  and  the  opinion  of  the  Commissioner  would  go  for  nothing. 
Then  we  come  to  the  branch  of  the  section  which  affects  this 
action.  It  is  true  that  there  there  is  a  change  in  the  language. 
All  that  need  appear  to  the  Commissioner  is  that  there  has  been 
an  undervaluation  which  has  been  made'  with  a  particular 
motive.  It  does  not  say  that  if  goods  are  undervalued  and 
it  appears  to  the  Commissioner  there  is  an  undervaluation 
with  intent  to  avoid  payment  of  duty  he  may  forfeit,  but  it 
puts  these  omissions  as  matters  which  ''  may  appear  to  the  Com- 
missioner." But  although  that  is  so  we  cannot  disregard  the  fact 
that  with  reference  to  undervaluation  the  Customs  Act  1890 
contains  a  series  of  provisions  which  make  that  a  matter  of 
contest  in  which  the  importer  can  be  heard  to  support  his  view 
in  the  manner  provided  by  the  Act,  although  the  decision  of  the 
Commissioner  upon  that  subject  after  hearing  the  other  side  is 
a  final  decision.  Certain  consequences  follow  upon  the  under- 
valuation, and  with  these  this  Court  cannot  interfere.     Though, 
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^•^'  for  reasons  which  suggest   themselves  to   our  minds  as  satis- 

1899  factory,  the  Legislature  may  have  thought  it  a  fitting  thing  not 

Attorney-  to  limit  the  Commissioner's  powers  to  cases  in  which  there  had 

ENEBAL  \yQQjx  this  proccss  under  the  Act,  it  may  have  had  and  probably 

Jules  Ren ARD  ^jj^j   ij^yg   jj^   mind   the    fact   that   the   powers   would   not  be 
AiTD  Company.  ^  ^  ^    ^ 

exercised  unless  there  had   been  a  mode   of  ascertaining  the 

A.' Beckett  J 

!_•     real  value  which  the  Act  provided,  or  at  all  events   that  it 

was  competent  for  him  to  resort  to  that  process.  His  finding 
involves  two  points — the  one  an  undervaluation,  and  the  second 
an  undervaluation  caused  by  certain  motives — and  the  Act  sup- 
plies a  means  of  settling  the  first  point  by  the  procedure  which 
takes  place  in  all  cases  where  there  is  a  difference  of  opinion 
between  the  Customs  authorities  and  the  person  passing  the 
goods.  But  the  powers  of  the  Commissioner  are  not  limited 
by  his  having  to  require  that  the  antecedent  process  should  be 
gone  through,  and  there  may  have  been  good  reasons  for  the 
change  in  language  from  the  first  part  of  the  section  to  which 
I  have  referred,  leaving  not  only  motives  but  non-compliance 
with  the  law  in  the  hands  of  the  Commissioner,  such  power 
being  described  in  the  Act  by  the  words  "  shall  appear  to  the 
Commissioner."  We  think,  therefore,  although  it  is  manifest 
that  a  person  may  have  a  decision  given  against  him  which 
he  cannot  insist  shall  be  decided  by  other  means,  that  power 
is  conferred  upon  the  Commissioner  by  language  so  strong  that 
we  feel  we  are  not  at  liberty  to  restrict  the  meaning  of  the 
section  or  to  hold  that  it  means  less  than  it  says.  For  that 
reason  we  hold  that  the  cause  of  action  exists.  We  answer  the 
questions  in  favour  of  the  plaintiff*,  with  costs. 

Solicitor  for  the  plaintiff":  Ouinness,  Crown  Solicitor. 
Solicitors  for  the  defendants  :  Brake  <fc  Oair. 

R.  H.  c. 
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[DIVORCE  AND  MATRIMONIAL  CAUSES  JURISDICTION.!  P.C. 

BELTON  V.  BELTON.  18»9 

June  21. 
Divorce  —  Desertion  —  Petition  —  Dismissal  —  I^esh   petition  —  Same   ground —  

Marriage  Act  1890  (No.  1166),  s,  74.  ' 

In  1894  a  husband's  petition  for  dissolution  of  his  marriage  on  the  ground  of 
desertion  was  dismissed.  At  the  same  time  a  cross-petition  by  his  wife  for  dis- 
solution on  the  ground  of  misconduct  was  also  dismissed.  Marital  relations 
between  the  parties  were  not  resumed,  although  the  husband  made  several 
attempts  to  induce  the  wife  to  live  with  him  again.  In  1898  the  husband  filed  a 
fresh  petition  for  dissolution  on  the  ground  of  desertion. 

Hddy  affirming  A'Beckett,  J.  [ante,  p.  683),  that  no  new  desertion  had 
occurred. 

Appeal  from  a  judgment  of  A*Beckett,  J.,  reported  ante,  p. 
683,  wherein  the  facts  are  fully  stated. 

Schutt  for  the  appellant — There  can  be  desertion  without  a 
resumption  of  cohabitation.  The  statement  in  Fitzgerald  v. 
Fitzgerald  (a)  is  merely  a  dictum. 

[Hood,  J.    It  has  been  followed  many  times. 

Hodges,  J.  It  is  of  the  very  essence  of  the  matter  that  the 
parties  should  have  come  together  since  the  previous  suit] 

That  case  is  distinguishable.  There  was  no  attempt  as  here 
to  resume  cohabitation.  If  the  parties  separated  immediately 
after  the  marriage  ceremony,  then,  according  to  that  authority, 
there  could  be  no  desertion. 

[Hodges,  J.  The  assumption  is  that  cohabitation  means  the 
whole  marital  relation.  There  must  be  an  existing  status,  and 
although  the  parties  never  came  under  the  same  roof,  the  status 
existed  immediately  the  ceremony  was  performed — that  is  to 
say,  they  stood  in  the  relation  to  each  other  as  man  and  wife. 
So  that  if  she  left  him  at  the  church  door  there  would  be 
desertion. 

Hood,  J.  The  learned  Judge  found  in  the  first  case  that  the 
wife  was  wronged,  and  therefore  he  would  not  grant  a  divorce. 
The  first  three  years'  desertion  was  rightful  on  her  part,  so  that 
at  the  end  of  that  time  the  petitioner  had  to  put  her  in  the 
wrong.] 

(a)    [1869]  L.R.  1  P.  &  D.  694. 
V.L.R.,  Vol.  XXIV.  M  M  M 
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^^'  The  petitioner  has  done  everything  in  his  power  to  get  her 

1899  back. 

Bklton  [Madden,  CJ.     He  cannot  expiate  his  offence.] 

Bkmon.  During  argument  the  following   authorities  were  referred 

to: — Weeding  y.  Weeding  and  Rose  (6);  Bdton  v.  BeLton  (c) ; 
De  Laubenque  v.  De  Laubenqv^  (d) ;  Johnston  v.  John- 
ston (e)  ;  Collard  v.  CoUard  ( /)  ;  Bishop  on  Mai^riagey  vol.  L, 
sec.  783. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden, 
C.J.,  Hodges  and  Hood,  JJ.]  In  this  case  a  suit  was  tried 
before  A'Beckett,  J.,  in  which  a  husband  sought  a  divorce  from 
his  wife  on  the  ground  of  desertion,  and  his  wife  sued  in  a  cross- 
petition  for  a  divorce  on  the  ground  of  adultery.  Both  petitions 
were  then  dismissed  by  the  Judge,  who,  as  to  the  desertion,  found 
that  the  wife,  then  living  apart  from  her  husband,  had  originally 
left  him  justly,  and  not  in  a  wrongful  manner,  by  reason  of  his 
ill-treatment.  She  has  remained  separate  from  him  ever  since 
that  decree  till  now,  and  in  precisely  the  same  circumstances  as 
at  first.  She  has  done  nothing  to  condone  the  husband's  wrong- 
ful act,  which  made  her  leave  him  in  a  just  and  proper  manner. 
Since  that  first  unsuccessful  suit  the  husband  has  made  efiTorts 
to  induce  her  to  resume  cohabitation  with  him,  but  she  has 
refused  to  do  so.  We  think  then  that  the  result  is  that  the  wife's 
original  departure  from  his  roof  and  society  was  justified,  and 
she  has  done  nothing  since  then  to  make  that  act  unjustified,  or 
to  forgive  the  husband's  misconduct  and  so  make  her  conduct 
unjustified  in  the  first  instance.  We  think  that  the  husband 
cannot,  by  any  number  of  appeals  to  his  wife,  or  by  any  other 
effort  upon  his  own  part,  make  her  conduct  unjustified  or  change 
her  attitude  from  a  rightful  to  a  wrongful  one.  A'Beckett,  J., 
has  found,  in  the  second  suit  for  divorce  on  the  ground  of 
desertion  by  the  husband,  that  the  wife  was  right  in  leaving  him 
and  had  done  nothing  to  change  her  rightful  position  into  a 
wrongful  one.  There  was  nothing  new  in  the  meantime  which 
could  amount  in  law  or  fact  to  a  staying  of  desertion,  so  that  there 

(b)  [1890]  16  V.L.R.  596.  (e)     [1896]  21  V.L.R.  416. 

(c)  [1896]  16  A.L.T.  142.  (/)  [1896]  2  Argua  L.R.  21; 

(d)  [1899]  P.  42. 
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was  no  deserfcion  entitling  the  husband  to  a  divorce.      We  think  ^'^' 

His  Honor's  view  of  the  facts  is  right,  and  in  any  case  he  was  i^^® 

entitled  to  his  decision  upon  the  facts,  and  we  think  also  that  Belton 

in  point  of  law  he  is  right.     FitzjeraZd  v.  Fitzgerald  (g)  is  clear  bbmon. 

upon  the  point.     We   therefore   think   this  appeal  should   be  Maddm  C  J 

dismissed. — 

Hood,  J,  The  desertion  of  the  husband  by  the  wife  was 
found  to  have  been  caused  in  the  first  instance  by  the  husband's 
misconduct.  The  effect  of  our  allowing  this  appeal  would  be  to 
say  to  the  wife  that  she  must  either  condone  that  offence  or 
be  divorced — ^a  course  which  is  impossible. 

Appeal  diamiaaed. 

Solicitor  for  petitioner :  J.  S,  Hobday. 

R.  H.  c. 


UMPHELBY  r.  GREY.  1898 

mrui — Con^mction — Powers  of  trustees — Power  of  management—Power  to  carry  [_  *    ' 

on  station  business — Power  to  buy  land — Implied  power  to  rent  land — Implied      A*Beekeit^  J, 

power  to  accept  surrender  qf  a  lease  by  a  tenant— Implied  power  to  mortgage      

in  order  to  carry  on  business—  Implied  power  to  purchoM  stock — Solicitor  also 
trustee — Profit  costs — Costs  of  solicitor  trustee  for  acting  as  solicitor  to  estate  in 
matters  other  than  actions — Costs  of  solicitor  for  himself  and  co-trustees  in 
defending  action. 

Where  trastees  under  a  will  have  power  to  manage  and  carry  on  a  station 
property,  they  have  power  to  take  a  lease  of  contiguous  lands,  the  occupation 
of  which  is  almost  essential  to  the  beneficial  management  of  the  station, 
especially  where  the  will  gives  them  power  to  buy  outright  such  lands  if  they 
think  it  advantageous  to  the  estate. 

Trustees  of  a  will  who  lease  a  property  to  a  lessee  who,  while  the  lease  is  still 
subsisting,  they  think  may  not  be  able  to  pay  his  rent,  cannot  be  said  to  act  in 
breach  of  trust  by  entering  into  possession  of  the  property  by  agreement  with 
the  lessee  if  they  have  an  honest  belief  that  it  is  for  the  benefit  of  the  trust, 
although  there  may  be  no  express  power  under  the  will  to  make  arrangements 
with  lessees  or  to  accept  surrenders  of  leases. 

A  testator  who  was  the  owner  of  a  station  and  the  stock  upon  it,  and  carried 
on  thereon  the  occupation  of  a  grazier,  died  leaving  a  will  which  empowered  his 
trustees  to  carry  on  the  business,  and  for  that  purpose  to  use  the  capital  as  well 
as  the  income  of  the  estate,  pending  its  realization  and  the  postponed  division  of 
bis  estate.     It  also  gave  them  power  to  sell  the  stock  and  to  let  the  station. 

Heldj  that  the  power  of  carrying  on  the  business  was  not  limited  to  a  con- 
tinuing of  the  business  immediately  after  his  death,  but  applied  at  any  time 

(y)    L.K.  I  P.  &  D.  694. 
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when  the  property  might,  after  having  been  let,  be  tinoccnpied  by  a  tenant,  and 
TTmphrlbt       ^'^^^^  *^<^^  circumstances  authorized  them  to  purchase  stock  to  graze  upon  it, 
i;^  and  for  the  purpose  of  making  such  purchase  to  mortgage  the  estate. 

Gbkt.  a  solicitor  who  is  one  of  several  trustees  under  a  will  can  act  as  solicitor  to 

the  trustees  in  defending  an  action  for  alleged  breach  of  trust,  and  can  charge 

^^^*  '^'  for  his  services  and  obtain  ordinary  costs  ;  but  he  cannot  charge  agaiust  the 
estate  profit  costs  in  matters  in  which  he  and  his  partners  have  acted  generally 
ajB  solicitors  to  the  estate. 

Action  by  Ellen  Amelia  XJmphelby  and  her  infant  children 
by  Thomas  Frederick  Umphelby,  their  next  friend,  and  Charles 
Edward  Ernest  Umphelby  against  Joseph  Henry  Grey,  Edwin 
Henry  Austin,  and  Herbert  Arthur  Austin,  the  present  trustees 
of  the  estate  of  the  late  Thomas  Austin,  of  Barwon  Park,  and 
Albert  Austin  and  Austin  Albert  Austin,  for  execution  of  the 
trusts  of  the  will  and  codicils  of  the  said  Thom&s  Austin  under 
the  direction  of  the  Court,  for  certain  declarations  of  breach  of 
trust  by  the  trustees,  and  for  accounts  and  inquiries. 

By  his  will,  dated  the  16th  October  1868,  the  late 
Thomas  Austin  appointed  Albert  Austin,  Austin  Mack, 
and  Thomas  Millear  to  be  trustees  and  executors  thereof, 
and  after  certain  specific  gifts  and  a  pecuniary  legacy  of 
2000i.  to  his  widow,  devised  his  residence  with  the  pre- 
emptive section  on  which  it  was  situate  and  certain  adjoining 
lands  to  his  wife  during  her  widowhood,  and  he  devised 
all  his  real  estate,  subject  as  to  the  pre-emptive  section  to 
the  estate  of  his  wife,  and  the  residue  of  his  personal  estate 
upon  trust  for  sale,  conversion,  and  collection,  with  a  power  of 
postponement  of  the  sale  and  conversion  for  such  time  as  to 
them  should  seem  expedient,  and  he  declared  that  if  his  wife 
should  at  any  time  or  times  before  the  hereditaments  devised  to 
her  for  her  life  should  be  sold  elect  not  to  reside  thereon  the 
trustees  should,  during  so  long  time  as  she  should  so  elect  and 
should  cease  to  reside  there,  pay  to  her  the  yearly  rent  of 
2501,  in  lieu  of  the  use  and  enjoyment  to  her  of  the  lands  and 
hereditaments.  And  he  then  provided  as  follows : — "  And  I 
empower  my  said  trustees  in  the  meantime  and  during  the  sus- 
pense of  any  such  sale  to  demise  and  lease  or  join  with  any 
partner  or  partners  of  mine  in  demising  leasing  and  letting  all 
my  said  real  and  personal  estate  stations  stock  and  chattels  real 
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or  any  of  them  or  any  part  or  parts  thereof  respectively  from  ^^^ 

year  to  year  or  for  such  term  or  terms  of  years  at  and  under  Umphelbt 
such  rent  covenants  and  conditions  as  to  them  shall  seem  advan-  Gbet. 
tageous  and  proper  with  power  also  to  let  the  same  real  and  ^  Btckeu^  J. 
personal  estate  stations  stock  and  chattels  real  or  any  of  them 
or  any  part  or  parts  thereof  respectively  at  any  valuation  or  by 
tender  or  otherwise  as  my  said  trustees  in  their  discretion  may 
see  fit  or  think  advisable  and  for  all  or  any  of  the  purposes 
aforesaid  to  make  enter  into  and  execute  proper  and  valid 
contracts  demises  and  leases  of  or  relating  to  the  same  respec^ 
tively.  .  .  .  And  I  also  empower  my  said  trustees  in 
their  discretion  to  enter  into  and  take  possession  of  all  or 
any  part  or  parts  of  my  said  real  and  residuary  personal 
estate  and  to  conduct  manage  and  carry  on  the  same  either 
solely  or  jointly  with  any  partner  or  partners  of  mine  as 
aforesaid  to  the  best  advantage  and  for  the  purposes  aforesaid 
to  engage  and  employ  sufficient  agents  overseers  stockmen 
shepherds  servants  and  workmen  and  to  make  out  of  the 
income  or  capital  of  my  same  estates  such  outlay  as  they  may 
deem  expedient  and  advantageous  and  for  the  benefit  of  my 
estate/'  And  he  declared  that  his  trustees  should  out  of  the 
moneys  to  arise  and  be  produced  as  aforesaid  from  his  real  and 
residuary  personal  estate,  and  the  income,  accumulations,  and 
produce  thereof,  after  payment  of  his  funeral,  testamentary 
expenses,  and  debts  in  the  first  place,  pay  to  his  wife  during 
widowhood  an  annuity  of  lOOOi.,  and  subject  thereto  directed 
his  trustees  to  hold  the  said  moneys  and  the  income  thereof  in 
trust  for  his  children  in  equal  shares,  and  so  that  the  interest 
of  sons  should  become  absolutely  vested  when  they  should 
respectively  attain  21  years,  and  the  interest  of  daughters  when 
they  should  respectively  attain  21  or  marry,  and  the  trustees 
were  to  hold  the  share  to  which  each  daughter  should  become 
entitled  upon  trust  to  pay  an  equal  half-part  into  the  hands  of 
the  daughter  for  her  separate  use,  and  as  to  the  remaining 
half-part  upon  trust  to  settle  the  same  on  the  daughter 
and  after  her  death  on  her  children.  And  he  made  the  follow- 
ing provisions : — "  Provided  always  and  I  direct  that  my 
said    trustees    shall    out    of    the    moneys    which   shall    come 
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to  their  hands  or  hand  by  any  of  the  means  aforesaid  pay 
and  satisfy  when  and  so  often  as  the  same  become  payable  the 
yearly  or  other  rents  payable  for  or  in  respect  of  any  lands 
held  by  or  for  me  under  Crown  leases  and  of  which  lands  I  or 
some  person  or  persons  for  my  benefit  may  now  or  hereafter 
have  the  right  of  acquiring  the  fee  simple.  And  I  also  empower 
my  said  trustees  by  and  out  of  the  same  moneys  to  lay  out  and 
expend  such  sums  as  may  by  them  be  deemed  necessary  and 
proper  in  making  improvements  upon  any  such  leased  lands. 
And  I  also  empower  my  said  trustees  from  time  to  time  to 
purchase  the  fee  simple  of  any  lands  now  held  by  or  for  me 
under  Crown  leases  and  also  in  their  discretion  to  purchase  any 
other  other  lands  forming  or  which  may  form  part  of  or  be 
contiguous  or  near  to  any  station  run  estate  or  property  now 
held  by  or  belonging  to  me  or  which  may  be  held  by  or  belong 
to  me  either  solely  or  jointly  with  any  other  person  or  persons." 
The  testator  made  two  codicils  to  his  will,  one  on  the  3rd 
November  1868,  and  the  other  on  2l8t  November  1868,  and 
died  on  15th  December  1871.  Probate  of  his  will  and  codicils  was 
granted  to  the  executors  on  25th  April  1872.  The  testator  left 
a  widow,  four  daughters  and  four  sons.  The  daughters  were — 
Elizabeth  Harding,  wife  of  Doctor  William  Henry  Embling; 
Harriet  Mary  Austin,  wife  of  Sydney  Austin ;  Anna  Arundel, 
wife  of  the  plaintiff  Charles  Edward  Ernest  Umphelby,  and  the 
plaintiff  Ellen  Amelia,  wife  of  Thomas  Frederick  Umphelby, 
and  the  names  of  the  sons  were — Austin  Albert  Austin, 
William  John  Austin,  the  defendant  Edward  Henry  Austin,  and 
the  defendant  Herbert  Arthur  Austin.  The  testator  left  con- 
siderable real  and  personal  estate.  The  real  estate  had  not  yet 
been  sold.  By  an  indenture  dated  7th  March  1876,  made  between 
the  said  Thomas  Frederick  Umphelby  of  the  first  part,  the 
plaintiff  Ellen  Amelia  Umphelby  (then  Austin)  of  the  second 
part,  the  said  three  executors  of  the  third  part,  and  the  said 
Austin  Albert  Austin  and  the  plaintiff  Charles  Edward  Ernest 
Umphelby  of  the  fourth  part,  after  reciting  that  the  plaintiff 
Ellen  Amelia  Umphelby  (then  Austin)  had  out  of  the  half -share 
directed  to  be  paid  to  her  received  2000i.  and  l750i.,  and  that  a 
marriage  was  to  be  solemnized  between  her  and  the  said  Thomas 
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Frederick  Umphelby,  and  that  the  balance  of  the  said  half-share  ]^ 

and  the  other  half-share  were  to  be  settled  in  the  manner  in  the  Umphklby 
said  indenture  appearing,  she  the  said  Ellen  Amelia  Austin  Grkt. 
assigned  and  the  executors  as  to  the  half-share  to  be  settled  A*Beckeu,  J. 
confirmed  to  the  said  Austin  Albert  Austin  and  the  plaintiff 
Charles  Edward  Ernest  Umphelby  all  her  share  and  interest  in 
the  testator's  estate  upon  trust  for  investment,  and  to  pay  the 
income  of  the  half-share  directed  by  the  will  to  be  paid 
to  her  during  her  life  for  her  separate  use  without 
power  of  anticipation,  and  after  her  death  upon  certain 
trusts  for  her  children,  and  as  to  the  other  half  directed 
by  the  will  to  be  settled  to  pay  the  income  to  the  said 
plaintiff  for  her  separate  use  without  power  of  anticipa- 
tion. The  plaintiff  Ellen  Amelia  Umphelby  was  married  to  the 
said  Thomas  Frederick  Umphelby  on  the  8th  March  1876,  and 
the  plaintiffs  Ellen  Wilga  Marzetti  Umphelby,  Muriel  Maud 
Marzetti  Umphelby,  Thomas  Austin  Umphelby,  Vera  Yaroda 
Marzetti  Umphelby,  Myra  Elizabeth  Lydia  Marzetti  Umphelby, 
and  Kathleen  Ellice  Constance  Marzetti  Umphelby  were  the 
children  of  the  marriage,  and  were  all  under  21  years  of  age. 
By  an  indentuie  dated  26th  September  1889  the  defendant 
Albert  Austin  was,  in  pursuance  of  the  power  contained  in  the 
indenture  of  the  7th  March  1876,  substituted  for  Austin  Albert 
Austin  as  a  trustee  of  such  indenture.  By  an  indenture  dated 
23rd  October  1890  the  defendants  Edwin  Henry  Austin,  Herbert 
Arthur  Austin,  and  Joseph  Henry  Grey  were,  in  pursuance  of 
the  power  contained  in  the  will,  appointed  as  trustees  of  the  will 
and  codicils  in  place  of  Albert  Austin,  Austin  Mack,  and  Thomas 
Millear. 

The  statement  of  claim  alleged  that  the  sheep  station  known 
as  Barwon  Park,  which  was  the  principal  asset  of  the  testator's 
estate,  was  leased  to  Sydney  Austin  in  1890  for  a  term  of  five 
years  ending  on  the  15th  December  1896,  at  a  rent  of  63622.  14^. 
per  annum.  The  defendants  Edwin  Henry  Austin,  Herbert 
Arthur  Austin,  and  Joseph  Henry  Grey  on  the  7th  July  1893 
accepted  from  Sydney  Austin  a  surrender  of  this  lease  as  from 
the  16th  June  1893,  and  purchased  from  him  his  live  stock  on 
the  station  for  18,2212.  Is,  6d,,  and  had  since  carried  on  and 
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managed  the  business  of  the  station  as  sheep  farmers.    For  the 
purpose  of  purchasing  such  stock  such  defendants,  on  the  23rd 
July,  1893,  borrowed  16,500i  on  the  security  of  two  mortgages — 
one  for  10,500?.,  and  the  other  for  6000i.,  and  interest  at  5J  per 
centum   per    annum.      The  surrender  of    the   lease    and    the 
purchase  of  the  stock,  and  the  management  of  the  estate  as  a 
sheep   farm,   and    the    borrowing  of    the    said    moneys,    had 
diminished  the  estate  and  caused  great  loss  thereto,  and  such 
acts  were  done  in  breach  of  the  duty  of  the  trustees  under  the 
will  and  codicils.     In  addition,  or  in  the  aJternative,  such   acts 
had  been  done  negligently  and  improvidently,  and  by  the  wilful 
default  of  the  defendant  trustees  of  the  will  and  codicils,  and 
with  the  view  of  benefiting  Sydney  Austin.     The  said  defen- 
dants had  also  paid  to  the  testator's  widow  out  of  the  income  of 
the  estate   since   the  year  1885  the   sum  of  450i.  per  annum 
instead  of  250L  as  rental  for  the  use  of  the  pre-emptive  section 
and   the   other  lands   devised   therewith   to   the  widow.      The 
defendant  Joseph  Henry  Grey  was  a  solicitor,  and  a  member  of  the 
firm  of  Taylor,  Buckland  and  Gates,  solicitors,  but  notwithstand- 
ing the  premises  the  trustees  had  allowed  the  said  solicitors  to 
deduct   or   receive   from    the   funds   of   the  estate  profit  costs 
for   work   done    or   alleged    to    be    done  for   the   estate,  and 
also  commission  for  procuring  and  negotiating  the  said  loans 
of  10,500i.  and  60001.     The  defendant  Albert  Austin  was  not 
willing  to  be  a  plaintiff  in  the  action.     The  defendant  Austin 
Albert  Austin  was  sued,  and  was  authorized  by  order  of  a  judge 
to  defend  the  action  on  behalf  of  himself  and  all  the  persons 
interested  under  the  will  and  codicils  other  than  the  plaintiflTs 
and  the  defendants  Edwin  Henry  Austin  and  Herbert  Arthur 
Austin.     The  defendant  trustees  of  the  will  and  codicils  alleged 
that  all  the  beneficiaries  thereunder,  who  were  numerous,  had 
consented  to  the  breaches  of  trust  aforesaid. 

The  plaintiffs  by  their  statement  of  claim  claimed  execution 
of  the  trusts  of  the  will  and  codicils  under  the  direction  of  the 
Court ;  a  declaration  that  the  defendants  Grey,  Edwin  Henry- 
Austin,  and  Herbert  Arthur  Austin  ought  to  account  for  and 
pay  into  the  funds  of  the  estate  all  losses  incurred  by  the  estate 
in  respect  of  the  matters  aforesaid ;  or  a  declaration  that  they 
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ought  to  account  for  and  pay  to  such  of  the  persons  interested 
under  the  will  and  codicils  as  were  found  on  inquiry  or  other- 
wise not  to  have  consented  to  such  breaches  of  trust  such  share 
of  the  amount  of  the  said  losses  as  was  properly  attributable  to 
their  respective  interests;  or  a  declaration  that  they  ought  to 
account  for  and  pay  to  the  trustees  of  the  settlement  of  7th 
March  1876  such  share  of  the  amount  of  the  said  losses  as  was 
properly  attributable  to  the  interests  settled  thereby ;  all 
necessary  accounts  and  inquiries  ;  a  declaration  that  the  said 
defendants  ought  to  account  for  the  difference  between  450Z.  and 
2501.  paid  to  the  testator's  widow  from  year  to  year  for  the  rent 
of  the  pre-emptive  section  and  the  other  lands  devised  there- 
with ;  and  a  declaration  that  the  trustees  were  not  entitled  to 
credit  for  the  amount  paid  or  allowed  to  their  solicitors,  Messrs. 
Taylor,  Buckland  and  Qates  for  costs  other  than  costs  out  of 
pocket  and  for  commission.  So  much  of  the  evidence  as  is 
material  to  this  report  appears  in  the  judgment. 

Higgina  and  Deihridge  for  the  plaintiffs. 

Topp  and  Hayes  for  the  defendants,  Joseph  Henry  Grey, 
Edwin  Henry  Austin,  and  Herbert  Arthur  Austin,  the  present 
trustees  of  the  will  and  codicils — The  plaintiffs  have  not  proved 
that  there  is  or  will  be  a  loss  of  either  capital  or  income  from 
the  alleged  breaches  of  trust.  The  Court  will  not,  it  is  sub- 
mitted, order  an  inquiry  as  to  what  loss  has  occurred  before  it 
is  proved  that  there  has  been  a  loss.  It  is  further  submitted 
that  there  has  been  no  breach  of  trust.  The  trustees  are  given 
by  the  will  power  to  carry  on  the  business  of  the  testator 
as  a  grazier,  even  in  partnership  with  others,  and  it  is  submitted 
that  that  gives  them  both  a  power  to  lease  land  for  the  purposes 
of  carrying  on  and  a  power  to  mortgage  for  the  purpose  of 
buying  stock  wherewith  to  carry  on.  The  former  was  decided 
by  your  Honor  in  an  unreported  case  of  McLeUand  v.  Howell  (a) 
on  26th  November  1896. 

(a)  The  circamBtanceB  of  this  case  which  was  of  extremely  rich  soil,  grow- 

were  very  special,  and  the  order  was  ing  grass  which  was  so  rich  as  to  be  unfit 

made  by  consent.    There  the  testator  to  feed  young  sheep  on,  as  it  gave  them 

owned   a   property    called    Chocolyn,  worms.     He  purchased  for  and  leased 
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[a'Beckbtt,  J.  The  question  of  the  power  to  mortgage  was 
dealt  with  in  a  ca^e  of  In  re  Blox8ome*8  Will  (6),  which  is  very 
meagrely  reported,  but  from  which  it  would  appear  that  Mr. 
Justice  Owen  held  that  a  power  to  manage  and  order  all  the 
affairs  of  a  station  as  regarded  the  carrying  on  of  the  testator  s 
grazing  aifairs  included  a  power  to  mortgage  for  that  purpose. 
It  may  be  the  learned  Judge  went  on  the  words  "  order  all  the 
affairs  "  of  the  station.     It  also  was  a  friendly  case.] 

The  executors  have  full  power  under  the  will  to  manage  the 
estate.  These  are  matters  of  management  of  the  estate.  Tou 
can't  have  a  station  without  stock  of  some  kind.  It  is  therefore 
submitted  that  the  power  of  carrying  on  the  station  includes  the 
right  to  purchase  stock  when  for  any  reason  there  are  not  snj 
stock. 

[a'Beorett,  J.  It  seems  to  have  been  desirable  from  the 
trustees'  point  of  view  to  have  the  place  in  occupation  at  once. 
The  sheep  were  on  the  spot.  If  there  was  any  doubt  as  to 
Sydney  Austin  being  able  to  pay  the  amount  of  his  rent  from 
time  to  time  it  was  the  best  possible  thing  to  do,  and  it  seems  to 
me  improbable  that  two  of  the  three  trustees  who  had  them- 
selves interests  should  give  away  money  to  their  relation. 
There  was,  I  understand,  no  lease.] 

There  was  no  lease ;  there  was  merely  an  agreement  em- 
bodying certain  terms  which  would  have  required  him  to  take 
a  lease  if  desired.  There  was  therefore  no  real  surrender. 
There  was  em  agreement  to  put  an  end  to  it  If  the  trustees  act 
in  good  faith  (and  there  is  no  suggestion  that  they  did  not  in 
this  case),  and  if  they  do  not  act  negligently  (and  no  negligence 
has  been  proved),  they  have  power  under  the  Trusts  Act  1896, 
No.  1421,  sec.  11,  sub-sec.  (2)  to  abandon  any  debt,  claim,  or 


from  his  wife  another  property  some 
miles  away,  where  the  grass  was  better 
adapted  for  breeding  and  rearing  sheep, 
and  bred  and  reared  them  thereon  while 
young,  and  then  removed  them  to 
Chooolyn.  He  died  leaving  a  will  giv- 
ing power  to  carry  on  his  business  of  a 
sheep  grazier,  but  giving  no  power  to 
lease  land.  The  lease  from  his  wife 
having  oome  to  an  end,  and  the  time 


being  extremely  bad  for  selling,  the 
interests  of  all  the  parties  was  un- 
doubtedly to  carry  on  the  grazing  busi- 
ness. It  could  best  be  carried  on  as  the 
testator  had  carried  it  on,  and  the 
Court,  by  consent  of  all  the  parties 
interested,  sanctioned  the  trustees 
taking  a  lease  from  the  widow  at  a  very 
considerable  undervalue. — Ed. 
(6)    [1889]  N.S.W.  Q  W.N.  84. 
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thing  whatever  relating  to  the  estate,  and  for  that  purpose 
may  give  releases.  This,  it  is  submitted,  gives  them  authority 
to  accept  a  surrender  of  a  lease  or  abandon  an  agreement  with 
a  tenant,  especially  where  there  is  a  power  of  management  given 
by  their  instrument  of  trust.  One  of  two  executors  may  accept 
a  surrender  of  a  lease  which  they  have  in  right  of  their  testator : 
WoodfcdVs  Landlord  and  Tenant  (15th  ed.),  326;  Sheppard's 
Touchstone  (7th  ed.),  303. — A  fortiori  they  have  power  to  do  so 
when  it  is  a  lease  granted  by  themselves.  As  to  profit  costs, 
these  defendants  are  willing  to  refund  them,  as  stated  in  the 
amended  pleading. 

[a'Beckett,  J.  Those  are  the  costs  prior  to  this  action,  for 
acting  as  trustee  to  the  estate.  If  they  are  entitled  to  the  costs 
of  this  action  out  of  the  estate,  will  the  solicitor  trustee  be 
entitled  to  profit  costs  of  action  ?] 

Tes ;  he  is  entitled  to  appear  in  an  action  as  solicitor  for 
himself  and  co-trustees,  who  are  also  beneficiaries,  and  get 
ordinary  costs  for  so  appearing :  Cradock  v.  Piper  (c),  followed 
in  Re  Barber  (d),  Stone  v.  Lickoriah  (e),  and  other  cases.  The 
plaintiff,  Mrs.  Umphelby,  was  aware  of  and  concurred  in  the 
alleged  breach  of  trust.  Under  the  Trusts  Act  1896  (No.  1421) 
she  is  liable  to  have  her  share  impounded  to  make  good  the 
breach  of  trust  to  the  other  beneficiaries,  euid  if  it  is  decided 
that  there  has  been  a  breach  of  trust  we  ask  that  this  should  be 
done.  Even  if  the  plaintiffs  are  successful  as  to  the  breaches  of 
trust  alleged,  the  infant  plaintiffs  should  get  no  costs,  as  they 
are  joined  with  an  fiwiult  plaintiff  who  concurred  therein :  Lane  v. 
Loughnan  (J),  Further,  the  children  are  not  shown  to  be  and 
probably  will  not  be  hurt  by  any  loss  arising  from  the  breaches 
of  trust.  They  are  really  matters  which  affect  the  income  and 
not  the  capital,  except  the  mortgage,  which  will  probably  be  paid 
off  long  before  they  became  absolutely  entitled.  They  have  a 
contingent  interest  only,  taking  nothing  unless  they  attain  21. 
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Ooldsm/Uh  for  the  defendant  Albert  Austin  merely  appeared 
to  say  that  he  was  not  now  a  trustee  of  the  will. 


(c)  [I860]  1  Mac.  &  6.  664. 
(cf)  [1886]  34  Cb.  D.  77- 


(e)  [1891]  2  Ch.  363. 

(/)  [1881]  7  V.L.R.  (E.)  19. 
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Sanderson  for  the  defendant  Austin  Albert  Austin. 

Higgina  in  reply — The  defendants  Grey,  E.  H.  Austin,  and 
H.  A.  Austin  are  no  longer  exiting  as  executors.  All  liabilities 
of  the  estate  having  been  long  since  paid,  they  are  trustees 
only.  As  trustees  they  had  no  power  to  mortgage  for  any 
purpose.  The  power  of  management  does  not  imply  either  a 
right  to  mortgage  or  to  lease  property  or  to  accept  an  abandon- 
ment of  an  agreement  of  tenancy.  The  evidence  shows  that 
the  amounts  going  to  beneficiaries,  whether  income  or  capital, 
has  been  and  will  be  diminished  by  the  trustees  abandoning 
their  rights  against  Mr.  Sydney  Austin,  who  has  always  been 
able  to  carry  out  his  agreement.  He  had  plenty  of  property,  and 
merely  for  a  time  wanted  ready  cash.  There  was  no  dispute 
between  him  and  the  trustees  as  to  rights,  and  it  is  submitted 
that  sec.  11  of  the  Trusts  Act  1896  only  applies  to  such  cases. 
It  is  submitted  that  in  any  case  the  consent  by  the  plaintiff  Mrs. 
Austin  would  not  be  binding  on  her.  Under  the  will  she  is 
restrained  from  anticipation.  When  about  to  concur  in  a  breach 
of  trust  it  was  the  duty  of  the  trustees  to  protect  her  from  so 
doing:  Bolton  v.  Cwrre  ((/).  The  defence  of  Grey,  E.  BL 
Austin,  and  H.  A.  Austin  is  as  trustees  and  not  as  beneficiaries, 
and  neither  Grey  nor  his  partner  was  entitled  to  act  as  solicitor 
for  them,  at  all  events  so  as  to  make  profit  out  of  it,  nor  is  he 
allowed  to  make  profit  costs  out  of  other  work  done  for  the 
estate :  Re  Barber  (h). 

[a'Beokett,  J.  The  point  as  to  the  costs  of  the  action  was 
raised  by  myself,  but  I  was  referred  to  cases  which  seem  to 
show  that  Mr.  Grey  would  be  entitled  to  his  ordinary  costa 
That  is  my  opinion  now.] 

The  principal  one  of  those  cases,  Cradock  v.  Piper  (i)  was 
discussed  in  Re  Barber,  and,  as  pointed  out  by  Chitty,  J.,  at  p. 
81  of  that  case,  the  solicitor  acted  first  for  himself ;  secondly, 
for  a  co-defendant  who  was  a  trustee ;  and  thirdly,  for  the 
cestuis  que  trust  Where  he  Ls  acting  for  himself  and  co- 
trustees in  the  business  of  the  trust,  it  is  submitted  that  he  is 


{g)    [1895]  1  Ch.  644. 


(A)    [1886]  34  Oh.  D.,  p.  81. 
(t)     [1850]  1  Mao.  &  Q.  664. 
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not  entitled  out  of  the  estate  to  profit  costs  of  an  action  any 
more  than  to  profit  costs  of  business  of  the  estate  other  than  an 
action. 

[Topp — In  In  re  Donaldson  {k)  it  is  put  by  Vice-Chancellor 
Bacon  thus : — "  I  cannot  allow  that  when  a  solicitor  happens  to 
be  trustee  he  is  to  be  treated  as  for  the  time  being  suspended 
from  practice  or  struck  off  the  rolls  so  far  as  regards  the 
matter  in  which  he  is  a  trustee.  I  do  not  think  he  is  to  be 
deprived  of  civil  rights  because  he  is  a  trustee."] 

That  case  has  been  strongly  commented  on  in  Re  Doody  {I), 
where  the  Court  of  Appeal  showed  that  they  did  not  approve 
of  the  decision  in  Cradock  v.  Piper,  although  as  the  facts  of 
the  case  they  were  dealing  with  did  not  require  it  they  did  not 
overrule  it.  An  examination  of  the  accounts  shows  a  necessity 
to  have  accounts  taken,  apart  from  the  question  of  whether  the 
plaintiff's  are  entitled  to  the  inquiry  as  to  how  much  has  been 
lost  to  the  estate  by  the  various  breaches  of  trust.  It  was  in 
any  case  necessary  to  bring  the  action  to  recover  the  commission 
and  the  profit  costs  paid  to  the  solicitor  before  action. 
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Topp,  by  permission  of  the  Court,  on  the  question  of  the 
costs  of  a  solicitor  trustee,  referred  to  The  London  Scottish 
Benefit  Society  v.  Chorley  Gratuford  and  Chester  (m). 


a'Beckett,  J.  I  shall  dispose  of  this  case  now,  as  the 
parties  are  here.  This  is  a  suit  brought  by  a  person  interested 
under  a  will  disposing  of  a  very  valuable  property,  by  which 
she,  suing  in  her  own  behalf  and  on  behalf  of  her  children 
entitled  in  remainder,  complains  that  there  have  been  certain 
breaches  of  trust  by  the  trustees  of  the  will — i.6.,  that  they  have 
done  things  under  the  will  which  the  will  did  not  authorize 
them  to  do ;  and  the  plaintiffs  further  assert  that  if  the  will 
tiid  authorize  them  they  were  done  negligently  and  improperly, 
and  with  a  desire  to  benefit  Sydney  Austin,  who  was  released 
from  the  obligations  of  lessee  in  his  interest,  and  not  for  the 
benefit  of  the  estate.     Then  there  is  a  charge  that  a  certain 


{k)    [1884]  27  Ch.  D.,  at  p.  550. 
(0     [1803]  1  Ch.  129. 


(m)  [1884]   12  Q.B.D.  452,  affirmed 
on  appeal  [1884]  13  Q.B.D.  872. 
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]^  property,  which  was  leased  from  the  widow,  was  leased  from 

Umphelby  her  without  any  authority,  and  that  this  was  a  breach  of  trust. 
Obey.  The  statement  of  claim  alleges  also — and  that  is  the  most 
A'Bed^u  J.  important  subject  of  complaint — that  a  mortgage  by  which  the 
money  was  raised  to  purchase  stock  when  Mr.  Sydney  Austin 
left  the  property  was  effected  without  any  authority  under  the 
will,  and  that  that  was  a  breach  of  trust  too.  I  put  aside,  at 
present,  the  complaint  affecting  certain  charges  made  by  the 
solicitors  in  respect  of  commission  and  profit  costs.  That  is  the 
character  of  the  action.  Generally  it  complains  of  those  things. 
Getting  rid  of  the  least  important  first,  that  which  affords  the 
leajst  diflSculty  as  to  its  bein^  within  the  powers  conferred  by 
the  will,  I  come  to  the  complaint  that  certain  property  was 
leased  from  the  widow.  That  appeal^  to  be  a  charge  Imsed  on  a 
misconception  of  what  the  will  meant.  The  will  says  that  if 
Mrs.  Austin,  before  the  lands  and  hereditaments  devised  to  her 
for  her  life  were  sold,  elected  not  to  reside  at  or  upon  the  same, 
the  trustees  shall  pay  her,  while  she  ceases  to  reside  there,  2501. 
a  year.  The  plaintiff  complains  that  they  have  given  her  450/.  a 
year,  and  that  for  the  use  of  the  lands  without  the  residence.  It 
is  a  complete  twisting  of  the  provision  of  the  will,  and  I  should 
say  a  misconception,  to  treat  it  as  applying  to  what  occurred.  That 
clause  in  my  view  has  nothing  to  do  with  it.  That  clause  pro- 
vided that  Mrs.  Austin  might  say  "I  am  going  out  eoid  you  must 
pay  me  so  much."  But  Mrs.  Austin  did  not  go  out.  They  wanted 
her  to  go  out,  and  they  made  terms  with  her,  and  there  is  nothing 
to  suggest  that  they  did  not  make  the  best  terms  they  could. 
These  trustees  were  beneficiaries  acting  in  their  own  interest,  as 
well  as  that  of  others.  I  regard  Mrs.  Austin  just  the  same  as  if 
she  were  an  independent  person  who  happened  to  have  a 
property  in  the  very  centre  of  the  estate  which  the  trustees  had 
to  manage.  For  years  past  it  has  been  so  manifestly  to  the 
advantage  of  the  carrying  on  of  the  estate,  whether  leased  to 
others  or  worked  by  themselves,  that  terms  were  made  with  the 
widow  to  use  certain  lands  with  a  right  to  use  a  certain  bridge. 
Assuming  that  the  trustees  had  power  to  carry  on  this  business, 
renting  this  property  and  obtaining  these  advantages  from  Mrs. 
Austin  were  beyond  all  doubt  almost  essential  to  the  beneficial 
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management  of  the  estate.  There  is  not  the  slightest  reason 
to  suppose  that,  if  they  could  have  got  land  elsewhere,  they 
would  not  have  made  themselves  independent  of  her.  I  think 
where  trustees  have  a  power  to  manage,  and  do  carry  on  a 
station,  it  would  be  going  too  far  to  say  that  they  have  not  a 
power  to  lease  contiguous  lands,  the  occupation  of  which  is 
almost  essential  to  the  beneficial  management  of  the  property. 
I  regard  with  reference  to  that  the  provision  in  this  will  which 
enables  them  to  buy  straight  out  contiguous  lands  if  they  think 
it  advantageous  to  the  estate,  and  I  think  it  would  be  going  very 
far  to  say  that,  however  advantageous  it  might  be  to  go  outside 
and  pay  something  for  a  right-of-way  from  one  man,  or  to  lease 
a  paddock  from  another,  that  it  would  be  a  breach  of  trust  to 
do  it.  Looking  to  all  the  powers  this  will  gives,  including  the 
power  to  axjquire  lands,  I  think  they  had  power  to  do  this.  The 
evidence  is  all  one  way  as  to  that  power  being  exercised  reason- 
ably as  a  matter  of  business.  That  is  the  matter  of  complaint 
about  which  I  feel  least  difficulty. 

Then  comes  the  position  of  affairs  which  led  to  these  trustees 
relieving  Mr.  Sydney  Austin  of  a  position  which  he  filled  as 
virtually  lessee  of  this  property  for  so  many  years.  What  they 
then  did  involves  certain  distinct  operations.  The  first  was  to 
take  possession  of  the  property  themselves,  and  by  so  doing 
virtually  terminate  his  lease.  The  circumstances  under  which 
that  was  done  were  the  banking  disaster,  which  changed  persons 
from  large  property-owners  into  men  having  liabilities  of  the 
heaviest  description — a  situation  of  panic  afiecting  all  interests. 
And  under  those  circumstances  Mr.  Austin  said — "  I  must  raise 
money  on  these  sheep — they  must  go.  I  am  not  able  to  pay 
my  liability."  That  is  what  he  said  to  the  trustees.  The  trustees 
have  given  evidence,  and  have  stated  that  they  had  grave  doubts 
as  to  whether  Mr.  Sydney  Austin  would  have  been  able  to  fulfil 
his  obligations,  and  that  the  situation  might  have  resulted  in  his 
insolvency  if  they  had  sought  to  compel  him  to  do  so.  I  am  not 
in  a  position  to  say  whether  he  would  or  would  not  have  been 
able  to  pay.  Perhaps  he  would.  But  I  believe  that  those  to 
whom  he  appealed  were  guided  by  a  consideration  of  their  own 
interests,  as  well  as  of  those  they  represented,  in  thinking  that  it 
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would  be  unwise  to  take  up  the  position — ^he  being  in  a  position  to 
sell  his  sheep  and  to  leave  the  land.  His  rent  was  not  due 
till  December  and  this  occurred  in  the  middle  of  the  year,  and 
they  might  view  with  reasonable  apprehension  his  statement 
that  he  might  be  unable  to  fulfil  his  obligations  as  lessee. 
Suppose  he  had  not  been,  and  they  had  done  nothing.  There 
was  this  land,  which  had  lately  been  cleared  of  rabbits.  The 
estate  had  been  got  into  good  order  and  he  had  there  a  very 
valuable  flock.  They  could  not  go  in  themselves  without  ter- 
minating his  lease.  There  was  this  land  uncared  for,  no  person 
looking  after  it,  and  the  sheep  gone,  and  they  would  have  the 
hope  only  of  being  able  to  exact  from  Mr.  Sydney  Austin  in  the 
future  the  rent.  On  the  other  hcuid  there  was  Mr.  Sydney 
Austin,  who  knew  his  business  as  a  sheep  farmer,  who  had 
thought  fit  to  give  a  certain  rent  for  the  property,  and  he  had 
a  certain  flock,  and  he  was  willing  to  sell  that  at  a  veJuation, 
and  let  them  do  what  he  had  thought  would  be  a  good  thing  for 
himself  to  do.  The  trustees  thought  it  was  better  not  to  take 
chances,  but  to  go  in  and  manage  this  property  themselves,  and 
to  buy  this  stock  at  a  valuation.  So  far  as  letting  the  tenant  go 
that  they  thought  might  not  be  able  to  pay,  and  going  them- 
selves in,  I  feel  no  difficulty.  This  will  was  not  a  well-drawn 
will  in  providing  in  express  terms  for  all  the  many  powers 
which  would  have  to  be  exercised.  It  does  not  expressly 
say  to  "make  arrangements  with  tenants  and  to  accept 
surrenders,"  but,  without  those  words,  if  lessors  let  a  property 
and  think  the  lessees  may  not  pay,  I  do  not  think  they 
Can  be  said  to  act  in  breach  of  trust  by  entering  into  possession, 
of  the  property  they  had  let  to  the  tenant.  If  there  is  an  honest 
belief  that  it  is  for  the  benefit  of  the  trust  I  do  not  think  they 
can  be  said  to  have  committed  a  breach  of  trust. 

The  other  is  a  more  difficult  point — their  powers  under  this 
will  with  regard  to  carrying  on  the  station  business.  I  need  not 
repeat  them.  I  agree  with  Mr.  Higgins's  contention  that  this 
clause  is  not  put  in  in  such  a  separate,  independent  way  as 
to  make  it  certain  that  beyond  question  the  testator  intended 
that  these  powers  might  be  exercised  at  any  time.  It  is  not  as 
distinct   an   authority  as  a  person   desiring   to   remove   doubt 
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might  have  given,  but  it  is  in  terms  applicable,  and  is  not 
in  terms  subject  to  any  restriction.  It  authorizes  the  trustees 
to  use  the  capital  as  well  as  the  income  of  the  estate  for  the 
purpose  of  carrying  on  this  business.  I  think  it  would  be  a 
narrow  and  illiberal  construction  against  trustees  to  decide 
that  this  power  in  terms  general  as  to  time  was  to  be  restricted 
to  the  carrying  on  after  the  death,  and  that  the  trastees  not 
having,  after  the  death,  availed  themselves  of  that  power,  and 
not  having  the  stock  of  the  testator,  were  afterwards  precluded 
from  using  it.  Therefore,  I  hold,  it  gave  them  power,  and  from 
that  fact  and  the  circumstances  in  which  they  were  placed  at 
that  time,  I  hold  that  they  were  justified  under  the  will  in 
effecting  this  mortgage.  If  they  had  come  to  the  Court  and 
asked  for  the  sanction  of  the  Court  to  do  it,  I  feel  no  doubt  that 
the  Court  would  have  given  the  sanction.  If  they  were  to  carry 
on  the  business  at  all,  and  if  they  were  justified  in  raising  money 
for  the  purpose  by  selling  portions  of  the  estate,  it  would  have 
been  simply  destructive  of  the  interests  of  those  entitled  so  to 
do.  It  was  manifestly  the  course  which  any  sensible  man  would 
have  taken,  and  I  think  from  the  terms  of  the  will  they  had  the 
power.  I  am  warranted  in  so  holding  by  a  decision  of  the  Court 
of  New  South  Wales  in  In  re  BloocsoTne's  Will  (n)  so  far  as  it 
goes:  I  seem  to  have  decided  some  similar  point  myself  in  the 
case  of  McLeUand  v.  Howell,  However,  I  regard  that  as  com- 
paratively immaterial.  Each  case  as  to  breach  of  trust  and  as 
to  whether  trustees  were  acting  within  or  without  their  powers 
is  to  be  regarded  with  reference  to  its  own  circumstances.  You 
are  not  obliged  to  disregard  the  conditions  that  exist  at  the  time 
in  considering  whether  an  act  is  or  is  not  within  the  powers  of 
trustees.  The  whole  surrounding  circumstances  may  be  con- 
sidered by  the  Court. 

Then  it  is  said  that  this  is  something  injurious.  It  is  a  loss 
to  the  estate.  Those  who  say  it  is  an  injury  to  the  estate  have 
not  attempted  to  prove  it.  It  may  be  from  a  legal  point  of  view 
the  plaintiff  might  say  "  It  is  for  you,  the  defendants,  to  show 
what  is  got  from  that ; "  but  without  saying  on  whom  the  onus 
is  to  show  whether  it  is  beneficial  or  otherwise,  I  fibnd  as  a  fact 

(n)    [1889]  N.S.W.  6  W.N.  84. 
V.L.R.,Vol.  XXIV.  NNN 


1898 
Umphblbt 

V. 

Gbet. 
A' Beckett  y  /. 
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that  it  was  entered  into  not  improvidently,  not  with  a  view  to 
Umphblbt  benefit  Mr.  Sydney  Austin,  or  negligently,  but  with  a  view  to 
Grky.  benefit  the  beneficiaries  under  this  will.  With  regard  to  the 
A'BeckeU  J.  ^^^^^  ^^  did  not,  apparently,  benefit  them.  So  far  as  we  see, 
it  probably  would  have  been  better  for  the  beneficiaries  if  Mr- 
Sydney  Austin  had  been  able  to  fulfil  his  obligation  and  had 
been  held  to  it.  The  difference  arose  from  a  fall  in  the  value  of 
wool  and  from  disease  of  the  stock.  But  trustees  ought  not  to 
be  punished  for  that.  There  has  been  for  a  time  a  diminution 
of  the  income  of  the  tenants  for  life.  That  is  all  I  can  find  as  to 
that.  In  reference  to  what  Mr.  Higgins  has  said :  he  critically 
examines  the  balance-sheets  and  tells  us  that  things  have  been 
charged  against  income  which  perhaps  should  be  put  against 
capital.  If  that  be  so,  that  would  benefit  the  tenant  for  life. 
Neither  she  nor  her  children  say  that  there  has  been  any 
diminution  of  corpus.  On  a  proper  case  made  for  it,  the  accounts 
might  be  adjusted  between  the  tenant  for  life  and  remainder- 
men ;  but,  because  a  balance-sheet  is  open  to  such  criticism,  I  do 
not  think  I  should  put  the  estate  to  the  expense  of  having 
accounts  taken  to  have  matters  adjusted.  In  the  same  way  as 
to  the  trustees  charging  commission  for  their  services.  There  is 
no  objection  raised  as  to  that.  There  is  a  good  broad  charge 
of  breach  of  trust  and  negligence ;  that  is  what  the  action  is 
about.  Accounts  are  not  asked  for  trifling  matters  of  this  kind. 
Mrs.  Umphelby  and  her  advisers  would  not  put  the  estate  to 
costs  for  trifles  of  that  sort.  They  assert  that  there  is  some 
grave  wrong  which  they  wish  corrected. 

In  reference  to  the  costs — a  subject  of  painful  interest  to 
the  parties  concerned — Mrs.  Umphelby,  the  plaintiff",  has  made 
an  utterly  unfounded  charge.  She  says — "I  was  unduly  in- 
fluenced. Improper  influence  was  brought  to  bear  on  me."  I  do 
not  discredit  her  statements  in  the  box,  but  they  failed  to  prove 
any  case  of  that  sort.  If  a  lady  was  advised  she  cannot  say 
there  was  tmdue  influence  merely  from  that.  And  the  person 
advising  was  in  the  same  interest  as  herself.  Her  husband  was 
there  to  advise  her.  There  was  no  suggestion  that  Mr.  Herbert 
Austin,  who  was  the  trustee  concerned,  was  desirous  of  ex- 
cluding her  from  getting  any  advice  from  her  husband  or  any- 
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one  else.      A  case   is  made  that  she  was  in  ill-health.     I  find  J^ 

a,s  a  fact  that  there  was  nothing  of  that  sort.     On  her  own      Umphklby 
statement  and  on  her  husband's  statement  there  was  nothing  of         Geey. 
the  sort. 

So  far  I  am  against  the  plaintiff  on  all  subjects  of  complaint 
which  she  prefers,  and  I  think  there  is  no  case  made  out  under 
which  I  should  take  this  estate  in  hand  and  make  the  trustees 
responsible  for  loss,  if  loss  there  was. 

Then  comes  another  matter.  The  trustees  have  paid  one  of 
themselves  commission  which  he  was  not  entitled  to.  They 
have  paid  him,  he  being  a  solicitor,  profit  costs  which  as  trustee 
he  was  not  entitled  to.  Instead  of  at  once  saying  in  the  defence 
put  in  that  it  was  so,  and  that  they  were  willing  to  put  the 
matter  right,  there  is  a  foolish  denial,  due  to  carelessness.  I  do 
not  impute  any  other  reason  for  this  slow  failure  to  recognize 
that  a  good  claim  was  put  into  the  same  pleading  with  an  un- 
founded claim.  Ultimately  good  sense  asserts  itself,  and  at  last 
the  defence  is  amended  by  stating  ''Tes,  that  is  so,  and  the 
amount  shall  be  given  back."  That  undoubtedly  has  put 
the  defendants  in  the  wrong,  and  up  to  the  point  at  which  that 
offer  was  made  I  think  the  plaintiffs  in  this  action  must 
be  regarded  as  persons  who  prefer  a  claim,  partly  right  and 
partly  wrong.  In  dealing  with  this  question  of  costs  I 
am  not  looking  about  to  see  who  is  to  be  punished,  but  I  am 
considering  this  :  There  are  a  number  of  persons  who  have  not 
done  anything  objectionable.  There  is  an  action  in  this  Court 
which  involves  a  considerable  expenditure  of  money,  and  I  ought 
to  settle  who  should  pay  the  costs — that  those  who  have  done 
nothing  wrong  should  not  have  to  pay  them.  This  trifle  about 
the  commission  and  the  profit  costs  as  to  the  amount  of  evidence 
involved  is  a  mere  atom  in  a  large  mass.  It  is  nothing  as  to  the 
costs  incurred  by  the  complainant  making  unfounded  charges, 
but  it  was  a  claim  which  the  law  sanctioned.  The  bad  part  of 
the  plaintiffs'  claim  involved  incomparably  more  than  the  good 
part  of  the  case.  I  think  the  plaintiffs  would  be  properly  left  up 
to  that  time  to  bear  their  own  costs.  After  that  point  I  think 
the  plaintiffs  should  pay  the  whole  costs.  Up  to  that  point  I 
think  the  trustees  ought  to  pay  them,  and  for  that  they  have  to 
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thank  Mr.  Grey.    In  this  case  he  takes  commission,  which  was 

Umphelby     decidedly  legally  wrong.     Apparently  his  co-trustees  knew  of  it. 

Gmy.         When  the  case  is  brought  he  makes  a  general  denial,  when  he 

A'BeekeU  J     ^ught  not  to  have  denied  it.     So  he  has,  to  use  a  colloquialism, 

let  the  trustees  in  for  these  costs,  and  I  have  no  doubt  in  settling 

with  them  he  will  see  that  the  co-trustees  do  not  suffer.  It  is 
not  a  matter  in  which  I  can  deal  separately  with  him.  I  think  the 
plaintiffs  must  pay  the  whole  of  the  costs  except  those.  I  think 
the  trustee  who  was  only  made  a  defendant  and  who  appeared 
to  say  he  was  not  a  trustee  should  not  get  costs.  I  think  the 
others  should  receive  costs  from  the  plaintiffs.  In  reference  to 
the  point  raised  by  himself,  on  the  authorities  which  have  been 
cited,  I  think  consistently  with  those  authorities  that  these  co- 
defendants  could  have  rightly  asked  Mr.  Grey  to  appeajr 
for  them.  He  could  have  appeared  for  them  and  could 
have  charged  for  his  services,  and  there  is  no  doubt  the 
defence  could  be  more  economically  dealt  with  by  him  than  by 
any  other  solicitor,  and  I  do  not  think  that  the  mere  fact  that 
he  appears  by  himself  also  with  these  trustees  should  affect  his 
right  to  the  ordinary  costs  which  he  would  ordinarily  receive. 
The  judgment  will  be — order  that  the  defendant  trustees  repay- 
to  and  hold  in  trust  for  the  persons  entitled  to  the  income  of 
the  testator's  estate  the  sum  of  so  much  paid  to  Taylor,  Buck- 
land  and  Gates  for  commission,  and  so  much  of  the  sum  of  the 
amount  paid  as  represents  profit  costs.  Refer  to  taxing  officer  to 
ascertain  the  amount  of  profit  costs.  Order  that  the  defendant 
trustees  abide  their  own  costs  up  to  and  including  the  amend- 
ment of  the  defence.  Order  the  plaintiffs  to  pay  the  costs  of  the 
trustees  save  as  aforesaid,  to  be  taxed  as  between  party  and 
party,  and  that  the  trustees  receive  the  balance  of  the  costs 
between  solicitor  and  client  out  of  the  estate.  Order  the 
plaintiffs  to  pay  the  costs  of  the  defendant  Austin  Albert 
Austin.  Order  the  defendant  Albert  Austin  to  abide  his  own 
costs. 

The  principle  that  I  go  on  is  that  persons  who  make 
unfounded  charges  ought  not  to  be  allowed  to  cast  costs  on 
those  who  have  not  made  unfounded  charges. 

\Hiijgin8 — The  plaintiffs  could  not  get   the   money  out  of 
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Court.     It  is  therefore  submitted  that  they  are  entitled  to  the  ]^ 

costs  of  the  trial.]  Umfhblbt 

strictly  speaking,  that  is  so.  It  is  only  on  the  supposition  Grey. 
that  they  would  be  infinitesimal  that  I  am  logically  right.  I  A*Bechett,J. 
think  I  should  make  the  order  in  these  terms  :  order  the 
plaintiffs  to  pay  the"^costs  of  the  trustees  save  as  aforesaid,  and 
save  as  regards  any  subsequent  costs  attributable  to  the^claim 
for  commission  and  profit  costs,  and  then  I  should  go  on  to 
order  you  to  pay  the  costs  of  the  unfounded  charges. 

[Higgina — A  question  importantto  the^management'of  this 
estate  has  been  decided — namely,  as  to  the  power  to  lease.  This 
should  be  at  the  expense  of  the  estate  and  not  of  the  plaintiffs.] 

It  would  have  been  a  very  mischievous  action  if  it  had 
succeeded.     I  think  it  ought  not  to  have  been  brought. 

Solicitors  for  plaintiffs :  Hamilton,  Wynne  &  RidddL 
Solicitors   for  defendants,    the    present    trustees:    Taylor, 
Buckland  A  Oatea. 

Solicitors  for  defendant  Albert  Austin :  Whiting  A  Aitken, 
Solicitor  for  Austin  Albert  Austin  :   Wighton. 

A.  J.  A. 


CAYRON  AND  Others  v.  RUSSELL  and  Others  (No*  3).  F.C. 

Appeal  from  order  giving  leave  to  appeal  to  Privy  Council— Juriitdiction — Costs,  1899 

June  2,  5. 

The  plamtifh   brought  an  action  in  which   judgment  was   given  for  the  

defendants,  but  coets  of  certain  issues  were  ordered  to*be  paid  by  the  defendants 
to  the  plaintifib.  The  plaintifib  appealed  to  the  FuU  Court,  and  the  appeal^was 
dismissed.  From  the  judgment  of  the  Full  Court  the  plaintiffs  then  applied  to 
Holroyd,  J.,  for  and  obtained  leave  to  appeal  to  the*  Privy  ^Council.  One  of  the 
terms  of  the  order  giving  leave  to  appeal  was  that  the  plaintifiDs  should  give 
security  with  regard  to  the  costs  ordered  to  be  paid  to  them' by  the'defendants 
for  the  due  performance  of  such  judgment  which  the  Privy  Council  might  make 
with  reference  to  the  same.  The  plaintifib  completed  the  order  giving  leave  to 
appeal  to  the  Privy  CouncU  by  entering  into  the  requisite  bond8,'and  they >t  the 
same  time  lodged  notice  of  appeal  from  the  above-mentioned  portion  of  the  order 
giving  them  leave  to  appeal^to  the  Privy  Council,  ^the^final  order  being  com- 
pleted at  the  time  of  the  appeal  to  the  Full  Court. 

Held,  per  a'Begkbtt  'and  Hodges,  JJ.  ,  that  inasmuch  as  the  plaintiffs  had 
acted  under  the  order  giving  leave  to  appeal,  and  taken  advantage  of  the  same, 
the  Court  would  not  entertain  an  appeal  from  such  order. 
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^■^'  Heldt  per  Hood,  J.,  that  as  the  final  order  for  appealing  to  the  Privy  Cooncil 

logQ  had  been  obtained  the  cause  was  under  the  control  of  the  Privy  Council,  and  the 

Full  Court  had  no  jurisdiction  to  entertain  the  appeal. 

Cayron  Held  further,  per  Hood,  J.,  inasmuch  as  the  Court  had  no  jurisdiction  to 

^*  entertain  the  appeal  it  had  no  jurisdiction  to  award  costs. 

(No    3)  Semble,  per  a'Beckbtt,  J.  (Hodges,  J.,  dissenting),  that  the  order  made  by 
Holroyd,  J.,  was  right. 

This  was  an  appeal  from  an  order  made  by  Holroyd,  J., 
imposing  certain  terms  upon  the  appellants  in  granting  leave  to 
appeal  to  the  Privy  Council.  The  appellants  Cayron  and  others 
in  an  action  brought  by  them  against  Russell  and  others  had  had 
judgment  given  against  them,  but  had  obtained  an  order 
directing  them  to  have  costs  of  certain  issues  upon  which  they 
had  succeeded.  Cayron  and  his  co-plaintifFs  appealed  to  the 
Full  Court,  which  dismissed  the  appeal,  leaving  the  decision  of 
the  primary  Judge  as  it  stood.  Cayron  and  his  co-plaintiffs 
then  applied  for  leave  to  appeal  to  the  Privy  Council,  and 
Holroyd,  J.,  made  an  order  giving  them  leave  to  appeal,  but 
imposed  these  terms — "  That  upon  the  persons  respectively  in 
whose  favour  the  costs  have  been  awarded  by  or  by  virtue  of 
the  said  judgment  of  the  Full  Court  entering  into  good  and 
sufficient  securitj'  to  the  satisfaction  of  the  prothonotary  for 
•  the  due  performance  of  such  judgment  or  order  as  Her  Majesty^ 
her  heirs  and  successors  shall  think  fit  to  make  respecting  the 
same,  such  persons  respectively  may  be  at  liberty  to  carry  the 
judgment  into  execution,  pending  the  appeal."  The  appellants 
applied  now  to  have  this  portion  of  the  order  varied.  By  an 
affidavit  filed  after  notice  of  appeal,  it  appeared  that  after  the 
conditional  leave  to  appeal  to  the  Privy  Council  had  been  given, 
security  for  the  amount  and  for  the  purpose  required  by  the 
order  had  been  given  by  the  appellants. 

Higgina  for  the  appellants. 

Cussen  for  the  respondents — There  is  a  preliminary  objection 
to  this  appeal  being  entertained.  The  final  order  has  been 
obtained,  the  security  given,  and  this  Court  is  functus  officio 
with  regard  to  the  cause :  Byrnes  v.  Glongh  (a) ;  Goldsbrough 

(a)    [18e5]  2  W.  W.  &  A»B.  (L.)  17. 
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V.  McCvlloch  (b) ;  In  re  Wyatt  (c).    The  appellants  have  taken  ^•^' 

advantage  of  the  order  and  acted  upon  it,  and  cannot  now  appeal  1899 

therefrom.  Gaybon 

V. 
BUSSKLL 

Higgin8 — This  appeal  is  not  from  the  final  order,  but  from  (^^-  3)» 
the  conditional  order.  The  Court  has  power  to  vary  the 
primary  order,  and  to  make  it  consistent  with  all  the  merits  of 
the  case.  The  case  of  Ooldsbrough  v.  McCuUoch  refers  only  to 
a  power  to  rescind  an  order  after  it  had  been  properly  made, 
but  this  is  an  appeal  from  an  order  which  has  been  improperly 
made.  The  Appeal  Court  has  jurisdiction  to  make  the  order 
which  ought  to  have  been  made  in  the  first  instance.  The 
affidavit  should  not  be  regarded,  as  it  relates  to  matters  which 
have  occurred  since  the  appeal  was  lodged. 

Cuasen — The  Court  has  jurisdiction  to  entertain  this  applica- 
tion for  the  purpose  of  saying  that  it  is  an  application  which 
should  not  be  granted,  and  therefore  has  power  to  aweurd  costs : 
Mdckivtoah  v.  The  Lord  Advocate  (d) ;  Reg,  v.  Parlhy  and 
others  {e), 

Higffins — If  the  Court  has  no  jurisdiction  over  the  cause 
it  cannot  award  costs:  Brown  v.  Sfoaw  (/);  In  re  Lister 
Henry  (g). 

a'Beckett,  J.  This  is  an  appeal  under  novel  circumstances. 
It  is  an  appeal  from  a  preliminary  order  in  the  process  of 
obtaining  leave  to  appeal  to  the  Privy  Council.  The  pledntifTs, 
the  present  appellants,  had  failed  in  the  action  to  this  extent, 
that  the  judgment  was  given  for  the  defendants,  but  the  plaintiffi 
had  obtained,  with  reference  to  certain  issues,  eta  order  in  their 
favour  as  to  costs.  Then  an  appeal  was  made  to  this  Court,  and 
in  the  notice  of  appeal  the  plaintifiB  intimated  that  they  were 
satisfied  with  the  judgment  in  so  far  as  it  gave  costs  of  certain 
issues  to  them,  but  dissatisfied  with  what  it  had  failed  to  give 

(6)     [1870]  1  V.R.L.  192.  (e)     W.N.  1889,  p.  190, 

(c)     2  Ar.  Rep.,  p.  330.  (/)   [1876]  I  Ex.  D.  425. 

(d     [1876]  2  Ap.  Ca.,  p.  78.  {g)     [1888]  9  A.L.T.  125. 
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them  in  other  respects.     That  appeal  was  only  limited  by  the 
statement   excepting   from   the   appeal  the  order  made  in  the 
appellants'  favour  as  to  costs.      The  appeal  to  this  Court  was 
dismissed,  with  costs,  and  from  that  order  of  dismissal,  which  in 
its  operation  merely  confirmed  the  order  of  the  primary  Judge, 
leave  was  sought  to  appeal  to  the  Privy  Council.      In  exercising 
the  discretionary  power  which  the   Judge   possessed  as  to  the 
terms  upon  which  the  appeal  to  the  Privy  Council  should  be 
allowed,  with  reference  to  the  costs  already  directed  to  be  paid, 
the  Judge  required  that  if  the  plaintiffs  availed  themselves  of 
the  order  made  in  their  favour  as  to  costs,  they  should  give 
security  for  refunding  the  amount,  in  the  event  of  their  being 
under  a  liability  to  refund  by  rea^son  of  what  the  Privy  Council 
might  order.    It  is  from  that  portion  of  the  order  that  this  appeal 
now  comes  before  us.     On  the  appeal  being  opened  the  attention 
of  the  Court  was  called,  by  aflSdavit,  to  the  fact — which  could  in 
no  way  have  surprised  the  appellants,  as  it  was  within  their 
own  knowledge  and  part  of  their  own  action — that  in  pursu- 
ance  of  the   order   under   which   this   appeal   is   brought   the 
necessary  conditions  have  been  performed,  security  has  been 
given,   and    the    plaintiffs   are   now   appellants    to    the    Privy 
Council.      The  final    order    has    been   made    under  the  con- 
ditional   order,    and    this    conditional    order    is    the    subject, 
practically,  of   this  present  appeal.       Objection  was,  no  doubt, 
taken  to  the  reception  of  the  affidavit,   though    Mr.  Higgins 
has   referred   to    it,   and    indeed    considers    that   it    does   not 
weaken  his  position  as  appellant  to  this  Court     We  think  we 
are   at  liberty  to  regard  that  fact,  so  disclosed,  in  relation  to 
the  order  from   which  the  appeal  is  made,  and   we  find  as  a 
result  of  that  fact  that  the  present  appellants,  who  have  ob- 
tained an  order*in  their  favour,  and  have  acted  upon  that  order 
and  used  it  as  a  first   step  to   the   completion   of    the   second 
step  by  perfecting  security,  are  now  seeking  to  vajy  the  con- 
ditions, and  we  think  that  having  so  availed  themselves  of  that 
order  it  is  not  competent  for  them  now  or  it  would  not  be  right 
for  us  now  to  alter  the  conditions  upon  which  the  preliminary 
order  was  obtained.     It  was  pointed  out  in  argument  that  the 
conditions   which   are   objected   to  by  the   appellants   are   not 
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conditions  separable  from  the   jurisdiction.      It  is  not    as  if  P-C. 

leave  had    been   given   to   appeal    and   the    Judge   had  gone  i889 

out   of  his   way .  to   do   other  things ;   these   are   all  included        Cayiwn 
in    the   essential    part  of  the   application,    and    were   all,    in  J\ 

the  view  of  the  Judge  before  whom  the  matter  came,  within  (No.  3y, 
his  discretion.  He  has  exercised  his  discretion  and  these  A*B^lBeu,J, 
conditions  were  imposed  in  the  exercise  of  that  discretion, 
balancing  one  part  in  favour  of  the  plaintiffs  as  against  another 
in  favour  of  the  defendants,  as  he  ought  to  have  done.  That 
order  having  been  so  acted  upon  we  think  it  should  not  be 
disturbed,  and  we  have  jurisdiction  to  say  that  we  should  not 
disturb  that  order,  and  also  to  say  that  the  appellants  should 
pay  the  costs  of  this  appeal.  Csises  have  been  referred  to  which, 
on  another  ground,  might  be  held  to  preclude  us  from  inter- 
fering with  this  matter.  My  own  view  is  founded  upon  the 
reasons  I  have  stated,  without  reference  to  these  decisions,  and 
they  are,  to  my  mind,  quite  suflScient,  and  they  form  the  ground 
upon  which  I  think  we  should  dismiss  the  appeal.  I  am  also 
free  to  say  further,  speaking  for  myself,  as  to  the  question  of 
the  merits  of  the  matter  and  the  argument  that  the  Judge 
acted  beyond  his  jurisdiction,  that  in  my  opinion  he  did  not. 
If  I  felt  myself  at  liberty  to  enter  upon  the  merits  I  should  say 
that  it  w&s  an  exercise  of  the  Judge's  discretion  within  his 
jurisdiction,  ajid  a  proper  exercise  of  his  discretion. 

Hodges,  J.  I  only  desire  to  add  that  with  regard  to  the 
merits  of  the  case  I  am  not  prepared  to  express  any  decided 
opinion,  as  I  have  only  heard  one  side  in  the  argument,  but  as 
far  as  I  can  form  any  judgment  I  think  that  the  Judge's  juris- 
diction has  been  exceeded. 

Hood,  J.  I  concur  in  the  judgment,  but  upon  another 
ground.  The  appellants  have  done  everything  which  they  were 
bound  to  do,  and  so  far  I  agree  with  their  counsel.  But  they 
have  done  more ;  they  have  taken  a  step  which,  according  to 
decisions,  has  removed  the  cause  out  of  the  jurisdiction  of  this 
Court.  The  case  has  been  practically  sent  to  the  Privy  Council, 
and  is  under  the  control  of  the  Privy  Council,  and  we  have  no 
V.L.R.,  VoL  XXIV.  0  0  0 
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J_J  right  now  to  interfere  with  this  order.      As  I  think  we  have 

]^  no  jurisdiction  to  deal  with  the  case,  I  think  we  have  no  juris- 

Cayron        diction  to  give  costs. 

Russell  Appeal  dismissed  with  costs. 

(No.  3). 

Hood^  Solicitor  for  appellants  :  J.  Woolf. 

Solicitors  for  respondents :   WiUan  A  CoUes, 

w.  H.  M. 
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to     sequestrate      estate  —  Improper 

motive T76 
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ACCESSORY  BEFORE  THE  FACT -Pro- 
bable consequences — Ordinary  conse- 
quences—Instigator -  687 
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ACCIDENT  IN  MINE— Action  by  administra- 
trix of  workman — Procedure — Trial  in 
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law 681 

See  Mines  Act  1897. 
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of— Attachment— CosU  -     780 
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Qettui  que  trust — Breach  of  trust — Invest- 
ment of  trust  hunds^Statute  of  Limi- 
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ACT  OF  INSOLVENCY  —  False  return  of 
sheriior  —  Judgment    debt,    failure   to 

satisfy 844 

See  Iksolvbncy. 

Materials  for  obtaining   order   nisi — In- 

sufficiency    of  —  Objections   to   order 

absolute 416 

See  Insolvbnoy.    3. 

OrderntW — Sufficiency  of — Neglect  to  pay , 

etc.,  *'  for  the  space  of  fourteen  days  " 
See  Insolvency.    6.  [642 

ADJOURNMENT  OF  TRIAL-Costs  of  the 
day — Counsel's  fees— Resealing  sub- 
poena duces  tecum  466 
See  CrOSTS. 


ADMINISTRATION— iViw^Mje—iZf^Zof  Gene- 
ralcsj  2Srd  June  1873— Sr.  6,  19— Coimfany 
applicant  for  letters  of  administration — Affidavit 
of  search  for  will  made  by  applicants  manager, '[ 
In  an  application  for  letters  of  administration 
to  a  company  an  affidavit  by  the  manager  of 
the  company  that  '*he  has  caused  to  be  made 
careful  inquiry  and  search  for  a  will "  is  suffi- 
cient, and  the^  manager  may  cause  such  inquiry 
to  be  made  by  his  proctor.    In  re  McLean  628 

2.  Rule  to  administer  freehold  land — 

JdminUtraHon  Jet  1872  [No,  427)— 27  Vict., 
No,  230,  «.  4.]  A  rule  to  administer  the  real 
estate  of  a  person  who  died  intestate  before  the 
passing  of  the  AdministrcUion  Act  1872  (No. 
427),  may  be  granted,  even  though  a  rule  to 
administer  the  personal  estate  of  the  deceased 
has  already  been  granted  to  another  person. 
In  re  WUHnson  (5  V.L.R.  I.  64)  followed.  In 
reGibney 426 

Administratrix  of  administratrix  —  In- 
testacy of  original  proprietor  —  Re- 
gistration   896 

See  Traitsfer  of  Land  Act  1890. 

ADMINISTRATION   AND    PROBATE-^c< 

1890  [No,  1060),  *.  17  —  Administration  — 
Surely  —  Bond  —  Assignment  —  Discretion  of 
Oourt]  The  Court  may  in  the  exercise  of  its 
discretion  refuse  to  order  the  assignment  of  an 
administration  bond  where  the  object  of  the 
applicant  in  seeking  the  assignment  is  merely 
for  the  purpose  of  heaping  up  costs.  In  re 
Kennedy 186 

2.  {No.  1060),  s.  Vd—Duty  on  estate  of 

deceased  person — Assessment  of  duty — Appeal 
from  determination  of  Master  in  Equity  — 
Evidence  on  appeal — Practice.'^  On  an  appeal 
from  the  determination  of  the  Master  in  Equity 
as  to  the  valuation  of  the  estate  of  a  deceased 
person  for  probate  duty,  either  party  is  at 
liberty  to  call  vivd  voce  evidence,  and  will  be 
allowed  to  use  the  materials  used  before  the 
Master.    In  re  Crotty  -        -        -        -      617 

3.  Parties—Administration  and  Probate 

Act  1890  {No,  1060),  s,  116— Duty  payable  on 

property  conveyed  in  evasion  of  Act — Parties 
chargeable  with  duty — Non-liability  of  executors 
for  duties  on  property  which  never  vested  in  them 
— Eseecutors.]  An  executor  cannot  be  sued  for 
the  payment    of  probate  duty  on   properties 
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ADMINISTRATION  AND  FROBATE-contd, 

alleged  to  have  been  tranaferred  by  the  testator 
with  intent  to  evade  the  provisions  of  Act 
No.  1060.  The  proper  parties  to  such  a  snit 
are  those  persons  who  hold  the  properties  so 
alleged  to  have  been  transferred.    TuE  Queen 

V,  AusnN 12 

4.  {No.    1060),  i.   115— ProbaU  duty— 

Transference  of  property  in  alleged  evasion  of 
duty — Parties  chargeable  with  duty — Liability 
of  executors — Parties,  ]  An  information  was  laid 
by  the  Crown  against  executors,  claiming  pay- 
ment of  probate  duty  on  properties  alleged  to 
have  been  transferred  by  their  testator  with 
intent  to  evade  payment  of  probate  duty  under 
Act  No.  1060.  The  executors  objected  by  their 
defence  that  no  claim  existed  against  them  as 
defendants,  and  further,  that  the  various  trans- 
ferrees  of  the  properties  transferred  in  alleged 
evasion  of  the  duty  were  necessary  parties  :-^ 
Held,  that  the  executors  were  necessary  parties 
to  the  suit,  and  that  in  the  circumstances  of  this 
case  the  transferrees  should  also  be  joined  as 
parties.  Judgment  of  Madden,  C.J.  (ante,  p. 
12),  disagreed  with.  The  Queen  v.  Austin  SS6 

ADMISSIBILITY  OF  EVIDENCE-Evidence 
of    criminal    acts    other    than    those 

chaiged 98 

See  Criminal  Law. 

ADMISSION  OF  BARRISTER  AND  SOLICI- 
TOR—Student  at  law— Leaving  Vic- 
toria without  permission  of  Board  of 
Examiners  -        -        -        •       48 

See  Practice. 

ADULTERATION  OF  FOOD-Sale  of  article 
of  food— Sale  to  the  prejudice  of 
the  purchaser  —  Nature  and  compo- 
sition          429 

See  Practice.     22. 

AFFIDAVIT— Answer  to  interrogatories— Al- 
teration of  affidavit  by  order  of  Judge 
— Re-swearing  affidavit  69 

See  Practice.    17. 

Deponent's  solicitor  —  Commissioner  for 

taking  affidavit— Irregularity  -  442 
See  Practice.    2. 

ALIMONY — Order  for  permanent  alimony — 
Evidence  of  present  means  -  220 
See  Practice  Divorce. 

AMENDMENT  OF  INFORMALITIES -Order 

nisi  to  review— Power  of  Court  to 
amend — Additional  evidence  -  410 
See  Stock  Mortgage. 

AMENDMENT   OF   PLEADINGS  -  Defence 

arising  after  close  of  pleadings — Leave 
of  the  Court  ...  -  937 
See  Practice.  24. 
ANIMALS  PROTECTION  -  "  Cruelty  "  - 
Animals  Protection  Act  1S90  (No.  1064),  ss,  3,  9 
— Overdriving. ]  Where  overdriving  an  animal 
is  proved,  the  effect  of  sees.  3  and  9  of  the 
Animals  Protection  Act  1890  Lb  not  to  deprive 


ANIMALS  PR0TECTION-<:o>i/Miiujc/. 

the  justices  of  the  power  to  decide  whetha 
there  has  been  cruelty  within  the  meaning 
of  sec.  3.  They  have  therefore  to  consider  the 
whole  circumstances  under  which  the  over- 
driving took  place  in  order  to  satisfy  themselves 
whether  or  not  there  has  been  cruelty.  Biggb 
V,  FiTZGIBBOK 548 

ANNUAL  SITTINGS  OF  COURT-Extension 

of  time  for  holding — Power  of  Governor 

in  Council 782 

See  Licensing.    5. 

ANSWERS  TO   INTERROGATORIES-Fnr- 

ther  and  better  answers — Deposit,  pay- 
ment of 565 

See  Practice.     18. 

AFFE Air- Appeal  from  order  giving  leave  to 
appeal  to  Privy  Council — Juinsdiction — Cnt*.] 
The  plaintiffs  brought  an  action  in  which  judg- 
ment was  given  for  the  defendants,  but  coitB 
of  certain  issues  were  ordered  to  be  paid  bj 
the  defendants  to  the  plaintiffs.  The  plaintim 
appealed  to  the  Fall  Court,  and  the  appeal  wu 
dismissed.  From  the  judgment  of  the  Full 
Court  the  plaintiffis  then  applied  to  Holroyd, 
J.,  for  and  obtained  leave  to  appeal  to  the 
Privy  Council.  One  of  the  terms  of  the  order 
giving  leave  to  appeal  was  that  the  plsintifi 
should  give  security  with  regard  to  the  costs 
ordered  to  be  paid  to  them  by  the  defendants 
for  the  due  performance  of  such  judgment 
which  the  Privy  Council  might  make  with 
reference  to  the  same.  The  plaintiffis  com- 
pleted the  order  giving  leave  to  appeal  to  the 
rrivy  Council  by  entering  into  the  requisite 
bonds,  and  they  at  the  same  time  lodged  notioe 
of  appeal  from  the  above-mentioned  portion  of 
the  order  giving  them  leave  to  appeal  to  the 
Privy  Council,  the  final  order  being  completed 
at  the  time  of  the  appeal  to  the  Full  Coart  :^ 
Held,  per  a'Beckeit  and  Hodobs,  JJ.,  t^at 
inasmuch  as  the  plaintiffs  had  acted  under  the 
order  giving  leave  to  appeal,  and  taken  ad- 
vantage of  the  same,  the  Court  would  not 
entertain  an  appeal  from  such  order: — Hddt 
per  Hood,  J.,  that  as  the  final  order  for  appeal- 
ing to  the  Privy  Council  had  been  obtainea  the 
cause  was  under  the  control  of  the  Piivy 
Council,  and  the  Full  Court  had  no  jurisdiction 
to  entertain  the  appeal  : — Held  /urther,  per 
Hood,  J.,  inasmuch  as  the  Court  had  no  jan>- 
diction  to  entertain  the  appeal  it  had  no  juris- 
diction to  award  costs : — Semble,  per  ▲'Bbckbtt, 
J.  (Hodges,  J.,  dissenting),  that  the  order  made 
by  Holroyd,  J.,  was  right.  Catbon  r.  Russell 
(No.  3) 997 

Ap^ication  to  appeal  in  formd  pauperism- 
Divorce— FvlU  Court  -  -  .  719 
See  Pbactice  Divorce.    2. 

Judge  without  a  jury— Question  of  fact— 

Rehearing  by  Full  Court  —  Contra- 
dictory viva  voce  evidence  -  -  694 
See  Practice.    3. 
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rate  — Effect  of  sec  288  of  Zoeal 
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Speciftl    case 

stated— Juitieet  Act  1890,  a.  139— 
County  Court  Judge—"  Uudertaking  " 
See  Mandamits.  [88 

APPEAL  FROM  COUNTY  COURT-Appeal 

without  stating  special  case — Point  of 
law  raised  at  trial  -    408 

See  County  Court. 

APPEAL  TO  FULL  COURT-Judse's  notes 
—Party  and  party  costs— Order  of  dis- 
missal—Third copy— Costs  -  646 
See  Pkaotigs.    6. 

Jurisdiction 

— Appeal  from  order  giving  leave  to 
appeal  to  Privy  Council— Acting  on 

order 997 

See  Appeal. 

APPEAL  TO  PRIVY  GOUNGIL-Appeal  under 
Order  in  Council,  9th  June  1860— 
Procedure  to  obtain  leave  to  appeal — 

Practice 786 

See  PmvY  Council. 

Order  giving 

leave  to  appeal— Appeal  from  order 
See  Appeal.  [997 

-  Security  for 
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costs — Costs  of  appeal 
See  Privy  Counoil.    2. 

APPEARANCE  TO  SUIT— Nonentry  of  by 
defendants— Filing  of  statements  of 
daim— Trustee— Breach  of  trust  764 
See  PHAoncB.    34. 

APPOINTMENT— Power  of  appointment  by 
will— Will  not  referring  to  power- 
General  devise  ...  -  868 
See  Will.    13. 

APPOINTMENT  OF  DIRECTORS-Defect  in 
appointment  — Calls  — Validity  of  — 
Acquiescence  by  assumed  member  186 
See  Company.    4. 

APPOINTMENT  OF  RECEIVER-Service  of 

notice  of  motion  out  of  jurisdiction  461 
See  Pbactice.    29. 

APPOINTMENT  OF  TRUSTEE  —  Bias  — 
Counsel  in  action  for  removal  of  trustee 
director  of  trustee  company  898 

See  Tbustsb. 

ARBITRATION— 12<»i/n;ay  contraet'-Penaltiee 
for  delay i  dednetian  of^AeHon  on  award- 
Award  bad  in  part— Non-referable  items,  eon^ 
sideration  of  by  arbitrators  j\  By  a  clause  in  a 
railway  contract  it  was  provided  that  for  every 
day's  delay  after  a  certain  day  fixed  for  the 
completion  of  the  contract  the  contractors 
shocud  be  liable  to  the  Railways  Commissioners 
in  a  sum  of  16^.  per  day.    It  was  further  pro- 


AEBITRATION-co't^tnued. 

vided  in  the  same  clause  that  there  should  be 
no  interference  in  the  operation  of  this  con- 
dition unless  the  En{;ineer-in-Chief  by  writing 
suspended  the  runnmg  of  the  time  fixed  or 
allowed  some  remission  of  the  fine  and  unless 
and  until  the  Engineer-in-Chief  should  so  act 
by  writinff  as  aforesaid,  the  contractors  should 
not  be  relieved  from  their  liability  for  such 
penalties,  nor  should  the  Commissioners  be 
deprived  of  their  rieht  to  deduct  or  set  off  such 
penalties.  By  anower  clause  it  was  provided 
that  '*  all  matters ''  left  to  the  decision  of  the 
Engineer-iu'Chief,  and  "  all  claims  and  demands 
of  every  kind  .  .  .  .  by  the  corporation 
Sffsinst  the  contractors  under  or  arising  out  of 
the  contract ''  should  be  left  to  the  determina- 
tion of  the  Engineer-in-Chief  subject  to  the 
right  of  the  pu*tieB  if  dissatisfied  with  such 
determination  to  proceed  to  arbitration  in  a 
certain  way  :—Hdd,  that  the  right  of  the 
Railways  Commissioners  to  deduct  or  set  off 
penalties  arising  throush  delay  in  completion  of 
the  contract  was  absomte,  and  was  not  subject 
to  the  clause  providing  for  arbitration.  Where 
arbitrators  have  made  a  bulk  sum  award,  and 
it  appears  upon  the  face  of  the  award  that  they 
have  decided  upon  a  matter  which  was  non- 
referable,  and  where  it  also  appears  from  the 
details  of  the  particulars  furnished  by  the  con- 
tractors that  non-referable  items  have  been 
considered  by  the  arbitrators,  the  whole  award 
is  bad.  Falkingham  v,  Thb  Viovobian  Rail- 
ways Commisuonbrb      ....         4 
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PANY —  Distribution  of  —  Wages  of 
miners — Cessation  of  work  •  721 
See  Mines  Act  1897.    2. 

ASSIGNMENT  OF  BOND— Administration- 
Surety— Discretion  of  Court      -     185 
See  Administbation  and  Pbobate  Act 
1800. 

ASSIGNMENT  OF  FIRE  POLICY-Notice  to 

insurers— Local  agent — Extent  of  au- 
thority        600 

See  Insurance. 
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ATTACHMENT— Executora'  acoounte  — Non- 
fllinffof— Costs— Practioe-  -  780 
See  pBAcnoE  Pbobatb.    4 

ATTACHMENT  OF  DEBTS-DeUy  in  making 
application  for  prohibition — Practice 
See  Pbohibitiom.  [178 

ATTESTATION  CLAUSE  IN  WILL-AUenoe 

of — PrMumption  of  due  execution — 
Witnesses  dead — Document  purporting 
tobes  wiU  •  .    928 

See  PKAoncB  Psobatb. 

ATTORNEY  UNDER  POWER— Authority  of 

attorney  to  defend  actions — Writ,  ser- 
vice of  on  attorney— British  subject 
temporarily  residing  abroad  471 

See  FRAonois.    35. 

AWARD  — Bulk  sum  award  —  Non-referable 
items — Penalties  for  delay,  deduction 
of 4 

See  Abbitbation. 

BANK  DEPOSIT  REGEIPT-Imperfeot  gift 
— Illness  of  donor— Rule  as  to  costs  676 

See  Donatio  Mostis  OAuaA. 

BANKER'S  LIEN-Security— Waiver  of  lien 
—Taking  security      -  582 

See  Lien. 

BASTARDY— ifarr%0  Act  1800  {No,  1166),  e. 
i^^Jieglected  Children's  Act  1890  (iVb.  1121), 
s.  5S— Illegitimate  ohUd — Maintenanoe  order — 
Mnalitff  of  deoieUm  on  appeal  to  general  eeseions 
— Putative  father  proceeded  against  under  differ- 
ent statutes — Reoognition  of  child  by  father  as 
his — Evidence.  ]  The  fact  that  an  oraer  made  by 
justices  against  a  father  for  maintenance  of  his 
illeffitimate  child  has  been  quashed  on  appeal  is 
no  bar  to  the  making  of  a  subsequent  order  by 
justices  compelling  the  father  to  pay  for  the 
maintenance  of  the  same  child  as  a  neglected 
child,  provided  there  is  evidence  to  satisfy  the 
justices  that  he  hss  reco^ized  the  child  as  his. 
The  question  of  recognition  of  paternity  is  one 
of  fact  for  the  justices  in  each  case.  Buswell 
V.  White  -     486 

BETTING  —  Movable  box  —  Place  —  Police 
Offences  Act  1890,  s.  49     •  678 

See  Gaming  and  Wagering. 

BIAS  OF  TRUSTEE— Director  of  trustee  com- 
pany — Counsel  in  action  -  •  898 
See  Trustee. 

BILLS  OF  SALE  —  Debentures  —  Floating 
charge — Trading  company — ^Assurance 
of  personal  chattels    •  280 

See  Instruments  Aot  1890. 

BREACH  OF  TRUST— Fixed  deposit  in  bank 
— Limitation  of  action — Time  when 
cause  of  action  accrued  648 

See  Trustee.    3. 

Forfeiture  clause— Reasonable  and   bond 

fide  action — Removal  of  trustee      859 
See  Trustee.    5. 


BREACH  OF  TRUST-coiUimfed. 

'  Severable  cause  of  action— Claini  to  genenl 

account — Parties  -     764 

See  Practice.    34. 

BRITISH  SUBJECT  RESIDING  ABBOAD- 

Servioe  of  writ  of  summons — Judica- 
ture Act  1883  (No.  761),  s.  5^  -  471 
See  Pragtigb.    35. 


BULK  SUM  AWARD -Non-referable] 

Consideration  of  by  arbitrators — Juris- 
diction        4 

See  Arbitration. 

BY-LAW— P0/u;<T  Offences  Act  1890  (A>.  1126), 
s,  6 — By-lww — Obstruction  of  carriage  way  bg 
loitering — *^ Loiter,**  meaning  of— Alleged  loiter- 
ing by  fiofoer-seUing.]  Under  the  provisions  of 
sec.  6  of  the  Police  Offences  ^c&1890,  a  by-lav 
was  made  by  the  City  of  Melbourne  Coondl  in 
the  following  terms : — '*  Any  person  obetmcting 
any  carriage  way  footway  or  public  place  within 
the  city  of  Melbourne  by.  stemding  or  loitering 
therein  or  thereon  shall  upon  b^ng  requirea 
so  to  do  by  any  member  of  the  police  force 
discontinue  such  standing  or  loitering : " — Hebi^ 
that  a  person  who  was  actively  engaged  in 
flower-selling,  and  was  standing  at  or  near 
one  place  for  some  time  and  obstructing  the 
carriage  way,  could  not  be  convicted  of  loitenmr 
under  this  by-law.    Geelan  v,  Rtan     •    629 

Purveyor  of  milk— Registration  as  -     613 

See  Health. 

Bedstration  under-— Purveyor  of  milk- 

Place  of  registration  •  -     787 

/9m  Health.    2. 

Validity  of — Information  for    breach  of 

Factories  and  Shops  Acts  1890  and  1891 
— ^Hairdresser  ....  861 
See  Factories  and  Shops. 

GALLS — Call  made  by  de  facto  directors  — 
Defect  in  appointment — Acquiescence 

— DeUy 186 

See  Company.    4. 

CARRIAGE  WAY— Obstruction  to— *<  Loiter- 
ing "—Flower-seller  -  -  629 
See  By-law. 

''CABRYIN6  ON  BUSINESS  "-Service  of 

writ  on  company — Commercial  travel- 
ler .-...-  606 
See  Practice.    36. 

CASES— Abraham  v.  Delia  Ca  (23  V.L.R.  338) 

discussed 742 

See  Mines  Act  1890.    3. 
Adey  v.  Arnold  (2  De  G.  M.  &  G.  432) 

foUowed     .        -  -        -     268 

See  Trustee.    2. 

Amoretty  v.  City  of  Melbourne  Bank  (8 

A.L.T.  128)  distinguished  -  -  198 
See  Practice.    31. 

Bassett's  estate,  In  re  (L.R.  14  Eq.  54) 

approved 832 

See  Will.     8. 
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Beck  V.  Beck  (17  A.L.T.  202)  dis- 
approved     840 

.  See  HusBANp  and  Wife. 

Bevan   v.    Moore    (24  V.L.R.   634)   dia- 

M>proved   -.       •  -        -     792 

See  Obdeb  to  Review.    2. 

Coghill  V,  Warrell  (16  V.LR.  238)  dis- 

tinguished .        .       -        ■        ■     915 
See  Police  Rsoulation  Act  1890. 

Coppard  v.  Allen  (2  De  G.  J.   &  S.  173) 

followed     -        -  -     764 

See  Practice.    34. 

Eckold  V.   Chfltem   Valley    G.    M.    Co. 

(17  V.L.R.  213)  overruled  -     206 

See  Wbonqs  Act  1800. 

Ellis  V,  Horsley  (23  V.L.R.   609)  distin- 

guished 861 
ee  Factories  akd  Shops. 

Fitzgerald  v.  Fitzgerald  (L.R.  1  P.  &  D. 

694)  followed     ....     688 
See  Husband  and  Wife.    3. 

Fitzgerald  v.  Fitzgerald  (L.R.  1  P.  &  D. 

694)foUowed     -        -        -        -     977 
See  Husband  and  Wife.    4. 

Fletcher  v.  Ry lands  (Ii.R.  3  H.L.  330) 

discussed 268 

See  Nuisance. 

Franconia,  The  (2  P.D.  163)  explained  206 

See  Wrongs  Act  1890. 

Gilchrist   r.   Gilchrist    (17  V.L.R.   724) 

applied 840 

See  Husband  and  Wife. 

Gleeson  v.  Adams  (20  V.L.R.  229)  applied 

See  Gaming  and  Wagering.         [678 

Goldberg,   Exparte  ([1893]   1   Q.B.   417) 

followed 719 

See  Practice  Divorce.    2. 

Hamilton  v.  Walker  ( [1892J  2  Q.B.  25) 

distinguished     ....      176 
See  Justices  of  the  Peace.    3. 

Hartley  v,   Hudson  (4  C.P.D.  367)  fol- 

lowed          491 

See  Landlord  and  Tenant. 

•  Hawes,  In  re  (62  L.J.  Ch.  463)  dis- 
tinguished ....  821 
See  Limitation  of  Action. 

Heseltine  v.  Simmons  ([1892]  2  Q.B.  547) 

discussed  and  distinguished  408 

See  Promissory  Note. 

Irrigable  Estates  O.  Ltd.  (23  V.L.R.  477) 

approved 662 

See  Ck>MPANT.    9. 

Jackson  v.  Jackson  (2  Argue  L.R.  224) 

explained  .....    940 
See  PRAcncE  Divorce.    5. 

James  t.  Kerr  (40  Ch.  D.  460)  followed 

See  Mortgage.  [297 


CASES— con^mtied. 

Loaergan  v.   Dixon  (23  V.L.R.   8)    dis- 

tinguished- 808 

See  PRAcncE.    12.  ' 

Makin  v.  Attorney- General  of  New  South 

Wales  ([1894]  A.C.  57)  discussed      98 
See  Criminal  Law. 

Mansfield  r.   Mansfield  (17   V.L.R.  228) 

explained 190 

See  Practice.    5. 

Oddie  V,  Brown  (4  De  G.  &  J.  179)  fol- 

lowed  885 

See  Will. 

Pethybridge,  In  re  (AR.  5Ui  April  1869) 

.  followed 60 

See  Local  Government.    4. 

Poulton  and  Son,  Bmparte  (53  L.J.  Q.B. 

320)  followed  -        -        •     702 

See  Copyright. 

Reg.  V.  Charles  (3  W.W.  &  a'B.  (L.)  52) 

followed 216 

See  Dog  Act  1890. 

Reg.    V.    Drake    (13  V.L.R.    498)    over. 

ruled 101 

See  Criminal  Law.    2. 

Reg.    V,    Hall     (16    V.L.R.    503)    dis- 
tinguished  812 

See  Criminal  Law.    6. 

Reg.  V,  HUlman  (9  Cox  386)  not  followed 

See  Criminal  Law.    2.  [101 

Reg.   V,   Mollinson   (2  V.L.R.   (L.)   144) 

explained 155 

See  Lord's  Day  Act. 

Reg.  V.  Titley  (14  Cox  502)  not  followed 

See  Criminal  Law.    2.  [101 

Reg.  e.  Walhalla,  Mayor,  etc.,  of  (4  V.L.R. 

470)  explained  and  distinguished    907 
See  Justices  of  the  Peace.    2. 

Russell  V,  Shire  of  Leigh  (5  V.L.R.  (L.)  199) 

explained S8 

See  Mandamus. 

Ryan  v.  Beadle  (23  V.L.R.  164)  disagreed 

with 787 

See  Health.    2. 

Sander  v.   Sundercombe  (11  A.L.T.   70) 

applied 987 

See  Practice.    24. 

Sargood  v,  Britten  (21  V.L.R.  286)  com- 

.  mented  on  ....     881 

See  Practice.    27. 

Sargood  v.  Britten  (21  V.L.R  286)  dis. 

cussed 878 

See  Practice.    28. 

Silver  v.  Stein  (1  Dr.  295)  not  followed 

See  Practice.    4.  [448 

Speight  V.  Syme  (21  V.L.R.  630)  followed 
Privy  Council.    2,  [788 
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CASES— <xmtimted. 

Steele,  in  r«  (13  V.L.R.  666)  explained  186 

See  Adionistratiom  and  Probate  Act 
J890. 

Thompson,  In  re  (30  Ch.  U  441)  ftTOlied 

See  Solicitor.  [440 

TniBtees    Executora    and     Agency    Co. 

limited  v.  Jenner  (22  V.L^  M4)  fol- 
lowed          860 

SeeWjLL.    3. 

Union  Bank  of  Atuitralia  Limited  v.  Dean 

(No.  2)  varied  ....  878 
See  Pragticb.    28. 

Vial    V.  AUender  (23  V.L.R.    616)    dii- 

oossed 742 

Su  Minis  Act  1890.    3. 

Wakelin  v.  London  and  S.  W.  Railway 

Co.  (12  App.  Cas.  41)  applied  •  667 
See  Practice.    33. 

Ward  V.    Hearne   (10  V.L.R.   (L.)  163) 

applied 220 

See  Practice  Divorci. 

Ward  V.  Heame   (10  V.L.R.   (L.)  163) 

appUed 694 

See  Practice.    3. 

Wilkinson,  In  re  (6  V.L.R.   (I.)  64)  fol- 

lowed 426 

See  Admikistratiok.    2. 

WUkinaon  v.  Currie  (24  V.L.R,  66) 

proved 

See  Practice.     16. 

CERTIFICATE  OF  MASTER  OF   SHIP- 

Miflconduct  of  master — GroM  act  of 
miflconduct  ....  602 
See  Marine  Act  1800.    2. 

CAVEATOR— Return  of  order  niti  for  probate 
—  Non-appearance     of     caveator  — 

Practice 946 

See  Practice  Probate.    3. 

CERTIFICATE  OF   DISMISSAL-Case  not 

heard  on  merits — E£foct  of — Bee  ad- 

jttdieata 214 

See  Justices  of  the  Peace. 

CERTIFICATE  OF  DISCHARGE-Death  of 

insolvent — Jurisdiction  669 

See  Insolvency.    2. 

CHARGE  UPON  PROPERTT-Assets  of  no- 

liability  mining  companv — Wages  of 
miners — Cessation  of  work  •  721 
See  Mines  Act  1897.    2. 

CHIEF  CLERK— Reference  to— Evidence^ 
Document  executed  subsequently  to 
order  of  Court  ....  661 
See  Practice.    30. 

CITATION  —  Service  of  —  Mode  of  service — 
Jurisdiction  in  Chambers  •  -  68 
See  Practice  Divorce.    4. 


CITATION— ooiUmtied. 

Substituted  service  of— Respoodent  able 

to  be  served  personally— fiialnlity  finai 
want  of  means  to  effect  service  -  827 
See  Praotiob  Dtvoecb.    S. 

CLASSIFICATION-'*  Landed  eatate,"  msan- 
incof— Valuation — Oaeemmettt  Gasette, 

effect  of 796 

See  Land  Tax. 

CLOSED  ROADS  —  Vermin  Deetruetimi  Aet 
1890— Shire  council— Consent  fA  shin 

conndl 708 

See  Local  GtovERNicsNT. 

F49rmi«i23Mervtfeuw^fl^  1890— Special  ana 

— Pennission  of  council  to  oloae  roads 
— Mandamus  ....  900 
See  Local  Govsrkmekt.    2. 

COMMISSIONER  OF  CUSTOMS-Powen  «l 
—  Forfeiture  of  goods  —  Invoice  — 
Undervaluation-  870 

Set  Customs  Acts. 

COMPANY— CoM|Miai«9  Aet  1896  f,Ilo.  1482), 
99.  n,  78,  79,  and  90— Power  of  eompetmf  U 
alter  ohjeete  or  form  of  eonetitvtwn — ComJ^ma- 
tion  of  alteration  iy  Court.}  In  an  applicatioo 
under  sec.  80  of  Act  Na  1482  for  the  oonfinua- 
tion  by  the  Court  of  alterations  in  the  memo- 
randum of  association  of  a  company,  the  Court 
will  not  sanction  an  alteration  which  has  fw  its 
purpose  merely  the  explaining  or  interpretiqg 
of  existing  articles.  The  Court  is  not  brand  to 
confirm  every  alteration  passed  by  the  oompaoy 


in  conformity  with  the  provisions  of  i 
78  of  Act  No.  1482,  but  the  Court  has  a  dk- 
cretion  and  should  exercise  such  discretioii  in 
sanctioning  only  such  alterations  which  w£D 
in  a  reasonably  substantial  way  enable  the 
company  to  attain  the  object  set  out  in  see  80l 
In  re  The  Australian  Widows'  Tuin>  Im 
Assurance  Society  Limitbd  •       •       -     613 

2.  Meeting  of  eroditore—C&mpmmiet  Aet 

Amendment  Aet  1892  {No,  1280),  #.  4— Awrr  ef 
Court  to  vary  the  order  eeMn§  aievfiay.]  QiMre, 
per   HoLROYD,   J.      Whether  the  donrt  hss 

Sower  to  alter  an  order  made  by  the  Cooit 
irecting  a  meeting  of  creditors  to  be  held  nnte 
the  provisions  of  sec.  4  of  Act  No.  1269.  In  re 
McCracken's  Brewery  Co.  LrnirxD     .    7M 

8.  IHreetor9of—ron)er9of—TkeOowum»6e9 

Aet  1890  (iVb.  1074),  u.  76, 77,  7S—Wim^^ 
— Petition  to  wind  up-- IHreetors^  potgors  of  to 
preeent petition — Artielee  of  aeeoeiatiom^  pomert 
conferred  on  direetore  hjf,]  Directors  of  a  cGn- 
pany  have  no  general  powers  which  authorise 
them  upon  a  resolution  passed  at  a  naeeting  of 
directors  to  present  a  petition  on  behalf  of  the 
company  to  have  it  wound  up.  Bjr  one  of  the 
artides  of  association  it  wss  provided — "The 
business  of  the  company  shall  be  managed  by 
the  directors,  who  may  pay  all  expenses  incuiea 
in  ...  .  regbtenng  the  company,  and 
may  in  addition  to  the  powers  hereia  oonlerred 
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upon  them  exercise  all  aach  powers  of  the  com- 
pany as  are  under  the  Companies  Act  1890 
or  -under  the  regulations  for  the  time  being 
of  the  company  required  to  be  exercised  by 
the  company  in  general  meeting,  subject  never- 
theless to  the  regulations  of  the  company  for 
the  time  being  and  to  the  provisions  of  the 
said  Act,  but  no  new  regulation  of  the  company 
shall  invalidate  anv  prior  act  of  the  directors 
which  would  have  been  valid  if  such  regulation 
had  notbe^i  made": — Held,  that  the  powers 
conferred  on  the  directors  under  this  article 
did  not  empower  them  in  their  own  discretion 
and  apon  their  own  motion  to  present  a  petition 
on  behalf  of  the  company  to  have  it  wound  up. 
In  re  The  Standard  Bank  of  Australia 
LlHITED 804 

4.  Member  —  Allotment    of    shares  — 

Directors'- Appointment—  Call— Action —  Delay 
—  Acquiescence  —  Companies  Act  1890  {No, 
1074),  s,  67,  Second  Schedule,  Table  A,  art.  71.] 
Sec.  67  of  the  Companies  Act  1890  should  be 
construed  liberally.  Where  de  facto  directors 
make  a  call  in  the  honest  belief  that  they  were 
duly  appointed,  such  a  call  is  valid  under  the 
section,  notwithstanding  the  discovery  after- 
wards of  a  defect  in  their  appointments. 
SecuSj  where  there  has  been  no  appointment  of 
directors  at  all.  The  judgment  of  Hood,  J., 
affirmed  -.—Per  Hood,  J.  It  is  the  duty  of  a 
person  who  knows  that  he  is  considered  by  the 
members  of  a  company  to  be  a  member  of  that 
company  and  who  acts  as  such  to  ascertain  the 
nature  of  the  company.  Where  circumstances 
occur  which  are  calculated  to  raise  in  such 
person's  mind  a  suspicion  that  the  company  is 
not  identical  with  that  which  he  had  agreed 
to  join,  but  no  inquiry  is  madte,  and  he  luiows 
his  name  to  remain  on  the  share  register  for 
vears,  he  cannot  afterwards  repudiate  his  lia- 
bility for  calls.  EssENDON  Land  and  Finance 
Association  Limited  v.  Kilgoub  -       -     186 

5.  Mining  company — Action  by  share- 
holder— Forfeiture  of  shares — Non-payment  of 
call — Subsequent  redemption —  Companies  Act 
1890  {No,  1074),  ss,  2^1,24^—'' Rules  of  Supreme 
Court  1884"— (Trrftfr  XIX,,  r,2n— Order  XXW, 
r.  4.]  A  shareholder  in  a  mining  company 
failed  to  pay  his  call  within  fourteen  days  of 
the  date  on  which  the  same  became  due. 
Subsequently  he  redeemed  the  shares  by  pay- 
ment of  the  call : — Held,  that  there  was  a  gap 
between  the  forfeiture  and  iht  redemption 
during  which  he  ceased  to  be  a  shareholder. 
The  omission  of  a  material  allegation  in  a  state- 
ment of  claim  is  not  cured  by  an  inference  of 
tlie  allegation  from  the  heading  of  the  writ. 
In  an  action  by  a  shareholder  in  a  mining  com- 
pany, on  behalf  of  himself  and  all  other  the 
shareholders  of  the  company  except  the  in- 
dividual defendants,  against  these  defendants 
and  the  company,  claiming  inter  cUia  an  account 
and  pavment  of  certain  secret  profits  made  by 
the  aerondants  as  promoters  of  the  company, 


COMPANY— conh'ni^. 

the  fact  that  the  plaintiff  is  a  shareholder  must 
be  alleged  in  the  statement  of  claim  ;  it  is  not 
sufficient  that  the  writ  and  statement  of  claim 
are  headed  as  on  behalf  of  himself  and  all 
others  the  shareholders  except  the  individual 
defendants  i—SembU,  per  Hood,  J.  If  a  share- 
holder in  a  mining  company  institute  an  action 
as  such  and  forfeit  his  shares  by  non-payment 
of  a  call  and  again  becomes  a  shareholder  by 
redemption  of  toe  forfeited  shares,  the  fact  of 
forfeiture  does  not  preclude  him.  from  suc- 
ceeding in  the  action.    Bostook  v,  Edoab    677 

6.  Schema  of  reconstruction — Companies 

Act  Amendment  Act  1892  {No.  I2&d)'-Under- 
taking  of  new  company  to  pay  liabilities  of  old 
company — Secured  creditors,]  By  a  scheme  of 
reconstruction  under  the  Companies  Acta,  a  new 
company  was  formed  to  acquire  all  the  assets 
of  tne  old  company  subject  to  the  liabilities 
which  the  new  oompanv  was  to  discharge  in  a 
manner  provided  by  the  scheme.  By  clauses 
xii.  and  xiii.  of  the  scheme  every  creditor  of  the 
old  company,  save  as  provided  by  clause  xv., 
was  to  take  deposit  receipts  and  preference 
shares  in  certain  proportions.  By  clause  xv.  it 
was  provided  that  '*  Every  creditor  of  the  old 
company  not  being  a  creditor  holding  a  security 
over  any  portion  of  the  assets  of  the  old  com- 
pany shall  accept  the  provisions  made  for  him 
by  clauses  xii.  xiii.  and  xiv.  of  this  scheme  in 
satisfaction  and  discharge  of  all  claims  against 
the  old  company."  No  specific  provision  was 
made  in  the  scheme  with  regard  to  the  secured 
creditors,  it  being  at  the  time  considered  that 
the  securities  were  quite  sufficient  to  cover 
the  debts : — Held,  that  although  the  secured 
creditors  upon  finding  the  securities  deficient 
could  not  call  upon  the  new  company  to  satisfy 
the  deficiency  in  the  manner  arranged  under 
the  scheme,  yet  they  retained  their  rights  as 
mortgagees  against  the  old  company  which 
could  be  enforced  against  the  new  company  as 
the  purchaser  of  the  equity  of  redemption,  and 
for  tnis  purpose  the  old  company,  if  necesary, 
could  be  compelled  to  lend  its  name  to  enforce 
such  rights.  Form  of  order.  In  be  The 
Standard  Bank  of  Austbalia,  Expabte  The 
CiT7  OF  Melbourne  Bank  Limited       -    289 

7. Transfer  of  shares — The  Companies 

Act  1890  {No,  1074),  #.  d^—Hectifioation  of 
register — Discretion  of  Judge^  Transfer  to  man 
of  no  means— County  Court  Act  1890  {No.  1078), 
s.  99Sale  of  shares  by  bailiff— Bight  of  pur- 
chaser to  be  registered.]  By  seo.  99  of  the 
County  Court  Act  1890  the  bailiff  may  seise  and 
sell  shares  of  a  company  belonging  to  the  judg- 
ment debtor,  and  *'  such  baiim  or  officer  shiul 
immediately  or  as  soon  after  such  sale  as  may 
be  by  a  sale  note  transfer  every  such  share  to 
such  purchaser  and  such  sale  note  shall  be  a 
good  valid  and  legal  transfer  of  every  share 
mentioned  therein  to  all  intents  and  purposes 
as  if  such  transfer  had  been  made  by  the  holder 
of  any  such  share  to  such  purchaser  and  such 


Digitized  by 


Google 


1010 


INDKX. 


Vol.  XXIV. 


COMPANY— continwd. 

purchaser  shall  become  and  be  a  shareholder  in 
such  company.  ..."  A  shareholder  in  a 
company,  desirous  of  avoiding  an  anticipated 
call  in  such  company,  made  an  arrangement 
under  which  he  was  sued  in  the  County  Court, 
judgment  obtaiued  against  him  in  default  of 
defence,  and  seizure  made  of  the  shares  in  the 
company  held  by  him.  In  pursuance  of  such 
arrangement  the  shares  were  sold  by  the  County 
Court  bailiff  and  bought  by  a  person  acting  in 
conjunction  with  the  shareholder  for  a  nommal 
sum.  The  purchaser  was  a  man  without  means. 
The  directors,  under  the  powers  contained  in 
the  articles  of  association,  refused  to  register 
the  purchaser  as  a  shareholder.  Upon  an  ap- 
plication by  the  purchaser  under  sec.  36  of  the 
Companies  Act  1890  to  have  the  register  rectified 
by  placing  his  name  thereon  :—Hdd,  that  under 
the  circumstances  of  the  case  the  Court  was  not 
satisfied  of  the  justice  of  the  case,  and  the  appli- 
cation should  be  refused.  In  be  McCragken's 
City  Brewebt  Co.  Limited  (No.  2),  Expabte 
QUINLIVAN 808 

8. Winding-up— ^By  the  CouH—Volttn- 

tary  winding-up — Creditor—  Oompaniet  Act  1890 
{No,  1074),  M.  86, 131.]  A  complsory  winding-up 
order  against  a  company  will  not  be  granted 
ex  debito  justiticB  on  the  application  of  a  creditor 
of  the  company  where  a  voluntary  winding-up  is 
being  proceeded  with  and  it  appears  that  the 
creditor's  rights  are  not  endangered  by  the 
voluntary  wmding-up.  A  creditor  of  a  com- 
pany in  voluntary  liquidation  applied  for  a  com- 
pulsory winding-up  order.  The  application  was 
refused,  but,  under  the  circumstances,  an  order 
was  made  that  the  winding-up  should  be  con- 
tinued under  the  supervision  of  the  Court. 
In  re  The  Regent's  Park  Company  Lim- 
ited          420 

9.  Winding-up —  Voluntary  liquidation — 

Mortgage — Interest  under  covenant — Companies 
Act  1896  {No,  1482),  s.  153.]  A  trading  com- 
pany executed  an  instrument  of  mortgage  to 
secure  certain  moneys  owing  by  the  company, 
and  by  a  covenant  in  the  deed  agreed  to  pay 
interest  at  a  certain  rate.  During  the  currency 
of  the  mortgage  the  company  went  into  volun- 
tary liquidation.  The  mortgagee  claimed  in- 
terest accruing  since  the  date  of  the  winding-up : 
— Hdd^  that  the  claim  could  not,  by  reason 
of  the  provisions  of  sec  153  of  Act  iNo.  1482, 
be  allowed.  In  re  the  IrrigaJble  Estates  Co., 
Limited  (23  V.L.R.  477)  approved.  In  re  The 
Murray  River  Stock,  Station,  and  CoMsns- 
siON  Agency  Company  Limited  662 

Mining  Company — Cessation  of   work — 

Distribution  of  assets— Miners'  waees 
— Priority  of  -  •  -  -  721 
See  Mines  Act  1897.    2. 

CONDITIONS  OF  CONTRACT-Contract  for 

execution  of  works — Final  certificate 
See  Contract.  [70 


CONSIDERATION  FOR  STOCK  MORTGAGE 

— Inaccurate  recital  of  conaideratioii — 
Valuable  consideration  410 

See  Stock  Mortgage. 

CONSTABLE  OF  POLICE-Title  to  property 
in  hands  of  police — Application  as  to 
ownership —Practioe  •  916 

See  Police  RbguIiAtion  Act  1890. 

CONTEMPT  —  Witness,  refusal  to  answer 
question— Question  tending  to  crim- 
inate  967 

See  Coroner. 

CONTRACT—  ConstrueHon—Qmditum—Jtnal 
certifioate—Arhitration— Judicial  proeeeding — 
Award — Melbowme  and  Metropolitan  Board  of 
Works  Act  1890  [No,  1197),  s.  79.]  Inaocm- 
tract  for  the  performance  of  certain  works  it 
was  provided  that  after  certain  progress  pay- 
ments had  been  made  to  the  contractor,  no 
money  should  be  considered  to  be  due  or  owing 
to  the  contractor,  nor  should  the  contractor 
make  any  claim  for  or  on  account  of  any  work 
executed  or  maintained  by  him  unless  a  certifi- 
cate that  the  works  have  been  finally  and 
satisfactorily  completed  and  that  the  balance 
was  due  to  the  contractor  had  been  ^ven  by 
the  superintending  officer  and  countersigned  l^ 
the  Engineer-in-Chief .  Under  the  specifioataon 
of  the  works  to  be  done  were  provisions  that 
certain  contingencies  were  to  be  provided  for  by 
the  contractor  at  his  own  expense.  The  super- 
intending officer  save,  and  the  Engineer-in- 
Chief  countersigned,  a  certificate  purporting  to 
be  a  final  certificate,  but  in  the  certificate 
were  contained  deductions  in  res^t  of  the 
matters  mentioned  in  the  specification.  In  an 
action  by  the  contractor  to  recover  the  amount 
deducted  : — Held  (reversing  the  judgment  of 
Madden,  CJ.),  that  the  certificate  was  merely 
a  certificate  in  respect  of  the  sum  therein  cer- 
tified to  be  due,  and  was  not  a  final  certificate 
entitling  the  contractor  to  recover  the  balance 
of  moneys  alleged  to  be  due  to  him  under  the 
contract :— Per  Madden,  C.J.  Sec.  79  of  the 
Melbourne  and  Metropolitan  Board  of  Worbi 
Act  1890  was  not  intended  to  extend  the  com- 
mon law  liability  of  the  Board  of  Works.  Ssaw 
V,  Melbourne  and  Metrofolitan  Board  of 
Works 70 

Workman  employed  as  contractor— Mean- 
ing of  mijiZoy^    ....     953 
See  Emplotbbs   and  Bmpldtbs  Act 
1891. 

CO?YRIQET—Beg%tter—Beetifieation—"  Per- 
son aggrieved"— Copyright  Act  1890  {No.  1076), 
s,  51.]  The  words  "  person  aggrieved  "  in  aee. 
51  of  the  Copyright  Act  1890  may  include  the 
person  who  cavused  the  entry  to  be  made. 
Exparte  Potdton  and  Son  (53  LJ.  Q-B.  820) 
followed.    In  RE  Hall's  CoPTRioHT      -    7<K2 

CORONER— 2^  Coroners  Act  1890  {No,  1077)» 
s.  4 — Coroner f  jurisdiction  of  to  oommU  for  con- 
tempt— Coroner's  Court —  Witneu^  refused  of  to 
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CORONER— con^miicof. 

aiHtwer — Qu6iti(fn  tending  to  orvndnate—War* 
rant  of  oemmitmont,  form  of,]  A  coroner  has 
power  to  commit  a  witness  for  contempt  in 
reifusing  to  answer  a  question  pertinent  to  the 
inquiry.  The  powers  of  a  ooronor  are  not 
limited  by  the  provisions  of  sec.  4  of  Act  No. 
1077.  A  warrant  of  commitment  following  the 
form  set  ont  in  the  Second  Schedule  to  Act  No. 
1077  is  sufficient  although  it  does  not  state 
that  the  inquisition  was  held  in  the  presence  of 
jurors.  In  be  O'Callaohan.  In  thb  Matter 
or  THE  GOBONEBS  AcT  1890      -  967 

CORROBORATIVE  EVIDENCE  -  Perjury- 
General  assignment  of — Direct  evideDce 
of  several  witnesses   -  •     812 

See  Criminal  Law.    6. 

COSTS—Taxation— Costs  of  the  day— Adjourn- 
ment of  trial — QmnseVs  fees  for  the  day — Sub- 
pwna  duees  tecum,  reseating  of]  Where  a  party 
has  been  allowed  the  costs  of  the  day  upon  an 
adjournment  of  the  case  from  one  oay  to 
another  day  in  the  same  sittings,  he  is  not 
entitled  to  the  fees  marked  on  counsers  brief, 
or  any  portion  thereof,  as  costs  of  the  day  : — 
SembUt  the  proper  course  would  be  to  pay 
counsel  for  the  work  done  on  the  day,  and  to 
allow  the  fees  upon  the  brief  to  stand  over 
until  the  trial  of  the  cause.  Where  a  case  has 
been  adjourned  from  one  day  to  another  day 
in  the  same  sittings,  it  is  not  necessary  to 
reseal  the  subpoena  duees  tecum,  and  the  costs 
of  such  resealing  will  not  be  allowed  as  part  of 
the  costs  of  the  day  ordered  to  be  paid  upon 
such  adjournment.    Mackellab  i*.  Mackellab 

[466 

2.  Taxation  of  costs— Practice— Party 

and  party — Originating  summons—*'  Instruc- 
tions for  brief  *'—'*  Clerk's  fee"— **  Trial"— 
Action  —  «•  Consultation  "  —  "  Conference  "  — 
•«  Buies  of  Supreme  Court  1884  "—Order  LXV,, 
r.  27  {i5)— Scale  of  costs,]  Upon  the  taxation 
of  the  costs  of  an  originatin|f  summons  as 
between  party  and  party  the  item  '*  instruc- 
tions for  brief"  will  not  be  allowed.  Where 
there  is  no  contest  as  to  facts  there  is  no  trial, 
and  consequently  on  taxation  of  costs  as  between 
party  and  party  no  "managing  clerk's  fee"  will 
De  allowed.     In  re  Hill.      Hill  v.  Durham 

[918 

8.  Tasfotion  —  Solicitor   acting   for  an 

agent  of  company — Costs  of  agent  not  costs  of 
eompany— Legal  Profession  Act  1891  {No.  1216), 
tf.  ^—Counsel's  fee— ** Substantial  attendance" 
to  ease  by  counsel.]  The  plaintijQf  sued  a  foreign 
company  in  respect  of  a  contract  to  purchase 
gooos  ordered  by  the  plaintiff  from  an  agent 
of  the  company.  The  writ  was  served  as  sub- 
■titnted  service  upon  the  agent.  The  agent 
stated  that  he  was  not  authorized  by  his 
appointment  to  accept  service  of  a  writ  or  to 
enter  an  appearance,  and  he  instructed  a  solici- 
tor, S.,  to  apply  to  set  aside  such  service.  An 
order  was  roaoe  getting  aside  such  service,  and 


QOST^— continued. 

the  plaintiff  appealed  therefrom  to  the  Full 
Court  Notice  of  appeal  was  served  upon  the 
same  solicitor,  S.,  who  had  appeared  as  in- 
structed by  the  agent,  and  S.  asain  wrote, 
stating  that  he  was  not  authorissed  to  accept 
the  same  on  behalf  of  the  compaoy,  and  that 
the  plaintiff  could  proceed  at  her  peril.  The 
plaintiff's  solicitor  by  letter  informed  S.  that 
the  appeal  was  not  to  be  proceeded  with.  S. 
then  wrote,  asking  for  payment  of  costs,  and 
stating  that  if  this  were  not  done  he  would 
move  to  have  appeal  dismissed.  The  plaintiff's 
solicitor  wrote  agreeing  to  pay  the  taxed  costs, 
but  in  the  meantime  S.  served  notice  of  motion 
to  have  appeal  dismissed,  and  it  was  then 
agreed  that  this  latter  motion  should  be  allowed 
to  lapse  without  costs  on  either  side.  Counsel 
was  briefed  to  appear  on  the  appeal  before  the 
Full  Court  before  the  notice  of  the  abandonment 
of  the  appeal,  and  he  appeared  and  the  appeal 
was  dismissed  with  costs  to  be  paid  to  the 
defendant  company.  S.  then  had  the  defendant 
company's  costs  taxed  under  the  order  of  the 
Full  Court.  Upon  a  summons  by  the  plaintiff 
that  the  taxation  be  reviewed  on  the  ground 
that  the  costs  incurred  by  S.  were  the  costs  of 
the  agent  aod  not  the  costs  of  the  company  : — 
Held  (affirming  the  judgment  of  Hood,  J., 
a'IBeckett,  J.,  dissenting),  that  S.  was  acting 
for  the  agent,  and  that  the  taxed  costs  incurred 
bv  him  were  not  the  costs  of  the  company,  and 
tnat  the  plaintiff  was  not  bound  to  pay  the 
same: — Per  Hood,  J.  That  sec  8,  sub-sec. 
(1)  of  Act  1216,  which  provides  for  the  return 
of  fees  by  counsel  who  has  not  given  substantial 
attendance  to  a  case,  does  not  apply  where  the 
brief  has  been  delivered  and  the  action  is 
settled  or  compromised  before  or  at  the  hear- 
ing. Peabce  v.  Toweb  Manufactubino  and 
Novelty  Company  (No,  2)  767 

Appeal  from  Judge  to  Full  Court— Party 

and  party  costs — Judge's  notes — Copy 
order  of  dismissal — Third  copy  •  546 
See  Pbactice.    6. 

Costs  of  wife  —  Payment  into  Court  — 

Neglect  of  husband  to  pay  into  Court 
—Practice  ....     g40 

See  Pbactice  Diyobce.    5. 


Costs  of  wife — Neglect  of  husband  to 
into  Court  -        -        -        - 
See  Pbactice  Dfi'dbce.    6. 


m 


Discretion  as  to  dealing  with- 
See  Pbomissobt  Note. 


-Merits  498 


Donatio  mortis  eausd—'Rule  as  to  costs — 

Subject  of  donatio  large     •  ^     •     676 
See  Donatio  Mobtis  Causa. 

Foreign   procedure — Liquidated   demand 

under  50/.— Service  of  writ  abroad  66 
See  Pbactice.     16. 

Previous  action — ^Trial  by  jury — Joinder 

of  claims 929 

See  Pbactice.    32* 
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COSTS—continued, 

Profit  co«t8--Solicitor  trastee — Power  to 

charge  profit  costs  •  979 

See  Will.     10. 

Prosecuting  officer — Shire  council — Man- 

damus          910 

See  Local  Government.    3. 

Rehearing  before  Judge  of  Supreme  Court 

— (Donnty  Court  action— Scale  of  coats 
—Counsel's  fee  ....  190 
See  Pbactick.    5. 

Scale  of —Supreme  Court — County  Court- 

Foreign  procedure  —  Liquidated  de- 
mand under  501. — Service  in  Western 
Australia  .....  555 
See  Practice.     15. 

Security  for — Discoveiy,  security  for  costs 

of— Dispensation  with  security  -  485 
See  Practice.     10. 

Taxation  of —Bill  of  costs— Withdrawal  of 

— ^Practice  ....     440 

See  Solicitor 

Taxation  of — Registrar's  taxation — Re- 

view of —Appeal  from  order  of  Judge 
of  County  Court  -  -  -  3l 
See  Practice  County  Court.    2. 

COUNSEL— Fees  to— "Substantial  attendance" 
by  counsel— Settlement  of  cba&— Legal 
Profeteions  Aet\%^\  -     767 

See  Costs.    3. 

Fees  to— Costs  of  the  day— Adjournment 

of    trial — Subpoena  duces    tecum — Re- 

Bealing 456 

See  Costs. 

COUNTY  CO\}m-Appeal— County  Court  Act 
1890  (No,  1078 ♦,  j».  \^-^ Appeal  without  stating 
medal  case— Points  of  law  raised  at  trial.] 
By  see.  134  of  the  County  Court  Act  1890  any 
party  to  an  action  in  the  County  Court  may 
appeal  to  the  Supreme  Court  by  motion  instead 
of  oy  special  case,  provided  that  at  the  trial  of 
such  action  the  Judge  at  the  trial  has,  at  the 
request  of  either  party,  made  a  note  of  any 
question  of  law  raised  at  the  trial  and  of  the 
nets  in  evidence  in  relation  thereto  and  of  his 
decision  thereon.  In  an  action  of  detinue  the 
defence  raised  at  the  trial  was  that  the  goods 
were  not  the  property  of  the  plaintiff.  The 
evidence  in  relation  to  such  defence  was  fully 
taken,  but  beyond  noting  the  defence  raised  the 
Judge  took  no  note  of  any  point  of  law  raised, 
and  the  Judge  decided  that  the  goods  were  the 
property  of  the  plaintiff : — Held^  that  the  de- 
fendant was  entitled  to  appeal  by  way  of  motion 
under  sec.  134,  and  that  the  provisions  of  the 
section  had  been  fully  complied  with.  Buck- 
land  v.  Cousins        ...  .     408 

2.  County  Court  Act  1890  {No.  1078),  «. 

51 — Remitting  action  of  tort  to  County  Ctmrt— 
One  of  two  co-defendants  out  of  jurisdiction — 
Right  of  one  defendant  to  have  action  renntted  to 


COUNTY  COURT— cmiUnued. 

County  Court."]  In  an  action  of  tort 
two  defendants,  where  one  of  the  defendaiits  is 
resident  out  of  the  jurisdiction,  the  defendant 
resident  within  the  jurisdiction  is  entitled  to 
apply  for  an  order  under  sec.  51  of  the  County 
Court  Act  1890  calling  upon  the  plaintiff  to 
show  cause  why  the  action  should  not  be  re- 
mitted to  the  County  Court.  But  semble^  per 
A'Beckett,  J.,  it  is  a  good  ground  for  not  re- 
mitting such  action  to  the  <S>unty  Court  that 
one  of  such  co-defendants  is  resident  out  of  the 
jurisdiction.     Owen  v.  Whitehubst      -     540 

Appeal  from— Taxation  of  costs  -  Costs  i« 

the  action — Costs  of  the  trial  41 

See  Practice  County  Court.    2. 

Defamation — Separate    counts — General 

verdict 194 

See  Practice  County  Court. 

Foreign  procedure — Liquidated  demand — 

Service  in  Western  Australia— Costs 
See  Practice.    15.  [565 

Rehearins  before  Judge  of  Supreme  Court 

— Scale  of  costs — Discretion  of  taxing 
officer — Amendment  of  certificate  m. 
Judge's  associate  -      190 

See  Practice.    5. 

Special  case  for  Supreme  Court — Practice 

See  Income  Tax.  [887 

COVENANT  IN  LEASE— Sewerage  expensea— 
"  Charge*"  upon  demised  premises  491 
See  Landlord  and  Tenant. 

CREDIT  OBTAINED  BY  FRAUD-Debtor's 

summons — Neglect  of  debtor  to  appear 
on  return  of  summons — Evidence  to 
prove  fraud  ....  982 
See  Imprisonment  of  Fraudulbiit 
Debtors  Act  1890. 

CRIMINAL  hkYi—Admissifnlity  of  evidence- 
Evidence  of  orivdnal  acts  other  than  those 
charged.]  A  prisoner  was  charged  with  the 
offence  of  maliciously  wounding  with  intent  to 
do  grievous  bodily  harm.  At  the  trial  it  was 
proved  that  a  constable  saw  the  prisoner  with 
a  bag,  stopped  him  and  asked  him  where  he 
was  going ;  that  the  prisoner  thereupon  ran 
away,  but  was  caught  by  the  constable  and 
brought  back,  and  when  the  constable  be^an  to 
examine  the  contents  of  the  bag  the  prisoner 
ran  away  again,  and  on  beioff  pursued  turned 
round  and  struck  the  constable  on  the  head. 
The  bag  contained  19  pigeons  and  a  claw- 
hammer. The  prisoner  escaped,  but  was  after- 
wards arrestedC  A  question  of  the  identity 
of  the  prisoner  was  raised  at  the  trial.  For 
the  prosecution  a  witness  gave  evidence  that 
he  had  been  robbed  of  19  pigeons  and  a  claw- 
hammer the  night  before  the  offence  charged  ; 
that  the  pigebns  were  returned  to  him,  but  that 
he  could  not  identify  the  prisoner  nor  the 
claw-hammer.  The  jury  found  the  prisoner 
guilty  of  unlawfully  wounding ;— -ffeW,  that  ttie 
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x>n8  and  claw- 
er  a'Begkbtt,  J. 


CRIMINAL  LAW-coHtinued. 
evidence  of  the  theft  of  the  pi| 
hammer  vras  admJBsible. 
That  even  if  such  evidence  were  inadmiMible 
it  waa  of  such  a  nature  that  it  conld  not  affeot 
the  mind  of  the  jury  to  the  prejudice  of  the 
priioner  upon  the  charge  of  miJiciouBlv  wound- 
ing with  mtent  to  do  grievous  bodily  harm. 
Makm  v.  Attorney-Oeneral  of  N.S.W.  ([1894] 
A.C.  57)  diacueaed.    Rboina  v.  Litdlow       98 

2.  CritiM$  Act  1890  {No.  1079),  «.  66— 

— Abort ion^ Supplying  drugs  milk  intent  that 
tkeg  should  be  used  to  procure  abortion,]  A 
ptifloner  was  tried  on  a  presentment  framed 
under  aeo.  56  of  the  CrimeB  Act  1890  for  supply- 
ii^  a  noxious  thing  knowing  that  the  same 
was  intended  to  be  unlawfully  used  or  employed 
with  intent  to  procure  a  miscarriage.  The 
evidence  showed  that  the  police  laid  a  trap  to 
catch  the  prisoner,  and  wrote  a  letter  stating 
that  a  woman  was  three  months  with  child, 
and  asking  for  something  to  cure  her,  but  there 
was  no  such  woman  in  fact.  In  reply,  the 
prisoner,  believing  that  there  was  such  a  woman, 
sent  certain  pills  oontaininff  half  a  drop  of  a 
certain  drug.  Witnesses  for  the  Crown  de- 
scribed the  pills  as  beinff  dangerous  to  a  preg- 
nant woman ;  they  might  injure  one  woman, 
though  not  another.  Witnesses  for  the  prisoner 
stated  that  the  j^ills  were  harmless.  The  learned 
Judge,  in  directing  the  iury,  told  them  that  the 
offenoe  charged  might  be  committed  although 
tiiere  waa  no  existing  woman  in  question,  and 
that  the  prisoner  would  be  guilty  if  he  un- 
lawfully supplied  a  poison  or  noxious  thing 
knowinff  or  believinff  at  the  time  that  it  was 
iatendea  to  be  used  with  the  intent  of  pro. 
curing  a  miscarriage,  even  though  it  now 
appeared  that  no  such  intent  actually  existed 
in  anyone's  mind,  and  that  the  prisoner's  belief 
as  to  the  effect  of  the  thing  supplied  was 
beside  the  question,  for  if  he  unlawfully  sup- 
plied a  noxious  thing,  knowing  or  believing  it 
was  to  be  used  for  an  unlawful  purpose,  his 
opinion  that  such  thing  was  not  noxious  would 
not  excuse  him.  The  prisoner  was  convicted : — 
HM^  per  Madden,  G.J.,  Holboyd  and 
HoDOis,  J  J.  (Williams,  a'Bkckett,  and  Hood, 
JJ.,  dissenting),  that  the  direction  to  the  jury 
was  wrong,  and  the  conviction  should  be  set 
aside ;  Williams,  J.,  affirming  the  conviction, 
on  the  ^und  that  Rtg,  v.  Hillman  (9  Cox 
386),  bems  a  decision  of  the  Criminal  Court 
of  Appeal  of  England,  should  be  followed. 
Beg.  V.  Drake  (13  V.L.R.  498)  overruled.  Beg. 
V.  HiUman  (9  Cox  386)  and  Beg.  v.  Titley  (14 
Gox  502)  not  followed.    Reoina  v.  Htland  101 


^  Evidence — Perjury — Finding  of  jury 

ot  former  trial,  whether  admissible  in  defence  at 
stisequsnt  trial.]  At  a  trial  for  housebreaking 
slid  stealing  prisoner  swore  an  cUibiaxkd  the  jury 
acquitted  him.  On  a  presentment  for  perjury 
with  regard  to  this  alid : — Held,  that  the  jury 
in  the  mal  for  perjury  were  properly  directed 
that  they  had  no  concern  with  the  proceedings 


CRIMINAL  LAVf-coiUinued. 
at  the  trial  where  the  prisoner  was  acquitted, 
and  therefore  the  fact  that  the  previous  jury 
might  have  believed  the  plea  of  alibi  was  no 
de&nce  in  the  trial  for  perjury.  Rbo.  v, 
McDermott    ....:.    686 

4.  Evidence  —  StaUmunt  by  prisoner — 

Admission  of  statement  of  previous  conduct  of 
prisoner.]  Prisoner  was  presented  and  found 
guilty  on  a  charge  of  incest  with  his  daughter.. 
Prisoner  made  a  written  statement  that  on  a 
previous  occasion,  some  months  before,  he  had 
committed  a  grossly  indecent  act  on  the  person 
of  this  daughter,  and  had  attempted  to  do  so 
on  another  occasion.  Counsel  for  prisoner 
raised  as  a  defence  that  in  all  the  circumstances 
of  the  case  it  was  impossible  and  incredible  for 
a  man  to  commit  the  offence  with  which  the 
prisoner  was  charged  : — Held,  that  to  meet  this 
defence  the  statement  of  his  former  conduct  was 
properly  admissible  in  evidence  against  the 
prisoner  at  the  trial.    Rbo.  v.  Bechaz    •     689 

5.  Felony — Accessory  b^ore  the  fact  — 

Instigator — Probable  consequence — Crimes  Act 
1890  {No.  1079),  s.  303.]  llie  prisoners— a  man 
and  a  woman — desired  to  procure  abortion 
upon  the  body  of  a  pre^aot  woman  by  means 
of  electricitv  and  the  injection  of  a  certain 
fluid.  While  the  woman  was  endeavouring  to 
procure  abortion  by  means  of  the  injection  the 
subject  of  the  operation  died.  According  to 
the  medical  evidence  the  cause  of  death  was 
suffocation,  and  there  was  evidence  from  which 
the  jury  might  infer  that  the  suffocation  arose 
from  an  attempt  by  the  woman  to  stifle  the 
patient's  screams.  Upon  the  trial  of  both 
prisoners  for  murder  the  jury  convicted  the 
man  as  well  as  the  womasi'i^'Held,  that  the 
attempt  to  stifle  the  screams  was  an  ordinary 
consequence  of  the  operation,  and  that  the  man 
was  riffhtly  convicted  as  an  accessory  before  the 
fact.    Reoina  v.  Radaltski  -  -     687 

6.  Perjury  —  Corroborative  evidence  — 

Direct  evidence  of  several  witnesses.  ]  A  prisoner 
was  charged  with  having  committed  perjury. 
The  perjury  consisted  in  the  prisoner  having 
sworn  that  she  had  had  no  beer  in  her  pos- 
session since  coming  out  of  gaoL  Three 
witnesses  were  called  for  the  prosecution,  each 
of  whom  swore  that  on  different  occasions, 
all  such  occasions  beinff  since  the  prisoner  had 
come  out  of  gaol,  he  had  been  supplied  with 
beer  by  the  prisoner.  There  was  no  evidence 
to  corroborate  the  evidence  of  each  witness  as 
to  each  occasion  i^Held,  that  the  evidence  was 
sufficient  to  sustain  the  charge  of  perjury.  Beg, 
V.  Hall  (16  V.L.R.  503)  distinguished.  Rbo. 
V.  Allsop 812 

7.  Possession  of  stolen  jvood,  posts^  etc. — 

CHmes  Act  1890  {No.  1079),  s.  102.]  By  sec. 
102,  if  any  post,  etc.,  be  found  in  the  possession 
of  any  person  or  on  the  premises  of  any  person 
with  his  knowledge,  and  such  person  being 
summoned  before  a  justice  shall  not  satisfy  Uie 


Digitized  by 


Google 


1014 


INDEX. 


YoL-  XXIV. 


CRIMINAL  LkW-conlimied. 

joBtice  that  he  came  lawfully  by  the  same,  he 
shall  on  conviction  by  the  justices  forfeit  and 
pay  over  and  above  the  value  of  the  article 
so  found  any  sum  not  exceeding  two  pounds  : — 
Beld,  that  the  words  "  came  lawfully  by  the 
same''  mean  "came  honestly  by  the  same." 
The  defendant  employed  a  contractor  to  put  up 
a  fence  for  him.  The  contractor  in  erecting  the 
fence  took  posts  belonging  to  the  prosecutor ; 
and  subsequentiy  the  nrosecutor  called  upon  the 
defendant  and  demanaed  the  return  of  the  posts 
or  the  price  thereof.  The  defendant  refused  to 
return  or  to  pav  for  the  posts.  The  prosecutor 
then  proceeded  under  sec.  102  of  the  Crimes 
Act  1890.  The  defendant  in  his  evidence  stated 
that  he  had  no  knowledge  where  the  posts 
came  from.  The  justices  convicted  the  defen- 
dant and  ordered  him  to  pay  the  price  of  the 
posts  iSM,  that  upon  these  facts  the  defen- 
dant was  improperly  convicted.  Hodgson  r. 
COLLIKR 28 

Larceny — Justices — Summary  jurisdiction 

— Admission  of  guilt — Evidence     445 
See  Justices  op  the  Peace.    4 

CROWN— Sale  of  land  by--Implied  grant- 
Reservation  of  drain— Easement  887 
See  Water  Act  1890.    2. 

CROWN  LAND— Land  under  lease  from  the 
Crown — Cutting  timber— Proclamation 
forbidding  the  cutting  of  timber  24 
See  Land  Act  1890. 

CROWN  LESSEES— Miners'  right— Holder  of 
— Riffht  to  test  Crown  lease  •  165 
See  MiNiss  Act  1890.     2. 

CROWN,  MINISTER  OF  THE— Direction  to 
prosecute  alleged  offenders— Amend- 
ment of  Minister's  authority  -  785 
See  Factories  and  Shops.    3. 

"  CRUELTY"— Overdriving— Duty  of  justices 
—Circumstances  under  which  over- 
driving took  place  -  548 
See  Animals  Protection. 

CUSTOMS  ACTS— 1890  {No.  1161),  *.  84;  No, 
1471, «.  %— Power 9  of  CommUnoner  of  CuttotM—- 
Invoice— 'Qooih  ^Forfeiture—  Undervalvation,] 
Where  it  appears  to  the  Commissioner  of 
Customs  that  foreign  goods  entered  at  the 
Customs  for  ad  valorem  duty  are  in  an  invoice 
or  entry  produced  by  the  importers  under- 
valued, all  such  goods  are,  under  sec.  84  of  the 
Cuetome  Act  1890,  forfeited,  or  liable  to  be 
forfeited,  to  Her  Majesty .  Attorney-General 
V,  Jules  Renard  and  Company     -  970 

DAMAGES— Assessment  of— Appearance— No 
defence— Notice  400 

See  Practice.   7. 

DEATH  OF  INSOLVENT— Certificate  of  dis- 
charjB;e — Application  for  certificate  in 
lifetime — Jurisdiction  .     559 

See  Insolvency.    2. 


DEATH— N^ligence— Death  of  injured  person 
—  Wrongs   Aei   1890  —  Bailways  Act 

1890 180 

See  Limitation  of  Acnov.    2. 

DEBENTURES  OF  TRADING  COMPANT- 

Bills  of  sale—Floating  charge— Kan- 
registration  .....  280 
See  Instruments  Act  1890. 

DEBTOR'S  SUMMONS— Neglect  of  debtor  to 
appear— Obtaining  crodit  by  fraud  982 
See    Imprisonment   of    Fraudulbmt 
Debtors  Act  1890. 

DEED  OF  SETTLEMENT  OR  GIFT-PoUdes 

of    life  assurance  —  Value  of — Stamn 

duty 596 

See  Stamps.    2. 

DEED  OF  SETTLEMENT— Power  of  appofait- 
ment — Interest  of  settlor  in  land — 
Charge  on  interest  in  land,  efifect  of  713 
See  Settlement. 

DEFENCE  ARISING  AFTER  CLOSE  OF 
PLEADINGS  —  Amendment  -r  Leave 
of  the  Court— Pleading  •     987 

See  PRAcncB.    24. 

DELAY — Unconscionable  bargain  —  Excessive 
rate  of  interest — Bonus  on  loan  -  297 
See  Mortgage. 

DEPOSIT  IN  BANK-Fixed  deposit-^Breach 
of  trust— Reconstruction  of  bank— 
Trvsts  Act  1896— Limitation  of  action 
iS^  Trustee.    3.  [648 

Investment   of    trust   funds — Breach   of 

trust — Acquiescence  of  cestui  que  trust 
See  Trustee.    2.  [258 

DEPUTY    REGISTRAR-GENERAL-Signa- 

ture  of — Proof  of  signature  -  410 
See  Stock  Mortgage. 

DESERTION— Denial  of  conjugal  interoonne— 

•   Divorce 848 

See  Husband  and  Wife.    2. 

Divorce — Cross  petition— Fresh  petition- 

No  new  desertion  •     688 

See  Husband  and  Wife.    3. 

Divorce  petition — Dismissal  of  petition- 

No  new  desertion— Fresh  petition  977 
See  Husband  and  W^fe.    4. 

DIRECTORS   OF   COMPANY-Directors   ie 

facto  —  Calls  on  shares  —  Defect  in 
appointment  of  directors  -  -  186 
See  Company.    4. 

Powers  of  directors — Petition  for  winding 

up — Power   of   directors   to  present 

petition 804 

See  Company.    3. 

DIRECTOR  OF  TRUSTEE  COMPANY-Ap- 

g ointment    of  company  as   trustee— 
ias — Counsel  for  plaintiff  in  action — 
New  trustee       -  -    898 

See  Trustee. 
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DISCOVERY— Order-  for  obtained  exparte-^ 
Objection  to  order     -  829 

Sfie  Practiox.    9. 

Securitjr  for  coats  of —Discretion  of  Judse 

in  diBpensing  with  security  •  4o5 
See  Pbactice.     10. 

DISCOVERY   IN   AID   OF   EXECUTION- 

Judgment  for  costs — **  Party  entitled  " 
— Order  XUL,  r.  32  -  -    424 

See  Practick.     11. 

DISMISSAL   BY   JUSTICES- Certificate  of 
dismissal— Case  not  heard  on  merits— 
Hes  adjudieata    .        .        •        .      214 
.    See  JosncES  jof  the  Psaob. 

DIVORCE  PRACTICE  —  Desertion  —  Petition 
-  Dismissal  of  petition — Fresh  petition 
See  Husband  and  Wife.    4.         [977 

Decree  nUi  for  dissolution  of  marriage — 

Maintenance  of  wife — Jurisdiction  of 

CJourt 840 

Ste  Husband  and  Wife. 

Extending  time  for  answer — Respondent 

abroaa-^Practice  -  -  -  519 
See  Pbaotice  Divobcb.    7. 

DIVORCE   RULES  OF  8rd   FEB.   1885- 

Bespondent  out  of  jurisdiction  — 
Extension  of  time  for  answer — Practice 
i^etf  Practice  DiYORCE.    7.  [619 

Divorce  Rules  1885,  r.  10,  -     827 

See  Practice  Divorce.  3. 
DOG  ACT  1890-(iVo.  1084),  m.  15,  20,  25— 
Penalty — Informant — Local  authority  —  Juris- 
diction— Jwtioes  Act  1890  {No.  1105),  Part  V., 
J».  59,  73,  79.]  In  a  proceeding  under  the  Dog 
Act  1890,  sec.  20,  to  recover  a  penalty  it  was 
shown  that  the  informant,  the  person  attacked 
by  the  dog,  had  no  interest  in  the  penalty,  and 
was  not  an  officer  authorized  to  prosecute  by 
the  municipality  in  which  the  alleged  offence 
occurred  :-^Held,  that  he  was  not  entitled  to 
prosecute  : — Held  aleo^  with  doubt,  on  the 
authority  of  R,  v.  CharUa  (3  VV.  W.  &  a'B.  (L.) 
52),  that  the  information  should  have  been 
struck  out  as  being  without  jurisdiction. 
LoPT  V,  Wade  (No.  2)     -  -     216 

DONATIO  MORTIS  CAUSA-Bank 
depoeit  receipt — Imperfect  gift — Property  not 
ptming  by  mere  delwery — lUnese  of  donor — 
Expectation  of  recovery — Qoitt — Pivle  as  to  cogte 
where  subject  matter  of  donatio  is  large  proper- 
Hon  of  estate,  and  where  it  is  small — Remarks 
npon  nature  of  proof  of  donatio  mortis  causd— 
RvideneeJ]  Where  persons  on  their  death-bed  or 
believing  they  are  about  to  die  make  a  gift  of 
property  not  passing  completely  by  the  mere 
handing  over  (as  of  a  non-transferable  bank 
^epoait  receipt),  the  Court  has  given  effect  to 
it  as  a  donatio  mortis  causd,  and  has  caused 
.the  executors  of  the  donor  to  complete  the 
donor's  intended  bounty.  There  may  be  a 
flood  donatio  mortis  causd  of  a  non-transferable 
bank  deposit  receipt  by  the  mere  handing  of  it 


DONATIO  MORTIS  CAUSA^contd. 

over  to  another  by  way  of  gift  by  a  person 
nqt  expecting  to  recover  from  an  existing  ill- 
ness, although  nothing  is  said  as  to  the  donor 
getting  it  back  in  case  of  recovery.  If  a  person 
makes  a  gift  by  way  of  donatio  mortis  causd  of 
a  large  proportion  of  his  estate,  under  circum- 
stances which  justify  his  executors  in  requiring 
the  donee  to  prove  his  claim  in  0)urt,  the 
costs  of  an  action  by  the  donee,  by  which  he 
proves  his  claim,  should  come  out  of  the  whole 
estate,  including  the  subject  matter  of  the 
donatio  mortis  causd ;  ana  where  the  subject 
matter  was  one- fifth  of  the  whole  estate,  the 
Court,  as  a  rough  equalization  of  the  respective 
costs,  left  the  donee  to  abide  his  own  costs  and 
ordered  the  costs  of  the  executors  and  of  the 
beneficiaries  under  the  will  to  come  out  of  the 
estate  other  than  the  subject-matter  of  the 
donatio  .—Semble,  the  general  rule  would  be 
that  the  whole  costs  should  come  out  of  the 
rest  of  the  estate  where  the  subject  matter 
of  the  donatio  mortis  causd  was  but  a  small 
proportion  of  the  whole  estate.  The  Court  upon 
a  (juestion  of  donatio  mortis  causd  will  accept 
evidence  of  previous  statements  of  the  alleged 
donor  that  might  be  given  in  a  testamentary 
cause.    Cabtledoe  v.  HsAiiBS  •    576 

DRAINAGE,  RIGHT  TO— Easement  on  Crown 
landB — Reservation  of  drain — Sale  by 

the  Crown 887 

/See  Water  Act  1890.    2. 

DUTIES    ON    ESTATES    OF    DECEASED 

PERSONS-<Property  transferred  with 
intent  to  evade  duty — Parties — Execu- 
tors -  -  •  -  -  12 
See  ADBnNisTBATiON  and  Pkobate 
Act  1890.    3,  4. 

DUTY  ON  ESTATE  OF  DECEASED  PER- 
SONS—Assessment  of  duty — Appeal 
from  determination  of  Master-in-£quity 

— Practice 517 

See    Aqministbation    and    Probate 
Act  1890.    2. 

EASEMENT  OF  DRAINAGE— ImpUed  grant 
— Crown  lands — ^Drainage  -  887 

See  Water  Act  1890,    2. 

EHRARRASSMENT  —  Contract  verbal  or 
written— Particulars  -  -  -  67 
See  Pleading. 

Striking  out  pleadings  for— Questions  of 

law,  trial  of        -        -        -        .     405 
See  Practice.    25. 

EMPLOYER  AND  EMPLOYE  -  Wages, 
contract  as  to — Employment  at  lower 
wages  than  log  rate— Intention  to 
evade  Act  ....  j 

See  Factories  and  Shops.    2. 

EMPLOYERS  AND  EMPLOYES  ACT  - 

1891  {No,  1219),  ss.  3,  5— Meaning  of  employS 
—  Workman  working  as  independent  contractor- 
Jurisdiction  of  justices.]    A.  agreed  with  B.  to 
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EMPLOYERS  AND  EMPLOYES  ACT-con^. 
do  certain  work  for  B. — to  paint  aome  tracks 
according  to  apecification.  %.  accepted  this 
offer : — htdd,  that  this  was  a  contract  wherry 
A.  was  not  bound  to  do  any  of  the  work 
personally  but  might  get  it  done  by  deputy ; 
that  therefore  he  was  not  an  employd  within  the 
meaning  of  sec.  3  of  the  Act  No.  1219,  and 
consequently  the  justices  had  no  jurisdiction 
under  sec.  6  of  the  Act  to  adjudicate  upon  a 
dispute  between  A.  and  B.  touching  the 
contract.      McE^boy    v.    Austbalian   Fobgb 

AND      EnGINESBINO      COMPANY      PbOPBIBTARY 

Limited 958 

ESTOPPEL  — Rm  odjudUfata—DiBmiBBalhj 
justices— Certificate  of  dismissal — Case 
not  heard  on  merits  -  .      214 

See  Justices  of  the  Peace. 

EVIDENCE  —  Admissibility  of— Evidence  of 
criminal  acts  other  than  those  charged 
See  Cbiminal  Law.  [98 

Admissibility  of  —  Perjury  —  Finding  of 

jury  at  former  trial,  whether  admissible 
in  defence  at  subsequent  trial  -  686 
See  Cbiminal  Law.    3. 

Admissibility  of — Written    statement  of 

witness  —  Hostile  witness  —  Evidence 
inconsistent  with  written  statement 
See  Licensing.    2.  [725 

Contemporaneous    oral    agreement  —  In- 

admissibility of  evidence    -  498 

See  Pbomissoby  Note. 

Statement  of  prisoner — Admission  of  state- 
ment of  previous  conduct — Admissi- 
bility of     689 

See  Cbiminal  Law.    4. 

EXAMINATION  DB  BSNB  SSSE - 
Application  for — Affidavit  in  support — 
Sufficiency  of-  Contents  of  i^davit 
See  Pbagtioe.     14.  201 

EXfelCUTION— Discovery  in  aid  of^Judgment 
for  costs— **  Party  entitled" — ^Order 
XLII.,  r.  32       -  .        -424 

<Sftf  Pbactice.     11. 

Equitable    execution — Receiver,   appoint- 

ment of — "  Proceeding  in  a  cause  " — 
Month's  notice  ....  808 
See  Pbactice.     12. 

EXECUTOR  —  Accounts  —  Non-filing  of  — 
Attachment      to     compel  —  Costs  — 

Practice 780 

See  Pbactice  Pbobate.    4. 

Conveyance   to    evade  duty — Duties    on 

estates  of   deceased    persons— Parties 
chargeable  with  duty         -        -        12 
See    Administbation    and   Pbobate 
Act  1890.    3,  4. 

Legacy  to  person  appointed — Gift  annexed 

to  office — Rebuttal  of  presumption — 
Parol  evidence  *        -     626 

See  Will.     12, 


EXECUTOR-oofi^tntied. 

Solicitor — Professional  ohargat— "  Tmsts 

and  powers*'— Charges  946 

See  Will.     11. 

—  Tenant  for   life  of  fumitore  —  Security 

against  loss  of  furniture — Heirloom  667 
See  Will.    9. 

EXECUTOR  LUNATIC  — Executor  becoming 
lunatic  before  grant  of  probate  — 
Master  in  Lunacy ~  Practice  -  768 
See  Pbactice  Pbobate.    2. 

EXPECTATION  OF  DEATH-Imperfect  gift 
—  Bank  deposit  receipt  —  Illness  of 
donor  -  '  -  a  *  ^76 
See  Donatio  Mobtis  Causa. 

EXTENSION  OF  TIME  FOR  HOLDING 
COURT  —  Power  of  GoverDor-ia- 
Council-F- Annual  sittings  of  Court  782 
See  Licensing.    5. 

EXTRAORDINARY  BUSINESS-Shire  coun- 
cil —  Ordinary  meeting  —  Consent  of 
council  —  Closed  roads  —  Vermin  Be- 
struetion  Act  1890  -  -  •  708 
See  Mandamus. 

FACTORIES  AND  SH0PS-O/<>ffiii^  of  skop^ 
The  lactorieM  and  Shops  Aete  1890,  54  Vict. 
{No,  \09l),  e.  4»,  SchtdtOe  IV.;  1896,  60  VieL 
{No.  1445),  3  {b) ;  1898,  62  Viet.  {No.  1597),  «. 
2,  7,  9—Shop—'*0lo9ed"^lIairdriMer^Bf-law 

—  Validity — Admiesion,]  The  defendant,  a 
hairdresser,  was  charged  upon  information  with 
a  breach  of  the  Factories  and  Shops  Act  1890 
for  that  not  being  licensed  to  keep  open  after 

7  o'clock  in  the  evening  he  did  not  close  hit 
shop  from  that  hour.  At  the  hearing  before 
a  court  of  petty  sessions  the  prosecuting  solici- 
tor admitted  the  existence  and  operation  of  a 
by-law  allowing  hairdressers  to  keep  open  until 

8  p.m.  The  justices  convicted  the  defendant 
for  not  having  closed  his  shop  at  7  o'clock  :— 
Held,  that  the  conviction  was  bad  : — Semble, 
per  Williams,  J.  The  validity  of  a  by-Uw 
cannot  be  attacked  in  such  a  prqeeedinff,  or 
upon  an  order  to  review  it,  by  reason  of  the 
provisions  of  sec.  9  of  the  Factories  and  Shops 
Act  1898  iSembUy  per  Williams,  J.  Where 
the  time  for  closing  his  shop  is  fixed  a  hair- 
dresser may  not  after  that  hour  commence 
to  shave  or  dress  the  hair  of  a  customer. 
Mis  V.  Horsley  (23  V.L.R.  609)  distinguished. 

POWKLL  f .  KlERULF  -  -  -  -      851 

2.  Fiutories  and  Shops  Act  1896  {N*' 

1445),  s.  15  (8) — Employment  at  Uwer  rate  ef 
wages  than  log  rates — Intention  to  evade  Act— 
Dispute  as  to  liability  for  particular  rate— 
Wages f  contract  as  to.]  An  employer,  relying 
upon  an  alleged  contract  made  teithoat  any 
intention  to  evade  the  provisions  of  the  Fadoriu 
and  Shops  Act  1896,  who  honestly  disputes  his 
liability  to  pay  a  particular  or  log  rate  of  wagei, 
is  not  liable  to  be  convicted  for  a  breach  of  the 
provisions  of  sub-sec.  8  of  sec.  15  of  Act  No. 
1445.    Hall  v,  Babtlett       ...        1 
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FACTORIES  AND  SEOPS-contwued, 

3,  Factories  and  Shops  Act   1890  {No, 

1091),  «.  Ql^Frooeedlngs  against  offenders  to  be 
directed  by  Minister— Amendment  of  Minister's 
authority — Order  nisi  to  review,^  A  court  of 
petty  sessions  upon  proceedings  for  an  offence 
under  the  Factories  and  Shops  Acts  has  no 
power  to  amend  the  direction  of  the  Minister 
given  under  sec.  61  of  Act  No.  1091  to  take 
such  proceedings.    Ellis  r.  Wing  Les  -     785 

FIUNG  STATEMENTS  OF   CLAIM- Non- 

appearance  of  some  defendants — 
Setting   do¥m  action  on    motion  for 

judgment 764 

Ste  Practice.    34. 

FINAL  CERTIFICATE— Contract  for  execu- 
tion of  works— Condition  -  -  70 
See  Contract. 

FINAL  JUDGMENT— Action  on  promissory 
note— Leave  to  defend — Instruments 
Act  1890  -  Order  XIV. ,  r.  1  -  331 
See  Practice.    27. 

—  Foreign  corporation — Proof  of  incorpora- 
tion— Necessity  of  proof  of  509 
See  Practice.     13. 

'•  Order    XIV.,    r.    1— Promissory    note— 

Leave  to  defend— Effect  of  -  878 
See  Practice.    28. 

FIRE  POLICY  —  Assignment  of  —  Notice  to 
insurers  —  Kxtent  of  local  agent's 
authority-^Kejection  of  claim  -  600 
Sec  Insurance. 

FLOATING  CHARGE-Debentures  of  trading 
company — Bills  of  sale — Non-registra- 
tion of        230 

Stt  Instruments  Act  1890. 

FOOD,  ARTICLE  OF— Sale  of-Nature  and 
composition— /Ziffl/f A  Act  1890  -  429 
See  Practice.    22. 

FORECLOSURE  ORDER— Accounts  and  in- 
quiries— Order  for  an  account — Order 
XV.,  r.  1— Practice  -  -  -  161 
Sec  Mortqagor  and  Mortgagee. 

FOREIGN  COMPANY  —  Final  judgment - 
Proof  of  incorporation— Necessity  for 
See  Practice.    13.  [509 

Service  of  writ  upon— Commercial  travel- 

ler— Orders  on  commission  506 

Sec  I^LiCTICE.      36. 

FOREIGN  PROCEDURE— Liquidated  demand 
under  60/. — Service  of  writ— Costs  65 
See  Practice.    16. 

FORFEITURE  CLAUSE  IN  WILL— Opera- 
tion of— Construction  of — Frivolous 
and  vexatious  action — Reasonable  and 
bona  fide  action — Costs  -  -  859 
See  Trustee.    5. 

FORFEITURE  OF  GOODS— Customs  entry- 
Powers  of  Commissioner — Invoice  970 
See  Customs  Acts. 


FORFEITURE  OF  SHARES— Non-payment 
of  calls — Action  by  shareholder— Sub- 
sequent redemption— Effect  of  -  677 
See  Company.    5. 

FRAUDULENT    REPRESENTATION- 

Rogues  and  vagabonds— Imposing  upon 
persons  to  obtain  money  -  •  151 
See  PoucE  Offences. 

FURNITURE— Tenant  for  life  of— Danger  of 
loss  —  Security  against  loss  —  Re- 
mainderman-Executor -  567 
See  Will.    9. 

GAMING  AND  WAGERING  —  Betting  — 
**  Place  "  —  Fvidenoe  —  Movable  box  —  Police 
Offences  Act  1890  {No.  1126),  *.  49.]  A  movable 
chattel  may  constitute  a  ''place"  within  the 
meaning  of  sec.  49  of  the  Police  Offences  Act 
1890,  by  reason  of  the  fact  that  it  may 
temporarily  appropriate  a  piece  of  ground  for 
the  purpose  of  betting,  and  whether  there  has 
or  has  not  been  such  an  appropriation  is  for 
the  justices  to  determine.  Gleeson  v.  Adams 
(20  V.L.R.  229)  applied.  O'Donnkll  v, 
O'Brien 678 

GARNISHEE  PROCEEDINGS -Attachment 

of  debt— Delay  in  the  making  applica- 
tion for  prohibition— Practice  -  178 
See  Prohibition. 

HAIRDRESSER-  Closing  of  shops— Bylaw- 
Validity  of  -  -  -  -  851 
See  Factories  and  Shops. 

HEALTH— jy^a^^A  Act  1890  {No.  1098),  s.  36— 
By-law — Fnrveyor  of  milk — Registration.']  A 
by-law  was  passed  in  the  Town  of  Northcote 
under  the  provisions  of  the  Health  Ad  1890 
whereby  every  person  carrying  on  the  trade  of 
a  cowkeeper,  dairyman,^  or  purveyor  of  milk  is 
required  to  register  himself  with  the  Local 
Board  of  Health.  The  defendant,  who  kept  a 
farm  in  the  shire  of  Morang,  had  been  accus- 
tomed for  many  years  to  send  milk  by  a 
common  carrier  to  L.,  in  Northcote,  who 
retailed  it  to  customers  in  Northcote.  L.  some- 
tiines  sent  orders  to  the  defendant,  but  as  a  rule 
the  defendant,  knowing  the  quantity  required, 
regularly  supplied  L.  with  milk,  delivery  in 
each  case  bemg  made  by  the  carrier,  who  also 
carried  milk  for  other  farmers.  The  defendant, 
who  was  not  registered  in  Northcote,  was 
prosecuted  for  not  having  so  registered  himself 
as  a  purveyor  of  milk  in  Northcote,  and  was 
fined  i—HMt  that  under  these  circumstances 
the  defendant  was  not  a  purveyor  of  milk,  and 
that  registration  was  not  necessary.  White  v. 
Harmer 518 

2.  Health  Act  1890  {No.  1098),  s.  35— 

By-law — Registration — "  Purvey  or  of  milk  " — 
Place  of  registration.]  An  information  was  laid 
against  defendant  for  carrying  on  the  trade  of  a 
milk  purveyor  within  the  jurisdiction  of  the 
local  council  of  Port  Melbourne  without  bavins 
registered  himself  there  under  the  provisions  <» 
a  by-law  requiring  every  purveyor  of  milk  to 
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reguter  himself  m  to  "  every  place  within  the 
jazisdiction  of  the  local  council  at  which  sach 
trade  or  any  part  of  it  is  to  be  carried  on." 
The  defendant  had  no  place  of  busineae  nor 
depdt  in  Port  Melbourne,  but  was  registered  in 
respect  of  a  place  within  the  juriwliction  of 
another  local  council.  The  defendant  drove  a 
milk  cart  through  Port  Melbonroe  and  sold  and 
delivered  milk  to  his  customers  there  : — Held 
that,  although  the  defendant  had  no  dep6t  nor 
place  of  business  in  Port  Melbourne,  he  had  not 
committed  a  breach  of  this  by-law,  that  he 
need  not  register  himself  under  it,  and  that 
he  could  not  be  fined  for  carrying  on  the  trade 
of  a  purveyor  of  milk  within  the  jurisdiction 
of  the  Port  Melbourne  council.  Ryan  v.  Beadle 
(23  V.L.R.  164)  disagreed  with.  Taylor  v. 
RioBT 787 

a  Nuliance  —  Health    Act   1890   {No, 

1098),  M.  216,  221,  223,  ^^—OffenHve  trade  or 
hutinesa—Negliqenee  in  carrying  on  off  entire 
trade,]  Under  Fart  X.  of  Act  No.  1098,  Division 
I.,  sec.  221,  any  person  neglectinc  to  keep  his 
premises  in  such  a  state  as  not  to  be  a  nuisance 
may  be  convicted  of  an  offence.  Under  Part  X. , 
Division  II.,  sec.  226,  any  person  carrying  on 
an  offensive  or  noxious  trade  in  such  a  way  as 
to  become  a  nuisance  may  be  convicted  of  an 
offence.  A  person  registered  under  Division 
n.,  and  carrying  on  an  offensive  trade,  was 
charged,  under  sec.  221,  with  neglecting  to  keep 
his  premises  in  such  a  state  as  not  to  be  a 
nuisance.  It  was  found  as  a  fact  that  the 
business,  even  if  carried  on  in  a  proper  and 
clean  way,  would  have  been  a  nuisance ;  but 
it  was  also  found  as  a  fact  that  the  defendant 
had  kept  his  premises  in  an  unnecessarily  dirty 
state  : — Held,  that  the  defendant  was  properly 
charged  and  convicted  under  sec.  221.  Gdlville 
V.  Dale 690 

Article  of  food — Nature  and  composition 

—Adulteration  ....    429 
See  Practice.    22. 

HIGHWAY— Water  pipe  in— Service  pipe- 
Leak  in — Obligation  to  repair— i#«fr<»- 
politan  Board  of  Works  Act  1890— 
Duty  of  owner  ....  268 
See  Nuisance. 

HUSBAND  AND  VflFE—Attachnumt  of  per- 
son— Practice — Disobedience  of  order — Divorce 
— •*  Decree  "  — Alimony^Discretion — Marriage 
Act  1890  {No.  1166),  «.  84,  86,  86,  87,  88— 
Imprisonment  of  Fraudulent  Debtors  Act  1890 
{No.  1100),  ».  3.]  Where  the  Court  having 
jurisdiction  over  the  subject  matter  makes  a 
wrong  order,  nevertheless,  while  such  order 
stands,  it  is  the  duty  of  the  Court  to  enforce 
it.  OUchristY,  Gilchrist  (17  V.L.R.  724)  applied. 
The  Court  has  no  power  under  sec.  87  of  the 
Marriage  Act  1890  when  pronouncing  a  decree 
nisi  for  dissolution  of  marriage  to  order  a  certain 
weekly  sum  of  money  to  tc  paid  by  the  re- 
spondent forthwith  for  the  mamtenanoe  of  his 


HUSBAND  AND  WlFE-oontmued. 
wife.  Becky.  Beck  {n  A.luT, 202) i 

NiSBBT  V.  NiSBST  AND  THE  AtTOBNBT-< 

[840 

2.  Marriage  Act  1890  {No.  1166)» «.  74 

{a) — Desertion — Denial  of  conjugal  iutcreimrse— 
Divorce.]  In  a  suit  for  divorce  by  the  huabaod 
against  his  wife  the  following  facts  were 
proved : — (a)  For  three  years  and  npwardi 
matrimonial  intercourse  had  not  taken  place 
between  the  parties,  owing  to  the  refoaal  ol 
the  respondent,  such  refund  being  wilful  and 
deliberate  and  without  any  cause  or  excose; 
(6)  for  three  years  and  upwards  the  respondeDt 
had  habitually  locked  herself  from  abont  the 
hour  of  8  p.m.  to  8  a.m.  in  the  bedroom  whidt 
she  occupied  apart  from  her  husband ;  (c)  for 
three  years  and  upwards  the  parties  had  not 
been  on  friendly  terms,  nor  had  they  spoken  to 
one  another,  owing  to  the  conduct  of  the 
respondent ;  {d)  the  petitioner  had  been  in  bo 
way  to  blame,  and  the  respondent  had  acted 
contrary  to  his  wishes  ;  (e)  ouring  the  aioreaaid 
period  the  parties  had  occupied  the  sasw 
building  :—Held,  that  these  facts  conatitatad 
evidence  of  desertion,  and  that  the  petitioDer 
was  entitled  to  a  decree  nisi  for  dissolution  of 
marriage.    Simons  r.  Simons  -     348 

3.  Divorce — Desertion — Petition — Orem 

petition  —  Dismissal  —  Fresh  petition  —  Sam 
groundr^Marriage  Act  1890  {No.  1166),  «.  74] 
In  1894  a  husband  filed  a  petition  for  disBolnUan 
of  his  marriage  upon  the  ground  of  deaertion- 
His  wife  filed  a  cross  petition  for  disaolotioii  am 
the  ground  of  misconduct.  Both  petition  and 
cross  petition  were  dismissed.  There  was  no 
resumption  of  biarital  relations,  the  wife  resist- 
ing all  attempts  of  the  husband  in  that  directioB 
and  concealing  herself  from  him.  In  1S98  the 
husband  filed  a  fresh  petition  for  diaaotutioa 
upon  the  ground  of  desertion  i—Hddy  that  no 
new  desertion  had  occurred,  the  old  oAaooe 
continuing  i^Htld  also,  following  FUsgeraid  t. 
FUzgerald  (L..R.  1  P.  &  D.  694),  that  there 
could  be  no  desertion  which  did  not  terminate  la 
existing  cohabitation.    Bxlton  r.  Bkuton  68S 

4. Divorce — Desertion — Petition  —  Dis- 
missal—  Fresh  petition  —  Same  ground — Mar- 
riage Act  1890  {No.  1166),  s.  74.]  In  1884  t 
husband's  petition  for  dissolution  of  his  marriage 
on  the  ground  of  desertion  was  dismissed.  At 
the  same  time  a  cross  petition  by  his  wife  for 
dissolution  on  the  ground  of  nusoondnct  wsi 
also  dismissed.  Marital  relations  between  the 
parties  were  not  resumed,  although  the  hue- 
oand  made  several  attempts  to  induce  the  wife 
to  live  with  him  again.  In  1898  the  hnsbend 
filed  a  fresh  petition  for  dissolution  on  the 

rund  of  desertion :— JTeU,  affirming  A'Beoketti 
{ante,  p.  683),  that  no  new  desertion  had 
occurred.    Bki/ton  v.  Bslton  077 


■  Costs  of  wife — Neglect  of  husband  to 

into  Court 

Set  Practice  Divobce.     6. 
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HUSBAND  AND  WIFE-eoiKmtiMf. 

Coste  of  wife— Payment  into  Conrt — Ne- 
glect of  hnsband  to  pay  into  Court— 

Practice 940 

See  Practice  Divobcb.    5. 

Divorce  proceedings — Application  to  ap- 

peal informA  paupem— Practice— Fall 

CJourt 719 

See  Practicb  Diyobck.    2. 
Joinder  of  claims — Previous  action — Non- 
joinder of  personal  claims  by  husband 
in  previous  action — Costs  •        -    929 
See  Practice.    32. 

Money  due  on  mortgage  —  Constructive 

payment— Settlement  -      821 

iSee  Limitation  of  Action. 

IDLE  AND  DISORDERLY  PERSON-Charge 

of  having  insufficient  lawful  means  of 
support— Other  offences — Evidence  of 
— ^Inadmissibility  of  •  •  -  574 
See  Police  Offences.    2. 

mPLIBD  COVENANTS-^aw/«-  of  Land 
Act  1890—Trustee  advanoins  money 
to   save    trust   property  —  Kight   to 

indemnity 460 

See  Trustee.    4. 

IMPOSITION  TO  OBTAIN  MONEY-Fraudu- 
lent  representation  —  Rogues  and 
vagabonds  ....      151 

See  Police  Offences. 

IMPRISONMENT  OF  FRAUDULENT 
DEBTORS  ACT  VBM-{No.  1100),  «.  22, 
25,  Schedule  ir.—J)ebtor*s  summons— Neglect 
•f  debtor  to  appear  —  Evidence  —  Obtaining 
credit  by  fraud.]  Where  on  the  return  of 
a  debtor's  summons  the  defendant  does  not 
appear,  and  the  hearins  is  adioumed  to 
a  date  of  which  the  defendant  has  notice, 
and  the  defendant  does  not  appear  at  the 
adjourned  hearing,  an  order  may  be  made 
aeainst  him  in  his  absence.  Where  a  purchaser 
of  goods  undertook  to  pay  foi;  them  on  delivery, 
but  having  obtained  delivery  by  a  fraudulent 
stratagem  without  payment,  promised  payment 
on  a  future  dato,  and  on  that  date  gave  a  value- 
less cheque : — Held,  upon  a  summons  under 
sec.  22  of  the  Imprisonment  of  Fraudulent 
Debtors  Act  1890,  that  the  justices  were  entitled 
to  find  from  these  facts  that  the  defendant 
obtained  credit  by  means  of  fraud.  Reoina  v, 
ScHULTZ,  Exparte  Ah  Ling  -        -       -    932 

INCOME  TAX— Income  Tax  Act  1895  {No. 
1374),  s.  2^— Jurisdiction  of  County  Court  to 
ttate  case— Income  Tax  Act  1898  {No,  1467),  «. 
l^Stook  and  share  broker— Membership  o/ 
Stoek  Exchange,  fee  for— Deduction,]  The 
County  CSourt  has  jurisdiction  under  sec.  27  of 
the  Income  Tax  Act  1895  (No.  1374),  to  state  a 
esse  for  tiie  opinion  of  the  Supreme  Court,  not- 
withstanding the  repeal  of  sec.  26  of  Act  No. 
1374  by  sec.  16  of  the  Income  Tax  Act  1896 
(No.  1467).  A  taxpayer  being  a  stock  and  share 
broker  is  entitlea  to  deduct  from  his  gross 


INCOME  TAX-contmued. 
income  the  amount  paid  by  him  in  order  that 
he    might   become  a    member   of   the   Stock 
Exchange,  where  he  carried  on  his  business. 
In  re  Inoomb  Tax  Acts  -       -       -       -    887 

INFANT  —  Maintenance  —  Administration  — 
Share  —  Corpus  —  Moneys  already  expended  — 
Order  —  Attendance  by  counsel —  Certificate  — 
Costs,]  Moneys  already  expended  by  an  ad- 
minlBtrator  in  the  maintenance  of  the  infant 
children  of  the  intestate  may  be  repaid  the 
administrator  out  ol  the  infants'  shares  in  the 
estate.    In  Rk  Symons  ...        -    664 

Action  by  next  friend  of — Staying  action 

—Forfeiture  clause  in  will— Breach  of 

trust 869 

See  Trustee.    5. 

IN  FORMA  PAUPJ?1?XS- Divorce - 
Application  for  leave  to  appeal  in 
fonnd  pauperis— FxiXi  Court  -  719 
See  Fraotice  Diyorce.    2. 

INFORM  ALITIES— Amendment  of— Order  niH 
to  review— Power  of  Court  -  410 
See  Stock  Mortgage. 

INFORMANT— No  interest  in  penalty— Local 
authority — Not  authorized  to  prose- 
cute   216 

See  Dog  Act  1890. 

ISJUWTIQV— Interlocutory— Landlord  and 
tenant — Recovery  of  possession — Petty  sessions- 
Reserved  decision.]  An  injunction  to  restrain 
proceedings  before  justices  in  petty  sessions  for 
the  recovery  by  a  landlord  of  possession  will 
not  be  eranted  where  the  hearing  before  the 
justices  has  been  concluded  but  the  decision  has 
not  been  given.    Mitchell  ».  Spono      •     685 

INSOLVENCY— ^0*  of  Insolvency— The  Insol- 
vency Act  1890  {No.  1102),  s,  37  {viii,)—FaUe 
return  of  sheriff  —  Judgment  debt,  failure  to 
satisfy — Power  of  Court  to  go  behind  judgment.] 
The  respondent,  upon  being  called  to  satisfy 
a  judgment  debt,  said  that  he  would  not  pay 
the  same,  but  told  the  sheriflf's  officer  that  he 
had  land  at  Benambra  which  he  could  levy 
upon.  This  land  was  not  in  respondent's  name, 
and  the  sheriff's  officer  made  a  return  that  the 
respondent  had  no  real  or  personal  estate  of 
which  he  could  cause  to  be  made  the  money 
reouired  by  the  writ  or  any  part  thereof.  An 
order  nisi  was  obtained  to  sequestrate  the  re- 
spondent's estate,  upon  the  ground  that  he  had 
failed  to  satisfy  the  judgment  debt  and  that 
the  writ  of  ^.  fa.  had  been  returned  wholly  un- 
satisfied I— Held,  that  the  return  was  false  and 
that  the  act  of  insolvency  had  therefore  not 
been  established.  The  Court  will  not,  except 
upon  a  case  of  fraud  or  collusion  between  the 
petitioning  creditor  and  debtor,  go  behind  the 
judgment  of  the  Supreme  Court  upon  which 
the  alleged  debt  is  founded.  In  re  Rtlah, 
Exparte  The  Colonial  Bank  op  Australasia 
Limited  ---....     844 
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WSOLVEmY-conUyiued 

2. CertiHoaU  of  discharge  —  Ihath  of 

insolvent  —  Jurisdiction  —  Insolvency  Act  1890 
{yd.  1102),  ts.  130,  138,  ^--Insolvenoy  Act  1897 
(No.  1513),  i.  95.]  The  Court  of  Luolvency 
has  no  juriadiction  to  hear  an  application  for 
a  certificate  of  discharge  where  the  insolvent 
has  died,  notwithstanding  that  the  application 
for  such  certificate  was  begun  during  ttie  insol- 
vent's lifetime.    In  kb  Jambs  -  659 

3.  Insolvency  Act  1897  {No.  1513),  s. 

llZ-'^uestration  of  estate  of  deceased  person — 
Estate  unable  to  pay  its  debts -^  Act  of  insolvency 
— Insufficiency  of  materiaU  /or  order  nisi — 
OljeotionSf  right  to  tahe.'\  The  estate  of  a 
deceased  person  may  be  seouestrated  by  a 
petitioning  creditor  upon  the  allegation  that  the 
estate  is  insufficient  to  pay  its  debts,  and  upon 
proof  of  such  allegation  under  the  provisions  of 
sec.  113  of  Act  No.  1513.  In  the  affidavit  filed 
in  support  of  a  petition  the  defendant  allesed 
that  according  to  his  information  and  belief 
the  estate  was  unable  to  pay  its  debts,  but 
did  not  state  any  grounds  for  such  information 
and  belief.  The  oraer  nisi  contained  the  state- 
ment by  the  Judge  that  "  it  has  been  proved 
to  my  satisfaction  that  the  estate  is  unable  t« 
pay  its  debts."  Upon  the  return  day  of  the 
oraer  nisi,  the  party  opposing  the  order  applied 
for  and  obtained  an  adjournment,  and  then 
upon  the  hearing  of  the  adjourned  application 
took  the  objection  that  the  order  was  granted 
on  insufficient  materials,  no*  ground  of  de- 
fendant's belief  and  information  being  stated  : 
— Held,  that  the  materials  upon  which  the  order 
nisi  was  granted  were  not  open  to  such  an 
objection  under  such  circumstances:— jS'«9n&^, 
the  rules  made  under  the  Insolvency  Act  (No. 
15  id)  by  the  Judges  of  the  County  Court  are 
not  applicable  to  proceedings  in  the  Supreme 
Court.    In  bb  Fkboie    ....     416 

4.  —  Petition  to  sequestrate  —  Improper 
motive^Abuse  of  process  of  Court, 1  Where  an 
act  is  legal  and  the  intention  with  which  that 
act  is  done  is  to  accomplish  an  object  also 
legal,  it  is  immaterial  what  the  ulterior  motive 
of  the  party  may  be.  P.,  who  had  a  personal 
grudge  against  M.,  bought  a  debt  owing  by  M. 
to  a  third  person  with  the  view  of  making  M. 
insolvent  and  thereby  depriving  M.,  who  was  a 
municipal  councillor,  of  his  seat  as  councillor. 
After  the  purchase  of  the  debt,  demand  for 
payment  having  been  made  and  not  complied 
with,  P.  took  proceedings  to  sequestrate  the 
estate  of  M.  Upon  the  return  of  the  order  nisi 
it  was  objected  that  the  proceedings  were  an 
abuse  of  the  process  of  the  Court  \—  Held,  that 
P.  was  entitled  to  take  such  proceedings,  ^nd 
that  they  were  not  an  abuse  of  the  process  of 
the  Court.  In  be  Mobissby,  Expabtb 
Pbbkins 776 

5i   Stay  of  proceedings  —  The  Insolvency 

Act  1897  {No.  1613),  s.  108,  suh-s.  {2)-^Stayinff 
proceedings  under  a  petition  for  sequestration,] 


INSOLVENCY— eon^inv^d. 

The  Court  has  power  under  see.  108,  aab-tea 
(2),  of  the  Insolvency  Act  1897  to  stay  proceed- 
inffs  under  a  petition  pending  an  appeal  bond 
fide  brought  in  respect  of  the  judgment  which 
constituted  the  juogment  debt  upon  which  the 
petition  for  sequestration  is  founded.  The  pre- 
sentation  of  a  petition  for  aoceptaaoe  by  the 
Judge  Lb  a  proceeding  within  the  above  aectioii, 
and  an  order  may  be  made  staying  such 
acceptance  even  upon  a  notice  of  motion  served 
upon  the  petitioning  creditor  prior  to  the 
presentation  of  the  petition.  Uniok  Bank  or 
AnsTBALiA  LiMiTBD  V.  Dban  (No.  4)      -     468 

6. Suprenu  Court — Practice-^  Order  nisi 

^Insolvency  Act  1890  {No.  1102),  «f.  37  (vi) 
and  9S— Insolvency  Rules  of  lOth  March  1898, 
r.  W--Fbrms  in  Schedule  No.  S^Aet  of  intei^ 
vency — Debtor* s  summons — Service  "in  the  pre- 
scribed  manner  " — Neglect  to  pay,  etc.,  **for  the 
space  of  fourteen  days  "  —  "  Within  fourteen 
days** — Omission  of  statement  of  f Mure  to 
secure.]  One  of  the  acts  of  insolvency  as 
alleged  in  sec.  37,  sub-sec  vi.,  is  "that  the 
cremtor  presenting  the  petition  has  served  m 
the  prescribed  manner  on  the  debtor  a  debtor's 
summons  requiring  the  debtor  to  pay  a  sum 
due  of  an  amount  of  not  less  than  50^.  and  the 
debtor  has  for  the  space  of  fourteen  days  suc- 
ceeding the  service  of  such  summons  ne;glected 
to  pay  such  sum  or  to  secure  or  compound  for 
the  same  "  : — Held,  that  an  order  ntsi  which 
stated  that  **  the  act  of  insolvency  committed 
by  him  was  that  he  did  neglect  .... 
within  fourteen  days  from  the  service  on  him 
of  a  debtor's  summons  ....  to  pay  the 
said  sum  of  ...  .  therein  claimed  or 
compound  for  the  same  .  .  .  . "  was  suffi- 
cient where  in  another  part  of  the  order  nisi 
it  was  stated  that  the  petitioner's  debt  was 
wholly  unsecured.     In  bb  Vandbbbilt  •     642 

INSOLVENCY  OF  JUDGMENT  DEBTOR- 

Stay  of  prooeedings— Costs        -     989 
See  IntbiCplbadbr. 

INSOLVENCY  RULES  -  AppUcation  of  to 
proceedings  in  Supreme  Court  -  416 
See  Insolvbncy.    3. 

INSTRUMENTS  ACT  i990-'{No.  1103),  ss. 
132,  ISS— Bills  of  sale—Debentures  qf  trading 
company  —  Registration  —  Company  —  JPioating 
charge  —  Assurance  of  personal  chattels  — 
Fixtures— Mortgagee,  right  of,  to  fis!tures,'\  A 
trading  company  issued  debentures  by  which 
it  charged  with  all  payments  of  principal  and 
interest  "  all  its  property  whatsoever  and 
wheresoever  both  present  and  future ; "  the 
charge  was  to  be  a  floating  security,  but  so 
that  the  company  should  not  be  at  liberty  to 
create  any.mortgaffe  or  chanre  in  priority  to 
the  debentures.  The  principal  moneys  secored 
were  to  become  payable  if  default  were  made  b 
payment  of  interest  or  in  case  an  effective 
resolution  be  passed  for  the  windins-np  of  the 
company.    The  company  went  into  liquidation 
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INSTRUMENTS  ACT  1890-coiKmiied 

and  the  debenture  holder  claimed  the  proceeds 
of  the  sale  of  certain  chattels  and  fixtures  ;  the 
liquidator  resisted  the  claim  on  the  ground  that 
the  debentures  were  bills  of  sale  and  were  void 
for  non-registration  under  Part  VI.  of  the 
Inairuments  Act  1890  i—ffeld  by  the  Full  Court, 
that  the  debentures  were  not  void  for  such  non- 
registration I— Per  Madden,  C.J.  On  the 
ground  that  Part  VI.  of  the  Instruments  Act 
1890  did  not  apply  to  tradine  companies  i—Per 
HoUbOTD,  J.  On  the  ground  that  such  deben- 
tures were  not  includ^  in  sec.  132  of  Act  No. 
1103  as  bills  of  sale.  The  question  of  the  right 
of  a  mortgagee  to  trade  fixtures  disousMd. 
Ths  Bank  of  Victoria  Limited  v.  Lanolands 
Foundry  Company  Limited  -       -       -    2S0 

Action  upon  promissory  note — Leave  to 

appear  and  defend— Effect  of    -     378 
&e  PRACTIOB.     28. 
Leave   to   appear   and    defend — Setting 


appear 
aside  leave 
8fie  Practice. 


26. 


327 


INSUFFICIENT  LAWFUL  MEANS  OF 
SUPPORT— Idle  and  disorderly  per- 
son— Evidence — Admiuibility — Other 

offences 574 

See  Police  Offences.    2. 

WSDRAWE— Fire  policy— CondUion^  Waiuer 
— Assignment  —  Mortgagee  —  Absolute  beneficial 
interest— Notice — Extent  of  local  a^enCs  authority 
— Operation  of  law  —  Registration  —  Claim  — 
Jiefectum—A  uthority  of  manager — Delegation — 
Power  of  attorney — A  gent — District  a^ent .]  The 
district  agent  of  an  insurance  company  during 
the  currency  of  a  fire  policy  issued  to  him  by 
the  company  on  a  boilaine  and  on  the  furniture 
therein  as  mortgagee,  sold  and  transferred  all 
his  interest  in  the  mortgage,  and  on  the  same 
date  indorsed  on  the  poBcy  a  memorandum  of 
transfer  of  his  interest  in  the  policy  to  the  pur- 
chaser, from  whom  he  asked  and  received  the 
full  amount  of  the  premium.  No  notice  of  the 
transfer  was  given  by  the  transf erree  directly  to 
the  head  office  of  the  company.  The  property 
comprised  in  the  policy  was,  subsequently  to 
the  transfer,  but  during  the  currency  of  the 
policy,  destroyed  by  fire.  Condition  10  of  the 
policy  ran — "  This  policy  ceases  to  be  in  force 
as  to  any  property  hereby  insured  the  absolute 
beneficial  owneniiip  in  which  shall  pass  from 
the  insured  to  any  other  person  othenvise  than 
by  will  or  operation  of  law  unless  notice 
thereof  be  given  to  the  company  and  the  sub- 
aiatence  of  the  insurance  in  favour  of  such 
other  person  be  declared  by  a  memorandum 
indorsed  hereon  by  or  on  behalf  of  the  com- 
pany "  : — Held,  that  this  was  not  an  assignment 
oy  operation  of  law  and  the  transferror  had 
under  this  condition  an  (tbsolute  beneficial  in- 
terest in  the  property  insured,  which  interest 
he  purported  expressly  to  assign  to  the  plaintiff, 
ana  that  the  notice  necessary  to  be  given  under 
the  condition  was  a  notice  to  the  manager  of 


INSURANCE— conitnt<6(2. 

the  company,  and  that  the  memorandum  in- 
dorsed on  the  policy  was  insufficient  to  bind 
the  company  as  a  notice  or  as  a  memorandum 
under  the  condition.  Condition  13  of  a  fire 
policy  provided,  inter  alia: — If  the  claim  be 
not  made  within  three  months  after  the  fire 
or  if  made  and  rejected  an  action  or  suit  be 
not  commenced  within  tliree  months  after  such 
rejection  all  benefit  under  this  policy  is  forfeited. 
A  claim  was  made  within  three  months  after 
the  fire,  but  the  acting  manager  of  the  insurance 
company  refused  *'to  entertain''  the  claim. 
No  action  was  instituted  until  more  than  three 
months  after  this  refusal.  The  company  was 
incorporated  by  Koyal  Charter  and  constituted 
under  the  provisions  of  certain  English  Acts  of 
Parliament  which  authorized  the  appointment 
of  a  manager  but  gave  no  power  to  such 
manager  to  appoint  a  substitute.  The  manager 
in  Victoria  purported  to  appoint  a  substitute 
during  his  absence  i—Hela,  that  a  refusal  to 
entertain  a  claim  amounted  to  a  rejection,  and 
that  the  acting  manager  had  power  to  reject. 
Williamson  v,  Caledonla.n  Insurance  Com- 
pany        600 

INSURANCE  MONEYS-Destruction  by  fire 
of  premises  after  will— Buildings  de- 
vised with  land— Ademption  -  622 
See  Will.    4. 

INTEREST— Excessive  rate  of— Bonus  on  loan 
— Delay  by  mortgagor  -     297 

See  Mortgage. 

Mortgaffe— Interest,  claim  for  since  date  of 

winding-up  ....  662 
See  Company.    9. 

Payment  of — Constructive  payment — Hus- 
band and  wife  living  in  amity— Settle- 
ment— Money  due  on  mortgage  •  821 
See  Limitation  of  Action. 

INTERPLEADER  —  Practice  —  Insolvency  of 
jvdgmtnt  debtor —  Costs  —  *  *  Rules  qf  Supreme 
Court  1884"  —  Order  LVIL,  r.  15  —  Order 
LXVIL*,  r.  U -- Insolvency  Act  1890  {No. 
1102),  8.  76.]  Where  proceedings  upon  an  inter- 
pleader summons  are  stayed  by  virtue  of  the 
judgment  debtor's  insolvency  no  order  as  to 
costs  will  be  made  on  the  return  of  the  summons. 
HiNTZE  V.  Hintze  ;  Rdhs,  Claimant    -     989 

Wages  of  miners — Charge  on  property  of 

no-liability  mining  company — Cessa- 
tion of  work  ....  721 
See  Mines  Act  1897.    2. 

INTERROGATORIES— Answering  affidavit- 
Affidavit  altered  by  Judge's  order — 
Re-swearing  affidavit  -       69 

See  PBAcncB.     17. 

Further  and  better  answers— Payment  of 

deposit 565 

See  Practice.     18. 

Leave  to  deliver  further  interrogatories — 

Erparte  application  •  -  -  720 
See  Practice.    19. 
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INVESTMENT  OF  TRUST  FUNDS-Breaoh 
of  trust— Limitation  of  action — Fixed 
deposit  in  hankk— Trusts  Act  1896  643 
See  Trustke.    3. 

Power  of  investment — Fixed  deposit  in 

bank— Breach  of  trust  •     258 

See  Tbustxb.    2. 

JUDGMENT  DEBT— FaUnre  to  satisfy— Power 
of  Court  to  go  behind  judgment — Act 
of  insolvency  ....  344 
See  Insolybnot. 

JUDGMENT  DEBTOR'S  INSOLVENCY- 

Stay  of  proceedings— Costs  .  989 
See  Interpleadsb. 

JUDGMENT  ON  DEFAULT  OF  PLEADING 

— Several  defendants— Motion  for — 
Separate  cause  of  action  -  -  208 
See  Pbagtics.    8. 

JURY,  TRIAL  BY— Application  for  jury- 
Grounds  for  refusal  -  -  -  212 
See  Trial. 

Application  for  jury— Equitable  relief— 

Discretion  of  Judge     •        •        -     198 
See  Practice.    31. 

Equitable  relief —Claim  for  damages    402 

See  Trial.    2. 

Mines   Act    1890,    ».    366— Negligence- 

Action  by  representative— Jury  not 
indispensable  ....  206 
See  Wrongs  Act.    1890. 

JUSTICES  OF  THE  PEACE— Estoppel— Hes 
cufjudicata  —  Dismissed  by  justices—  Certificate 
—Justices  Act  1890  (No.  1105),  «.  77  (17).] 
Semble,  per  Holroyd,  J.  A  certificate  of  dis. 
missal  of  an  information  or  complaint  issued 
under  sec  77  (17)  of  the  Justices  Act  1890  is 
not  a  bar  to  subsequent  proceedings  in  respect 
of  the  same  subject  matter  and  between  the 
same  parties  when  the  first  case  was  not  heard 
upon  Its  merits.     Loft  v.  Wade  (No.  1)-      214 

2. Jurisdiction  qf— Local  OovemmetU  Act 

1890  (JVb.  1112),  s.  42I&— Interference  with  creek 
— Mining  on  creek — Mining  under  Crown  lease— 
Quotum  of  tiUe— Ouster  of  jurisdiction  of  court 
qf  petty  Hssions,']  Defendant  was  informed 
against  under  sec.  429  of  the  Load  Government 
Act  1890  for  unlawfully  interfering  with  a 
certain  creek,  which  had  been  permanently 
reserved  for  public  purposes,  without  the  con- 
sent of  the  shire  council.  The  defendajit's 
interference  consisted  in  conducting  mining 
operations  on  the  creek  as  the  holder  of  a 
mining  lease  from  the  Crown  of  land  comprising 
the  creek.  On  complaint  by  information  before 
the  court  of  petty  aessions  the  magistrate  held 
that  no  question  of  title  was  involved,  and  that 
he  had  jurisdiction  to  hear  the  case,  and  he 
fined  the  defendant : — Held,  that  a  complicated 
and  difficult  question  of  title  was  involved,  and 
the  jurisdiction  of  the  magistrate  was  therefore 
ousted.    Beg,   v.   Mayor,  etc,,  qf  WaJUiaUa  (4 


JUSTICES  OF  THE  PEAGE-eox^tiMe. 

y.L.R.  (L.)  470)  explained  and  distingoishad. 
Haughton  v.  Hockings  ....     907 

3.  Order  in  petty  sessions— Gonvietion — 

Reserved  decision— Justices  Act  1890,  s,  77  (14).] 
An  order  of  justices  in  petty  sessions  oonvicting 
a  defendant  is  not  baa  by  reason  of  the  fact 
that  at  the  time  the  justices  heard  the  evidence 
they  had  reserved  their  decision  in  another  oaae 
involving  the  same  subject  matter.  ffamUUm  t. 
Walker  ([1892] 2Q.B.  25)  distinguished.  Forbbb 
V.  Nbwbould 176 

4.  ^—  Practice-^  OriTnincU  law — Larceny  — 
Justices  —  Summary  jurisdiction  —  Evidence  — 
Admission  of  guilt — Rehearing — Crimes  Act  1890 
(No.  1079),  ss.  69,  474.]  The  power  given  to 
justices  by  sec.  69  of  the  Crimes  Act  1890  to 
deal  summarily  with  certain  cases  of  larceny 
may  not  be  exercised  until  evidence  in  support 
of  the  prosecution  has  been  called.  RoGKBaoN 
V.  Greaves 445 

Authority  of  Minister  of  the  Grown  to 

prosecute — Amendment  of  aathority 
See  Factoribs  and  Shops.    3.      [786 

Admission  of   evidence   by — Subaequent 

rejection  by  justice — Pzactice  -  726 
See  Licensing.    2. 

Informant  ~  Local    aathority  —  Jurisdic- 
tion     216 

See  Dog  Act  1890. 

Justices  Act  1890— Rules— Rule  18  -     667 

See  Police  Offences.    3. 

Justices  Acts — "Important  question   or 

principle  of  law  ** — Meaning  of  -  6S4. 
See  Obdeb  to  Review.  [792 

Trial,  mode  of  —  Trial  of  three  peraons 

charged  on  separate  informations 
together — Practice  -  -  -  667 
See  PoucE  Offences.    3. 

LAND  ACT  1890-(^o.  1106).  s.  m-Proda- 
motion  Jorhidding  cutting  timber  on  Crown  landt 
— Mining  lease — Lands  held  under  mining  lease 
— Powers  of  cutting  Umber  given  by  lease,'^  By 
sec  127  of  the  Land  Act  1890  power  is  given 
to  the  Grovemor  in  (}ottncil  to  forbid  by  pro- 
clamation the  cutting  of  timber  under  certain 
dimensions  from  Grown  lands  although  a  person 
may  be  duly  licensed  or  otherwise  authorued  so 
to  do.  Land  held  by  a  lessee  under  a  mining 
lease  from  the  Crown  is  Oown  land  within 
the  meaning  of  such  a  proclamation  : — SemhUf 
the  powers  conferred  by  such  mining  lease 
are  not  nullified  by  the  terms  of  such  a  pro* 
clamation.  Where  a  clause  in  a  mining  lease 
giving  power  to  cut  timber  for  minins  operationa 
and  for  domestic  purposes  is  followed  by  a  clause 
forbidding  the  cutting  of  timber  of  less  than 
certain  specified  dimensions,  the  former  clause 
is  limited  by  the  e£fect  of  the  latter  clause. 
Bbocklebanr  v.  Rtan   •       -       •       •      24 
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LAND  TAX— ^ce  1890  {No.  1107),  m.  3,  4,  13, 
14,  Sfi^** Landed  estate"  meaning  of^Vaiva- 
tion'-CloMification^  Government  Gazette^  evi- 
dence qf  valuation,  ^ect  of—^^SufficinU  evidence,** 
meaning  qf.]  By  sec.  34  of  the  Land  Tax  Act 
Ifi^  it  is  provided  that  a  copy  of  the  Govern- 
ment  Gazette,  oontainins  the  yaluation  for  Vic- 
toria, and  of  the  Land  Tax  RegiBter  ''  shall  be 
sufficient  evidence  for  all  purposes  of  such 
valuation  and  such  register  : — Held,  that  the 
Government  Gazette  is  not  eondueive  evidence  of 
snch  valuation.  The  defendant  was  the  owner 
of  land  in  different  parcels  of  sufficient  area  to 
constitute  a  ''landed  estate'*  under  the  Land 
Tax  Act  1890 ;  those  parcels  of  land  had  been 
valued  as  parts  of  different  landed  estates,  but 
they  had  never  been  valued  as  one  landed  estate 
in  the  possession  of  the  defendant  or  anyone 
else : — Held,  that  until  such  parcels  of  land  had 
beeoi  valued  as  one  landed  estate  the  defendant 
was  not  liable  for  the  land  tax  in  respect  of  the 
same.    The  Queen  v.  Gidnbt  -    795 

LANDLORD  AND  TENANT-i^caM-Covenait/ 
— *'  Charge  "  upon  demised  premises — Sewerage — 
Melbourne  and  Metropolitan  Board  of  Works 
Acts— IS90  {No.  1197),  PaH  IlL,  es,  114,  116  ; 
1897  {No,  1491),  ss.  5,  6.]  Defendants  were 
tenants  of  premises  under  a  lease  whereby  they 
covenanted  to  '*  bear  pay  satisfy  and  discharge 
all  taxes  rates  charg^es  and  assessments  what- 
soever whether  municipal  parliamentary  paro- 
chial or  otherwise  imposed  or  to  be  imposed 
upon  the  said  demised  premises  or  any  part 
tiiereof  or  upon  the  landlord  or  tenant  in 
respect  of  the  occupation  thereof."  By  sec  6 
of  Act  No.  1491  the  costs  and  expenses  of 
having  the  premises  connected  with  tne  sewer- 
age system  were,  until  paid,  made  a  charge 
apon  the  property  in  respect  of  which  they 
were  incurred :  —  Held,  that  these  costs  and 
expenses  were  payable  by  the  defendants  under 
the  covenant.  Hartley  v.  Hudson  (4  C.P.D. 
367)  followed.    Emmbbton  v.  Smith      •     401 

— ^  Recovery  of  possession — Petty  sessions — 
Reserved  decision  -  686 

See  iHJUNonoN. 

LEGACY  TO  EXECUTOR— Gift  annexed  to 
office — Presumption— Rebuttal  of  pre- 
sumption— Parol  evidence  •  626 
See  WILL.    12. 

LEGACIES— Payment  of  out  of  real  estate- 
Insufficient  personalty  -  626 
i^eeWiLL.    12. 

LEGAL  PERSONAL  REPRESENTATIVE- 

Appointment  of — Death  before  com- 
mencement of  suit  ...  448 
See  Pbaotige.    4. 

LEGAL  PROFESSION  ACT  1891-Counsers 
fee  —  '*  Substantial  attendance  "  — 
Settlement  of  action  -  757 

Su  CoBXS.    3, 


LEGAL  PROFESSION  ACT  iB9i--eonUnwd. 

Firm  of  solicitors— Instructions  by  partner 

—Counsel— Certificate  -     942 

See  Praotioe  Diyorge.    6. 

UCENSING— i^ceiutT^  Act  1890  {No.  1111), 
8,  121— Permitting  thirfto  he  on  licensed  premises 
—Receiver  of  stolen  property.]  By  sec  121  of 
the  Licensing  Act  1890  a  licensed  victualler  is 
liable  to  a  penalty  for  permitting  a  thief  to  be 
in  or  upon  his  premises.  A  person  who  had 
been  convicted  of  three  offences  of  receiving 
stolen  property  knowing  it  to  be  stolen  was 
permitted  by  a  licensed  victualler  to  be  on 
his  licensed  premises.  The  licensed  victualler 
was  proceeded  against  andt  convicted  under 
sec.  121  for  permitting  a  reputed  thief  to  be  on 
his  premises  i—Held,  that  the  conviction  was 
bad,  on  the  ground  that  a  receiver  of  stolen 
property  is  not  a  thief  within  the  meanine  of  the 
section.  The  effect  of  sec.  121  discussed.  M*6ak 
V.  Pratley 840 

2.  Licensing  Act  1890  {No.  1111),  s.  182 

— Selling  liquor  without  a  Ueense—Evidence^ 
admismbility  of—  Written  statement  qf  witness — 
Evidence  q/"  prior  convictions — Order  nisi  to 
review,]  A  witness  signed  a  written  statement 
of  the  evidence  he  was  prepared  to  give  in  a 
prosecution ;  when  called,  he  gave  evidence 
altogether  inconsistent  with  such  statement, 
and  was  treated  as  a  hostile  witnesa  The 
written  statement  was  produced,  and  the 
witness  admitted  he  had  signed  it,  and  said 
that  it  was  true.  The  written  statement  was 
put  in  evidence: — Held,  that  the  admission 
by  the  witness  that  the  statement  was  true 
amounted  to  a  repetition  of  the  contents  of  the 
statement,  and  that  it  was  for  the  magistjrates 
to  say  which  version  they  believed.  A  defen- 
dant was  charged  under  sec.  182  of  the  Licensing 
Act  1890  with  a  first  offence  under  that  Act. 
After  the  close  of  the  case  for  the  defendant 
the  bench  announced  that  the  charge  was 
proved,  and  the  informant  then  proceeded  to 

five  evidence  of  other  convictions  under  sec. 
82.  Objection  was  taken  to  the  admission  of 
such  evidence,  but  it  was  admitted.  Upon  an 
order  nisi  to  review  the  conviction  upon  the 
ground  of  evidence  being  improperly  admitted, 
the  magistrate  filed  an  affidavit  stating  that 
although  the  evidence  wm  at  first  admitted 
he  suDsequentlv  announced  that  he  would 
reject  such  evidence,  and  that  he  punished  the 
d&endant  as  for  a  first  offence  oniyi-^Held, 
that  the  magistrate  was  justified  in  such  course, 
and  that  the  evidence  must  be  taken  to  have 
been  rejected  from  the  consideration  of  the  case. 
Sainbburt  V.  Allsopp   ....    725 

8. Licensing  Act  1890  {No.  1111),  s.  128 

— Selling  liquor  or  permitting  liquor  to  be  drunk 
on  licensed  premises  otherwise  than  during  licensed 
hours— Lodger,]  By  sec.  128  of  Act  No.  1111 
it  is  an  offence  '*  if  any  liquor  is  sold  or  disposed 
of  to  or  suffered  or  permitted  to  be  drunk  on  or 
from  any   licensed  premises   by    any   person 
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whatsoever  otherwise  than  daring  the  hours 
•  .  .  .  authorized  by  the  license."  A  con* 
stable  entering  licensed  premises  after  the  hours 
during  which  a  sale  of  liquor  was  authorized  by 
the  license  found  a  person  who  was  lodgins  at 
such  premises  purchasing  and  being  suppued 
with  drinks  in  the  bar  parlour,  together  with 
some  other-  persons  whom  he  had  invited  to 
drink  with  him.  The  drinks  were  supplied  in 
the  ordinarv  way  by  the  barmaid,  though  the 
licensee  had  retired  and  knew  nothing  about  the 
transaction  i^Hdd^  the  fact  of  the  person  who 
was  supplied  with  Uquor  being  a  locU^er  did  not 
prevent  the  application  of  the  provisions  of  sec. 
128,  and  that  an  offence  against  the  Act  had 
been  committed,  and  that  there  was  evidence 
to  show  that  such  sale  of  liquor  had  been 
"permitted"  by  the  licensee.  Cramfton  v. 
Stake 637 

4.  Licensing  Act  1890  {No,  1111),  t,  102 

— Tranter  of  license— Powf^  o/  attorney  to 
apply  Jor  tranter— Right  of  licensee  to  object  to 
application.]  A  licensee  by  an  irrevocable  con- 
tinuing authority  appointed  L.  as  her  attorney 
under  power  to  apply  on  her  behalf  for  a 
transfer  of  license.  L.  applied  under  such 
authority  in  the  name  of  the  licensee  and  on 
her  behalf  to  the  Licensing  Court  for  a  transfer. 
The  licensee,  appearing  by  counsel,  objected  to 
such  application,  stating  that  she  did  not  wish 
the  transfer  made.  The  licensee  also  applied 
for  a  transfer  to  another  person.  Ko  personal 
objections  were  raised  to  the  proposed  trans- 
ferree  of  L. : — Heldy  that  the  Licensing  Court 
had  a  right  to  look  into  the  terms  of  the 
authority  riven  by  the  power  of  attorney,  and 
that  the  ra^t  of  the  licensee  appearing  and 
objecting  did  not  oust  the  jurisoiotion  of  the 
Court  to  grant  a  transfer  in  accordance  with 
the  terms  of  the  authority  given  by  the  licensee. 
InbeLobb 622 

6,  Sittings  qf  Court — Licensing  Act  1890 

{No.  1111),  s.  B5— Annual  sittings  of  Licensing 
Ckmrt—Bhkension  of  time  for  haiding  sittings  of 
Cowrt.']  By  section  85  of  the  Licensing  Act  18S0 
the  Licensing  Court  for  each  licensing  district 
is  to  hold  an  annual  sitting  in  the  month  of 
December  in  every  year,  and  it  provides  that 
**the  (Governor  in  Council  may  by  an  Order  in 
Council  extend  the  time  for  the  holding  of  such 
Court  by  a  period  not  exceeding  two  months 
from  the  thirty-first  day  of  December": — 
HM9  that  the  (Governor  in  Council  has  only 
power  to  extend  the  time  for  holding  the  Court 
where  such  extension  is  made  before  the  sitting 
of  the  Court  Lb  closed.  Where  the  Court  has 
met  and  disposed  of  its  pending  business,  the 
time  for  holding  the  Court  cannot  afterwards 
be  extended.    In  re  Logan   -       -        -     782 

UEV—Banker^s  UenSecurity—  Waiver  qf  iteii.] 
In  February  1892,  G.  gave  the  Dominion  Bank- 
ing Corporation  a  pronussory  note,  due  in 
August  1892,  which  the  corporation  indorsed 


LIEN— coiUt/itted 

to  J.  J.  discounted  the  note  with  the  City  of 
Melbourne  Bank,  he  indorsing  the  note  to  that 
bank.  The  note  fell  due  and  was  dishonoured, 
and  the  bank  sued  G.  and  obtained  judgment, 
but  received  no  satisfaction  in  respect  of  the 
note.  In  1894  the  City  of  Melbourne  Bank 
wrote  to  J.  ask  ins  him  to  sign  a  letter  request- 
ing the  bank  to  putce  the  amount  of  the  note  to 
the  debit  of  his  then  overdrawn  current  acconnt 
with  the  bank,  and  further  asking  him  to  aign 
a  cheque  for  the  amount.  J.  complied  with 
both  requests,  and  the  amount  of  the  note  was 
accordingly  debited  to  his  account.  J.'s  over- 
drawn  account  was  secured.  Before  this  took 
place  the  Citv  of  Melbourne  Bank,  tosether 
with  another  oank,  In  1894  agreed  with  J.  not 
to  call  for  or  reauire  payment  of  the  moneys 
owing  which  miffnt  accrue  due  for  a  period  of 
five  years  from  tne  date  of  the  agreement.  The 
bank  was  to  have  the  right  of  selling  at  any 
time  before  the  expiration  of  five  years  any 
security  it  might  hold.  The  Dominion  Ranking 
Corporation  went  into  liquidation,  and  the 
liquidator  of  the  City  of  Melbourne  Bank, 
which  had  also  gone  into  liquidation,  sought  to 
prove  in  the  winding-up  of  the  corporation  in 
respect  of  the  amount  of  this  note,  asserting 
that  it  had  a  lien  in  respect  thereof: — Hddy 
that  under  these  circumstances  the  City  of 
Melbourne  Bank  had  waived  its  lien,  and  waa 
not  entitled  to  prove  in  respect  of  the  note. 
In  re  The  Dominion  Banking  and  Invest- 
ment Corporation  Limited  -       -       -     5S2 

LIFE  POLICIES— Value  of-Stamp  duty- 
Deed  of  settlement  or  gift  •  596 
See  Stamps.    2. 

LIMITATION  OF  ACTION-ifofi«y  dwe  upon 
mortgage  Settlement — Husband  and  wife — Con- 
structive payment — Cattse  of  action — Supreme 
Court  Act  1890  {No.  1142),  s.  83.]  In  1866.  by 
an  ante-nuptial  settlement,  certain  moneys 
were  settled  upon  trust  to  pay  the  income 
thereof  to  the  wife  of  the  settlor  during  her 
life,  and  after  her  death  to  hold  the  same  for 
the  issue  of  the  marriage.  The  moneys  so 
settled  were,  in  SepteniDer  1871,  advanced 
by  the  trustees  to  the  settlor  upon  mortgage. 
The  mortgage  contained  a  covenant  for  repay- 
ment of  the  money  advanced,  and  interest,  on 
30th  Mareh  1872  ;  but  there  was  a  proviso  that 
if  the  interest  was  punctually  paid  to  the  mort* 
gagees  the  latter  would  not  call  in  the  prind- 
pal  sum  until  September  1882.  There  was  no 
evidcDce  that  an^  interest  was  paid.  The 
settlor  and  his  wife  lived  amicably  together 
from  the  date  of  the  settlement  until  her  death 
in  1892  i—ffeld,  that  this  latter  fact  did  not 
give  rise  to  an  inference  of  payment  of  interest, 
and  did  not  amount  to  constructive  payment, 
and  that  therefore  the  Statute  qf  LimUatioms 
beffan  to  run  on  30th  March  1872.  In  re  Howes 
(02  L.  J.  Ch.  463)  distinguished.  In  &b  Sharp, 
RnssEix  V.  Sharp  -       ...       .        .     $21 
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LIMITATION  OF  ACTION--coiKi»iied 

2.   NegUgwce — Deaih  of  tnjured  person 

— A.eiiion  by  rtprettniUUive^**  Act  compUUned 
a/'' — MaUumys  Act  1890  {No.  1186),  9,  119- 
WrtmgB  Act  1890  {No,  1160),  8.  16.]  See.  119 
of  the  Baihoays  Act  1890  applies  to  ActionB 
brought  aaainBt  the  Viotoriui  JEtailwajB  Com- 
miflBicttier  b^  the  representative  of  a  deOMsed 
for  injury  to  such  person,  oausing  his 
atk.  See.  119  of  the  Railways  Act  1890  does 
not  repeal  by  implication  see.  16  of  the  Wrongs 
Act  1890  with  respect  to  the  time  within  which 
snch  an  action  must  be  commenced;  but  both 
tectioiiB  will  be  given  effect  to,  so  that  such  an 
action  must  be  commenced  within  six  months 
from  the  death  of  the  injured  person.  The 
worda  in  sec.  119—**  act  complained  of" — may 
refer  to  two  different  classes  of  events —(1) 
to  the  mere  injury  of  the  person  himself ;  and 
(2)  to  the  injured  person's  death.  Pola  v. 
Thx  Viotorian  Railways  Comhissionbb  180 
Breach  of  trust — Fixed  deposit  in  bank- 
Time  when  cause  of  action  first  accrued 
8tt  Trustee.    3.  [643 

UnXATIONS,  STATUTE  QY-Trusts  Act 
1896  (No.  1421)— Breach  of  trust- 
Investment  of  trust  funds  —  Acaui- 
esence  of  cestui  que  trust— Infant  258 
See  TBUffFEE.    2. 

LOCAL  QOYERJXWSXn—Closed  roads— Man- 
damus— Shire  councU— Discretion  of  Judge — 
Power  to  disobey — Meeting  of  council--Ordinary 
business — Notice  of  meeting — **  Oxoner  "—Local 
Chvemmtttt  Act  1890  {No.  1112),  ss,  9,  10,  175, 
176,  178,  180,  428— Fermm  Destruction  Act 
1890  {No.  1163),  *«.  68,  59— Procedure— Bule-^ 
Directum— Service— Council.]  The  lessee  of  a 
sheep  run  obtained  from  a  shire  council  at  one 
of  its  ordinary  meetings  permisBion  under  the 
Vermin  Destruction  Act  1890  to  erect  sates 
across  certain  roads  adjoining  his  leasehold 
within  the  shire.  The  notice  calling  the 
meeting  did  not  set  forth  that  the  business  was 
to  be  brought  before  the  council.  All  the  coun- 
cillors were  present  at  the  meeting.  Upon  a 
rule  nin  for  a  mandamua  to  compel  the  opening 
of  these  roads  by  the  shire  council : — Held,  that 
as  the  oouncil  miffht  at  any  time  lawfully  grant 
the  permission  the  irregularity,  if  any,  in  the 
method  of  calling  the  meeting  did  not  justify 
the  Court  in  making  absolute  the  rule.  On  the 
hearing  of  an  apphoation  to  make  absolute  a 
rule  nisi  for  a  mandamus  of  this  kind  both  the 
landowner  and  lessee  are  entitled  to  be  heard. 
A  rule  nisi  for  a  mandamus  to  compel  the 
opening  of  an  obstructed  road  was  directed  to 
a  municipal  council : — Held,  that  the  rule  was 
properly  directed.  Service  of  such  a  rule  upon 
the  municipal  clerk  is  sufficient.  In  re  The 
Council  of  the  Shire  of  East  Loddon, 
Exp  ARTE  Chstne 708 

2.  —  Closed  roads  —  Local  Government 
Act  1890  {No.  1112),  a  428  —  Vermin 
Destruetian  Act  1890  {No.   1163),  PaH  IL, 


LOCAL  GOVERNMENT-coii^intcfcJ. 

ss.  67,  68,  and  69  —  Mandamus  —  Swing 
gates-^Spedai  area  under  Vermin  Destruction 
Act — PermiBsion  of  councU  to  erect  obstructions 
to  roads,]  Permission  given  by  a  shire  council 
under  sec.  68  of  the  Vermin  Destruction  Act 
1890  (Na  1163)  to  an  owner  of  land  within  the 
shire  (such  luid  not  being  within  a  '*  special 
area  "  under  Part  11.  of  the  Act)  to  enclose  at 
his  own  expense  his  land,  which  is  intersected 
with  roads,  with  a  continuous  wire-netted 
fence  having  swing  gates  covered  with  wire 
netting  when  enclosing  any  road,  is  no  answer 
to  an  application  under  sec.  428  of  the  Local 
Government  Act  1890  (No.  1112)  for  s,  mandamus 
to  open  and  keep  open  for  public  use  and  free 
from  obstruction  the  roads  across  which  such 
swing  gates  are  erected.  Be  Ghetne  and  ths 
Shirs  of  East  Loddon  -       .       .       .    900 

3.  IjocoI   Government   Act    1890   {No. 

1112),  ss.  623,  624,  S^^r- Prosecuting  officer  qf 
municipality — Liability  of  council  for  cost  cf 
proceedings  taken  by  prosecuting  officer — Manda' 
mus.]  B.,  a  police  officer,  who  had  been  ap- 
pointed by  the  president  of  a  municipality  to 
represent  the  council  in  all  proceedings  in 
courts  of  petty  sessions,  proceeded  against  D. 
for  breach  of  one  of  the  by-laws  of  the  munici- 
pality. D.  was  fined,  and  then  obtained  an 
order  nisi  to  review,  which  was  made  absolute, 
no  one  appearing  to  show  cause.  The  order 
directed  the  costs  of  the  order  nisi  to  be  paid 
by  B.  to  D.  By  one  of  the  by-laws  of  the 
municipality  the  police  officer  appointed  by  the 
oouncil  was  authorized  and  instructed  to 
enforce  compliance  with  the  provisions  of  the 
by-laws.  B.  refused  to  pay  the  costs,  and  D. 
proceeded  by  way  of  mandamus  to  compel  the 
municipality  to  pay  the  same  : — Held,  that 
under  the  by  •laws  *'  enforcing  compliance  with 
the  provisions  "  of  the  same  did  not  authorize 
the  police  officer  to  take  legal  proceedings,  and 
that  no  mandamus  would  lie  compelling  the 
municipality  to  pay  to  the  defendant  the  costs 
of  proceedings  incurred  by  an  officer  appointed 
under  sec.  623  of  the  Local  Government  Act 
1890.    DiTTTON  V.  Shire  of  Walhalla  -     WO 

4.  Bates  and  Rating — Local  Government 

Acts  1890  {No.  1112),  ss.  49,  267  ;  1891  {No. 
1243),  s.  16 — Municipal  councillor — Qualification 
— **  Liable  to  be  ra,ted."]  An  owner  of  rateable 
property  which  is  in  the  occupation  of  a  tenant 
is  not  a  person  liable  to  be  rated  in  respect  of  the 
property  within  the  meaning  of  sec.  16  of  the 
lx>cal  Government  Act  1891.  Re  Joseph  Petky- 
bridge  (A.B.  6th  April  1869)  followed.  The 
Queen  (ex  relatione  Burke)  v.  O'Day  -       60 

5.  Rales  and  irating — Local  Government 

Act  1890  {No.  1112),  ss.  179,  272,  277,  288— 
Rates,  recovery  of— Resolution  for  striking  rate — 
Signing  rate  book — Appeal  against  rale — Ittval' 
icUty  of  rate,  right  to  take  objection  as  to— Local 
Government  Act  1891  {No.  1243),  s.  76— Special 
rate.]    A  resolution  confirming  a  special  rate 
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was  passed  in  1893 ;  the  rate  book  was  not 
signed  until  1898  by  tiiree  coundlloni  aocording 
to  the  provisions  of  sec.  272  of  the  Local 
Oovemment  Act  1890 : — Held,  that  the  signing 
by  such  councillors  after  the  lapse  of  such  a 
period  did  not  invalidate  the  rate  and  did  not 
make  the  rate  retrospective  i—SemJble,  a  rate  is 
made  when  the  resolution  therefor  is  passed. 
By  sec.  288  of  the  Local  Oovemment  Act  1890  it 
is  provided  that  '*  upon  any  complaint  or  suit 
for  the  recovery  of  any  rate  from  any  person 
the  invalidity  or  badness  of  the  rate  as  a  whole 
or  in  respect  to  any  part  thereof  shall  not  avail 
to  prevent  such  recovery": — HM^  that  this 
provision  covers  any  objection  to  the  validity 
of  the  rate,  no  matter  how  or  when  such 
alleged  invalidity  appears.  Oaklbiqh,  Mayor, 
ETC.,  OF  V.  Gray 880 

6.  IicU68  and  rating— Justices  Act  1890 

{No.  1105),  «.  S\— Particulars  qf  daim,  suffi- 
ciency qf— Local  Oovemment  Act  1890  {Ko, 
Ill2)—Bates^  claim  for — Particulars  of  rate.] 
In  a  comphdnt  for  the  recovery  of  municipal 
rates  the  particulars  annexed  to  the  summons 
should  state  the  date  in  respect  of  which  the 
rate  has  been  made.    Violet  Town,  Shire  of, 

ETC.  V.  TWAMLBY 610 

Interference  with  creek — Mining  on  creek 

— Ouster  of  jurisdiction— Question  of 

title 907 

See  Justices  of  the  Peace.    2. 

LODGER  IN  LICENSED   HOUSE  -  Selling 

liquor  on  licensed  premises  otherwise 
than  during  licensed  hours — Offence 
See  Licensing.    3.  [537 

LORD'S  DAY  ACT^Merchant  Shipping  Act 
{Imperial)  1894,  67  &  68  Vict.,  c.  60,  «.  226, 
sub-s.  1  (6)--29  Car.  II. ,  c.  7,  s.  ISunday 
labour — Seaman  and  firemen — Vessel  in  port — 
Lawful  command,  uiiJful  disobedience  of—Mens 
rea — Honest  belief  as  to  unlawfulness  of  com- 
mand.] Seamen  and  firemen  are  not  included 
in  the  words  "tradesman  artificer  workman 
labourer  or  other  person"  in  the  statute  29  Gar. 
II.,  c.  7.  Accordingly  an  order  given  to  a 
seaman  or  fireman  on  a  vessel  in  port  to  do 
work  on  a  Sunday  is  a  lawful  command.  The 
maxim  *'  Actus  nofi  facit  reur^  nisi  mens  sit 
rea"  applies  to  excuse  a  defendant  from  an  act 
which  would  otherwise  be  unlawful  only  where 
the  belief  on  which  the  defendant  acts  Ib  a  belief 
as  to  facts  and  not  as  to  law.  B.  v.  MoUison 
(2y.L.R.  (L.)  144)  explained.  Marshall  v. 
Foster 155 

LOSS  OF  ORDER— Original  order  lost- 
Second  order  -  -  -  -  62 
See  Practice.    20. 

LUNACY — Lunatic  domiciled  abroad— Lunacy 
Act  1890  {No.  1113),  ss.  129,  190— Foreign 
commission — If  aster  in  lAmacy— Committee — 
**  Management "  —  Costs.]      The   Court   may. 


LUNACY— eoiUtnueti. 

under  sec.  130  of  the  Lunacy  Act  1890,  when 
giving  "  orders  in  respect  of  the  maauement " 
of  a  lunatic's  estate,  direct  the  Victorian 
committee  to  realize  the  personal  estate,  and  to 
remit  the  proceeds  to  the  committee  of  the 
lunatic's  residence  and  domicile.  There  is  no 
jurisdiction  to  provide  for  the  costs  of  an 
application  under  sec  130  of  the  Lunacy  Act 
1890  out  of  the  lunatic's  estate.  Iir  rx 
Dickson 818 

2.  Lunacy  Act  1890  {No.  1113),  ss.  134, 

213  —  Lunatic  —  Maintenance  —  Notice.]  In 
applications  under  sec.  134  of  the  Lunacy  AH 
for  an  order  that  the  property  of  an  alleged 
lunatic  be  applied  towards  that  person's  main- 
tenance, notice  of  the  intended  application 
should  be  served  upon  the  alleged  lunatic  Ik 
RE  Prout 428 

Lunatic    executor  —  Executor    becoming 

lunatic  before  grant — Administration 
c.t.a.   durante  tunimi  vitio — Master  in 

Lunacy 768 

See  Practice  Probate.    2. 

MACHINERY  SITE-Miner's  ri^ht-Lapse- 
Pegging  out— Title— Registration  742 
Seeiiurts  Act  1890.    3. 

MAINTENANCE  OF  INFANT-Administn- 
tion  —  Money  already  expended  —  In- 
fant's share  in  estate  •  •  664 
See  Infaitt. 

MAINTENANCE  OF  LUNATIC -Property  ol 
lunatic  —  Notice   of    application   to 

lunatic 428 

See  LiTNACT.    2. 

MAINTENANCE  ORDER  -  Putative  falser 
proceeded  against  under  different 
statutes— Recognition  of  child  -  4^ 
See  Bastardy. 

MANDAMUS— i?a^  and  rating -Justices  Ad 
1890  {No.  1 105),  s.  IS9— Local  Oovemment  Act 

1890  {No.  1112),  Pan  X.,  Dtmion  7  {ss.  276- 
2S7)— Local  Oovemment  Act  1891  {No.  1243),  ss. 
60,  %\— Appeals  against  rcUes^-Jurisdiction  of 
County  Court — StcUement  bf  case  by  Judge  of 
County  Court  for  determination  by  Supreme 
Court.]  Notwithstandinff  the  concludinff  words 
of  sea  60  of  the  Local  Oovemment  Act  1891 
(No.  1243)  a  Judge  of  the  County  Court 
on  the  hearing  of  an  appeal  against  the  rating  ' 
of  an  ''undertaking"  under  Division  7  (2) 
of  the  Local  Oovemment  Act  1890  (No.  1112), 
as   amended    by   the    LoccU   Oovemment   Ad 

1891  (No.  1243)  can  be  compelled  by  tnon- 
damus  to  state  the  &cts  specially  for  tiie 
opinion  of  the  Supreme  Court  by  virtue  of 
the  provisions  of  the  139th  section  of  the 
Justices  Act  1890.  Bussell  v.  Shire  of  Leigh 
(5  V.L.R.  (L.)  199)  explained.  Melboubkb 
Tramway  and  Omnibus  Company  Limitbi>  v. 
The  Maior»  kic,  of  Melrournb.-       •      88 


Digiti 


zed  by  Google 


Vol.    XXIV. 


INDEX. 


1027 


MANDAMUS— €07i/intiec2. 

Cioeed  r(MdB---VermmDe8truetwn  Act  1990 

.  ^Constraction  of       •        •        -     900 
See  Local  GovKBNMEiiT.    2. 

Shire    council— Cloeed    roads —Ordinary 

business — Notice  of   meeting — Extra- 
ordinary business-^  Vermin  JDestructum 

-4c«1890 708 

See  Local  Government. 

MABINE  ACT  1890  {No.  1165),  as.  181,  183, 
184,  lS5-^Court  of  Marine  Inquiry  f  investigation 
bif — Congtitution  of  Court — Skilled  members,  list 
<jf— Master  of  steamship,  charge  against— Mis- 
conduct — Chross  act  of  misconduct — Jurisdiction, 
eonaent  to — Charges  against  two  persons  heard 
ioqeiher — CertifieoUe,  suspensum  of— Prohibition.] 
The  Court  of  Marine  Inquiry,  in  investigating 
a  charge  against  a  certificated  master  of  a 
steamship,  must  be  constituted  by  one  or  more 
police  magistrates  and  two  skilled  members, 
snch  skilled  members  to  be  certificated  masters 
of  steamships;  where,  therefore,  in  investi- 
gating a  charge  against  a  certificated  master  of  a 
steamship  the  Court  included  an  exempt  master 
or  pilot,  such  Court  is  wronffly  constituted. 
The  Court  of  Marine  Inq[uiry,  in  investigating 
a  charae  against  a  captain  of  a  steamship  for 
misconduct,  has  no  power  to  order  his  certificate 
to  be  suspended  unless  it  finds  him  ^ilty  of  a 

Cm  act  of  misconduct.  The  Marine  Board 
no  jurisdiction  to  direct  the  Court  of  Marine 
Inquiry  to  investigate  at  one  and  the  same  time 
charges  against  a  certificated  master  of  a  steam- 
ship and  against  a  p^ilot,  being  the  persons  in 
chi^e  of  the  respective  vessels  that  came  into 
collision.  Where  such  charges  are  heard 
together,  the  consent  of  the  parties  that  they 
should  be  so  heard  cannot  give  jurisdiction.  In 
BE  Forbes,  bxfabte  The  Marine  Board  of 
Victoria 124 

2.  {No.    1165),  s.   183  {2) —  Master — 

Misconduct  —  Cross  act  of  misconduct.]  The 
Court  of  Marine  Inquiry,  upon  investigation  of 
a  charge  against  a  master  of  a  steamship  of 
misoonanct  under  sec.  183  (2)  of  the  Marine 
Act  1890,  has  no  power  to  order  his  certificate 
to  be  suspended  unless  it  finds  him  guilty  of  a 
gross  act  of  misconduct,  and  this  should  be 
specified  in  the  finding  of  the  Court.  Order  of 
Madden,  C.  J.  {ante,  p.  124),  affirmed.  In  re 
Forbes  and  The  Marine  Board  of  Victoria 

502 

*    3.  {No,  1166),  a.  161 — Excessive  number 

q^  passengers  on  steamship — Liability  of  master 
of  ship.]  A  defendant  was  charged  under  sec. 
151  of  the  Marine  Act  1890  for  that  he  being 
the  master  in  charge  of  the  steamship  Courier 
did  receive  on  board  of  the  said  steamship  a 
certain  number  of  passengers  greater  than  the 
number  allowed  by  the  certmcate  issued  in 
respect  of  such  steamship.  The  defendant  was 
registered  as  master  of  the  steamship  and  was 
in  charge  of  the  steamship  for  the  purpose 
of  navigating  the  same  on  the  occasion  men- 


MARINE  ACT  iWO-^onlinued. 

tioned  in  the  charge.  The  defendant  had  no 
power  or  authority  from  the  owner  to  receive 
passengers,  that  being  the  duty  of  the  marine 
superintendent  of  the  owners  of  the  vessel,  who 
was  on  board  at  the  time  complained  of.  The 
defendant  swore  that  he  did  not  know  that 
more  than  the  proper  number  of  passengers 
was  on  board,  and  on  being  directed  by  the 
marine  superintendent  he  gave  directions  for 
the  steamship  to  leave  the  moorings : — Held, 
that  it  was  the  duty  of  the  defendant  to  have 
ascertained  that  the  number  of  persons  on  board 
did  not  exceed  the  number  allowed  by  the  cer- 
tificate, and  that  he  was  liable  to  a  penalty 
under  sec.  161  of  the  Marine  Act  1800.  I>eart 
«.  Moore 779 

MARRIAGE — Action  for  breach  of  promise  of 
—Alleged  unchastity  before  breach — 
Order  XIX.,  r.  7— Particulars  -  749 
See  Practice.    23. 

MARRIAGE  ACT  1890  — Costs  of  wife-- 
N^lect  of  husband  to  pay  into  Court 

—Practice 940 

See  Practice  Divorce.    6. 

MASTER  AND  SERVANT— Employment  at 
lower  rate  of  wages  than  log  rate — 
Intention  to  evade  Act      -        -  1 

See  Factories  and  Shops.    2. 

MASTER  IN  LUNACY  —  Management  of 
lunatic's  estate —  Lunatic  domiciled 
abroad — Realization  of  personal  estate 
See  LuNAcV.  [818 

MASTER  OF  STEAMSHIP— Chaise  aeainst 
— Constitution  of  Court  of  Marine 
Inquiry — Skilled  members— Jurisdic- 
tion     124 

See  Marine  Act  1890. 

Number   of   passengers   on    steamship- 

Excessive  number— Liability  of  master 
See  Marine  Act  1890.    3.  [779 

MAXIMS  — *'  Actus  nonfacit  reum  nisi  mens  sit 
rea"  '        -        -        -  -     165 

See  Lord's  Day  Act. 

MEETING  OF  CREDITORS— Power  of  Courtj 
to  vary  order  calling  meeting  -  784 
See  Company.    2. 

MEMORANDUM  OF  ASSOCIATION  -  Con- 

firmation  of  alteration  in  by  Court — 

Practice 613 

See  Company. 

M^NS  JRJ^A- Lawful  command — Sunday 
labour — Seamen  and  firemen  •  156 
See  Lord's  Day  Act. 

MILK— Purveyor  of— Registration — By-law 

See  Health.  [613 

Purveyor  of  milk— Registration  of— By- 

law— ^Place  of  registration  787 

See  Health.    2. 
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MINES  ACT  1890  {No.  1120).  s.  n-^-CanuHa- 
turn  qf  registration  ofrmdenee  area — Jwmdicthn 
qf  toarden  to  hear  applicatio7i — Registration  qf 
land  exempted  from  rrUning  purposes — Hight  of 
priva te  individual  to  intervene.  ]  The  warden  has 
no  jurisdiction  under  sec.  32  of  the  Mines  Act 
1890  to  entertain  an  application  by  the  holder 
of  a  miner's  right  to  nave  the  registration  of 
a  residence  area  cancelled  on  the  eround  that 
the  hmd  is  excepted  or  withheld  Ttom  mining 
purnoses  by  an  Order  in  Council.  The  Crown 
18  the  only  party  who  can  take  steps  for  the 
cancellation  of  such  registration.  Hanton  v. 
Forbes 21 

2.  {No.  1120),  8.  49— Mining  leases- 
Application  for  lease  on  behalf  of  company — 
Hmder  of  vniner*s  right --Rights  of  Crown  lessees 
—Right  to  test  validity  qf  lea^t.'\  W. ,  instructed 
by  the  legal  manager  of  a  mining  company, 
sent  in  an  application  for  a  mining  lease ;  the 
application  form  was  signed  by  W^.,  but  the 
name  of  the  company  was  set  out  in  the  form. 
The  lease  was  issued  to  the  company  i—Heldy 
that  W.  was  the  agent  of  the  company  to  make 
the  application  on  its  behalf,  and  that  the  lease 
was  rightly  issued  to  the  company.  The  holder 
of  a  miner's  right  is  not  entitled  by  virtue  of 
such  riffht  to  register  his  claim  over  Crown 
lands  held  under  a  mininff  lease,  notwithstand- 
ing the  fact  that  such  lease  may  be  void  or 
voidable  as  between  the  Crown  and  the  lessee ; 
nor  can  such  holder  of  a  miner's  right  test  the 
validity  of  such  lease  in  a  summons  for  posses- 
sion before  a  warden.  Cock  v.  The  Stawell 
Amalgamated  Scotchman's  and  Cross  Reefs 
Quartz  Mining  Company  No  Liability      166 

8.  Miner's  right — Lapse — Machinery  site 

—Title— Registration— Mines  Act  1890  {No. 
1 120) — Special  case— Procedure.  ]  In  an  applica- 
tion on  summons  before  a  warden  to  have  it 
declared  that  the  defendant  had  forfeited  his 
machinery  area,  general  evidence  as  to  pegging 
off  in  1870  uncontradicted  by  any  evidence  as 
to  its  irregularity  held  sufiScient  evidence  of 
pegging  off  in  accordance  with  the  by-laws. 
An  omission  by  the  holder  of  a  machinery  site 
to  take  out  a  fresh  miner's  right  on  or  before 
the  expiration  of  the  immecnately  preceding 
one  does  not  absolutely  invalidate  the  registra- 
tion of  the  machinery  site,  provided  that  at 
the  time  such  holding  is  attacked  the  holder  of 
the  site  is  also  the  holder  of  a  miner's  right, 
and  it  is  not  necessary  in  such  a  case  in  order 
to  validate  his  title  to  the  site  for  the  holder 
subsequently  to  mark  out  and  register  the 
site  on  a  fresh  application.  Vial  v.  AUender 
(23  V.L.R.  616)  and  Abraham  v.  Delia  Ga 
(23  V.L.R.  338)  discussed.  The  Court  will  not 
on  a  special  case  stated  by  a  goldfields  warden 
decide  questions  in  the  case  which  are  not 
raised  by  the  facts.    Truswsll  v.  Woods   742 

4.  {No.  1120),  ss.  361,  S67— Regulation 

and  inspection  of  mines — VentUation— Level — 
Worjking  places  in  a  nUne—Mine-owner^  liability 


MINES  ACT  iS90-conUnMd. 
of— Mine.]  By  sec.  851  of  the  Mines  AU  1890 
the  word  '*mine"  includes  »  level  wherein  or 
whereby  is  or  shall  be  or  has  been  carried  on 
any  operation  for  or  in  connection  with  the 
purpose  of  obtaining  any  metal  or  mineraL 
By  sec.  357  it  is  provided— "The  following 
general  rules  shall  so  far  as  may  be  reasonably 
practical"  (*•  practicable")  "be  observed  in 
every  mine  : — 1.  An  adeouate  amount  of  ven« 
tilation  shall  be  constantly  produced  in  eveiy 
mine  to  such  an  extent  that  the  shafts  winaee 
sumps  levels  underground  stables  and  working 
places  of  such  mine  and  the  travelling  roads 
to  and  from  such  working  places  shall  Ibe  in  a 
fit  state  for  working  and  passing  therein  " :— 
Held,  that  there  is  an  obligation  upon  evcsy 
mine-owner  to  ventilate  the  level  of  an  alluvial 
mine  unless  such  level  has  been  distinctly  and 
clearly  abandoned,  and  that  the  temporary 
suspension  of  work  in  a  portion  of  a  level  does 
not  cause  such  portion  to  cease  to  be  a  working 
plaoe  in  a  mine.  It  is  a  question  for  the  jury 
to  decide  whether  the  mine-owner  has  taken 
all  steps  reasonably  practicable  to  produoe  an 
adequate  amount  of  ventilation.  Cowis  r. 
The  Berry  Consols  Extended  Gold  Mhono 
Company  No  Liability  (No.  3)      -        -     319 

Miner  — Death  caused    by  negligence  — 

Action  by  representative  -        -    206 
See  Wbongs  Act  1890. 

MINES  ACT  1897-(2^o.  1514),  s,  14a-Pn>- 
ctdure  —  Trial  in  Supreme  Court  —  Injury  — 
Accident  in  mine— Costs  of  application.]  The 
onus  of  proof  that  an  action  for  ininry  by 
reason  of  an  accident  in  a  mine  should  be  tried 
in  the  Supreme  Court  is  on  the  person  applying, 
and  it  lies  upon  him  to  show  that  it  is  probabM 
that  difficult  points  of  law  will  occur.  Guyhsb 
V.  South  German  Reef  Gold  Mining  Com- 
pany No  LUBILFTY  -         .         -         -      681 

2.  {No.  1514),  s.  168,  sub-ss,  2,  4— Prtofify 

of  miners*  wages — Distribution  of  assets  qf  no- 
liability  company  —  Cessation  of  work  of  Mh 
liability  company—  Wages,  first  charge  on  property 
of  company.}  By  sec.  168,  sub-sec.  (2)  of  Act 
No.  1514  it  is  provided—''  In  the  distribntioD 
of  the  assets  of  any  mining  company  under 
Part  I.  of  the  Companies  Act  1890  or  company 
under  Part  II.  of  the  said  Act  which  is  being 
wound  up  or  in  the  distribution  of  assets  on 
the  cessation  of  work  of  a  no-liability  company 
registered  under  Part  II.  of  the  said  Aot  tiiere 
shall  be  paid  in  priority  to  all  other  debts  of 
whatsoever  kind  secured  or  ansecored  all  wages 
not  exceeding  £60  ....  ofanyworiuuui 
....  who  either  before  or  after  the  com* 
menoement  of  this  Act  has  entered  into  any 
contract  in  respect  of  services  rendered  to  the 
company  durine  two  months  before  the  com* 
mencement  of  tiie  winding-up  or  the  oeasation 
of  work.  .  .  .  ''  I— Held,  that  <<  the  distri- 
bution  of  assets  on  the  cessation  of  work" 
applies  only  to  a  distribution  of  the  aaseta  by 
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the  company  on  the  oesflation  of  work,  and 
did  not  apply  to  the  cave  of  the  sale  of  the 
machinery  of  the  company  by  the  Bheriff  at 
the  instance  of  an  execution  creditor,  and  the 
workmen  were  not  entitled  to  claim  the  pro- 
oeeda  of  the  sale  as  acainst  the  execution 
creditor.  By  sec.  169,  soo-sec.  4,  the  waffes  of 
workmen  are  to  be  a  first  charge  upon  all  the 
property  of  the  company : — Semble,  that  the 
purchaser  of  the  machinery  of  the  company  at 
the  sheriff's  sale  buys  subject  to  the  prior 
charge  of  the  workmen  over  such  machinery 
in  respect  of  their  wages.  In  bk  The  Glbn- 
MONA  Gold  Mining  Company  No  Liabilitt 

721 

MINER'S  RIGHT-Holder  of-CanceUation  of 

residence  area— Jurisdiction  of  warden 

—Rights  of  the  Crown  21 

See  Mines  Act  1890. 

—  Holder  of— Right  to  test  validity  of  Crown 

lease  •  165 

See  Mines  Act  1890.    2. 

Lapse — Machinery  site— Title— Pegging 

out — Registration  -  742 

See  Mines  Act  1890.    3. 

MINING  COMPANY— Action  by  Shareholder 
—  Forfeiture  of  shares  —  Subsequent 
redemption  ....  577 
See  Company.    5. 

MINING  LEASE— Construction  of— Powers  of 
cuttinff  timber  in  lease— Proclamation 
forbidaing  cutting  timber  on  Crown 

lands 24 

See  Land  Act  1890. 

MINING  ON  CREEK— Question  of  title- 
Ouster  of  jurisdiction  of  court  of  petty 

sessions 907 

See  Justices  of  the  Peace.    2. 

MINISTER  OF  THE  CROWN-Proceedings 
against  offenders  —  Direction  by 
Minister  —  Amendment  of  Minister's 

authority 7g5 

See  Factokibs  and  Shops.    3. 

HORTQAGE^Unconscionahle  bargain — Exces- 
sive rate  of  interest— Bonus  on  han—Delay  on 
pari  o/mokgagor-^Mortgage.  ]  The  plaintiff,  a 
married  woman,  the  wife  of  a  carpenter,  exe- 
cuted a  deed  in  July  1886,  to  which  her  husband 
and  one  Marks  were  parties.  By  this  deed  she 
acknowledged  that  she  had  received  220/.,  bor- 
rowed from  Marks,  and  secured  its  repayment 
by  an  assignment  of  all  her  estate  and  interest 
under  the  will  of  her  late  father  and  anv  other 
property  to  which  she  might  be  entitled  in  ex- 
pectancy, reversion,  or  otherwise.  The  mortgage 
also  secured  a  bonus  of  1002.  and  interest  at  20L 
per  oent.  per  annum  on  the  sum  borrowed  and 
the  bonus,  and  there  was  a  provision  that  the 
deed  should  be  a  security  for  anv  further  sums 
which  Marks  might  advance,  with  interest  at 


MORTGAGE— co7i«mttec2. 

the  same  rate.  Interest  was  to  be  compounded 
if  not  paid  at  the  period  provided.  The  plaintiff 
had  no  solicitor  acting  for  her  or  other  indepen- 
dent advice.  Her  husband  took  the  money, 
which  was  paid  over  on  the  execution  of  the 
mortgage.  Afterwards  the  husband  of  the  plain- 
tiff applied  from  time  to  time  for  further  loans, 
sometimes  netting  money  and  sometimes  goods, 
the  price  01  the  uitter  being  charged  for  as  an 
advance.  The  husband  and  Marks  procured  the 
plaintiff's  signature  to  acknowledgments,  treat- 
mg  these  further  sums  as  advances  under  the 
deed.  In  June  1897  a  sum  of  936/.  became 
receivable  in  respect  of  the  plaintiff's  share  in 
her  father's  estate,  and  in  May  1898  the  plaintiff 
brought  an  action  seeking  to  have  the  mortgage 
set  aside,  undertaking  to  repay  the  sums  actu- 
ally advanced,  with  interest  at  5/.  per  cent.  : — 
Held,  that  this  constituted  an  unconscionable 
bargain,  and  that  the  plaintiff  was  entitled  to 
be  relieved  therefrom  upon  repaying  the  amount 
advanced,  with  interest  at  6/.  per  cent.  : — Held 
also,  following  ./aine«  v.  iTerr  (40  Ch.  D.,  p.  460), 
that  the  charge  of  a  bonus  was  illegal,  and 
should  be  disallowed.  The  rule  of  law  that  an 
excessive  rate  of  interest  will  bo  reduced  to  a 
reasonable  rate  in  cases  of  the  sale  of  rever- 
sionary interests  is  applicable  to  cases  of  mort- 
l^ages  of  such  interests,  though  the  mere  fact 
in  such  latter  cases  that  the  rate  of  interest  is 
excessive  would  not  enable  the  person  who 
agreed  to  pay  it  to  come  to  the  Court  and  suc- 
cessfully ask  to  have  the  rate  reduced  : — Held 
further,  that  the  delay  in  taking  proceedings 
did  not  bar  the  plaintiff,  inasmuch  as  confirma- 
tion or  acquiescence  will  not  be  presumed  in 
cases  where  the  reversioner  continues  in  the 
same  situation  under  the  same  circumstances 
which  induced  her  to  enter  into  the  oppressive 
contract.  M alone y  v.  The  Trustees  Execu- 
tobs  and  Agency  Company  Limited      -      297 

Money  due  on^Settlement — Husband  and 

wife— Constructive  payment      -      821 
See  Limitation  of  Action. 

Trustee  advancing  money  to  save  trust 

property— Trustee's  right  to  indemnity 
See  Trustee.    4.  [460 

MORTGAGEE   IN   POSSESSION  -  Pipe   in 

highway— Obligation  to  repair— Leak 
in  pipe— Duty  of  owner     -  268 

See  iMuiSANGE. 

MORTGAGOR  AND  MORTGAGEE-Proc/ice 

— •*  Hules  of  Supreme  Court  1884  "—Order  XV., 
r.  1 — Accounts  and  inquiries— Order  for  fore" 
closure,]  In  an  action  by  a  mortgagee  claiming 
accounts  and  foreclosure  the  plaintiff  may 
obtain  under  Order  XV.,  r.  1,  an  order  for  an 
account,  with  all  necessary  inquiries,  and  the 
usual  directions  as  in  an  order  nisi  for  fore- 
closure.    Daloety  and  Co.  Limited  v.  Brown 

1161 
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MOTION  BY  WAY  OF  APPEAL -Appeal 

without  statins  epecial  case— Points  of 
law  raised  at  the  trial  408 

See  County  Coubt. 

MUNICIPAL  COUNCILLOR— Qaaliiication  of 
—<«  Liable  to  be  rated"     .  60 

See  Local  Govbbnhbkt.    4. 

MURDER — Accessory  before  the  fact — Ordinary 
and  probable  consequences  •  687 
See  Cbiminal  Law.    5. 

NEOLBCTED    CHILDREN'S    ACT  1890- 

Maintenance  order  —  Putative   father 
proceeded    against     under     different 

statutes 486 

See  Bastardy. 

NE0LI6ENCE— Accident  in  mine— Trial  in 
Supreme  Court  —  Difficult  points  of 
law  involved— J#i»M  Act  1897,  s.  140— 
Procedure  -        -        -        -      681 

See  Mines  Act  1897. 

Action  for— Onus   of   proof — Nonsuit  — 

Evidence 6OT 

See  Pkactice.    33. 

Death  of  injured  person— i^at^t^ays  Act 

1890—*'  Act  complained  of  **—  Wrongs 

Act  ISdO 180 

Sm  Limitation  of  Action.    2. 

Death  of  mmer— Mines  Act  1890,  s.  366— 

Trial  by  jury     -        -        -        -      206 
See  Wrongs  Act  1890. 

Ventilation  of  mines — Working  place  in 

mine — Level      .        -        -        .      319 
See  Mines  Act  1890.    4. 

NEW  TRlAlr-Practiee— Verdict  of  jury— Con- 
tradictory  evidence  —  Documentoury  evidence  — 
Procedure — **  Rules  of  Supreme  CoMTt" — Order 
XXXIX,^  rr.  1,  4 — New  trial  motion — Appeal 
— Notice,]  A  new  trial  motion  is  not  liable  to 
dismissal  by  reason  of  the  fact  that  the  notice 
of  motion  is  headed  **  Notice  of  Appeal "  and  is 
a  ten-days'  notice,  and  asks  also  for  an  order  that 
the  judgment  be  set  aside  and  a  verdict  and 
judgment  be  entered  for  the  defendant.  In 
determining  whether  a  new  trial  should  be 
ordered  on  the  ground  that  the  verdict  of  the 
jury  was  against  the  weight  of  evidence,  the 
test  seems  to  be  whether  the  verdict  is  such 
a  one  as,  in  the  opinion  of  the  Court,  a  jury 
might  reasonably  find  upon  the  evidence  before 
it.  The  fact  wat  the  evidence  is  contradic- 
tory, and  that  there  is  evidence  on  both  sides, 
is  not  a  conclusive  reason  why  a  new  trial  should 
not  be  granted.  Where  the  evidence  is  con- 
tradictory, but  that  of  the  defendant  is  clearly 
supported  by  the  documents,  whilst  that  of  the 
plamtiff  is  not  so  supported,  the  Court  may,  on 
a  motion  for  a  new  tnal  by  way  of  appeal  under 
Order  XXXIX.,  rr.  1,  4,  order  the  verdict  in 
plaintiff's  favour  to  be  set  aside  and  a  new  trial, 
but  will  not  order  a  verdict  to  be  entered  for 
the  defendant.    Soown  v.  Hawobth      -     313 


NEW  TRIAL-oofi^iitiied. 

Fresh  evidence— Discovery  of        -      Q9i 

See  Pbaotigs.    3. 

Trial  by  jury — Onus  of  proof— Action  for 

negligence 667 

SeeFuAcncE.    33. 

NOTICE  OF  APPEAL— New  trial  motion— 
Form  of  notice — Practice  -  -  313 
See  New  Trial. 

NOTICE  OF  INTENTION  TO  PROCEED- 

Appointment  of  receiver — No  proceed- 
ing for  one  year  •  Notice  -  -  308 
See  Practice.    12. 

VTJlSMHCB—NegUgence—  Water  service  pipe  in 
highway — Leak — Injury-^Obligalian  to  repair^- 
Mortgagu  in  possession^-  Water  Act  1890  (No. 
1156),  Part  K.,  Division  L—MeUwume  and 
Metropolitan  Board  qf  Works  Act  1890  {No, 
1197),  Part  IL]  The  owner  or  ocon]^ier  of 
premises  to.  which  a  water  service  pipe  is  laid 
under  the  provisions  of  the  Water  Act  1890, 
Part  v..  Division  I.,  is  not  in  the  abseooe  of 
negligence  on  his  part  liable  in  damages  for  in- 
juries sustained  by  a  person  lawfully  using  the 
highway,  such  injuries  being  due  to  the  duiger- 
ous  condition  of  the  highway  through  a  lealuge 
from  the  service  pipe.  No  duty  is  cast  upon 
the  owner  or  occupier  in  such  a  case  to  see 
that  the  public  are  warned  of  the  danger 
arising  from  an  escape  into  the  highway  of 
water  from  the  service  pipe,  even  Aougn  he 
has  had  notice  of  the  escape,  provided  that 
the  escape  has  occurred  without  negligence  on 
the  part  of  the  owner  or  occupier.  There  is 
no  ooligation  oast  upon  him  to  repair  the  hi|(b- 
way  in  sudi  a  oase.  A  mortgagee  in  possession 
of  premises  has  towards  the  public  the  same 
duty  as  an  owner  or  occupier  has.  FUtcker  v. 
Bylands  (LR.  1  Ex.  278 ;  8  H.L.  330)  discussed. 
Ratner  V,  The  Australian  Widows'  Fein) 
Life  Assurance  Societt  Limited  -       •     268 

Offensive  trade— Negligence  in  carryinir 

on  offensive  trade— Offenoe        -     590 
See  Health.    3. 

OFFENSIVE  TRADE-Neffligenoe  in 
on  offensive  trade— Nuisanoe 
^^0  Health.    3. 

ONUS  OF  PROOF— Negligence— Action  tot— 
Nonsuit — ^Evidence  •  -  -  6OT 
See  Practice.    33. 

OPPRESSIVE  CONTRACT-^Relief  from- 
Excessive  rate  of  interest — Bonns  on 
loan — Unconscionable  baigain  -  297 
See  Mortgage. 

ORDER  IN  CHAMBERS -Loss  of  original 
order — Originating  summons)  •  88 
See  Practice.    20. 

ORDER  IN  COUNCIL-Appeal  to  Privy 
Council  under — Conditional  order— 
Form  of — Security  for  costs— Pnctioe 
See  Fbxvy  Oouvoiu  [736 
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ORDER  TO  REVIEW—"  ImpoHant  qvestion 
or  principle  of  law"—^vitieei  Acts  1890  {No. 
1105), «.  141 ;  1898  (No.  1584),  t.2.]  The  words 
in  sec  2  of  the  Justices  Act  1898,  "  important 
aaestioD  or  minciple  of  law,*'  mean  some  nn- 
oeoided  public  question  of  law  or  point  of 
importance  upon  which  authorities  differ. 
Bbvan  v.  Moobb 634 

%  "  Important  question  or  principle  of 

law  " — Action  oy  knonm  agent — Justices  Acts 
1890  (No.  1105),  s.  141 ;  1898  (No,  1584),  s.  2.] 
Where  justices  in  petty  sessions  decide  that 
a  complainant  being  a  known  agent  may  sue 
for  a  debt  due  to  his  principal  such  a  decision 
is  one  which  involves  an  important  question  or 
principle  of  law  within  the  meanins  of  sea  2 
of  the  Justices  Act  1898.  Decision  of  Hood,  J. 
(ante^  p.  634)  disapproved.  Smyth  v.  The  Queen 
([1898]  A.G.  782)  applied.  Bevan  v.  Moobb 
(No.  2) -      792 

—  •* Person   aggrieved" — ^Informant  —  Dis- 

missal of  information  -      429 

See  PRACTnoB.    22. 

Practice— Conflict  of  facts— Affidavit  by 

magistrates        ....      356 
Set  Pkaoticb.    21. 

ORDINARY  BUSINESS-Shire  councU-Con- 
sent  to  cloeinff  roads  —  Vermin  De- 
struction Act  1890 — Ordinary  meeting 
See  Mandamus.  [703 

ORIGINATINO  SUMMONS-Party  and  party 
costs  —  "  Instructions  for  brief  "  — 
**  Trial  "—No  contest  as  to  facts  918 
See  (DosTS.    2. 

PAROL  AGREEMENT  —  Inconsistency  —  In- 
admissibility  in  evidence  -  •  498 
See  Pbomissobt  Note. 

PAROL  EVIDENCE  —  Misdescription  —  Ad- 
missibility  of  parol  evidence  •  478 
5^  Will.    7. 

PARTICULARS— Action  for  breach  of  promise 
of  marriage— Alleged  imchastity  before 
breach— Order  XIX.,  r.  7  -  749 
See  pRAcnoB.    23. 

—  Bates  and  rating — Sufficiency  of  particu- 

lars—Dates      ....     5X0 
See  Local  Govbbnmbnt.    6. 

PARTIES— Probate  duty— Evasion  of  duty- 
Liability  of  executors— Parties  charge- 
able    335 

See    Administration   and   Pbobatb 
Act  1890.    3,  4. 

Trustee  and  cestui  que  trust  ^Breach  of 

trust— Greneral  account      -        -      764 
See  Practicb.    34. 

PASSENGERS  ON  STEAMSHIP-Excessive 

number  of — Liability  of  master  -      779 
See  Marinb  Act  1890.    3. 

PENALTY  —  Informant  —  Local  authority  — 
Jurisdiction  -  «  .  .  216 
See  Doo  Act  1890. 


PENALTIES  FOR  DELAY-RaUwav  contract 
— Deduction  of  penalties — Non-refer- 
able items — Bulk  sum  award  -  4 
See  Arbitration. 

PERJURY— Orroborative  evidence— General 
assignment  of  perjury — Direct  evidence 
of  several  witnesses   •  812 

See  Criminal  Law.    6. 

Evidence— Finding  of  jury  at  former  trial 

— Admissibility  of  in  defence  at  sub- 
sequent trial  ....  035 
See  Criminal  Law.    3. 

PERPETUITY— Gift  to  daughter's  children 
who  might  attain  25  years  of  age- 
Maintenance  out  of  income  of  void 
gift  of  corpus — Separable  •  360 

See  Will.    3. 

Rule  against — Accumulation — Vesting — 

TheUussonAct  •  -  -  -  835 
See  Will. 

PETTY  SESSIONS— Recovery  of  nossession  of 
land  —  Hearing  concludea  —  Decision 
reserved  -      .  -      685 

See  Injunction. 

FLEADUIQ— Embarrassment— Contract^  ver- 
bal or  written — Particulars — **Eules  of  the 
Supreme  Court  ISSi"— Order  XIX.,  r.  4—App. 
C.f  s.  6,  1.]  A  pleading  in  the  forqi  indicated 
by  the  rules  is  good  even  thoush  in  alleging  a 
contract  it  fails  to  set  forth  whether  the  con- 
tract was  verbal  or  written.  Particulars  of 
these  facts  will  however  be  ordered  to  be  given. 
CDat  v.  Rbid  and  Company  Limited  -       67 

Default  in— Several  defendants —Separate 

causes  of  action— Motion  for  judgment 
See  Practiob.    8. 


Defence  arising  after  close  of  pleadings — 

Amendment — Leave  to  plead  937 

See  Practice.    24. 
Embarrassment  —  Striking  out  pleadings 

for— Questions  of  law  405 

See  Practice.    25. 

POLICE  OFFENCES  ACT  1890  (No.  1126), 
8.  41  (in.)— Police  Offences  Act  1891  (No.  1231), 
s.  l2--Iioffues  and  vagabonds — Imposing  upon 
persons  ufith  a  view  to  obtaining  money — Fraud- 
ulent  representation.]  The  defendant  as  the 
agent  for  the  proprietor  of  a  newspaper  took 
delivery  of  the  papers  for  sale  at  three  farthings 
per  paper,  the  arrangement  being  that  he  was 
to  be  allowed  three  farthings  per  paper  for  all 
papers  returned  by  him  which  had  been  so 
delivered  to  him  the  previous  week,  and  which 
were  unsold.  The  defendant  bought  papers  at 
so  much  per  hundredweight  from  other  persons 
and  included  such  papers  in  his  return  to  the 
proprietor  as  being  papers  delivered  to  him 
dunnff  the  previous  week  and  which  had  been 
unsold,  ana  obtained  the  allowance  of  tluree 
farthings  for  the  same.  An  information  was 
laid  against  the  defendant  under  sec  41  (iii.)  of 
the  Police  Offences  Act  1890,  charging  him  with 
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POLICE  OFFENCES  ACT  iSM-^conUnrnd. 

ifflposiog  upon  a  person  by  fraudnlent  repre- 
sentation with  a  view  to  obtaining  money.  He 
was  convicted  by  the  jastices : — J9a(2,that  under 
the  circumstances  the  conviction  could  not  be 
sustained.  Sec.  41  (iii.)  refers  to  an  offence  of 
obtaininff  money  or  any  other  benefit  or  advan- 
tage by  imposition,  in  return  for  nothing,  and 
not  to  a  contract,  though  procured  by  misre- 
presentation, under  which  something  is  to  be 
given  in  return.    Prosseb  v.  Fox  -  151 

2.  a.  40  (1)  ;    1891  {No.   1241).  «.  11— 

Evidence  —  Admissibility  —  Insufficient  lawfid 
means  qf  support — Other  offences.]  Upon  the 
hearing  of  a  charge  under  sec.  40  (1)  of  the 
Police  Offences  Act  1890,  that  "the  defendant 
was  a  person  having  insufficient  lawful  means 
of  support,  and  was  therefore  deemed  to  be  an 
idle  and  disorderly  person  in  accordance  with " 
the  Act,  evidence  will  not  be  permitted  to  show 
that  the  defendant  had  been  guilty  of  larceny 
or  had  been  the  associate  of  thieves,  or  was  him- 
self an  idle  and  disorderly  person.  Whitney  v. 
WxLsoN 574 

3. {No.  1126),  s.  41,  sub-s.  12--Justices 

Act  1890  {No.  1105),  r.  IS—Suspected  person-^ 
Frequent — Place  of  public  resort^Bailufay 
stcUion  —  Practice  —  Emdence  —  Admission  — 
Stfparate  it^ormation — TViaL]  Three  persons 
against  whom  separate  ioformations  were  laid 
in  respect  of  the  same  offence  were  tried 
together  and  convicted.  The  evidence  against 
each  defendant  was  the  same.  There  was 
nothing  to  show  that  any  injustice  was  done  :~ 
Held,  following  Begina  v.  Sturt,  exparte  Ah 
Tack  (2  V.L.R.  (L.)  103),  that  the  court  of 
petty  sessions  was  not  acting  illegally  in  trying 
the  prisoners  together.  Hearsay  evidence  of  a 
felony  may  be  admissible  in  order  to  show 
that  an  accused  was  a  suspected  person.  That 
a  railway  station  is  a  place  of  public  resort 
within  the  meaning  of  sec.  41,  sub-sec.  12,  of  the 
Police  Offences  Act  1890  may  be  a  matter  of 
evidence.  Moving  about  a  place  and  again  and 
again  attempting  to  commit  a  felony  constitutes 
"  frequenting  "  within  the  meaning  of  the  sub- 
section. Davidson  v,  Darlinoton.  Taylor 
p.  Thompson.    Bbitt  v.  Ellis       -       -      667 

Loitering— Obstruction  of    carriage    way 

by— Flower-seller      -  -      529 

See  By-law. 

POLICE  REGULATION  ACT  1890  -  {No. 
11*27),  s,  58 — Disputed  property  in  possession  of 
poHee — Application  as  to  ownership  of  property.] 
When  a  police  constable  under  and  by  virtue 
of  a  valid  search  warrant  has  seized  goods  in 
the  possession  ol  a  person  charged  in  an  infor- 
mation with  bavins  stolen  such  goods,  he  may, 
after  the  trial  and  acquittal  of  the  person  so 
charged,  apply  under  sec.  68  of  Act  No.  1127 
for  an  order  as  to  the  title  in  the  property 
seized.  CoghiU  v.  WarreU  (16  V.L.R.  2.^8)  dis- 
tinguished.   Kkllkhkr  v.  Hkffernan  •      915 


POWER  OF  APPOINTMENT --Interert  «f 

settlor  in  land — ^Charge  on  interest  in 
lands,  effect  of  - 
See  Skttlbmknt. 

Will  not  referring  to  power— Exercise  o£ 

power— Appointment  of  fund    -      S5S 
See  Wnj*     13. 

POWER  OF  ATTORNET-Traniifer  of  Uoenae 
— Power  of  attorney  to  apply  for  trans- 
fer— Right  of  licensee  to  object  to 
transfer 6S8 

Su  I^CSNSINO.      4* 

PRACTICE— ilrfwiwww  of  barrister  and  soOei- 
tar^Snpreme  OourtStudent  at  law — "  Rulift 
of  Supreme  Court  15fA  Oetober  1887,"  rr.  7,  8  ; 
1892,  r.  22.]  A  student  at  law  without  x>er- 
mission  of  the  Board  of  Examiners  preriooaly 
obtained  left  Victoria.  On  an  application  by 
the  student  for  leave  to  apply  tor  such  per- 
mission '.—Held,  that  role  22  of  the  Roles  of 
1892  did  not  apply,  and  that  therefore  the 
application  could  not  be  entertained*  Ik  rs 
Hobsfall 48 

2.  Affidavit — Commissioner — Deponents 

solicitor— Instruments  Act  1896  {No.  1423),  s.  7.] 
The  affidavit  required  by  sec.  7  of  the  Instru- 
ments Act  1896  was  sworn  before  plaintiff's 
solicitor  as  commissioner.  Defendant  gave  no 
notice  of  defence,  but  at  the  hearing  objected 
to  the  affidavit.  The  Court  of  Petty  Sessions 
then  heard  evidence,  and  made  an  order  in 
complainant's  favour : — Hdd^  that  the  affidavit 
was  irregular:— ^eM  also,  that  the  order,  being 
based  upon  the  evidence  taken  in  Court  and  not 
upon  the  affidavit  in  question,  was  good.  Gill 
f>.  &TAN  -        - 442 

3. Appeal — Single   Judge— Quostum  of 

faot^Rehearing  by  Full  Gourt— Judicature  Aat 
1883,  47  Vict.  {So.  761).]  Where  a  party 
appeals  from  a  decision  of  a  Judge  sitting  with- 
out a  jury  upon  a  question  of  fact  as  to  which 
there  was  contradictory  vivA  voce  evidence  it  is 
the  duty  of  the  appellsjit  to  satisfy  the  Court  of 
Appeal  that  the  decision  of  the  Judge  was 
wrong.  The  effect  of  the  passing  of  the 
JuduxUure  Act  1883  upon  this  principle  dis- 
cussed. If  the  party  applying  for  a  new  trial 
has  had  a  reasonable  opportunity  to  adduce 
certain  evidence  at  the  trial  and  has  not  done 
so,  the  Court  will  not  grant  a  new  trial  on  the 
ground  of  the  discovery  of  fresh  e\'idence.  The 
decision  in  Ward  v.  Heame  (10  V.L.R.  (L.) 
163)  applied.  Hkaley  t.  Bank  of  New  South 
Wales  (No.  2) G94 

4.  Appointment     of     representativ& — 

''Rules  of  the  Supreme  Court  1884"— Ortfar 
XV L,  r.  i^— Legal  personal  representative^ 
appointment  of,]  Under  Order  XVI.,  r.  46,  the 
Court  has  power  to  appoint  a  person  repre- 
senting the  estate  of  a  deceased  person  although 
such  deceased  person  died  before  the  oommaDce* 
ment  of  the  suit.  Silver  v.  SUin  (1  Dr.  295) 
not  followed.    Patrick  r.  Mubiby  -        -     448 
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PRACTICE— coiieint««d. 

5.  CobU  —  Taxation  of  costs  —  County 

Court  appeal^B£hsaring'-Seale  of  oo&ts—Du- 
oretum  of  tossing  master— Counsel*  s  fee — Partner 
— O9rtificateofAs9Pciat&--Amendm0nt.]  Where 
a  Comity  Cburt  action  is  by  order  of  the  Full 
Goart  reheard  before  a  Judge  of  the  Supreme 
Court,  and  the  Judge  awards  costs^  but  fixes  no 
scale,  the  Prothonotary  in  taxing  the  costs  has 
a  discretion  which  he  must  exercise  as  to 
whether  the  Supreme  Court  or  the  County 
Court  scale  shall  be  applied.  Mamjidd  v. 
Mansfield  (17  V.L.R.  228)  explained.  In  taxing 
the  costs  of  such  an  action  the  Prothonotary 
may  refuse  to  allow  a  fee  for  *'  instructions  for 
brief,"  but  may  allow  a  fee  to  counsel,  or, 
alternatively,  for  drawing  proofs,  even  although 
no  claim  for  such  a  fee  was  made  in  the  bill, 
and  although  a  *'  practitioner's"  fee  had  been 
allowed  to  oounsers  partner.  A  Judge  will  not, 
on  a  review  of  taxation,  allow  the  certificate  of 
the  Judge's  Associate  as  to  the  result  of  the 
trial  to  be  rectified.    Cubnow  v,  Pikb  •      190 

g,  Costs— Taxation  of  costs— Party  and 

party — Unsuccessful  appeal  —  Judge's  notes- 
Copy  order  of  dismissal— Third  copy.]  Where 
an  appeal  from  a  single  Judge  to  the  Full  Court 
is  dismissed  with  costs  the  respondent  may 
include  in  his  bill  of  costs,  as  between  party 
and  party,  the  costs  of  obtaining  for  himself  a 
oopy  of  the  Judge's  notes  and  of  obtaining  a 
third  copy  of  the  order  of  dismissal.  Esskndon 
Land  and  Finance  Association  Limited  v. 
KiuK)UB  (No.  2) 546 

7.  Damages— Assessment— Appearance 

—No  defence— '' Rules  of  Supreme  Court  1884" 
—  Order  XXVIL,  r.  ^— Order  XXXVI.,  r.  11 
— Order  XIII.,  r.  6.]  Where  in  an  action  for 
damages  for  breach  of  promise  of  marriage 
the  defendant  entered  an  appearance,  but  did 
not  file  a  defence  \—Hdd,  that  under  Order 
XXXVL,  r.  II,  the  defendant  is  entitled  to 
notice  of  the  assessment  of  damages.  Kino  r. 
Ring 400 

8,  Default  in  pleading — "  U^des  of  the 

Supreme  Qnirt  18S^"— Order  XXVII.,  rr.  11, 
12— Motion  for  judgment  on  default  of  pleading 
— Several  defendants.']  The  plaintiff  brought 
an  action  against  A.,  an  executor,  asking  for 
accounts  upon  the  footing  of  wilful  default ; 
B.  was  suDsequently  joined  as  a  defendant 
interested  in  the  residue  of  the  estate.  B. 
delivered  a  defence  to  the  action,  but  A.  was 
in  default,  not  having  delivered  any  defence. 
The  plaintiff  thereupon  applied  by  way  of 
motion  to  have  judgment  entered  against  A, 
under  Order  XX  VII. ,  r.  11.  B.  was  not  made 
a  party  to  the  proceediass  iSemble,  that  the 
provisions  of  Omer  XXviI.,  r.  11,  were  not 
applicable  to  a  case  where  there  were  several 
detenduits,  and  the  provisions  of  Order  XXVII., 
r.  12,  were  only  applicable  where  the  cause  of 
aotion  was  severable  i—Hdd  Jurther,  that  there 
was  no  separate  severable  cause  of  action,  and 
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that  the  motion  should  be  dismissed. 

V.  Little        -        -        - 


LlTTLR 

.     203 

9,  Discovery— Order — Non-compliance— 

Dissmissal  of  action  —  Delay  —  "  Rules  of 
Supreme  Court  ISS^"— Order  XXXI.,  rr.  12, 
21.  ]  Where  an  ex  parte  order  for  discovery  has 
been  obtained  the  other  party  has  the  right  in 
any  subsequent  proceeding  to  object  that  such 
order  was  made  on  insufficient  grounds  or  was 
unnecessary.  Corsaib  Consolidated  Gold 
Mines  Limited  v.  Gray       -  -      829 

10,  Discovery  —  Security   for    costs  — 

Deposit — Discretion—'*  Rules  of  Supreme  Court 
ISS^"— Order  XXXI.,  rr.  25,  26.]  Order 
XXXI.,  r.  25,  gives  a  Judge  discretion  to  dis- 
pense with  the  security  for  costs  of  discovery. 
This  discretion  will  be  exercised  where  the  only 
property  of  the  plaintiff  is  in  defendant's  hands 
as  trustee  thereof.     Hintze  v.  Hintze    -      485 

11.  Discovery    in   aid   of  execution  — 

Defendant —*' Party  entitled  "  —  *' Rules  of 
Supreme  Court  18M"— Order  XLII.,  r.  32— 
Costs.]  A  defendant  in  whose  favour  a  judg- 
ment for  costs  has  beed  entered  is  a  '^joarty 
entitled"  within  the  meaning  of  Order  XLII., 
r.  32.  It  is  not  necessary,  upon  an  application 
under  this  rule,  to  show  that  the  applicant  has 
made  an  attempt  to  obtain  satisfaction  of  his 
judgment.     Zwiokeb  v.  Kkonheimeb.  -      424 

12.  Equitable    execution  —  *•  Rules    of 

Supreme  Court  ISS^"  —  Order  LXIV.,  r. 
13 — Proceedings  taken  after  a  year — Notice 
of  intention  to  proceed  —  Motion  for  a 
receiver,]  Judgment  in  an  action  was  re- 
covered in  1894,  but  the  judsment  remained 
unsatisfied ;  in  1898  the  defendant  became 
entitled  to  an  interest  in  the  estate  of  his 
mother,  and  the  plaintiff  thereupon  applied  by 
way  of  motion,  giving  the  usual  notice,  for 
the  appointment  of  a  receiver.  An  objection 
was  taken  that,  as  no  proceedings  had  been 
taken  in  the  cause  for  one  year,  one  month's 
notice  was  necessary  under  Order  LXIV.,  r.  13, 
before  the  plaintiff  could  proceed  : — Meld,  that 
an  application  for  a  receiver  was  not  a  proceed- 
ing in  the  cause  within  the  meaning  of  Order 
LXIV.,  r.  13.  Lonergan  v.  Dixon  (23  V.L.R. 
8)  distinguished.  Judgment  having  been  re- 
covered m  an  action  and  the  judgment  to  a 
lar^e  amount  remaining  unsatisfied,  the  plain- 
tiff; ^our  years  afterwards,  having  ascertained 
that  the  defendant  was  entitled  as  one  of  the 
sons  to  a  fourth  share  in  his  mother's  intestate 
estate,  applied  by  way  of  motion  for  the  ap- 
pointment of  a  receiver.  Administration  of 
the  estate  had  not  been  granted.  The  plaintiff 
filed  an  affidavit  stating  that  there  were  no 
other  assets  ou  which  ieged  execution  could 
issue,  and  that  the  defendant  had  no  means 
of  8atisf3riDg  the  judgment  except  through  his 
interest  in  the  estate  of  his  mother  :->//e/<f, 
that  a  receiver  should  be   appointed   of    the 
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intereat  of  the  defendant  in  the  estate.  The 
Bank  of  Austbalasia  v,  Whitkhead    -      308 

13. Evidence— Company — Corporation — 

*'RvXe$  of  Supreme  Court  1884"— Or<for  XIV,, 
r.  1.]  A  foreign  corporation  carrying  on  busi- 
ness in  this  country  must,  when  applying  for 
final  jud^ent  under  Order  XIV.,  prove  the 
fact  of  Its  incorporation,  such  fact  being  a 
material  allefl»tion  of  the  statement  of  claim. 
The  Union  Bank  of  Aust&aua  Limited  v. 
Lambbll 509 

14. Examination  de  bene  esse^  applioation 

far — Affidavit  in  s^mport  of,  tuffieieney  of — 
Material  mitnest.'\  Upon  an  application  for  an 
order  to  examine  a  witness  ae  bent  esse,  the 
affidavit  stated  that  the  witness  was  '*  a  material 
and  necessary  witness  for  the  plaintiff  in  this 
action,"  and  further  stated  that  in  the  opinion 
of  the  solicitor  the  plaintiff  could  not  safely 
proceed  to  trial  without  his  evidence  i—Hela, 
that  the  affidavit  should  state  generally  what 
the  witness  was  going  to  prove,  so  as  to  satisfy 
the  Court  that  he  was  a  material  witness,  and 
that  it  was  not  sufficient  merely  to  state  that 
he  was  a  material  witness.    Bleasby  v.  Romnet 

[201 

16.  Foreign  procedure — Supreme  Court 

— County  Court-Jurisdiction — Liquidated  de- 
mand—Service in  Western  Australia— Costs — 
"  Rules  of  Supreme  Court  1884  "—  Order  LX  V., 
r.  12— County  Court  Act  1890  {No.  1078),  ss,  61, 
64,  Part  V.— Intercolonial  DeHs  Act  1887.] 
In  an  action  for  a  liquidated  demand  claiming 
an  amount  under  50^  a  writ  for  service  out  of 
the  jurisdiction  was  served  on  the  defendant  in 
Western  Australia,  and  on  the  defendant's 
neglect  to  appear,  judgment  was  signed  against 
him  for  default  of  appearance.  An  order  was 
obtained  for  leave  to  proceed  in  the  action, 
and  that  the  Prothonotarv  fix  the  amount  of 
the  judgment.  The  Protnonotary  fixed  such 
amount,  but  refused  to  tax  costs  on  the  Supreme 
Court  scale  :  —  Held,  that  the  provisions  of 
Order  LXV.,  r.  12,  applied,  and  that  a  Judge 
had  a  discretion  to  allow  costs  upon  the  Supreme 
Court  scale: — Held  aleo,  that  the  words  of  sec. 

138  of  the  County  CouH  Act  1890  refer  to  pro- 
cess in  aid  of  a  judgment  or  of  execution  upon 
a  judgment  issued  out  of  the  local  courts  of  the 
province  and  not  issued  out  of  Victorian  Courts  : 
— Held  also,  per  Williams  and  Holeoyd,  JJ., 
that  the  plaint  summons  referred  to  by  sec. 

139  of  the  County  Court  Act  for  service  out 
of  the  jurisdiction  is  one  under  the  provisions 
of  either  sec.  61  or  sec.  64  i—Sed,  per  Hood,  J. 
Such  summons  should  be  issued  under  sec.  61, 
modified  by  the  requirements  of  Part  V.  of  the 
Act.  L.  Stevenson  and  Sons  Limited  v. 
Habtle 555 

16.  Foreign  procedure — Supreme  Court 

— Liquidated  demand — Service  in  Western  Aus- 
tralia—Costs—*' Rules  of  Supreme  Court  1884  " 
—  Order  LXV.,  r,  12— County  Court  Act  1890 
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{No.  1078),  s.  64,  Part  F.]  Where  in  an  action 
for  a  liquidated  demand  claiming  an  amount 
under  50e.  the  writ  is  served  in  Western  Aus- 
tralia, and  on  the  defendant's  neglect  to  appear 
leave  to  proceed  is  granted  and  judgment  is 
entered  for  the  amount  claimed,  costs  upon  the 
Supreme  Court  scale  will  not  be  allowed. 
Wilkinson  r.  Curbie     -        -        -       -        65 

17.  Interrogatories— Answerina  affidavit 

— Me-swearing  —  Order  —  Fbrm  —  Olgeetion — 
''Rules  of  Supreme  Court  1884  "—Order  XXXI^ 
r.  10.]  An  answer  to  an  interrogatory  was 
qualified  bv  a  condition.  The  condition  was, 
by  order  oi  a  Judge  in  Chambers,  struck  out : — 
Held,  that  tiie  answer  as  altered  need  not  be 
re-sworn  : — Held  also,  that  the  deponent  could 
not  contend  that  the  answer  as  altered  was 
not  his  answer.  After  an  order  is  approved  by 
both  parties  and  signed  by  the  Judge  objections 
to  its  form  will  not  be  entertained.  Caybok  o. 
Russell 69 

18.  Interrogatories — Further  and  better 

answers— Payment  of  deposit—  Waiver — "  Rules 
of  Supreme  Court  IS^"— Order  XXXI.,  rr. 
11,26,26— ^Afr/yX/F.,r  7.]  Where  a  party 
interrogated  delivers  his  answers  he  cannot  on 
a  summons  for  further  and  better  answers  object 
that  the  other  party  has  failed  to  pay  the  full 
sum  required  as  a  deposit  under  Order  XXXI., 


r.  26.    Black  v.  Wilson 


565 


19.  Interrogatories—  "Rules     of    the 

Supreme  Court  188^"— Order  XXXI.,  r.  1— 
Leave  to  deliver  further  interrogatories — Form 
of  application,]  Semble,  an  application  for 
leave  to  deliver  further  interrogatories  may  be 
made  exparie.  Hall  v.  North  Queensland 
Insubanob  SociETr        -       -       -       -     720 

20. Order    in     Chambers — Originating 

summons — Loss  of  order,]  Where  the  orider  of  a 
Judge  at  Chambers  has  been  lost,  the  same 
Judge  may,  upon  proof  of  the  loss  and  of  the 
terms  of  the  original  order,  allow  an  order  to 
be  drawn  up  identical  in  terms  with  the  lost 
order,  but  may  also  at  the  same  time  reouire 
an  order  to  be  drawn  up  reciting  the  loss  of  the 
original  order,  that  the  loss  and  the  terms  of 
the  order  have  been  satisfactorily  proved,  and 
that    a   similar     order    has     l>een    allowed. 

FOLLETTl  V.  FOLLKTTI       -  -  -  -  62 

21.  Order  to  review — Evidence — ConJUct 

— Facts — Costs  ofadjoumment  -  Justices  Act  1890 
{No.  1105),  ss.  146, 148.]  Upon  the  hearing  of  an 
order  to  review  the  Court  will,  where  there 
is  a  direct  conflict  of  fact,  accept  the  version 
of  the  par^  who  supports  the  magistrates 
decision.  Whether  the  Court  will  under  any 
circumstances  accept  evidence  contradicting  the 
magistrates'  affidavit,  qucere.  BiARTiN  *  v. 
O'SULLIVAN 856 

22. Order  to  review — **  Person  aggrieved** 

—Informant— Justices  Act  1890  {No,  1105), 
ss.  141,  \b^-AHicle  of  food— Sale— Nature  ani 
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etm^agUion'^ffeaUh  Aet  1890  (JVb.  1008),  m. 
43,  46.]  The  words  "person  agaprieved"  in  seo. 
141  of  the  Juitices  Aet  1890  include  an  informant 
whose  information  has  been  dismiased  by  a 
court  of  petty  sessions.  A  sale  is  effected  "  to 
the  prejudice  of  the  purchaser"  Within  the 
meaning  of  sec.  43  of  the  Health  Act  1890  (No. 
1098),  when  the  purchaser  is  supplied  with  an 
article  of  food  wholly  different  to  the  particular 
article  demanded  by  him.  Rider  v.  Fbsxbody. 
Cantt  v.  Brussels.  Canty  v.  Millir.  Canty 
V.  Baksr 429 

28. Particulars — Aetion  for  breach  of 

promise  of  marriage— Sexual  intercourse — Ad- 
mission—  Alleged  unchastitg  before  breach  — 
"  Rules  of  Supreme  Court  18H"— Order  XIX,, 
r.  7.]  In  an  action  for  breach  of  promise  of 
marriage  the  nlaintiff  alleged  that  relying  upon 
the  defendant  B  promise  she  Dermitted  him  "  to 
debauch  and  carnally  know  her  and  as  a  result 
thereof*  she  was  confined  of  a  child.  The 
defendant  admitted  the  promise  and  inter- 
oonrse,  but  alleged  that  before  breach  he  dis- 
covered plaintiff  to  be  unchaste,  and  that  the 
intercourse  occurred  on  a  date  which  precluded 
a  child  from  being  the  result  of  that  inter- 
course : — Heldt  that  the  plaintiff  should  give 
particnlars  of  the  time  or  times  and  place  or 
ptacea  of  the  intercourse  alleged  by  her.  Dunn 
V.  Sutherland 748 

24.  Pleading  —  Defence    arising    after 

pleadings  closed  —  Amendment  —  •*  Rules  of 
Supreme  Court  18M"-^ Order  XXIV,,  r.  2— 
Order  XXIII.,  r.  2 -Order  XXL,  rr,  11,  12, 
13.]  A  defendant  may  not  after  the  pleadings 
in  an  action  have  closed  deliver  a  further 
defence  by  way  of  counterclaim  without  leave 
of  the  Court,  even  although  the  new  matter 
was  pleaded  by  defendant  within  eight  days 
of  its  discoveiy  by  him.  A  defendant  in  an 
action  for  slander,  and  after  the  pleadings  had 
closed,  delivered,  without  leave,  a  **  further 
defence  by  way  of  counterclaim,"  claiming 
against  the  plaintiff  and  a  third  party  for  rent 
and  for  money  lent.  Upon  summons  to  strike 
out  this  pleading  as  embarrassing  : — Held,  that 
such  a  pleading  was  embarrassing  and  should 
be  struck  out.  Sander  v.  Sur^ercombe  (11 
A.L.T.  70)  applied.    Dale  r.  Nelson    -      937 

25.  Pleading^**  Hules   of  the  Supreme 

Ceurt  1884  ''^Ordcr  XIX. ,  r.  ^^Order  XX  V. , 
rr.  2,  ^Striking  out  pleadings  tending  to  em- 
barrass  or  delay  fair  trial  of  action — Questions 
of  law,  trial  of.}  Upon  an  application  under 
Order  XIX.,  r.  27,  to  strike  out  certain  para 
graphs  of  a  defence  on  the  ground  that  they 
tend  to  prejudice,  embarrass,  or  delay  the  fair 
trial  of  an  action,  where  such  paragraphs  raise 
a  debatable  point  of  law  the  Juage  will  not 
decide  whether  the  contention  of  one  side  or 
the  other  is  correct.  The  proper  procedure  is 
to  raise  the  question  of  law  m  the  reply,  and  to 
make  an  application  to  have  the  point  of  law 
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set  down  for  hearing  before  the  trial  under 
Order  XXV.,  r.  2.  Healey  v.  Bank  of  New 
South  Wales 405 

26.  Promissory  note — Action— Leave  to 

diifend— Setting  aside—Instruments  Act  1890 
(Ab.  1103).  s.  93.]  Where  a  defendant  in  an 
action  under  Part  I.,  Division  IV.,  of  the 
Instruments  Act  1890  has  once  obtained  leave 
to  appear  and  defend,  under  sec.  93,  by 
showinff  facts  making  it  necessary  for  the 
plaintiff  to  prove  consideration  for  the  note 
sued  upon,  tne  Court  has  no  jurisdiction  to  set 
aside  such  leave  upon  a  subsequent  application 
by  the  plaintiff  showing  facts  provmg  con- 
sideration. The  Union  Bank  of  Australia 
Limited  v.  Dean  (No.  1)  327 

27.  Promissory    note—**  Rules    of   the 

Supreme  Court  IS^"— Order  XIV,,  r.  1— 
F\nal  judgment — Instrufnents  Act  1890  {No. 
1103),  s.  %i— Leave  to  defend  under  Instruments 
Act.]  Plaintiff  issued  a  writ  under  the  Instru* 
ments  Act  1890  as  the  indorsee  and  holder  of 
two  promissoij  notes  made  by  the  defen- 
dant. The  defendant  obtained  leave  to  defend 
under  that  Act  upon  an  affidavit  satisfyiuff 
the  Judge  that  there  were  facts  which  woula 
make  it  incumbent  upon  the  holder  to  prove 
consideration.  An  application  to  set  aside  such 
order  giving  leave  to  defend  was  dismissed  upon 
the  same  ground,  viz.,  that  there  were  facts 
allesed  by  defendant  which  would  make  it  in- 
cumoent  upon  the  holder  to  prove  considera- 
tion, the  Judge  refusing  upon  such  application 
to  decide  the  question  of  consideration  on  the 
affidavits.  The  plaintiff  then  applied  under 
Order  XIV.,  r.  1,  for  leave  to  sign  final  judg- 
ment, setting  out  in  the  affidavits  facts  proving 
consideration  i—HeUl,  that  notwithstandins 
the  defendant  had  obtained  leave  to  defend 
under  the  Instruments  Act  1890,  such  order  was 
no  bar  under  the  circumstances  of  the  case  to 
the  plaintiff  proceeding  under  Order  XIV,,  r. 
1,  for  leave  to  sign  final  judgment.  Sargood 
V.  BritUn  {21  V.IIk.  286)  commented  on  and 
distinguished.  The  Union  Bank  of  Aus- 
tralia Limited  v.  Dean  (No.  2)    -  2Si 

28*  Promissory  note — Instruments  Act 

1890  {No.  1103),  Part  /.,  Division  A,  seo.  93— 
Action  upon  bill  of  exchange — Summary  pro- 
eeedings— Leave  to  defend — ** Rules  of  Supreme 
Court  ISS4"— Order  XIV.,  r.  1.]  Where  a 
defendant  has  obtained  leave  to  appear  to  a 
writ  issued  under  the  provisions  of  Part  I., 
Division  4,  of  the  Instruments  Act  1890,  and  to 
defend  the  action,  and  has  entered  an  appear- 
ance, he  is  entitled  to  go  to  trial  in  the  ordinary 
way,  and  the  procedure  under  Order  XIV.  is 
inapplicable.  The  words  **  to  defend  the 
action"  in  sec.  93  of  the  Instruments  Aet  1890 
mean  to  defend  the  action  to  the  end,  accord- 
ing to  the  ordinary  course  of  proceedings  in 
the  Court.    Order  of  Hood,  J . ,  varied.    Sargood 
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y.  BriUen  (21  V.L.R.  286)  discuBsed.  Union 
Bank  of  Australia  Limited  v.  Dean  (No.  3i 

[373 

29.  Beoeiver — Siervice  nf  notice  of  mfftion 

out  of  jurisdiction,]  The  Court  has  power  to 
grant  leave  to  serve  notice  of  motion  for  the 
appointment  of  a  receiver  upon  the  defendant 
out  of  the  jurisdiction  in  a  case  where  the 
judgment  in  the  action  had  been  obtained  in 
this  jurisdiction,  and  the  defendant  had  been 
personally  served  with  the  writ  within  the 
jurisdiction,  and  where  the  property  in  respect 
of  which  a  receivership  is  sought  is  also  within 
the  jurisdiction.  Thb  English,  Scottish  and 
Australian  Bank  Limited  r.  Hoban    -      451 

30.  Reference  to  Chief  Clerk— Evidence 

— Doovment  executed  eubtequently—**  Suiet  of 
Supreme  Court  IS84"— Order  XK,  n  67.] 
Wnere  the  Chief  Clerk  is  directed  by  an  order 
of  the  Court  to  ascertain  more  fully  the  interests 
of  certain  persons  in  certain  lands  evidence  will 
not  be  allowed  before  the  Chief  Clerk  of  docu- 
ments of  title  executed  subseouently  to  the 
order  of  the  Court  London  Bank  of  Aus- 
tralia Limited  v.  Murray  551 

31.  Trial — Application  for  jury — Dec- 
laration of  trust — Alternative  claim  for  damages 
•^Discretion— '^  Rules  of  Supreme  Court  1884" 
-^Order  XXXVL,  rr.  3,  6.]  Where  in  an 
action  the  relief  claimed  is  a  declaration  of  trust 
in  respect  of  certain  property,  and  a  transfer 
of  such  property  to  the  plaintiff,  or  in  the 
alternative  damages  for  breach  of  agreement, 
such  action  does  not  come  within  the  terms  of 
Order  XXXVI. ,  r.  6,  and  a  Judge  has  a 
discretion  to  refuse  an  application  for  a  jury. 
Amoretty  v.  City  of  Melbourne  Bank  (8  A.L.T. 
128)  distinguished.    Biggs  v.  Kelly  198 

82.    Trial    by  jury  —  Costs  —  Joinder 

of  claims-^- Previous  action—**  Rules  oj  Supreme 
Court  IS8^''— Order  LXV.,  s.  1.]  The  fact 
that  a  plaintiff  in  an  unsuccessful  action  by 
himself  and  his  wife  for  damages  for  injury 
failed  to  add  his  personal  claim  for  damages, 
and  in  a  subsequent  action  against  the  same 
defendant  recovered  a  substantial  amount 
in  respect  of  that  claim,  may  be  a  sufficient 
reason  for  depriving  the  plaintiff  of  the  costs 
of  the  second  action.  A.  and  his  wife  brought 
an  action  against  B.  for  damages  in  respect 
of  an  injury  caused  by  the  latter's  negli- 
gence. The  jury  gave  a  verdict  for  defen- 
dant. Subsequently  A.  brought  an  action 
against  B.  in  respect  of  the  same  subject  matter 
for  injury  caused  to  A.  personally.  The  jury 
awarded  him  substantial  damages  i—Hddt  that 
A.  was  entitled  to  costs,  but  that  the  costs  of 
the  defendant  in  the  first  action  should  be  taxed 
as  between  solicitor  and  client,  and  should  be 
set  off  against  the  costs  of  the  latter  action. 
Nally  v.  Walsh gog 
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33.  Trial  by  jury—Eeidenct—NttnauU 

— Action  for  negligence —  Onus  of  proof,  ]  Where 
the  circumstances  adduced  in  evidence  by  the 
plaintiff  in  an  action  for  negligence  are,  in  the 
absence  of  direct  proof  of  negligence,  a«  con- 
sistent with  the  injury  being  cauwd  by  his  own 
negligence  as  with  it  being  occasioned  by  the 
negligent  omission  of  the  defendant,  the  plain- 
tiff fails  to  satisfy  the  onus  of  proof  upon  him, 
and  should  be  nonsuited.  Wakdin  v.  London 
and  S.  W.  Railway  Co,  (12  App.  Caa.  41) 
applied  : — Per  Hood,  J.  The  rule  that  a  rail- 
way station  must  be  so  lighted  that  peraona 
lawfully  thereupon  may  be  in  reasonable  safety 
applies  only  to  such  persons,  and  does  not 
extend  to  persons  outside  the  premises.  Kibby 
V.  The   Victorian  Railways   Commissiokkb 

[657 

34*  Trustee   and   cestui   que    trust  — 

Supreme  Court  —  Breach  of  trust  —  Oenermi 
account — Parties — Principle  of  equity — Judica- 
ture Rules — Co-trustees — Survivor  of  two  trustees 
—  Representatives  of  deceased  trustee  —  Nan- 
appearance  of  some  defendants — Piling  ef  state- 
ments of  claim — Setting  down  action  on  motion 
for  judgment  —  Order  XIll,^  r.  12 — Order 
XX  VII.,  rr.  11  and  12.]  Where  beneficianes 
wish  to  recover  in  respect  of  a  breach  of  trust 
by  two  or  more  trustees,  the  cause  of  action 
is  severable,  and  they  may  bring  an  action 
against  one  or  more  of  them  without  making 
the  others  parties ;  but  if,  with  the  claim  in 
respect  of  a  breach  of  trust,  there  is  claimed  a 
general  account,  all  the  trustees  or  their  repre- 
sentatives are  necetaary  parties.  Coppara  v. 
AlUn  (2  De  G.  J.  &  S.  173)  followed.  Where, 
by  a  principle  of  equity,  and  not  a  mere 
variable  practice  of  the  Court,  a  suit  used  to 
be  regarded  as  abortive  unless  certain  persons 
were  made  parties,  the  Judicature  Rures  can- 
not do  away  with  the  necessity  of  such  persons 
being  parties.  It  is  not,  under  the  Judicatore 
Rules,  the  duty  of  a  defendant  who  takes  an 
objection  for  want  of  parties  to  take  out  a 
summons  to  have  them  added ;  he  may  take 
the  objection  by  his  defence,  argue  it  at  the 
trial,  and  if  successful  is  entitled  against  the 
plaintiff  to  costs  of  and  occasion^  by  an 
adjournment  to  add  them  as  parties.  Where 
two  executors  of  a  deceased  trustee  are,  with 
the  surviving  trostee  and  certain  of  the 
beneficiaries,  made  defendants  to  an  action  for 
breach  of  trust  and  general  accounts,  and. do 
not  enter  an  appearance,  two  statements  of 
claim  must,  under  Order  XIII. ,  r.  12,  be  filed 
against  them,  an  affidavit  of  such  filing  made, 
and  the  action  must  be  set  down  on  motion 
for  judgment  against  them  under  Order  XX VU. 
Falkinghamv.  Harbison      •       -        -      704 

35.  Writ—Service    of—JudiccUurt    Ad 

1883  {No,  761),  8,  59--BrUish  subject  residing 
ahroad — Service  of  writ  of  summons —  Writ  for 
service  within  jurisdietiofi — Drfendamt  tempor* 


Digitized  by 


Google 


Vol.  XXIV. 


INDEX. 


1037 


PRAfjTlCE— continued. 

arUy  in  Bngland — AUomey-under-pdoer  having 
power  to  defend  clcUcm,]  The  only  power  to 
iflsiie  against  and  serve  a  writ  on  a  British 
■abject  residing  out  of  the  jurisdiction  of  the 
Court  is  that  given  by  sec  59  of  the  Judicature 
Act  1883  (No.  761).  Under  that  section  there 
ia  no  power  in  the  Court  to  order  that  service 
of  a  writ  of  summons  upon  the  attomey-under- 
power  of  a  Victorian  temporarily  residing  in 
Ix>ndon  shall  be  deemed  service  on  his  prmci- 
pal,  even  if  his  power  of  attorney  enable  him 
to  defend  actions  on  behalf  of  his  principal. 
Paynb  v.  Fink       -----     471 

3g. Writ — Service  upon  company — Com- 

nterdal  traveller— Foreign  company—**  Carrying 
an  bwnnefte  "— "  Rules  of  Supreme  Court  1884  "— 
Order  JX.,  r.  ^—Companies  A  ct  1896  {No.  1482), 
«.  70  (3).]  A  foreign  company  is  not  canning 
on  its  business  in  Victoria  oy  reason  only  of  the 
fact  that  it  employs  a  commercial  traveller 
resident  in  Victoria  to  receive  orders  on  com- 
mission and  to  transmit  them  to  its  office 
abroad.     Peabcs  v.  Tower  Manufactubing 
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Accident  in  mine — Procedure — Trial  in 
Supreme  Court  —  Difficult  points  of 

law 681 

See  Mines  Act  1897. 

Accounts  —  Executors'  accounts  —  Non- 
filing of —Attachment  •  730 
See  ruACTiCE  Probate.    4. 

Administration  bond  —  Assignment  of — 
Surety— Discretion  of  Court      -      186 
See  Administration  and  Probate  Act 
1890. 

Alimony — Permanent  alimony — Appeal 
from  order— Fresh  evidence  220 

See  Practice  Divorce. 

Alteration  in  Memorandum  of  Association 
— Confirmation  of  alteration  by  Court 
—Discretion  ....  513 
See  Company. 

Appeal  from  order  giving  leave  to  appeal 
to  Privy  Council — Jurisdiction  -  997 
See  Appeal. 

Appeal  to  Privy  Council— Conditional 
order  —  Two  applications  —  Order  in 
Council  9th  June  1860— Procedure  735 
See  Prtvy  Council. 

Appeal  to  Privy  Council— Security  for 
costs  of  appeal  -  -  .  .  733 
See  Privy  Council.    2. 

-  Attachment  of  debts— Delay  in  making 
application  for  prohibition  •  173 
See  Prohibition. 

Co6ta— Donatio  mortU  causa— Suh}ect  of 
donation  large — Rule  as  to  costs 

A 

See  Donatio  Mortis  Causa. 


FEACTlCE—cmUmtied. 

Costa — Originating   summons — "Instruc- 

tions  for    brief" — Party    and    party 

costs 918 

See  Costs.     2. 

Costs  of  the  day — Adjournment  of  trial — 

Counsel's  fees    .        .        -        •      456 
See  Costs. 

Costs,  taxation  of— Bill  of  costs— With- 

drawal  of 440 

See  Solicitor. 

County   Court — Appeal    without   statins 

special  case — Motion  by  way  of  appeal 
See  County  Court.  [408 

Divorce    practice— Decree     nisi   for    dis- 

solution of  marriage— Maintenance  of 
wife — Order  for.         -  •      340 

See  Husband  and  Wife. 

Duty    on    estate    of    deceased    person- 

Appeal  from  valuation  of  Master  in 

Equity 517 

See    Administration    and    Probate 
Act  1890.    2. 

Foreclosure  order — Accounts  and  inquiries 

—Order  XV.,  r.  1.     -  •      161 

See  Mortgagor  and  Mortgagee. 

Income  Tax  ^cto— Special  case  for  opinion 

of  Supreme  Court      -        -        -      337 
See  Income  Tax. 

Interpleader  —  Insolvency    of    judgment 

debtor — Stay     of    proceedings-  Coste 
See  Interpleader.  [939 

Justices  reserving  decision — Another  case 

involving  same  subject  matter  -      176 
See  Justices  of  the  Peace.    3. 

Justices — Trial  of  three  i^rsons  charged 

on    separate    informations  together — 
Suspected  persons  -        •      667 

SeeFOlACK  OrFENCKS.      3. 

Larceny— Summary  jurisdiction  of  justices 

—Admission  of  guilt  445 

See  Justices  of  the  Peace.    4. 

Lunacy — Maintenance  of  lunatic — Appli- 

cation of  lunatic's  property  towards 
maintenance — Notice         -  428 

See  Lunacy.     2. 

Mandamus  —  Person  interested  —  Closed 

road — Shire  council   -        -        -      703 
'  See  Mandamus. 

Order  to  review — "  Important  question  or 

principle  of  law  "—Meaning  of  -      634 
Hee  Order  to  Review. 

Order  to  review — "  Important  question  or 

principle  of  law  "  —  Justices  of    the 

peace 792 

See  Order  to  Review.    2. 
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Parties — Conveyance  to  evade  payment  of 

Srobate  duty — Partiea  chargeable  with 
uty 12 

See  Administration  and  Pbobate  Act 
1890.     3. 

Probate     duty  —  Parties     chaigeable  — 

Executors— Evasion  of  duty  336 

See  Administration  and  F^bate  Act 
1890.    4. 

Prosecuting  officer— Shire  council— Costs 

of  prosecution— Ifatuianiiu        -      910 
See  Local  Governmbnt.    3. 

Question  of  title — Ouster  of  jurisdiction 

of  justices — Mining  on  creek  reserved 
for  public  purposes    -  907 

Sle0  Justices  of  the  Peace.    2. 

Remission  of  action  of  tort  to  County 

Court — One  of  two  co-defendants  out 
of  jurisdiction — Refusal  540 

See  County  Court.    2. 

Rule    for     a    mandamue — Service    of — 

Municipal  clerk — Closed  roads  •      703 
See  Mandamus. 

Subpcena   duces   tecum — ^Resealing — Costs 

of  the  day 456 

SeeCoam. 

Supreme  Court— Order  nisi  for  sequestra- 
tion— Act  of  insolvency —Sufficiency 
of  order  nisi  ....  542 
See  Insolvency.    6. 

Trial,  mode  of — Eqtiitable  relief — Right 

to  trial  by  jury—  Claim  for  damages  402 
See  Trial.    2. 

Trustee  company — Affidavit  of  mans^er 

as  to  search  for  will  -  -      ^8 

Hee  Administration. 

Verdict  of  j  ury — Contradictory  evidence — 

Documentary  evidence — New  trial  313 
See  New  Trial. 

Witness  recalled — ^Cross-examination   859 

See  Trustee.    5. 

PRACTICE  COUNTY  COURT -Action  for 
slander  —  Separate  counts — General  verdict] 
Where  in  an  action  in  the  County  Court  for 
slander  several  separate  and  distinct  utterances 
are  alleged,  upon  one  of  which  no  evidence  is 
given,  it  is  tne  duty  of  the  Judge  sitting 
without  a  jury  to  make  a  separate  finding  of 
fact  upon  each  allegation.  He  may  not  in 
such  a  case  give  a  general  verdict.  Long  c. 
Millbtt 194 

2. Appeal  from  Ontnty  Court— Taseation 

of  costs — Security  for  costt^"  Trial  " — County 
Court  ^ot  1890  (iVo.  1078),  ss.  133,  147.]  An 
order  of  a  County  Court  Judge  reviewing  the 
Registrar's  taxation  of  a  bill  of  costs  may  be 
subject  to  an  appeal  to  the  Full  Court.  Upon 
such  an  appeal  it  is  not  a  necessary  condition 
under  sec.  1X3  of  the  (Jounty  Court  Act  that  the 


PRACTICE  COUNTY  COURT-coii<mii«i. 

appellant  pay  into  Court  or  give  security  for 
the  amount  of  the  bill  of  costs.  Coeta  relating 
to  interrcttatories  and  notices  to  prodnoe  and  to 
admit  and  costs  relating  to  the  preparatioii  and 
engrossment  of  counaers  brief  are  oosta  t«  tie 
auction  as  distinguished  from  costs  of  the  trioL 
Nallt  v.  Walsh 41 

PRACTICE  mYORCE-^Alimany-^Order  far 
permanent  alimony — Appeal — Evidence — Fretk 
evidence — Admissibility — "  Hules  of  Smpreme 
Court  1884"— OrAfr  LVIIL,  r.  ^^Marris^ 
Act  1890  {No.  1186),  ss.  87,  88.]  Per  Maddek, 
C.J.,  and  Williams,  J.  (a'Beckett,  J.,  dis- 
sentiente).  The  principle  of  Ward  v.  Heasn^ 
( 1 0  V.  L.  R.  ( L. )  163)  applies  in  an  applicatioo  to 
bring  forward  fresh  evidence  on  an  appeal  froa 
the  order  of  a  Judge  granting  permanait 
alimony  :—Per  Hodoes,  J.  Where  an  osder 
for  alimony  pendente  lite  has  been  made,  tbe 
assessment  will  be  regarded  upon  an  applicatiaa 
subsequently  for  an  order  for  permanent  ali- 
mony if  the  circumstances  of  the  parties  have 
not  altered  in  the  meantime : — Ad  per  Fall 
Court  [Madden,  C.J.,  and  Wn.TJAMS  and 
a'Beckett,  JJ.]  The  Court  will  not,  in  fisiqg 
the  rate  of  permanent  alimony  payable  hj  a 
husband  respondent,  consider  evidence  of  ex- 
pectations, out  will  be  guided  entirely  fay 
evidence  of  his  present  means.  AsHiiST  v, 
ASHLST 880 

2.  Appeal  —  Application  for    l^arn    ts 

appeal  in  for md pauperis,  ]  Application  for  leave 
to  appeal  in  Jortnd  pauperis  by  a  partr  is 
divorce  proceedings  who  has  not  saed  or 
defended  in  formd  pauperis  in  the  Court  b^v 
must  be  made  to  the  Full  Court.  BEUioy  a 
Helton,  Expabtb  Helton  (No.  2)  -        -      7^ 

3.  Citation  —  Procedure — PersoMol  ser- 
vice— Substituted  service — "Cannot" — Jurisdie- 
Hon  of  Court— Divorce  Rules  1886,  r.  10  — 
Marriage  Act  1890  (AV.  1166),  s.  106.J  The 
Court  has  no  power  under  sec.  108  of  the 
Marriage  Act  1890,  and  r.  10  of  the  Divocee 
Rules  1885  to  order  substituted  service  of  s 
citation  on  a  respondent  who  may  be  persociaUy 
served.  The  word  "  cannot "  in  r.  10  does  not 
mean  inability  by  reason  of  want  of  money. 
Deveria  v.  Deveria       -       -        >        •      S7 

4.  Citation— Service  of  CitatioH — Modi 

of  p roof— Jurisdiction — Marriage  Act  \ 890  ( 5>.  j 
1166),  s.  113.]  There  is  no  jurisdiction  in 
Chambers  to  make  an  order  that  the  petitioner 
in  a  divorce  suit  be  at  liberty  at  the  hearing 
to  prove  service  of  the  petition  and  citation 
by  affidavit.    Kbane  9.  Kbane       -        >        0 

5.  Costs  of  wife— Pay  wtent  into  Court- 
Jurisdiction —  Marriage  Act  1890  {So.  1166), 
».  111.]  It  is  not  necessary  in  order  to  compel 
the  payment  into  Court,  under  sec  111  of  the 
Marriage  Act  1890,  by  a  husband  of  a  sum  of 
money  not  exceeding  20/.  that  a  preliminary 
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order  for  the  payment  by  him  of  5Z.  under  the 
section  shotdd  have  been  made.  Where  a 
husband  neglects  to  pay  into  Court  under  the 
section  the  sum  fixed  by  the  taxing  officer,  a 
summons  to  compel  him  to  do  so  may  be  taken 
oat,  but  this  should  be  done  promptly.  Jack- 
Bon  V.  Jaekaon  (2  Argua  L.R.  224)  explained. 
Zakoni  v.  Zanoni 940 

8, Chats  of  wife — Payment  into  Court-^ 

Juriadietum—Marriage  Act  1890  {No,  1166), 
#.  \\\  —  Ctrtifieate—Cmnael— Partner—''  Rulea 
of  Supreme  Qo^irt  I8»i"— Order  LXV,,  r.  27 
(16).]  Although  there  is  jurisdiction  under  sec. 
Ill  of  the  Marriott  Act  to  make  an  order  for 
payment  into  Court  by  a  husband  of  the  sum  to 
be  fixed  by  the  taxing  officer  for  his  wife's  costs, 
a  Judge  will  not  do  so  until  the  sum  has  been 
fixed  and  the  husband  has  neglected  to  pay.  A 
member  of  a  firm  of  solicitors  may  be  instructed 
by  a  partner  and  may  be  certified  for  as  counsel. 
Jo6E  V.  Jose 942 

7.  "  Divorce  and  A/atrimonial  Rulea  of 

9rd  February,  1885."  rr.  26,  114,  and  136— 
Respondent  tmt  of  juritdiction — Extended  time 
for  appearanee— Extending  time  for  delivering 
anateer  after  21  day  a  fixed  by  r.  26  expired— 
Jwriediction  of  Court]  ^here  the  respondent 
in  a  divorce  suit  was  residine  in  Queensland, 
and  the  Judge  had  fixed  the  time  for  her 
appearing  as  within  30  days  after  service  upon 
her  of  the  citation  and  copy  of  the  petition, 
and  the  citation  called  upon  her  *'  then  and 
there  to  make  answer  to  tne  petition :  "—Held, 
that  the  Court  had  jurisdiction,  even  after  the 
21  days  allowed  by  rule  26  of  the  '*  Divorce 
and  Matrimonial  Rules  of  3rd  February  1885  " 
for  filing  her  answer  had  expired,  to  extend 
the  time  for  filing  the  answer,  and  the  Court 
allowed  28  days'  further  time  for  filing  the 

BOUCHAUD  V.  BOUCHAUD        -  -        519 


PRACTICE  PROBATE— Document  purporting 
to  be  will — Absence  of  attestation  elavae — Wit- 
nesses  both  dead — Presumption  of  due  execution 
—  WiUa  Act  1890  {No,  1159),  *.  7.]  Where  a 
document  purporting  to  be  a  will  and  in  the 
handwriting  of  the  person  signing  it  as  testator 
has  no  attestation  clause,  but  the  two  persons 
whose  names  sre  subscribed  in  writing  appar- 
ently differing  from  that  of  the  testator  and 
from  each  other,  as  witnesses,  are  dead,  such 
document  may  be  capable  of  proof  as  a  valid 
wilL    In  be  Bucklet     ....      923 

2* Lunatic  executor^ Executor  becoming 

lunatic  before  grant— Lunatic  patient— Maater 
in  Lunacy  —  Administration  ct.a.  durante 
animi  titio — Dispensing  with  bond  and  sureties.] 
Where  an  executrix  who  was  practically  the 
sole  beneficiary  under  the  will  b^me  a  lunatic 
patient  before  applying  for  a  grant  of  probate, 
the  Court,  without  requiring  notice  to  the  next 
pf  kin  of  the  lunatic  patient  or  to  anyone  else, 
granted  administration  c.t.a.  to  the  Master  in 


PRACTICE  FROBATE-continued. 

Lunacy  for  the  use  and  benefit  of  the  Innatic 
patient  until  she  became  of  soimd  mind,  and 
dispensed  both  with  the  usual  adminiBtration 
bond  and  sureties.    In  re  Snellino      -      753 

3. Order  nisi  —  Evidenoe  —  Affidavit — 

Administration  and  Probate  Act  1890  {No. 
1060),  see.  22.]  Where  on  the  return  of  an 
order  nisi  ifor  probate  the  caveator  does  not 
appear  the  order  may  be  made  absolute,  subject 
to  an  affidavit  of  servibe,  without  vivd  voce 
evidence  being  given.    Ik  ke  Buckley  •      945 

4.  EegulcB  OtneraUa,  23rd  June  1878— 

ProbaU  —  Bule  XVI, —Executor's  aeamnta  — 
Attachment  for  non-filing  of  aecounta— Coats.] 
An  executrix  had  neglected  to  file  the  fifteen* 
months  account  required  by  the  rules.  A  bene- 
ficiary under  the  will  wrote  to  her  solicitors  re- 
quiring the  account  to  be  filed.  The  request  not 
being  complied  with,  the  beneficiary's  solicitors 
prepared  materials  necessary  for  the  obtaining 
of  an  order  niai  for  attachment,  and  incurrea 
costs  therein.  Subsequently  the  accounts  were 
filed,  but  the  executrix  refused  to  pay  the  costs 
of  the  beneficiary.  An  order  nisi  was  then 
obtained  calliog  upon  the  executrix  to  show 
cause  why  she  should  not  be  attached  for 
contempt  of  court  in  not  having  filed  the 
accounts  within  the  time  prescribed: — Held, 
that  the  executrix  was  in  contempt  for  not 
having  filed  the  accounts,  and  that  the  Court 
had  jurisdiction  to  enforce  the  payment  by  the 
executrix  of  the  expenses  incurred  by  the  bene- 
ficiary in  procuring  the  filing  of  such  accounts. 
In  se  Smith 730 

PRIVY  COUNCIL— Appeal  to— Practice— Pro- 
cedure—Leave  to  appeal  to  Privy  Council—  Order 
in  Council,  9th  June  18jS0— "  Peraon  or  peraona  " 
—*•  Value  "—  "  Amount  "—Mining  property  — 
Security  for  casta— Form  of  conditional  order.] 
Two  applications  are  necessary  for  leave  to 
appeal  to  the  Privy  Council  under  the  Order  in 
Council  of  9th  June  1860.  On  the  initial 
application  the  party  seeking  the  order  has 
first  of  all  to  satisfy  the  Court  that  the  judg- 
ment sought  to  be  appealed  involved  either 
directl]^  or  indirectly  any  claim  or  demand 
respecting  property  of  the  value  of  600^.  The 
Court,  when  so  satisfied,  grants  a  conditional 
order  deckuring  the  amount  and  value  of  the 
security  to  be  entered  into  by  the  appellant 
for  the  prosecution  of  the  appeal  and  the 
payment  of  costs,  and  directing;  whether  the 
judgment  appealed  from  be  earned  into  execu- 
tion or  be  suspended  pending  the  appeal  If 
the  applicant  comply  with  tniB  order  within 
three  months  a  subsequent  application  is  neces- 
sary for  a  final  order  that  the  terms  have 
been  complied  with  and  the  appeal  allowed  to 
be  made.  The  words  ** person  or  persons" 
in  the  Order  in  Council  include  both  appellant 
and  respondent  where  the  judgment  appealed 
is  not  entirely  in  favour  of .  one  party.  Catbon 
V,  KUSSELL  (Ko.  2) 736 
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2.  Appeal  to — Practice  —  Security  Jor 

eoses^Supreme  Court  Act  1890  {No,  1142),  «. 
231.]  By  seo.  231  of  Act  No.  1142  in  an  appli- 
cation for  leave  to  appeal  to  the  Privy  Coancil 
the  Court  shall  ''require  that  the  person 
appealing  from  such  decision  shall  give  such 
sufficient  security  as  aforesaid  for  payment  of 
all  costs  previously  incurred  and  to  be  incurred 
hy  reason  of  such  appeal": — Held,  following 
Speight  V.  Syme  (21  V.t.R.  530)  and  the  former 
practice  of  the  Court,  that  the  "  costs  "  referred 
to  are  the  costs  of  the  appeal  to  the  Privy 
Coimdl,  and  not  the  costs  of  the  trial  previously 
incurred.  But  queerer  per  Hood,  J. ,  whether 
soch  decision  and  such  former  practice  are  not 
in  contravention  of  the  terms  of  sec.  231. 
Hbalet  v.  Thr  Bank  of  New  South  Wales 
(No.  3) 783 

Appeal  to — Order  giving  leave  to  appeal 

—Appeal  from  order— Jurisdiction  997 
See  Appeal. 

PROBATE    DUTY— Assessment   of  — Appeal 

from  valuation  of  Master  in  Equify — 

Practice— Evidence   -  -      517 

See  Administration  and  Probate  Act 

1890.    2. 

Conveyance  to  evade  the  payment  of  duty 

See  Administration  and  Probate  Act 
1890.    3. 

Evasion    of    duty— Parties— Liability    of 

executors  ....      335 

See  Administration  and  Probate  Act 
1890.    4. 

PROSECUTING  OFFICER —Shire  council- 
Costs  of  proceedings-i-^anciamiM  910 
See  Local  Government.    3. 

PROHIBITION — Delay  in  making  application.] 
In  December  1897  a  municipal  council  obtained 
judgment  against  A.,  an  employ^  in  the  Railway 
iDepartment.  On  1st  A]^ril  1898  the  complainant 
obtained  an  order  nisi  attaching  moneys  due 
to  A.  (in  the  hands  of  the  Railways  Commis- 
sioner). This  was  duly  served  on  the  same  day, 
and  was  made  absolute  bv  the  Court  of  Petty 
Sessions  at  Bendigo  on  7th  April,  the  Commis- 
sioner not  appearing.  Upon  the  26th  July  the 
Commissioner  obtained  an  order  nisi  to  prohibit 
the  enforcement  of  this  order  attaching  such 
debt  on  the  ground  that  the  justices  had  no 
jurisdiction,  inasmuch  as  the  Commissioner  was 
not  resident  within  the  local  jurisdiction  of  that 
court.  No  excuse  was  furnished  explaining  the 
reason  of  the  delay  in  taking  out  tne  order  for 
prohibition,  and  upon  the  objection  being  taken 
on  the  return  of  the  order  nisi : — Htld,  that  the 
applioant  having  been  guilty  of  delay  the  Court 
should  refuse  to  interpose,  and  the  order  nisi  for 

Sohibition  should  be    discharged.    Bendiqo, 
AYOR,    BTO.,    of   f.    CrAVKN,     ExPARTK    THE 

Victorian  Railways  Commissionbh     •      173 


PROHISSORT  NOTE— Contempomtieoiw  oared 
agreement  —  Inconsistency  —  InadmisstbUUy  of 
evidence — Costs,]  In  an  action  by  the  indorsee 
of  a  promissory  note  a^^ainst  the  indoraer, 
evidence  will  not  be  permitted  of  a  contempor- 
aneous oral  agreement  between  the  parties 
whereby  the  defendant  agreed  to  indorse  the 
note  in  plaintiff's  favour  and  the  plaintiff  agreed 
not  to  enforce  the  defendant's  liability  upon 
the  note  unless  and  until  another  fund  had 
been  exhausted,  and  then  only  for  the  balance 
unpaid,  such  an  agreement  being  inconsistent 
with  the  terms  of  the  written  contract  Breach 
by  the  plaintiff  of  an  oral  agreement  of  this 
kind  does  not  form  ground  for  a  cross  action. 
HeseUint  v.  Simmowi  ([1892]  2  Q.B.  547) 
discussed  and  distingubhed.  Heslop  v. 
Phillips 4d8 

Action  on — Leave  to  apnear  and  defend — 

Final  judgment— Order  XIV.,  r.  1  331 
See  Practice.    27. 

Action  on — ^Leave  to  appear  and  defend^ 

Setting  aside  leave     •        -  327 

See  Practice.    26. 

Leave  to  appear  and  defend — Summary 

proceedings  ....  ^73 
See  Practice.    28. 

PUBUC  RESORT-PUce  of-Railway  station 
—Evidence—**  Frequenting  "  -  667 
See  PoucE  Offences.    3. 

RAILWAY  STATION-PIace  of  public  resort 
— «•  Frequenting  " — Suspected  person 
See  Police  Offences.    3.  [667 

RATES  AND  VLKTmQ-^usUces  Act  1890,  s. 
12^- Local  Oovemment  Acts  1890, 1891 
— Undertaking— Special  case  -  33 
See  Mandamus. 

Municipal  councillor— Qualification    of — 

Owner  or  occupier  —  Occupation  of 
tenant — '*  Liable  to  be  rated^'  -  60 
See  Local  Government.    4. 

Particulars  of  claim  for  rates— Dates    510 

See  Local  Government.    6. 

Special  improvement  rate — Invalid!^  of 

rate— Efffect  of  seo.  288  of  ioeal 
Oovemment  Act  1890  -  ^ 

See  Local  Government.    5. 

Water  rates— Liability  for— Keoessity  for 

notice— Stand  pipe    -        •  $61 

See  Water  Act  1890. 

REAL  ESTATE— Payment  of  l^^ies  out  of— 
InsuflScient  personalty       •  6S6 

See  Will.     12. 

RECEIVER— Appointmentof—Servioeof  notice 
of  motion  out  of  jurisdiction  -  451 
See  Practice.    29. 

Equitable  execution — Motion  for  appoint- 
ment of  receiver — No  proceeduig  for 
one  year — Notice— "  Proceeding  in  a 

cause" 309 

See  Practice.    12« 
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RECEIVER  OP  STOLEN  PROPERTY— Per- 
mitting thief  to  be  on  licensed  prem- 

isea    - 840 

See  LiCENBiKO. 

RECONSTRUCTION  OF  COMPANY— Scheme 
of  reoonstmction — Secured  creditors  of 
old  company— Rights  of  creditors  289 
See  Company.    6. 

RECTIFICATION  OF  REGISTER  —  Sale  of 
shares  under  execution  —  Refusal  to 
register  tranaferree— Court  to  be  satis- 
fied of  justice  of  the  case  -  -  803 
See  Company.    7. 

REGISTRATION  OF  STOCK  MORTGAGE— 

Deputy  Registrar-General  -  Signature 
by— Proof  of  signature       -  410 

See  Stock  Mortoaok. 

REGISTRAR  OF  TITLES— Objection  to  regis- 
ter—Grounds of  refusal— Administra- 
trix of  administratrix— Intestacy  of 
original  proprietor — Practice  -  896 
See  Transfer  op  Land  Act  1890. 

REGULATION  OF  MINES  —  Negligence — 
Ventilation— Working  place  in  mine 
^ec  Minks  Act  1890.    4.  [319 

REGULJE  GENERALES,  28pd  JUNE  1878- 
Probate— Rule  XVL  -  •      730 

Se.e  Practice  Probate.    4. 
REMISSION  OF   ACTION— One  of  two  co- 
defendants  —  Out    of    jurisdiction  — 
Refusal  to  remit        -        -        -      540 
Set  County  Court.    2. 
RESERVING   DECISION— Another   case  in- 
volving same  subject  matter — Practice 
See  Justices  of  the  Peace.     3.     [176 
RESIDENCE  AREA— Registration  of— Cancel- 
lation   of  —  Warden's   jurisdiction  — 
Right  of  the  Crown   -        -        -        21 
See  Mines  Act  1890. 
ROGUES  AND  VAGARONDS— Imposing  on 
persons  with  a  view  to  obtain  money — 
Fradulent  representation  -        •      151 
See  Police  Offences. 
RULES— Divorce  and  Matrimonial  Rules  of  3rd 
February  1885,  rr.  26,  114,  and  136 
See  Practice  Divorce.    7.  [519 

Insolvency  Rules,  10th  March  1898,  r.  187 

— ^Forms  in  schedule  -        -  542 
See  Insolvency.    6. 
RegnlcR  OenercUes  Probate  and  Administra- 
tion of  23rd  June  1873,  rr.  6,  19      528 
See  Administration. 

XVL  -     730 

See  Practice  Prorate.    [4. 

Supreme  Court   Rules   of  16th  October 

1887,  rr.  7,8     -        -        -        •       48 
See  Practice. 

—  Supreme  Court  Rules  of  26th  November 
1892,  r.  22  ....  48 
See  Practice. 


RULES  OF  THE  SUPREME  COURT  1884- 

Order  IX.,  r.  8  -  -        -      606 

See  Practice.    36. 


Order  XHI.,  r.  12  - 
See  Practice.    34. 

Order  XIV,,  r.  1     - 
See  Practice.    28. 


r.  1 


13. 


See  Practice. 

Order  XV.,  r.  1 

See  Mortgagor  and 

.  Order  XVI.,  r.  46  - 
See  Practice.    4. 


Mortgagee. 


Order  XIX.,  r.  4,  App.  C,  s.  6,  No.  1 

See  Pleading. 


■r.  7 


See  Practice.    23. 


-r.  27 


See  Company.    6. 
-r.27    - 


See  Practice.    25. 

Order  XXI.,  rr.  11,  12,  13 

See  Practice.    24. 

Order  XXIII.,  r.  2  - 

See  Practice.    24. 

Order  XXIV.,  r.  2  - 

See  Practice.    24. 

OrderXXV.,  rr.  2,4       . 

See  Practice.    26. 


r.  4 


See  Company.    6. 

-OrderXXVIL.r.  4 
See  Practice.    7. 


rr.  11,  12 

See  Practice.    8. 

rr.  11  and  12 

See  Practice.    34. 

OrderXXXL,  r.  1  . 

See  Practicb.     19. 

. ~  r.  10 

See  Practice.    17. 
rr.  11,  26,  26 

See  Practice.    18. 
rr.  12,21- 

See  Practice.    9. 
rr.  25,  26 

See  Practice.    10. 
Order  XXX VL,  r.  3 

See  Trial.    2. 


rr.  3,6 

See  Practice.    31. 

r.  11 

See  Practice.  7. 

-r.  6 


SeeTviAU 


764 

373 

509 

161 

448 
67 

749 

677 

405 

987 

937 

937 

405 

677 

400 

203 

764 

720 

69 

565 

829 

485 
402 

198 

400 

212 
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Order  XXXIX.,  rr.  1,  4 
See  New  Trial. 

Order  XLU.,  r.  32  - 

Order  LV.,  r.  67     - 
Se€  Praotios.    30. 

Order  LVH.,  r.  16  - 
See  Intebpleadkr. 

.  Order  LVm.,r.  4  - 

See  Pragticb  Divoboe. 

Order  LXTV.,  r.  7  - 
Set  Practice.    18. 

r.  13 

See  Practice.    12. 

•  Order  LXV.,r.  1    - 
See  Practice.    32. 


r.  12 


See  Practice.    16. 


r.  12 


See  Practice.    15. 
r.  27  (16) 


See  Practice  Divorce.    6. 


r.  27  (46) 

Su  Costs.    2. 

Order  LXVII.,»r.  11 
Sm  Interpleader. 


313 
424 
551 
999 
220 
565 
908 
929 
65 
555 
942 
918 


SALE  BY  SHERIFF— Machinery  of  mining 
company — Wages  of  miners— Charge 
upon  property— Cessation  of  work  721 
See  Mines  Act  1897.    2. 

SCALE  OF  COSTS  —  Foreign  procedure- 
Service  of  writ  abroad— Costs  -  65 
See  pRAcriCK.     16. 

SCHEME  OF  COMPROMISE  OR  AR- 
RANGEMENT—Meeting  of  creditors 
— Power  of   Court   to   alter   date   of 

meeting 784 

See  Company.    2. 

SEARCH  WARRANT— Disputed  property  in 
possession  of  police  —  Ownership  of 
property — Title  to  property  915 

See  Police  Regulation  Act  1890. 

SECURITY  AGAINST  LOSS-Tenant  for  life 
of  furniture — Heirloom — Indemnity— 
Danger  of  loss — Executor  -  567 

/SfwWiLL.     9. 

SECURITY  FOR  COSTS-Appeal  to  Privy 
Council—  Costs  of  appeal   -  79S 

See  Privy  Council.    2. 

Appeal  to  Privy  Council — Order  in  Council 

9th  June  1860  —  Procedure  —  Con- 
ditional order  .  -  ■  -  735 
See  Privy  Council. 

SELUNG  LIQUOR  WITHOUT  A  LICENSE 

—First  offence  —  Evidence  of  other 
convictions— Rejection  by  justices  725 
See  Licensing.    2. 


SEQUESTRATIOM-DeceaMdpeiwm's  c 

Act  of  insolvency — Estate   unable  to 

gay  its  debts      ....     4I6 
ee  Insolvency.    3. 

—  Petition  for — Stay  of  proceedings— Bond 

jidt  appeal  from  judgment  463 

See  Insolvency.    5. 

Petition  to  seouestrate—Improper  motive 

— Abuse  01  process  of  Court  776 

See  Insolvency.    4. 

SERVICE  OF  PROCESS-Citation-Mode  of 
service— Proof  of  service  by  affidavit 
— Order  in  Chambers  —  Jurisdiction 
See  Practice  Divorcb.    4.  [63 

Citation,  service  of — Substituted  service 

of— Respondent  able  to  be  personally 

served 82/ 

See  Practice  Divorce.    3. 

British  subject  residing  abroad — ^Defen- 
dant temporarily  in  England  471 
See  PRAcncE.    35. 

SETTLEMENT— Deerf  qf-- Power  of  appomt- 
ment  —  Iniertet  qf  aeUhr  in  land  —  Charge  on 
inUrtet  in  lands,  effect  of,]  By  a  marriage 
settlement,  £.  W.,  who  was  entitled  to  a  share 
as  one  of  the  next  of  kin  in  her  father's  estate, 
which  consisted  of  real  estate,  settled  all  her 
interest  in  trustees,  who  had  power  to  convert 
the  real  estate  and  to  invest  and  hold  the 
proceeds  subject  to  certain  trusts.  E.  W.  waa 
to  have  the  income  from  such  fund  during  her 
life,  with  the  power  of  appointment  by  dmd  or 
otherwiBe.  E.  W.  had  executed  a  power  of 
appointment  in  favour  of  her  husband  in  1887. 
In  1890  E.  W.  executed  a  deed,  purporting  to 
charge  in  favour  of  the  London  Bank  all  her 
interest  in  the  lands  and  documents  of  title 
referred  to  in  the  deed.— The  bank  brought  an 
action  to  enforce  such  charge  over  E.  W/s 
interest  in  the  lands : — Beld,  that  as  the  lands 
had  passed  to  the  trustees  under  the  deed  of 
settlement  on  trust  for  sale  and  conversion  and 
investment,  and  to  hold  the  proceeds  thereof 
subject  to  the  trusts,  that  the  power  of  aopoint- 
ment  contained  in  such  deed  did  not  relate  to 
the  lands,  but  only  to  the  proceeds  of  the  sale 
of  such  lands,  and  E!.  W.  haa  no  title  or  interest 
in  the  lands  which  the  bank  could  take  in  sneh 
action.  The  London  Bank  of  Austrai^ia 
Limited  v.  Mcrrat  (No.  2.)  -  718 

SETTLEMENT,  DEED  OF- Indenture  or  dls- 
entailing  assurance— Stamp  duty      58 

See  Staicfs. 

— ^  Value  of  security,  mode  of  calcnUtinff— 
Transfer  on  sale  807 

See  Stamps.    3. 

SETTLEMENT    OF    M0RT6AOED    PBO- 

PERTT— Trustee  advancing  his  own 

monevs  to  save  trust  propwty— Bight 

-  to  indemnity 

See  Trustee.    4. 
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SBWEB  AGE  —  ExpeiueB  of  —  Metropolitan 
Board  of  Works— Goyenant  by  lessee 
See  Landlord  and  Tenant.  [491 

SHARES — Allotment  of — Directors,  appoint- 
ment of  —  De  fcteto  directors  —  Call 
made  by— Validity  of  -  -  136 
See  C!oMPANT.    4. 

Transfer  on  sale  by  bailiff— Purchaser  at 

sale  without  means-^Refnaal  to  register 
transferree  ....  g03 
See  Company.    7. 

SHERIFFS   RETURN    TO   WRIT  -  False 

return — Act  of  insolvency— Judgment 
debt— FaUure  to  satisfy     •  844 

Ses  Insolvenoy. 

SHIP  AND  SHIPPING -Court  of  marine 
inquiry  —  Constitution  of  —  Skilled 
members  —  Master  of  steamship  — 
Charge  against  ....  124 
See  Mabine  Act  1890. 

Master — Misconduct — Gross  act  of  mis- 
conduct —  Suspension  of  master's 
certificate  •  .  -  •  502 
See  Marine  Act  1890.    2. 

Passen^rs  on  ship— Excessive  number  of 

— Liability  of  master         •  779 

See  Marine  Aot  1890.    3. 

Seamen    and    firemen  —Sunday  labour — 

Vessel    in    port — Lawful    command— 

Mens  rea 155 

See  Lord's  Day  Act. 

''SPECIAL  AREA"— Fmiim  Destrvetion  Act 
1890— Interpretation  of  •      900 

See  Local  Government.    2. 

SPECIAL  CASE-Case  stated  by  Warden- 
Question  not  raised  by  case — Practice 
See  Mines  Act  1890.    3.  [742 

Statement  of -^ueUeee  A  et  1 890— Rates  and 

ratinff— County  Court  Judge  •  33 
See  Mandamus. 

SPECIAL  RATE— Proceedings  to  recover— 
Invalid  rate— Effect  of  sec.  288  of 
Local  Oovemment  Act  1890  -  3S0 
See  Local  Government.    5. 

SOLICITOR— T'cuco^iofi  of  costs— BiU  of  costs— 
WithdratDcU  —  Condition.]  A  solicitor  when 
delivering  his  bill  of  costs  to  a  client  is  not 
entitled  to  withdraw  the  bill  if  not  paid  and 
to  send  in  a  corrected  account  unless  ne  at  the 
time  of  delivery  of  the  first  bill  makes  clear 
to  the  client  that  the  charges  in  the  delivered 
bill  are  not  enforceable.  In  re  Thompson 
(SO  Ch.  D.  441)  applied.    In  re  Michie      440 

Executor— Professional  charges— "  Trusts 

and  powers"  ....  915 
SeeWujj.     U. 

— ^  Affidavit  sworn  before  deponent's  solicitor 
as  commissioner — ^Irregularity  •  4^ 
See  Pragtige.    2. 


SOLICITOR— cofi^mtMif. 

Solicitor  trustee —Profit  costs— Power  to 

charffe 979 

See  Will.     10. 

STAMP&Stamp  dtUy—Settiement,  deed  of— 
Indenture  or  disentailing  OMuranee  —  Stamps 
Acts  1890  {No,  1140),  «.  71;  1892  {No,  1274), 
M.  24,  25,  28,  Schedule  Division  VIII,]  In 
determining  whether  an  instrument  is  taxable 
as  a  settlement  under  Act  No.  1274,  Schedule 
Division  VTII.,  the  subject  matter  of  the  instru- 
ment will  not  be  considered,  but  only  the  instru- 
ment itself.  The  value  of  the  property  settled 
IS  merely  looked  at  in  order  to  fix  the  amount 
payable  in  respect  of  the  tax.  By  a  deed  of 
settlement  certain  properties,  the  subject  of 
a  prior  deed  of  settlement,  were  disentailed, 
and  new  interests  created  in  lieu  of  the  entail 
and  as  consideration  therefor,  but  as  to  the 
bulk  of  the  property  the  earlier  settlement  pre- 
vailed i—Heldy  that  as  the  intention  of  the 
Legislature  was  to  impose  a  tax  upon  such 
instrument,  the  tax  was  payable  upon  the  whole 
subject  matter  of  the  instrument,  without  regard 
to  the  property  unaffected  thereby.  Spenslet 
V,  The  Collector  of  Imposts  53 

2.  Stamps  Act  1892  {No.  1274),  *.  25— 

Stamp  Duty— Deed  of  settlement  or  gift— Polieies 
qf  life  assurance —  Value  of.  ]  Under  a  deed  of 
settlement,  under  which  the  sum  of  2,000^. 
was  settled,  the  settlor,  after  settling  certain 
policies  of  assurance  on  his  life  and  other 
securities  upon  trustees  for  his  wife,  covenanted 
to  increase  the  property  to  the  value  of  2,000^. 
The  policies  were  payable  on  the  death  of  the 
party  assured,  and  were  assessed  b^  the  settlor 
for  the  purposes  of  duty  at  their  surrender 
value  at  the  date  of  the  deed.  The  Collector 
of  Imposts  charged  duty  on  the  settlement  by 
assessmg  the  policies  at  their  full  face  value. 
There  was  no  covenant  by  the  settlor  to  pay 
the  premiums,  and  the  trustees  under  the  deed 
were  expressly  indemnified  from  any  obligation 
as  to  keeping  up  the  same : — Held,  that  the 
value  of  the  policies  assessable  for  the  payment 
of  duty  was  the  surrender  value  of  the  same, 
and  not  the  full  face  value,  and  that  the 
amount  available  for  duty  under  the  above 
circumstances  was  the  percentage  cfaaigeable 
under  Schedule  8  of  the  Act  on  the  sum  of 
2,000^.  which  the  settlor  had  covenanted  to 
settle.  In  re  Twopenny,  Exparte  The  Col- 
lector OP  Imposts 596 

3.  Transfer  on  saie—Slamps  Act  1890 

{No,  1140).  s,  W-Stamps  Act  1892  {No.  1274), 
s.  25— Schedule  {viii,)—Setdement  or  gift,  deed 
of— Value  qf  security,  mode  of  co/cuto^tn^.] 
L.  A.  L  transferred  certain  freehold  properties, 
leasehold  properties,  and  mortgages  to  her 
daughter  M.L.,  and  the  deed  declared  such 
lands  and  property  were  transferred  in  con- 
sideration that  M.L.  should  expend  and  apply 
the  sum  of  50^.  per  annum  during  the  rest  of  the 
natural  life  of  L.  A.  L.  in  keeping  and  maintain- 
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ing  the  said  L.  A.  L.  To  secnre  the  perf  onnanoe 
of  this  agreement  the  deeds  were  to  remain  in 
the  custody  and  control  of  L.  A.  L.  There  was 
no  evidence  to  show  the  age  of  L.  A.  L. : — 
Held,  that  this  was  not  a  transfer  of  property 
on  sale,  that  the  deed  was  not  an  instrument 
upon  a  pecuniary  consideration  whereby 
property  is  given  within  Schedule  (viii.)  of  Act 
No.  1274,  and  was  therefore  assessable  for  duty 
as  a  deed  of  settlement  or  gift.  In  arriving  at 
the  value  of  a  security  the  Collector  of  Imposts 
must  take  into  consideration  the  actual  value 
of  the  security  to  the  person  holding  the  same, 
and  must  not  assess  the  duty  upon  uie  nominal 
or  face  value  of  the  security.  In  re  Lang, 
ExPARTE  The  Collector  of  Imposts     -     807 

STATUTES-29  Car.  II.,  c.  7,  s.  1        -      155 
See  Lord's  Day  Act. 

67  &  68  Vict.,  c.  60,  s.  226,  subs.  1  (6) 

See  Lord's  Day  Act.  [155 

No.  230,  8.  4 426 

See  Administration.    2. 


-  No.  761,  s.  69  • 
See  Practice. 


36. 


.  No.  1060,  s.  8,  subs.  (6) - 
See  Will.    12. 


471 


626 


8.  17 185 

See  Administration  and  Probate  Act 
1890. 


s.  22 


See  Practice  Probate.    3. 


S.99 


945 


517 


See  Administration  and  Probate  Act 
1890.    2.. 


8.  116 

Administration 
3. 


See 
Act  1890. 


AND 


8.  116 

Administration 
4. 


See 
Act  1890. 


No.  1064,  88.  3,  9    • 

See  Animals  Protection. 

No.  1074,  8.  36 
See  Company.    7. 


■8.67 


See  Company.    4. 

88.  76,  77,  78 

See  Company.    3. 

88.  86.  131 

See  Company.    8. 

8S.  241,  247 

See  Company.    6. 


8.384 


See  Trustee. 

No.  1076,  8.  61 
See  Copyright. 


2. 


12 

Probate 

-     835 

Probate 


548 
808 
186 
804 
420 
677 
258 
702 


STATUTES— oon^ntinf. 

No.  1077,  8.  4 

See  Coroner. 

No.  1078,  8.  51 

See  County  Court. 


88.  61,  64,  Part  V. 

See  Practice.    16. 


88.  133,  147 


See  Practice  County  Court. 


8.  134 


See  County  Court. 

88.  138.  139 

See  Practice.    15. 

No.  1079,  8.  66 

See  Criminal  Law. 


88.  69,  474  - 


See  Justices  of  the  Peace.    4. 


8.102 


See  Criminal  Law.    7. 

No.  1084,  88.  16,  20,  25  - 
See  Doo  Act  1890. 

No.  1091,  B.  46,  Schedule  IV. 
See  Factories  and  Shops 


8.  61  - 


See  Factories  and  Shops. 

No.  1098,  8.  36 
See  Health. 


8.36 


See  Health.    2. 

88.  43,  46  • 

See  Practice.    22. 

88.  216,  221,  223,  226 

See  Health.    3. 

No.  1100,  88.  22,  26,  Schedule  IV. 


See  Imprisonment  of 
Debtors  Act  1890. 

No.  1102,  88.  37  (vL)  and  38 

See  Insolvency.  6. 


8.  37  (viiL) 

See  Insolvency. 

8.76 


See  Interpleader. 

88.  130,  138 

See  Insolvency.    2. 

No.  1103,  Part  I.,  Division  4,  b.  93 

See  Practice.    28. 


8.93. 


See  Practice.     26. 


8.  132,  133 


See  Instruments  Act  1890. 


•  88.  167,  169 


See  Stock  Mortgage. 

No.  1106,  Part  V.,  ss.  59,  73,  79 
See  Dog  Aoz  1890. 


957 

540 

565 

41 

408 

555 

101 

445 

28 

216 

851 

785 

518 

787 

429 

590 

982 


Fraudulent 
642 
844 
989 
559 
878 
827 


410 
216 
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STATUTES—cofUinued. 

- —  No.  1105,  8.  77  (17) 

See  Justices  of  the  Peace. 


8.  139 


See  Mandamus. 

88.  141,  154 

See  Practice.    22. 


8.  146 


See  Stock  Mortgage. 

No.  1106, 8.  127      -        ■        - 
See  Land  Act  1890. 

.  No.  1107,  88.  3,  4,  13,  14,  and  34 
See  Land  Tax. 

No.  1111,  8.85 
See  Licensing. 


6. 


•  8.  121 


See  Licensing. 

8.  128 

See  Licensing.    3. 


-8.  182 


See  Licensing.    2. 

•  No.  1112,  Part  X.,  Divi8ioii  7 
See  Mandamus. 


88.  49,  257 


See  Local  Government.    4. 
•  88.  175,  176,  178,  and  180 


See  Local  Government. 


-8.  272 


See  Local  Government. 


See  Local  Government. 


8.428 


See  Local  Government. 


88.  523,  524,  534 


See  Local  Government. 

No.  1113,  88.  129,  130 
See  Lunacy. 


88. 134,  213 

See  Lunacy.    2. 

No.  1120,  8.  32 

See  Mines  Act  1890. 

8.  49- 


See  Mines  Act  1890. 


88.  351,  357 


See  Mines  Act  1890. 


See  Wrongs  Act  1890. 

No.  1121,  8.  58 
See  Bastardy. 

No.  1126,  8.  6 
See  By-law. 


8.  40 


See  Police  Offences, 


8.  41  (111) 


2. 


4. 


See  PoucE  Offences. 


214 

88 

429 

410 

24 

795 

782 

840 

587 

725 

38 

60 

708 

880 

880 

900 

910 

818 

428 

21 

165 

819 

206 

486 

529 

574 

151 


STATDTES--«o«^»ntierf. 

No.  1126,  8.  41,  8ub.8.  12 

See  Police  Offences.    3, 

8.  49 


See  Gaming  and  Wagering. 

No.1127,  8.  58 

See  Police  Regulation  Act  1890. 

No.  1135,  8.  119      -        -        - 

See  Limitation  of  Action.    2 

No.  1140,  8.  74 

See  Stamps. 

No.  1142,  8.  231      - 

Se^  Privy  Council.    2. 

No.  1153,  Part  IL,  88.  57,  58,  59 

See  Local  Government.    2. 

No.  1156,  s!  4         -   *   - 

See  Water  Act  1890.    2. 


Part  v.,  Divi8ion  I.  - 


See  Nuisance. 
8.  120,  458 


See  Water  Act  1890. 

No.  1159,  8.  7  -        - 

See  Practice  Probate. 


See  Will.    13. 
8.35 


See  Will, 

No.  1160,  88.  14,  15 

See  Wron«s  Act  1890. 


8.  16 


See  Limitation  of  Action.    2. 

No.  1161,  8.  84 

See  Customs  Acts. 

No.  1165,  8.  115      - 

See  Marine  Act  1890.    3. 


88.  181,  183,  184,  185 


See  Marine  Act  1890. 


8.  183  (2) 


See  Marine  Act  1890.    2. 

No.  1166,  8.  43 
See  Bastardy. 


-8.  74 


See  Husband  and  Wife.    4. 

8.74(a)      -       .       - 

See  Husband  and  Wife.    2. 

8,87 


See  Husband  and  Wife. 

88.  87,  88  - 

See  Practice  Divorce. 

8.  108 


See  Practice  Divorce.    3. 

8.111 

See  Practice  Divorce.    5. 

8.111 


See  PRAoncs  Divorce.  6. 


667 
678 
915 
180 
58 
788 
900 
887 
268 
951 
928 
853 
885 
206 
180 
970 
779 
124 
502 
486 
977 
848 
840 
^20 
827 
940 
942 
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No.  1186,  8.  113 

See  P&Aonos  Ditobcb. 

No.  1197,  Part  IL  - 

See  NuiSANCs. 

Part  m. 


See  Landlord  and  Tenant. 


No.  1216,  8.  6  . 

See  PRAonoB  Divoror. 


6. 


-8.8 


See  CkMTS.    3. 
•  No.  1219,  88.  8,  5    -  .    953 

See  Employers  and  Employes   Act 
1891. 


No.  1231,  8.  12 

See  PoLicB  Offences. 
No.  1241,  8.11 

See  Police  Offences.    2 
No.  1243,  8.  15 

See  Local  Government. 


-  88.  60,  61 


See  Mandamus. 
No.  1269 . 

See  Company.    6. 

No.  1274,  88.  24,  25,  28,  Schedule  Diviaion 

58 


VIIL 

See  Stamps. 

8.  25 


See  Stamps.    2. 

8.  25,  Schedule  (viii.)- 

^<M  Stamps.    3. 

No.  1374,  8.  27 

See  Income  Tax. 
No.  1421,  8.  29  (6)    - 

See  Trustee.    2. 


8.  29,  8ub..8.  (1),  8ub-div.  (6),  and 
648 


sub. -8.  2 

See  Trustee.    3. 

No.  1445,  8.  3  (6)    . 

See  Factories  and  Shops. 


8.15(8)     - 

See  Factories  and  Shops. 
No.  1471,  8.  9         ... 

See  Customs  Acts. 

No.  1482,  88.  77,  78,  79,  80     • 

See  Company. 

8.  163         ... 

See  Company.    9. 

No.  1491,  88.  5,  6    . 

See  Landlord  and  Tenant. 
No.  1513,  8.  108,  sub.  .8.  (2)    - 

See  Insolvency.    5. 


8.  113 


See  Insolvency.    3. 

No.  1514,8.-140      - 

See  Mines  Act  1897. 


68 


401 
M2 


757 


151 


574 
60 


88 


596 


807 
887 
258 


851 
1 
970 
618 
662 
491 
458 
416 
681 


STATUTES—continued. 

No.  1514,  8.  168,  8ub.88.  2,  4 

See  Mines  Act  1897.    2. 

No,  1584,  8.  2         -        - 

See  Order  to  Review. 


8.2 


See  Order  to  Review.    2. 

No.  1597,  88.  2,  7,  9 

See  Factories  and  Shops. 


721 
684 
792 
861 


STAY  OF  PROCEEDINGS-^oiMi/e^  appeal 
from  judgment — Petition  for   8eqne«- 

tration 468 

See  Insolvency.    5. 

STOCK  EXCHANGE  — Seat  on  — Deducticm 
from  income  ....  3^ 
See  Income  Tax. 

STOCK  MORTGAGE— /n«trttm«n^  Act  1890 
(A'o.  1103),  88.  167,  l&Q—Stock  mortgage,  regie- 
trcUion  qf— Proof  of  regietration — SigruUtire  of 
Deputy  BegiMrar-GenenU — Valuable  eonsiderar 
tion — Partictdars  of  conMeration.  inacctarUdf 
8tajUd — Power  of  Court  to  amend  ir^ormatitiea 
-Justices  Act  1890  {No,  1105),  <.  146.]  The 
Court  cannot  take  judicial  notice  of  the  aifna- 
ture  of  the  Deputy  Registrar-General,  and  an 
indorsement  bv  him  upon  the  back  of  a  stock 
mortgage  of  the  receipt  of  a  memorial  of  the 
document  is  not  evidence  of  reffistration  with- 
out proof  of  the  si^ature.  The  inaocurate 
recital  in  the  deed  itself  of  thtf  consideration 
for  a  stock  mortgage  does  not  render  the 
mortgage  void  if  the  transaction  be  bond  fide 
and  if  in  reality  valuable  consideration  was 
given.  On  the  return  of  an  order  nUi  to 
review  the  decision  of  justices,  the  Court  has 
power  under  sec.  146  of  the  Justices  Act  1890 
to  amend  a  slip  in  the  proceedings  before  the 
justices  by  permitting  additional  evidence  to  be 
called.    Sutherland  vj  Cooley     -       -     410 

STUDENT  AT  LAW- Admission  of  barrister 
and  solicitor— Leaving  Victoria  with- 
out permission  of  Boutl  of  Examinere 
See  Practice.  [48 

SUMMARY  JURISDICTION  OF  JUSTICES 

— Larceny — Practice — Evidence — Ad- 
mission of  guilt ....  44i5 
See  Justices  of  the  Peace.    4. 

SUNDAY  LAROUR— Seamen  and  Firemen— 
Disobedience  to  lawful  command— 
Vessel  in  port — Mens  rea  -  -  156 
See  Lord's  Dat  Act. 

SURETY— Administration   bond— Assignment 
of — Discretion  of  Court     •        -      185 
See  Adbonistration  and  Probate  Act 
1890. 

SUSPECTED  PERSON— Hearsay  evidence  of 
felony — Place  of  public  resort  — "  Fre- 
quenting "  -'  "667 
See  Police  Ofpenoes.    3. 
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TAXATION  OF  COSTS-BUI  of  costs- With- 
drawal of  bill  •  Condition  •  440 
See  SoLiciTOB. 

Costs  of  the  day — Adjoumment  of  trial — 

Connsersfees  ....  456 
'S'm  Costs. 

Coonty  Court  appeal — Rehearing  before 

Judge  of  Supreme  Court— Scale  of 
costs  .       -     * .  .     190 

See  Pragtick.    5. 

Originating  summons — ''Instructions  for 

brief"— ••Trial"— Scale  of  costs  918 
See  Costa,    2 

Party  and  party — Unsuccessful  appeal — 

Judge's  notes— Copy  order  of  dismissal 
—Third  copy  ....  546 
Set  Practice.    6. 

Registrar   of  County  Court — Review  of 

taxation  by — Appeal  from  order  of 
Judge  of  County  Court      -  41 

See  Pbagticb  County  Court.     2l 

Rehearing  before  Judge  of  Supreme  Court 

County  Court  action — Scale  of  costs— 
— CounsePs  fee — Partner  •  190 

See  Practicb.    5. 

Solicitor  acting  for  agent  of  company — 

Costs  of  agent  not  costs  of  company 
See  Costs.    3.  [767 

TORT,  ACTION  FOR -Remission  of  action- 
One  of  two  co-defendants  out  of  juris- 
diction—Refusal to  remit  -  -  540 
See  County  Court.    2. 

THELLUSSON  ACT— Rule  against  perpetuities 
— ^Accumulation         -  .     885 

See  Will. 

TIMBER— Cutting  timber— Proclamation  as  to 
Crown  lands — Land  held  under  minins 

lease 24 

See  Land  Act  1890. 

TITLE — Question  of — Ouster  of  justices'  juris- 
diction— Mining  on  creek' .  •  907 
See  Justices  of  thb  Pbace.    2. 

TITLE  TO  PROPERTY- Property  in  posses- 
sion of  police — Application  as  to  owner- 
ship of  property— Practice  915 
See  Police  Regulation  Act  1890. 

TRADE  FIXTURES— Mortgagee'sright  to  280 
See  Instruments  Act  1890. 

TRANSFER  OF  LAND  ACT  1890-(iSro  1149), 
ss.  93,  209 — AdminUtraHon  and  Probate  Act 
1890  (\Vo.  1060),  «.  ^—AdminiUratrix  of  ad- 
mifuetrtUriXy  right  of  to  be  regUtered  ojt  proprietor.'] 
The  administratrix  of  an  administratrix  is  not 
entitled  to  be  registered  as  proprietor  of  land 
belonging  to  the  estate  of  the  original  intestate. 
The  administratrix  of  an  administratrix  claiming 
to  be  entitled  to  be  registered  as  proprietor  of 
land  belonging  to  the  original  intestate  is  en- 
titled to  proceed  under  sec.  209  of  Act  No.  1149, 
and  to  c»ll  upon  the  Registrar  to  substantiate 


TRANSFER  OF  LAND  ACT  1890-oofainiced 

thd  grounds  of  his  refusal  to  register.  Ik  bb 
O'Connor.  In  the  Matter  of  the  Transfer 
OF  Land  Act  1890 896 

TRANSFER  OF  LICENSE— Power  of  attorney 
to  apply  for  transfer — Right  of  licensee 

to  object 622 

See  Licensing.    4 

TRANSFER  OF  SHARES— Transfer  to  man 

of  no  means— Sale  of  shares  by  bailiff 
—Refusal  to  register  transferree  808 
See  Company.    7. 

TRIAL— if o<2e  oj  \'  Rvles  of  the  Supreme  Oowri 
1884  ''—Order  XXXVI,,  r,  6— Trial  by  jury— 
AppliccUion  for  Jury,  when  rrfused.]  A  jury 
will  be  refused  m  a  trial  if  the  costs  thereby 
occasioned  are  disproportionate  to  the  appro- 
priateness of  such  a  tribunal,  or  if  the  case  is 
scientific  or  abstruse,  so  that  the  employment 
of  a  jury  would  cause  embarrassment  or  delay. 
CowiE  V,  Berry  Consols  Extended  Gk)iiD 
Mining  Company  No  Liability  (No.  2)       212 

2. "  Bules  qfthe  Supreme  Court  1884  *'— 

Order  XXXV I,,  r.  Z— Right  to  a  jury—EquU- 
able  relitf,  claim  to  —  AUemeUive  daim  for 
damagee,]  The  paintiff  in  an  action  asked  for 
a  declaration  that  the  defendants  were  trustees 
for  him  of  certain  shares,  and  for  a  transfer  of 
the  shares  to  him,  and  in  the  alternative 
claimed  60,000^.  damages  i—Held,  that  this  was 
a  cause  or  matter  within  Order  XXXVL,  r.  3, 
as  being  one  heretofore  within  the  cognizance  of 
the  Court  in  its  equitable  jurisdiction,  and  that 
a  Judge  in  Chambers  was  right  in  refusing  the 
plaintiff  a  jury  in  such  an  action.  Bioos  v. 
Kelly 402 

Mode    of— Jury— Neglicence— Death    of 

Miner  ^ Mines  Actlmi,  s.  366— Action 
by  representative  •        -     206 

See  Wrongs  Act  1890. 

Justices  of  the  peace  ~  Separate  informa- 

tions— Trial  of  three  persons  charged 

together 6iS7 

See  Police  Offences.    3. 

Mode   of   trial — Application    for   jury — 

Declaration    of   trust — Discretion    of 

Judge 198 

6^0  Practice.    31. 

Trial    in   Supreme    Court  -Accident   in 

mine— Procedure  681 

See  Mines  Act  1897. 

TRUSTEE  —  AppointmetU  qf— Bias— Trustee 
company  director — Counsel  in  action,]  The  ^t 
that  one  of  the  directors  of  a  trustee  company 
was  counsel  for  the  plaintiff  in  an  action  which 
resulted  in  the  removal  of  such  trustee  and 
the  substitution  of  a  trustee  company  in  his 
place,  does  not  necessarily  prevent  such  company 
from  being  chosen  as  trustee  upon  the  ground 
of  unconscious  bias.  Wallace  v,  Wallace 
.(No.  2) 898 
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TRUSTEE— eon^tnued. 

2.  Trustee— Breach  of  UruU ^ Truitee 

company— Power  qf  investment — Security  author* 
hed  by  trust  deed — Fixed  deposit  in  bank — 
—Companies  Act  1890  (No,  1074),  s,  38A—TrusU 
Act  1896  {No.  1421),  s,  29  {b)—8tatuUqf  Limi^ 
tations  —  Covenant  —  Acquiescence  by  cq.L] 
Where  there  is  an  appomtment  to  and  an  accep- 
tance of  a  trusteeship  under  seal  and  there  is  no 
express  covenant  by  the  trustee  to  do  any 
special  act  or  to  perform  any  duty,  no  covenant 
to  invest  upon  any  kind  of  security  is  to  be 
implied :  Adey  v.  Arnold  (2  De  G.  M.  k  Q.  432). 
This  doctrine  will  be  held  to  apply  even  where 
there  is  a  provision  in  the  deed  tnat  the  trustees 
shall  invest  upon  particular  named  securities. 
No  minute  differences  in  the  form  in  which  the 
obligations  of  the  trustee  are  expressed  should 
be  regarded,  aud  unless  something  upon  the  face 
of  the  deed  plainly  shows  that  the  trustee's 
execution  thereof  was  required  for  some  purpose 
beyond  the  acceptance  of  the  trust  the  rule 
laid  down  in  Adey  v.  Arnold  should  govern. 
The  lending  by  trustees  of  trust  money,  with- 
out fraud,  on  unauthorized  securities  is  a 
breach  of  trust,  which  falls  within  sub-sec.  (6) 
of  sec.  29  of  the  Trusts  Act  1896  (No.  142J), 
and  actions  in  respect  of  it  must  be  brought  by 
those  not  under  disability  within  six  years  after 
the  cause  of  action  accrues.  If  however  one  not 
under  disability  who  is  entitled  to  the  income 
of  the  trust  fund  for  her  life,  together  with  her 
infant  son  who  is  entitled  thereto  in  remainder, 
brings  an  action  for  such  a  breach  of  trust  after 
the  six  years  have  expired  the  Court  will  in  the 
interest  of  her  co-plaintiff  order  the  fund  to  be 
replaced,  and  she  will  thus  gain  the  benefit  of 
the  income  which  may  arise  when  the  replaced 
fund  is  invested  on  authorized  security ;  but, 
SembUy  if  she  had  acquiesced  in  the  un- 
authorized investments  the  Court  would  give 
to  the  trustee  anv  difference  in  income  of  the 
investment  of  the  replaced  fund  over  the 
unauthorized  investment.  Matthews  v.  The 
Trustees  Executors  and  Agency  Company 
Limited 258 

3.  Breach    of  trust— Truitt    Act    1896 

{So.  1421),  s.  29,  sub'S.  (1),  sub-div,  {b),  and 
sub-s,  2 — Fiaced  deposit  in  bank — Reconstruction 
qf  bank — Fixed  deposit  in  new  bank^Limitation 
of  action  —  Time  when  cause  of  action  first 
accrued  J]  A  trustee  company,  in  breach  of  its 
trust,  but  without  fraud,  more  than  six  years 
before  the  action  was  brought  invested  upon 
deposit  receipt  for  fixed  periods  trust  moneys 
in  a  bank  wnich  while  they  remained  so  in- 
vested, in  1892,  went  into  liquidation.  In 
October  of  that  year  the  trustee  company 
applied  for  and  accepted  in  full  satisfaction 
and  dischaiige  of  the  liability  of  the  bank  in 
liquidation  deposit  receipts  for  fixed  periods 
for  similar  amounts  in  a  new  company  formed 
to  purchaae  the  assets  of  and  take  over  the 
liabilities  of  the  bank  in'liquidation-: — Held,  by 
tfa«  Full  Court,  that  the  transaction  in  1892 
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was  a  breach  of  trust,  and  being  within  six 
years  of  the  action  being  brought,  the  remedy 
therefor  was  not  barred  by  reason  of  the  TruBts 
Act  1896  (No.  1421),  sec.  29,  subsec.  U)»  •nb- 
div.  (6)  :—Per  Madden,  C.J.  It  was  a  breach 
of  trust,  because  it  was  the  plain  duty  of  the 
company  at  that  time  to  realize  the  depoeit 
receipts  in  the  old  bank,  make  up  any  de- 
ficiency out  of  its  own  funds,  and  mvest  the 
amount  on  proper  securities  z—Per  Holroyd,  J. 
It  was  a  breach  of  trust,  because  it  waa  in 
effect  a  payment  off  of  the  old  deposits,  and 
an  investment  of  the  amount  upon  the  deposit 
receipts  of  the  new  bank.  Matthews  v,  Thb 
Trustees  Executors  and  Agency  CoMPAinr 
Limited 648 

4.  Trustee  and  cqU.Settlement  of  mart' 

gaged  property— Settlement  providing  for  c.g.t 
occupying  property — TVustee  out  qf  his  own 
motleys  paying  off  mortgage  to  save  trust  property 
—Trustee's  right  to  indemnity— Trustee  taking 
transfer  of  mortgage — Trustee  ejecting  cq.t, — 
transfer  of  Land  Act  1890(^o.  1149),  ss.  95  and 
121 — Implied  covenants.]  If  a  trustee  of  mort- 
gaffed  land  under  the  Transfer  qf  Land  Act 
1890  {No.  1149)  has,  in  order  to  save  the  estate, 
paid  off  the  mortgage  out  of  his  own  moneys  he 
IS  entitled  to  be  indemnified  out  of  the  trost 
property,  and  to  this  end  may  take  a  transfer 
of  the  mortgage  in  the  name  of  a  nominee,  and 
eject  his  oestuxs  que  trustent  from  possession  of 
the  property,  not  for  the  purpose  of  personally 
enjoying  the  property,  but  to  get  out  of  the 
property  the  wherewithal  to  recoup  himself  the 
amount  he  has  paid  to  save  the  estate  ;  and  he 
may  do  this  although  by  the  terms  of  the  trust 
he  is  to  permit  them  to  occupy  and  manage 
the  property,  and  has  covenanted  so  to  da 
Daly  v.  The  Union  Trustee  Company  of 
Australia  Limited        ....    460 

5. Next  friend  of  infant  plainUff— Staying 

proceedings  until  infant  21  —  Inquiry  as  to 
whether  action  for  ben^  of  infant —  Willt  con- 
strtiction — Forfeiture  clause  on  bringing  action — 
Trustee  and  cestui  que  trust — Breach  qf  trust — 
.FHvolous  and  vexatious  action — ReaaonaJbU  and 
bond-fide  action — Costs.]  A  testator  by  his  will 
devised  and  bequeathed  the  residue  of  his  real 
and  personal  property  to  trustees  upon  tmst 
for  sale  and  conversion,  with  a  discretion  to 
postpone  the  sale  and  conversion  as  long  as 
they  should  think  fit,  and  let  his  real  estate, 
and  upon  trust  to  invest  the  proceeds  npon 
Government  stocks  or  debentures  or  first 
mortgage  of  freehold  estate  and  to  stand 
possessed  thereof  in  trust  for  all  the  children  of 
his  daughter  Teresa  Wallace  who  before  or 
after  her  decease  should  attain  the  age  of  21 
years,  in  equal  shares,  and  he  empowered  his 
trustees  to  apply  the  yearly  income  of  any 
minor's  presumptive  share  towards  his  main- 
tenance,  etc. ;  and  he  provided  as  follows  : — 
''  I  declare  that  any  and  every  person  and  per- 
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■OD8  entitled  to  an^  benefit  under  this  my  will 
'Whether  presumptively  or  absolutely  who  shall 
take  any  proceedings  either  at  law  or  in  equity 
against  mv  executors  or  trustees  for  tiie  time 
being  or  shall  institute  any  suit  in  any  Court 
of  competent  jurisdiction  for  the  administration 
of  my  estate  shall  absolutely  forfeit  all  benefit 
to  which  he  she  or  they  shall  be  entitled  under 
my  will  and  the  same  shall  belong  and  be  paid 
to  the  treasurer  of  the  Melbourne  Hospital  for 
the  benefit  of  that  institution."  An  action 
was  brought  by  an  infant  son  of  the  testator's 
daughter  by  his  next  friend  against  his  father, 
who  was  the  sole  survivine  trustee  of  the  will, 
and  the  other  children  of  the  testator's  said 
daughter  and  the  Melbourne  Hospital,  alleging 
many  breaches  of  trust,  and  amongst  others 
that  the  defendant  trustee  had  taken  moneys 
of  the  trust  estate  as  loans  or  advances  to  him- 
self without  proper  security,  that  he  had  ex- 
pended larse  sums  of  the  estate  moneys  in  the 
purchase  of  minine  and  bank  shares,  in  lending 
moneys  to  individuals  without  security,  that 
he  had  placed  monevs  of  the  estate  upon 
deposit  in  banks,  and  that  he  claimed  as  his 
own  and  had  retained  for  his  own  use  the 
income  of  properties  which  belonged  to  the 
trust  estate.  On  motion  by  the  defendant 
trustee  to  stay  the  action  until  the  plaintiff 
came  of  age,  or  refer  it  to  the  Chief  Clerk  to 
ascertain  whether  it  was  for  the  infant's  benefit 
to  bring  the  action,  having  regard  to  the  for- 
feiture clause,  it  was  shown  that  the  action 
had  been  threatened  by  the  adult  sons  of  the 
testator's  daughter,  who  were  defendants ;  but 
that,  acting  under  counsel's  advice,  the  action 
had  been,  with  his  consent,  brought  in  his  name 
in  order  to  evade  or  avoid  the  forfeiture 
clause  : — Held  by  Holroyd,  J.,  that  the  motion 
should  be  dismissed,  with  costs.  At  the  trial 
counsel  for  the  Melbourne  Hospital,  a  de- 
fendant in  the  action,  proposed  to  cross- 
examine  a  witness  for  the  plaintiff  to  show 
that  the  action  was  really  that  of  the  adult 
sons,  that  he  might  raise  the  question  whether 
they  also  had  forfeited  their  interests:— /TeM 
by  Madden,  C.J.,  that  no  case  between  the 
Melbourne  Hospital  and  the  adult  sons  could 
be  raised  in  this  action : — But  held,  that  any  of 
the  beneficiaries  who  were  adult  were  entitled 
to  argue  upon  the  question  of  the  construc- 
tion of  the  will  as  to  the  forfeiture  clause 
affecting  the  plaintiff's  interest  :—Held,  that 
though  the  forfeiture  clause  might  apply  to  a 
frivolous  or  vexatious  action  brought  against 
the  trustee,  it  did  not  apply  to  an  action 
bond  fide  and  reasonable  such  as  the  present. 
Observations  on  how  far  forfeiture  clauses  in 
wills  can  be  valid.  Where,  after  the  de- 
fendant's evidence  is  closed,  a  witness  is 
recalled  for  the  plaintiff  by  permission  of  the 
Court  and  asked,  a  question  which  the  Court 
disallows  as  irrelevant,  and  is  not  further 
examined  by  the  plaintiff,  he  may  be  cross- 
examined  by  the  defendant  on  the  case  gener- 


TRUSTEE—conimwd. 

ally : — Held,  that  the  costs  arising  out  of  the 
questions  of  law  raised  by  the  forfeiture  clause, 
as  well  as  the  costs  of  showins  that  the  action 
was  reasonable  and  bond  fide,  being  due  to  the 
will  of  the  testator,  should  come  out  of  the 
estate ;  that  the  defendant  trustee  should  pav 
to  the  plaintiff  the  costs  of  the  issues  of  breach 
of  trust  on  which  he  has  succeeded,  and  to  the 
other  beneficiaries  who  were  defendants  one  set 
of  costs.    Wallace  v,  Wallace    -  859 

Breach  of  trust — Parties— Severable  cause 

of  action— General  account  claimed — 
Parties  to  suit  -  .  -  .  764 
See  Practice.     34. 

Powers  of — Management — Station  business 

— Power  to  buy  land  -  -    979 

See  Will.     10. 

TRUSTEE  COMPANY— Administration— Afii- 
davit  by  manager  of  search  for  will — 
Sufl&ciency  of— Practice     -  528 

See  Administration. 

UNCONSCIONABLE  BARGAIN  -  Excessive 
rate  of  interest — Bonus  on  loan  -  297 
See  Mortgage. 

UNDERVALUATION  —  Invoice  —  Customs 
entry  —  Powers    of   Commissioner   of 

Customs 970 

See  Customs  Acts. 

VALUATION  OF  "LANDED   ESTATE "- 

Oovtmment  Gazette — "Sufficient  evi- 
dence "  of  valuation  •  795 
See  Land  Tax. 

VENTILATION  OF  MINES  -"  Level " - 
Working  places  —  liability  of   mine 

owner 819 

See  Mines  Act  1890.    4. 

VERDICT— General  verdict— Separate  counts 
—Defamation  .  -  -  -  194 
See  Practice  County  Court. 

VERMIN  DESTRUCTION  ACT  1890-Shire 

council  —  Closed    road  —  Consent    of 

council 708 

See  Mandamus. 

Wire-netted  fences — Swing  gates — Closed 

roads— Mandamus  •     900 

See  Local  Covernment.    2. 

VOLUNTARY  WINDING-UP  -  Windincup 
under  supervision  of  Court — Applica- 
tion for  compulsory  winding-up  order 
See  Company.    8.  [420 

WAGES  OF  MINERS— Priority  of— Distribu- 
tion of  assets  of  no  liability  company — 
Cessation  of  work  -        -     721 

See  Mines  Act  1897.    2. 

WAIVER  OF  LIEN— Banker's   Lien-Taking 

security 582 

See  Lien. 


Digitized  by 


Google 


1050 


INDEX. 


Vol.  XXIV. 


WARDEN— Jurisdiction  of— Application  for 
cancellation  of  residence  area— Miner's 
right— Holder  of  -  -  -  21 
See  Mines  Act  1890. 

WARRANT  OF  COMMITMENT- Contempt 
—  Question    tending   to    criminate  — 

Witness 957 

See  CoBONEB. 

WATER  ACT  1890-(i^o.  1166),  »«.  120,  458 
-—LiabiHly  for  toeUer  ratee— Necessity  for  notice 
—  Water  supply  from  staiidpipe,]  Service  of 
notice  is  a  condition  precedent  to  the  liability 
of  an  owner  or  occupier  to  pay  water  rates 
under  sec.  120  of  the  Water  Act  1890,  where 
the  water  supply  is  obtainable  only  from  a 
standpipe.    Kobumbubea  Watebwobks  Tbust 

r,  COLQATE 951 

^  2.  [No.  1156),  s.  ^—Reservation  of  drain 

sold  on  Crown  lands — Right  qf  actionStattUory 
remedy  —  Easement — Implied  grant— Drainage, 
right  to — Ekisement  on  Grown  lands,'\  By  sec.  4 
of  the  Water  Act  1890  it  is  provided  that  **  when 
any  Crown  land  is  conveyed  and  any  stream 
creek  race  or  drain  flows  through  or  over  the 
land  or  the  bed  or  channel  of  any  disused  stream 
race  or  drain  is  upon  the  land  so  conveyed 
although  no  reservation  or  exemption  be  con- 
tained in  the  Crown  erant  no  person  unless 
specially  authorized  by  the  Minister  shall 
ODStruct  destroy  or  interfere  therewith  under 
a  penalty  not  exceeding  fifty  pounds."  The 
plaintiff,  the  holder  of  a  Crown  grant,  brought 
an  action  against  the  defendant  claiming 
damages  for  the  obstruction  of  a  drain  through 
his  land  contrary  to  the  provisions  of  this 
section :  —  Held,  that  the  provisions  of  the 
section  constituted  a  mere  statutory  pro- 
hibition, and  did  not  give  the  plaintiff  any- 
right  of  action  for  loss  incurred  through  the 
breach  thereof.  The  rule  of  law  that  where 
the  owner  of  two  tenements  sells  them  to  two 
different  persons  at  the  same  time  the  service 
which  one  tenement  rendered  to  the  other,  if  it 
were  continuous  and  apparent  at  the  time  of 
sale,  becomes  permanent,  and  that  the  owner 
of  the  servient  tenement  cannot  deprive  the 
dominant  tenement  of  the  advantage  thereto- 
fore possessed,  is  applicable  to  cases  where  the 
sale  has  been  made  by  the  Crown.  Howitt  v, 
FrrzQERALD 887 

WATER  PIPE— Service  pipe  in  highway- 
Leak  —  Obligation  to  repair  —  Mort- 
gagee in  possession  •  -  268 
See  NcriSANCE. 

WILL— 4<Jc«mtt/ai»o»—  Vesting — Rvle  agcunst 
perpetuities— TheUusson  Act— Wills  Act  1890 
(No.  1159),  8.  35.]  A  testotor  by  his  will 
directed  his  trustees  to  set  apart  as  a  distinct 
fund  one-tenth  of  the  income  of  his  estates,  and 
to  accumulate  this  fund  until  a  certain  sum 
was  reached,  and  then  to  pay  the  said  sum  to 
one  of  his  sons  if  and  when  he  attained  the  age 
of  30  years,  and  also  directed  that  if  the  sum 
was  reached  before  the  son  became  30  further 
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additions  to  the  fund  shoold  cease,  and  tlic 
future  one-tenth  income  should  fall  into  the 
residuary  trust  estate,  and  that  if  this  son 
became  30  years  of  age  before  the  sum  had 
accumulated  to  postpone  the  payment  until  tJw 
sum  was  reached,  the  testator's  expressed 
intention  being  that  this  son  should  receive 
that  amount^  "and  neither  more  nor  less,"  and 
that  if  the  son  did  not  live  to  attain  30  the 
accumulations  should  fall  into  the  reeidne. 
The  son  became  31  and  died.  The  aocnmnla- 
tions  did  not  reach  the  sum  fixed  by  the 
testator:  —  Held,  following  Oddie  v.  Browm 
(4  De.  G.  &  J.  179),  that  the  direction  to 
accumulate  was  not  void : — Held  also,  that  a 
trust  for  the  son  was  created,  and  that  the 
administrator  of  his  estate  was  entitled  to  the 
accumulations.    MaoVban  r.  MacVbait      88S 

2.  Construction  —  Absolute  discretion  — 

Conversion— Residue,]  A  testator  devised  and 
bequeathed  all  his  real  and  personal  estate  to 
an  executor  '*upon  trust  to  sell  call  in  and 
convert  so  much  thereof  as  shall  not  consist  of 
ready  money  into  money  at  the  absolute 
discretion  of  my  said  executor  and  out  of  the 
proceeds  of  such  sale  calling  in  and  conversion  and 
such  ready  money  as  aforesaid  to  pay,"  etc.  : — 
Held,  that  the  words  gave  the  executor  a  dis- 
cretion as  to  the  mode  and  time  of  conversion, 
and  made  a  joint-stock  of  the  proceeds  of  both 
personalty  and  realty,  so  that  a  subsequent 
direction  as  to  the  disposal  of  "  the  rest  residue 
and  remainder  of  my  said  personal  estate" 
included  the  whole  of  the  residuary  estate  of 
the  testator.  In  re  O'Driscol.  The  National 
Trustees  Company  v.  O'Connell  -        -     482 

3. Construction  —  Absolute  gift  —  Clause 

legally  and  UUgaUy  modifying  absolute  g\ft^ 
Perpetuity — Maintenanee  out  of  income  of  void 
gift  of  corpus.]  A  testator's  will  was  divided 
into  paragraphs,  and  by  paragraph  7  hedecUred 
that  nis  trustees  shoula  hold  the  property  "in 
trust  for  such  of  my  children  ....  as 
being  male  shall  attain  the  age  of  25  vears 
(but  subject  as  to  the  share  of  Thomas  Cuthbert 
O'Brien  to  the  trusts  hereinafter  declared  oon* 
cemiDg  the  same)  or  being  a  female  shall  attain 
the  age  of  25  years,  or  shall  before  attaining 
that  age  marry  ....  but  subject  to 
the  declaration  next  hereinafter  contcuned 
.  .  .  ."  By  the  next  paragraph  (8)  he 
directed  the  income  of  one  share  to  be  paid  to 
Thomas  Cuthbert  O'Brien  for  his  life  or  until 
he  should  alien  or  encumber  it ;  remainder  to 
his  children.  By  paragraph  9  he  declared  that 
the  share  of  every  daughter  of  his  in  the  pro- 
perty should  be  held  by  the  trustees  upon  trust 
during  the  life  of  such  daughter  to  pay  the 
interest  thereof  to  her  for  her  separate  use,  so 
that  she  should  not  have  power  to  deprive 
herself  of  the  same  by  sale^  mortgage  charge 
or  otherwise  by  way  of  anticipation  and  after 
the  death  of  such  daughter  m  trust  for  her 
children  who  being  sons  should  attain  the  age 
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of  26  yean  or  being  daughters  should  attain 
that  age  or  should  before  attaining  that  age 
marry,  and  in  default  of  children  bo  attaining 
25  or  marryine  the  share  of  such  his  daughter 
should  be  held  upon  such  trusts  and  in  such 
manner  as  his  daughter  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  the 
snare  of  such  daughter  should  accrue  to  the 
testator's  other  children  and  the  issue  of  any 
thei^dead.  By  paragraph  12  he  declared  that 
his  trustees  ••shall  apply  the  whole  or  such 
part  as  they  shall  think  fit  of  the  annual  in- 
come of  the  share  or  fortune  to  which  any 
child  i^all  for  the  time  being  be  entitled  in 
expectancy  under  the  trusts  hereinbefore  de- 
clared for  or  towards  the  maintenance  or 
education  of  such  child  ....  and  shall 
daring  such  suspense  of  absolute  vesting  accu- 
mulate the  residue  (if  any)  thereof  .... 
for  the  benefit  of  the  person  or  persons  who 
under  the  trusts  herein  contained  shall  become 
entitled  to  the  principal  fund  from  which  the 
same  respectively  shall  have  proceeded  with 
power  for  the  said  trustee  or  trustees  to  resort 
to  the  accumulation  of  any  preceding  year  or 
years  and  apply  the  same  for  or  towards  the 
maintenance  or  education  of  the  child  for  the 
time  being  presumptively  entitled  to  the  same 
respectively  :—//cW  that,  by  the  reference  to 
the  **  trusts  hereinafter  contained  "  in  reference 
to  Thomas  Cuthbert  O'Brien's  share,  the  testa- 
tor must  be  taken  as  referring  to  clause  8  of 
the  will,  and  by  the  reference  to  the  "declara- 
tion next  hereinafter  contained"  in  reference 
to  the  daughters'  shares  he  must  be  regarded 
as  referring  to  clause  9  of  the  will : — Held  also, 
following  The  Trustees  ExectUors  and  Agency 
Company  Limited  v.  Jenner  (22  V.L.R.  584) 
that  the  gift  to  the  daughters'  children  who 
might  attain  25  was  void  for  remoteness,  and 
that  the  whole  of  the  9th  paragraph  was  in- 
operative to  restrict  the  gift  made  to  the 
daughters,  who  therefore  took  absolute  interests 
and  not  for  life  only  :—  But  held,  that  the  12th 
paragraph,  as  to  maintenance,  was  separable 
nrom'  the  gift  to  the  daughters'  children  and 
not  subject  to  the  same  defect,  and  that  there- 
fore the  absolute  interests  of  the  daughters 
were  subject  to  the  provision  for  the  mainten- 
ance of  their  children  until  each  child  attained 
25  or  being  female  married.  In  re  O'Brien. 
pRTTz  V,  Trustees  Executors  and  Agency 
Company  Limited 860 

4.  Construction — Ademption — Insurance 

moneys — Insured  buildings  devised  with  land — 
Destruction  by  fire  ajter  will — Intention  by 
testcUor  to  rebuild^]  A  testator  devised  his 
**  freehold  land  and  property  situate  in  etc. 
.  .  .  .  formerly  known  as  number  "  so-and- 
so  to  certain  individuals.  The  buildings  on 
this  land  had  been  insured  by  him  against  fire, 
and  after  the  making  of  his  will  were  destroyed 
by  fire.  He  obtained  the  insurance  money  from 
the  Insurance  Company,  and  intended  to  re- 


WILL — continued. 

build  the  premises,  but  before  he  had  entered 
into  any  contract  for  so  doing  he  died  : — Held, 
that  the  deviseies  were  not  entitled  to  the  in- 
surance moneys,  nor  were  the  executors  boimd 
or  justified  in  expending  them  in  rebuilding. 
The, Trustees  Executors  and  Agency  Com- 
pany Limited  v.  Scott    -        -        -        -     622 

6. Construction— Gift  to  person  described 

as  "  son  "  of  testator^s  brother— Extrinsic  evi- 
dence as  to  testator^ s  intention.'[  A  testator  be- 
queathed his  residuary  estate  upon  trust  to  pay 
to  his  brother  the  income  for  the  maintenance 
and  education  of  '*his  son  and  daughter  who 
are  now  living  until  his  youngest  child  who  is 
now  living  shall  attain  the  age  of  twenty-one 
years,"  and  after  that  period  he  directed  his 
trustee  to  divide  his  ■  estate  into  three  equal . 
shares  between  his  brother  and  *'his  said  son 
and  daughter."  The  brother  had  a  daughter 
but  never  had  a  son.  There  was,  however,  a 
boy  aged  four  who  was  the  illegitimate  sou  of 
the  step-daughter  of  the  brother  of  the  testator. 
This  boy  was  brought  up  in  the  brother's  house- 
hold as  one  of  his  family,  and  might  have  been 
supposed  to  be  his  son  by  any  acquaintance  not 
informed  of  the  facts  as  to  parentage.  The 
testator  visited  his  brother's  house  and  observed 
the  children,  and  there  was  nothing  to  suggest 
that  he  knew  anything  as  to  the  re«3  parentage 
of  the  boy  : — Held,  that  the  boy  was  entitled 
to  his  share  of  the  legacy  under  the  will. 
Kinnaird  v.  Allen        -        -  ,     -  609 

6.  Construction  —  Intestacy  —  Punctua- 
tion.] A  testator's  will  ran  thus: — **I  give 
devise  and  bequeath  onto  A.  H.  .  .  .  my 
house  and  ground  in  the  Inglewood  road 
St.  Amaud.  My  furniture  and  effects  to 
Mrs.  A.  H.  The  cash  in  bank  and  elsewhere 
after  payment  of  my  just  debts  funeral  and 
testamentary  expenses  also  a  tombstone  on  my 
grave  "  : — Held,  that  there  was  no  intestacy  : — 
Hdd  also  that  the  testator,  by  his  will,  in- 
tended all  his  property  to  go  to  the  persons 
named  in  the  will — to  the  m«t  person  named 
the  house  and  ground,  and  the  rest  of  the  pro- 
perty to  the  other  person.     In  re  Grierson 

[476 

7.  Construction — Misdescription — Parol 

evidence.]  A  testator  by  his  will  directed  that 
''the  land  section  82  in  Seymour"  should  be 
held  in  trust  for  his  sister  for  life,  remainder  to 
her  issue.  He  did  not  own,  nor  was  there  in 
Seymour,  any  land  being  section  82,  but  he  did 
own  two  pieces  of  land  adjoining  one  another 
in  Seymour,  one  of  them  being  82  acres,  the 
other  31  acres  -.—Held,  that  parol  evidence  was 
admissible  to  show  what  land  was  intended, 
and,  on  the  evidence,  held  that  his  sister  took  a 
life  estate  in  the  82  acres.    In  re  Purcell  478 

8.  Construction — Omission — UncertaiiUy 

— Trust — Residue.]  A  testator's  will  ran  thus : — 
*'  After  payment  of  my  just  debts  funeral  and 
testamentary  expenses  I  give  devise  and  be- 
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qucftth  mito  my  wife.  And  I  herebj  mMMnt 
the  nid  M.  B.  ezecatri z  of  this  my  will "  :— 
MM,  that  the  whole  of  lertfttor's  eeUte  after 
payment  of  the  debU  pe«ed  to  M.  R  Evidence 
to  ebow  that  the  teetalor  isteoded  his  widow 
to  toke  afaeohitely  will  not  be  admitted,  in  re 
BasteUU  EtiaU  (L.R.  14  Eq.  54)  mppnnrtd.  Ik 
RB  Bybitk.    Btrkk  «.  Btkkb  -  •    882 

9,  CoMtruetian^Bjceeutar^TemuU  for 

life  —  RemaindermoH  —  Furniture  —  Hnrioom — 
Indemnity  —  Danger — Inirieate  will  —  CotilB.  ] 
The  Court  has  no  power  to  order  a  tenant  for 
life  of  fnmitaie  and  other  honsehold  ehattek 
to  provide  seenrity,  or  to  indemnify  the  ezecn- 
tor  aoainst  loss  of  the  farnitore  and  chattels, 
provided  the  said  fomitnre  and  chattels  are 
not  in  instant  danger.    In  kb  Lazarus  -     667 

10.  —  ConttrwctUm — Powers  of  trutteeM— 
Power  of  management— Power  to  carry  on  ttaiion 
budnesB — Power  to  buy  land — Implied  power  to 
rent  land— Implied  power  to  accept  surrender  of 
a  lease  by  a  tenant — Implied  power  to  mortgage 
in  order  to  carry  on  business — implied  power  to 
purchase  stock — Solicitor  also  trustee — Pro/It  costs 
—Costs  of  solicitor  trwtee  for  acting  as  solicitor 
to  estate  in  matters  other  than  tictions— Costs  of 
solicitor  for  himself  and  co-trustees  in  dtfending 
cieiion.]  Where  trostees  under  a  will  have 
power  to  manage  and  carry  on  a  station  pro- 
perty, they  have  pow«r  to  take  a  lease  of 
contiguous  lands,  the  occupation  of  which  is 
almost  essential  to  the  beneficial  management 
of  the  station,  especially  where  the  wifi  gives 
them  ix)wer  to  buy  outright  such  lands  if  they 
think  it  advantageous  to  the  estate.  Trustees 
of  a  will  who  Icmo  a  property  to  a  lessee  who, 
while  the  lease  is  still  subsisting,  they  think 
may  not  be  able  to  pay  his  rent,  cannot  be  said 
to  act  in  breach  of  trust  by  entering  into  pos- 
session of  the  property  by  agreement  with  the 
lessee  if  they  have  an  honest  belief  that  it  is 
for  the  benefit  of  the  trust,  although  there 
may  be  no  express  power  under  the  will  to 
make  arrangements  with  lessees  or  to  accept 
surrenders  of  leases.  A  testator  who  was  the 
owner  of  a  station  and  the  stock  upon  it,  and 
carried  on  thereon  the  occupation  of  a  grazier, 
died  leaving  a  will  which  empowered  his  trustees 
to  carry  on  the  business,  and  for  that  purpose 
to  use  the  capital  as  well  as  the  income  of  the 
estate,  pending  its  realization  and  the  postponed 
division  of  his  estate.  It  also  gave  them  power 
to  sell  the  stock  and  to  let  the  station  : — Held, 
that  the  power  of  carrying  on  the  business  was 
not  limited  to  a  continuing  of  the  business 
immediatelv  after  his  death,  but  applied  at 
any  time  when  the  property  might,  after  having 
been  let,  be  unoccupied  by  a  tenant,  and  under 
such  circumstances  authorized  them  to  purchase 
stock  to  graze  upon  it,  and  for  the  purpose  of 
making  such  purchase  to  mortsage  the  estate. 
A  solicitor  who  is  one  of  sevenu  trustees  under 
a  will  can  act  as  solicitor  to  the  trustees  in 
defending  an  action  for  alleged  breach  of  trust. 


WHLL-comtimmed, 

and  can  diaige  for  his 

ofidinary  ooafes ;  but  he 

the  estate  profit  ooste  In  nMttcfs  imwVkk  ht 

and  his  partners  have  acted  genemliy  am  asild- 

tors  to  Uie  estate.     UMPmBT  v.  Gsxr      979 


11.  Executor  —  SdBdtar  —  TrwMs  sad 

powers  —-  Charges.^  B|y  his  will  a  teitater 
declared  that  one  of  his  ezecators,  a  aolidte, 
should,  in  additioa  to  a  tnmmisMWi,  W 
allowed,  not  only  his  nsoal  prrfcMfimV 
charges, .  but  also  a  proper  renraaerataon  Ik 
all  businAss  done,  and  all  atteodaaees,  tine, 
and  trouble  in  and  about  the  execation  of 
the  trusts  and  powers  of  his  will,  whellier  the 
busuiess  was  usually  within  the  provinee  of  & 
solicitor  or  not :  —  Held^  that  t^  the  w«di 
« trusts  and  powers  '*  the  testator  meant  only 
those  trusts  and  powers  which  are  expresriy 
declared  by  his  will,  whether  they  would  be 
duties  attaching  to  an  executor  by  virtue  of  his 
office  or  not.  Iir  rb  Ptbil;  Ik  bb  Ceisp, 
Lbwis  and  Hbddb&wick  -       -    946 

12.  Payment  of  legacies  out  ofresd  estate 

—Pecuniary  legacies,  huufkieney  of  persomaltg 
to  stUisfy  payment  of— Administration  Act  1890 
{No.  1060),  s.  S—Act  27  Vict,,  No.  230- 
Executor — Legacy  to  person  appointed  executor 
— Oift  annexed  to  ofice—Bebuttal  ofpresumpHoH 
—Parol  evidence.]  A  testatrix  by  her  will 
''gave  and  devised"  to  an  adopted  daughter 
the  sum  of  £200,  and  to  a  nephew  the  sum  of 
£50,  and  in  similar  words  various  sums  to  a 
series  of  leeatees.  The  personal  estato  was 
insufficient  for  the  payment  of  these  legacies, 
but  the  testatrix  left  real  estato,  undisposed 
of  by  her  will,  which  would  have  been  sufficient 
to  satisfy  the  same  z—Held,  that  the  real  eateto 
was  available  for  the  payment  of  the  le^acieft. 
A  testatrix  by  her  wfll  gave  a  legacy  in  the 
following  words:— "To  John  O'Siillivan  my 
executor  fifty  pounds ;  to  his  daughter  W. 
my  god-daughtor  fifty  pounds  ; "  then  followed 
other  legacies,  and  then  the  words,  "and  I 
hereby  appoint  John  O'Sullivan  executor  of 
this  my  will."  O^Sullivan  did  not  prove  toe 
will,  but  authorized  a  trustee  company  to  appi  v 
for  and  obtoiu  administration  with  the  will 
annexed.  O'Sullivan  gave  instructions  for  the 
funeral,  bought  land  for  the  grave,  and  in- 
tonded,  in  the  first  instahce,  to  act  as  executor, 
but  afterwards  nominatod  the  company  to 
act  z—Held,  that  assuming  the  legacy  was  given 
to  O'Sullivau  in  his  character  as  executor,  he 
was  not  entitled  to  the  same  under  the  circum- 
stances z—^Tekf  further,  that  evidence  was 
admissible  to  rebut  the  presumption  that  the 
legacy  was  given  to  O'SuUivan  in  his  character 
as  executor.  An  affidavit  was  filed  deposing 
that  the  testatrix  had  on  various  occasions 
expressed  her  gratitude  for  services  rendered 
by  O'SulHvan,  and  had  told  him  that  he  would 
find  she  had  not  been  unmindful  of  them,  and 
that  in  a  prior  will,  superseded  by  the  present 
will,  she  had  left  him  a  legacy  of  fifty  pounds, 
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and  that  he  was  not  therein  appointed  execu- 
tor:— Hddy  that  snch  evidence  was  sufficient 
to  rebnt  the  presumption  that  the  legacy  was 
j(tvett  to  O'Sullivan  m  his  character  of  execu- 
tor only,  and  that  he  was  entitled  to  the 
aame.  National  Trustees  Exbcutobs  and 
AoxNcr  Company  of  Australasia  Limited  v. 
Doyle 626 

18.  Power  of  appointmetU   by  will  — 

Will  not  rtferring  to  power— Wills  Act  1890 
2^0.  (1159),  a.  25  —  Oeneral  devise  or  bequest 
—  Appointment  of  executors  —  AdministrtUion 
<^  appohUed  fund.]  A  testator  left  a  sum 
of  2000^.  to  trustees  upon  trust  to  pay  the 
income  to  an  unmarried  woman  during  her  life, 
and  from  and  after  her  decease  upon  such  trusts 
and  in  such  manner  as  she  should  by  will 
appoint,  and  in  default  of  appointment,  and  so 
far  as  anv  such  appointment  should  not  extend, 
to  her  children)  and  in  default  of  children  he 
directed  that  su^  sum  or  such  unappointed 
part  thereof  should  fall  into  his  residuary 
•estate.  The  woman  subsequently  married,  ana, 
without  having  had  any  children,  died,  leaving 
other  property  and  leaving  a  will  in  no  way 
referring  to  the  power  of  appointment.  By 
such  will  she  provided  that  after  paving  her 

i'ust  debts  she  gave  and  bequeathed  certain 
egacies  to  her  mother,  father,  brothers,  and 
-cmldren  of  deceased  brothers,  and  appointed 
an  executor ;  she  then  gave  her  jewellery  to  her 
mother,  except  her  engagement  rinff,  which  she 
bequeathed,  with  all  else  she  might  leave  at 
the  time  of  her  death,  to  her  husband  : — Held 
that  by  virtue  of  the  Wills  Act  1890  (No.  1159) 
her  wul  must  be  regarded  as  an  exercise  by  her 
of  her  power  of  appointment ;  that  she  had  so 
appointed  the  settled  fund  as  to  show  an  in- 
tention to  take  it  out  of  the  settlement  and 
make  it  her  own ;  and  that  the  will  was  to  be 
read  as  though  it  were  an  appointment  of  the 
property  to  the  executor  upon  trust  to  pay 
clebts,  etc.,  and  therefore  the  trustees  of  the 
settlement  had  no  power  to  distribute  it  amonc 
the  legatees  as  her  appointees,  but  should  hand 
the  fund  over  to  her  executor  to  be  administered 
by  him  under  her  will.  The  National 
TRUSTEES  Executors  and  Agency  Company 
OF  Australasia  Limited  v.  Crooke       -    858 

^-«  Document  purporting  to  be  a  will — Ab- 
sence of  attestation  clause — Witnesses 
dead — Presumption  of  due  execution 
iSfee  Practice  Probate.  [923 

Forfeiture  clause— Reasonable  and  bond  i 

fide  action — Breach  of  trust       -     859  | 
See  Trustee.    5.  • 

WINDING-UP-Compulsory  order  for— Vol- 
untary  winding-up— Winding-up  under 
supervision  of  Court  •        -  420  i 

See  Company.    8.  I 

Directors' petition  for  winding-up— Powers  ' 


WINDING-UP-con^ticd. 

Voluntary  liquidation — Mortgage — Interest 

— Date  of  winding-up,  payment  of 
interest  since  ....  662 
See  Company.    9. 

WITNESS— Examination  de  bene  esse— Applica- 
tion for — Material  witness — Affidavit 


to  state  facts 
See  Practice. 


14. 


WORDS—"  Act  complained  of  '* 

See  Limitation  of  Action. 

**  Came  lawfully  by  the  same  " 

See  Criminal  Law.    7. 


"Cannot" 

See  Practice  Divorce. 


«Charffe"      .... 
i9«e  Landlord  and  Tenant. 

<  Defend  the  action"      - 
See  Praoticb.    28. 


201 
180 
28 
827 
491 
878 


"  Distribution  of  assets  on  the  cessatioi^ 

of  work" 721 

See  Mines  Act  1897.    2. 

''Employ^'' 958 

See  Employers  and  Employees  Act 
189L 


"Frequenting" 

See  Police  Offences. 


667 


« Important  question  or  principle  of  law  " 

See  Order  to  Review.  [684 

"  Important  question  or  principle  of  law  " 

See  Order  to  Review.    2.  [792 


'  Landed  estate  "    • 
See  Land  Tax. 

'  Liable  to  be  rated  " 

See  Local  Government.    4. 


**  Loiter  " 
See  By-law. 

'*  Management " 
See  Lunacy. 

"  Party  entitled  "    - 
£f^  Practice.    11. 


of  directors 
See  Company. 


3. 


804 


I 


"  Person  aggrieved  " 
See  Practice.    22. 

**  Person  aggrieved  " 
See  Copyright. 

'*  Person  or  persons  " 
Set  Prtvy  Council. 


•Place"         .... 
See  Gaming  and  Wagering. 

'Receive"     .... 
See  Marine  Act  1890.    3. 

*  Sufficient  evidence  " 
See  Land  Tax. 
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WRIT— Service  of— Attorney  under  power—  ,  WRONGS  ACT  iSOO—continued. 
Service  on  attorney— British  subject 
temporarily  residing  abroad  471 

-SV  Practice.     36. 


Service  upon  foreign  company — Commer- 
cial traveller  ....  506 
Sfe  Practice.     36. 

Service  of — British  subject  residing  abroad 

— Attorney  under  power  having  au- 
thority to  defend  actions  •  471 
See  Practice.     35. 

WRONGS  ACT  1890-(.v-f.  11«0), «.  14,  15- 
Minrf   Act   1890   {No.    1120).  s.  306— Miner- 


Death  by  negligence — Aeti^m  by  repreMentatite 
— Jnry,  neeeuity  for,  ]  The  action  for  negligence 
given  by  sec.  366  of  the  Minu  Act  1890  to  the 
personal  representatives  of  a  person  killed  on 
the  spot  in  a  mine  is  not  a  new  form  of  action, 
apart  from  sec.  14  of  the  Wrongs  Act  1890  (Lord 
dampbell's  Act),  and  the  damages  awarded  are 
to  be  assessed  and  apportioned  as  under  the 
latter  Act.  A  jury  is  not  indispensable  in  an 
action  under  sec.  14  of  the  Wrongs  Act  18901 
Eckold  V.  ChiUem  Valley  G,  M,  Co.  (17  V.L.B. 

I  213)   overruled.     The  Franconia  (L.R.  2  P.D. 

I  163)  explained.     Cowie  v.  Berry  Consols  Ex- 

TENDED  GOLJ}  MiNING   COMPANY  No  LlABTUTT 

(No.  1) 206 
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